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This appendix includes materials from four public workshops held by CARB during the 
development of the Cap-and-Trade Regulation 2018 amendments.  The public notice, 

presentation slides, and any supporting materials for each workshop are provided here, 

and this appendix also includes all of the informal comment letters received by CARB in 

response to each workshop. All workshop information and materials are also posted on 

CARB’s Cap-and-Trade Program Public Meetings webpage.
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October 12, 2017 – Next Steps for the Post-2020 Cap-and-Trade Regulation 
 

Public Notice for Workshop to Discuss Next Steps for Cap-and-Trade Regulation 

ARBCOMBO -- 10/12/17 WORKSHOP TO DISCUSS NEXT STEPS FOR THE CAP-AND-TRADE 

REGULATION  

Posted: 26 Sep 2017 11:11:40 

 
California Air Resources Board (CARB or Board) staff invites you to participate in a 
public workshop on Thursday, October 12, 2017, to discuss the status of the Cap-and-
Trade Program and the next steps for amendments to the Cap-and-Trade Regulation 
(Regulation).  
 
Date and Time: 
Thursday, October 12, 2017 
1:00 p.m.  
 
Workshop Location: 
Byron Sher Auditorium 
CalEPA Headquarters Building 
1001 I Street 
Sacramento, California 95814 
Webcast: https://video.calepa.ca.gov/ 
 
Purpose of Workshop 
This workshop will commence the public process to develop potential amendments to 
the Cap-and-Trade Regulation.  Staff invite stakeholders to participate in an initial 
workshop to discuss the recently adopted Board Resolution 17-21 
(https://www.arb.ca.gov/regact/2016/capandtrade16/ctreso17-21.pdf) and newly passed 
AB 398, which provides specific direction for the design of a post-2020 Cap-and-Trade 
Program. Staff will present initial thoughts on the scope of amendments, process, and 
tentative schedules. There will also be a status update on the 
Québec and Ontario cap-and-trade programs. 
 
Following the workshop, stakeholders will have an opportunity to provide written 
comments during an informal comment period, which will conclude at 5:00 p.m. Pacific 
time on Friday, October 27, 
2017. 
  
A copy of the presentation for the workshop will be available on 
CARB’s Cap-and-Trade Workshops and Meetings webpage by 4:00 p.m. Pacific time 
on October 11, 2017 (https://www.arb.ca.gov/cc/capandtrade/meetings/meetings.htm). 
 
All interested stakeholders are invited to attend.  A live webcast of the workshop will be 
available at https://video.calepa.ca.gov/. Remote participants will be able to submit e-
mail questions during the workshop at an address provided in the presentation. 

https://video.calepa.ca.gov/
https://www.arb.ca.gov/regact/2016/capandtrade16/ctreso17-21.pdf
https://www.arb.ca.gov/cc/capandtrade/meetings/meetings.htm
https://video.calepa.ca.gov/
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Background 
 
ARB first formally adopted the Regulation in October 2011.  The Board has 
subsequently adopted limited amendments to the Regulation in June 2012, October 
2013, April 2014, September 2014, June 2015, and July 2017.  Compliance 
requirements began January 1, 2013.  The Program linked with Québec, Canada in 
January 2014, and linkage with the Canadian province of Ontario will come into effect 
January 1, 2018.  
 
More information about ARB’s Cap-and-Trade Program is available at 
https://www.arb.ca.gov/cc/capandtrade/capandtrade.htm 
 

https://www.arb.ca.gov/cc/capandtrade/capandtrade.htm
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Presentation Slides

CARB Staff Presentation on Cap-and-Trade Regulation 2018

Amendments
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Public Comments 

# Received From Subject 
Comment 

Period 

Date/Time 
Added to 
Database 

Link 

1 

Rynearson , Gary 
C., Green Diamond 
Resource 
Company

Implementation of AB 
398- Geographic
Sourcing of Offsets

1st 
Workshop 

2017-10-24 
12:23:14 

 Link 

2 

Gabelich, 
Christopher, 
Metropolitan Water 
District of Southern 

Comment Letter--Post 
2020 Cap-and-Trade 
Regulations 

1st 
Workshop 

2017-10-26 
07:52:39 

Link

3 
Six, Derek, 
ClimeCo 
Corporation 

CT Workshop Comments 
1st 

Workshop 
2017-10-27 
08:52:58 

Link 

4 
Plotkin, Gabriel, 
Tradewater, LLC 

Comment on Direct 
Environmental Benefits 

1st 
Workshop 

2017-10-27 
09:04:10 

Link 

5 Vessels, Thomas, 
Comments on Cap and 
Trade system 
amendments 

1st 
Workshop 

2017-10-27 
09:12:17 

Link 

6 
Mastrandrea, 
Michael, Near Zero 

Role of Cap-and-Trade in 
the 2030 Scoping Plan 

1st 
Workshop 

2017-10-27 
09:43:01 

Link 

7 Vessels, Evan, offsets 
1st 

Workshop 
2017-10-27 
10:12:17 

Link 

8 Welch, Gail, 

Qualcomm Comments on 
Scope of Amendments for 
2018 Cap-and-Trade 
Rulemaking 

1st 
Workshop 

2017-10-27 
10:37:16 

Link 

9 
Paul, Iliana, 
Institute for Policy 
Integrity 

Cap-and-Trade Workshop 
Comments 

1st 
Workshop 

2017-10-27 
11:25:35 

Link 

10 Olson, Jessica, 
Honeywell's comments on 
October 12, 2017 cap-
and-trade workshop 

1st 
Workshop 

2017-10-27 
11:55:29 

Link 



11 
Fort, Jeffrey, 
Dentons US LLP 

COMMENTS ON THE 
OCTOBER 12, 2017 
WORKSHOP 

1st 
Workshop 

2017-10-27 
12:19:08 

Link 

12 
Costantino, Jon, 
The Offset Group 

Offset Group Comments 
on 10-12-17 Workshop 

1st 
Workshop 

2017-10-27 
13:33:26 

Link 

13 

Bengtsson, 
Nathan, Pacific 
Gas and Electric 
Company 

Pacific Gas & Electric 
Comments in on AB 398 
Cap-and-Trade 
Amendment Initial 
Workshop 

1st 
Workshop 

2017-10-27 
13:49:47 

Link 

14 
Hopper, Martin, M-
S-R Public Power 
Agency 

M-S-R Comments re 
10/12/17 Cap-and-Trade 
Workshop 

1st 
Workshop 

2017-10-27 
14:02:11 

Link 

15 Brunello, Tony ,  

Comments from California 
forest offset providers 

1st 
Workshop 

2017-10-27 
14:18:34 

Link 

16 

Taheri, Sarah, 
Southern CA 
Public Power 
Authority 

SCPPA Comments on 
October 12 Workshop 
Regarding Post-2020 
Cap-and-Trade 
Regulations 

1st 
Workshop 

2017-10-27 
14:03:10 

Link 

17 Kaushik, Tara,  

October 12, 2017 
Workshop for California 
Cap-and-Trade 
Regulation  

1st 
Workshop 

2017-10-27 
14:11:51 

Link 

18 
Morehouse, Erica , 
EDF 

Comments on 398 
Implementation Workshop 

1st 
Workshop 

2017-10-27 
14:26:06 

Link 

19 Haines, Tim,  SWC C-N-T Comments 
1st 

Workshop 
2017-10-27 
14:41:04 

Link 

20 
Hicks, Melinda, 
Kern Oil & Refining 
Co. 

Canp and Trade 
Workshop Comments 

1st 
Workshop 

2017-10-27 
14:55:22 

Link 

21 
Sullivan, Shelly, 
Climate Change 
Policy Coalition 

CCPC Comments on 
Next Steps for the Post 
2020 Cap-and-Trade 
Regulation 

1st 
Workshop 

2017-10-27 
15:06:47 

Link 



22 Mmagu, Amy,  

Comments on the Cap 
and trade Regulation 
Workshop 

1st 
Workshop 

2017-10-27 
15:18:31 

Link 

23 
Sanders, 
Cheyenne, Yurok 
Tribe 

Comments from Yurok 
Chairman Thomas P. 
O'Rourke, Sr.  

1st 
Workshop 

2017-10-27 
15:33:01 

Link 

24 

Berlin, Susie, 
Northern California 
Power Agency 
(NCPA) 

NCPA Comments on 
October 12 Workshop 

1st 
Workshop 

2017-10-27 
15:37:01 

Link 

25 
Shaw, Michael, 
CMTA 

CMTA Comments on 
October 12, 2017 
Workshop on Next Steps 
for the Post-2020 Cap-
and-Trade 

1st 
Workshop 

2017-10-27 
16:34:20 

Link 

26 Olson, Jessica,  

Comments from Foam 
Manufacturers & Users 

1st 
Workshop 

2017-10-27 
16:45:10 

Link 

27 
Carmichael, Tim, 
SoCalGas and 
SDG&E 

SoCalGas and SDG&E 
comments on Oct 12th 
C&T workshop 

1st 
Workshop 

2017-10-27 
16:50:44 

Link 

28 Weiskopf, David,  

Comments from NextGen 
re update to cap and 
trade regs 

1st 
Workshop 

2017-10-27 
16:52:20 

Link 

29 Ali, Fariya, PG&E 

Gas Utility Group (GUG) 
Comments on October 
12, 2017 Cap-and-Trade 
Workshop 

1st 
Workshop 

2017-10-27 
16:55:30 

Link 

30 Weiskopf, David,  

Joint Comments from 
Environmental NGOs 

1st 
Workshop 

2017-10-27 
17:00:50 

Link 

31 Weiskopf, David,  

Joint Comments from 
Environmental NGOs 

1st 
Workshop 

2017-10-27 
17:00:50 

Link 

32 
Voglewede, 
Ronald,  

Comments on the 
Octover 12 workshop 

1st 
Workshop 

2017-11-01 
09:42:35 

Link 

33 Breidenich, Clare,  WPTF Comment 
1st 

Workshop 
2017-11-01 
09:53:39 

Link 



34 
Castillo, Jackie, 
SMUD

SMUD Comments - Cap-
and-Trade Workshop 

1st 
Workshop 

2017-11-01 
16:00:59 

Link 

35 
Roberts, Tiffany, 
WSPA

WSPA comments on 
10/12 Workshop 

1st 
Workshop 

2017-11-08 
08:17:37 

Link 

36 
Sedlacek, Mark, 
LADWP

LADWP Comments on 
Cap-and-Trade 
Regulatory Workshop  

1st 
Workshop 

2017-12-12 
09:35:51 

Link 

37 
Templeman, 
Andre, 

CMCA comments on AB 
398 

1st 
Workshop 

2018-01-16 
14:54:06 

Link 

38 
Dreibelbis, 
Michael, 

Final Unsold Allowances 
White Paper  

1st 
Workshop 

2018-02-02 
13:01:53 

Link 

39 
MacGillivray, 
Warren, 

Comment 
1st 

Workshop 
2018-02-02 
13:01:53 

Link 

40 Sullivan, Shelly, AB 398 Support Letter 
1st 

Workshop 
2018-02-21 
13:37:14 

Link 



First Name: Gary C. 
Last Name: Rynearson  
Email Address: grynearson@greendiamond.com 
Affiliation: Green Diamond Resource Company 
 
Subject: Implementation of AB 398- Geographic Sourcing of Offsets 
Comment: 
 
At the recent Oct 12, workshop a question was raised about the 

geographic sourcing of offsets given the statute at Sec. 

38562(c)(2)(E)(i)(I)and(II)state: "no more than one-half may be 

sourced from projects that do not do not provide direct 

environmental benefit in the state".  There was a suggestion that 

this term was interchangeable with "in state" verses "out of state" 

sources of offsets.  AB 398 does not use the term "in state". 

Rather, it defines "direct environmental benefits in the state" as 

follows: "...are the reduction or avoidance of emissions of any air 

pollutant in the state or the reduction or avoidance of any 

pollutant that could have an adverse impact on waters of the 

state."  This definition allows offset projects neighboring 

California to be considered on a case-by-case basis rather than an 

outright exclusion of all projects that are not located in-state.  

Rather than reinterpret the intent of the Legislature, the exact 

language from the statute should be used in regulations.  Thank for 

the opportunity to provide comments.   

Gary C. Rynearson, 

Manager, Forest Policy and Communications 

Green Diamond Resource Company  

 
Attachment: 

Original File Name: 

Date and Time Comment Was Submitted: 2017-10-24 12:23:14 
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October 25, 2017 
 
 
Ms. Mary Nichols, Chair 
California Air Resources Board 
1001 I Street 
Sacramento, CA  95819 

 
RE: Comment Letter – Post-2020 Cap-and-Trade Regulations 

 
Dear Ms. Nichols: 
 
Thank you for the opportunity to submit comments, particularly as the California Air Resources 
Board (ARB) is in the process of developing the first draft of the Post-2020 Cap-and-Trade 
Regulations.  Over the past two decades, the Metropolitan Water District of Southern California 
(Metropolitan) has been committed to addressing the impacts of climate change related to water 
supply and supports the overarching objective of the ARB to reduce greenhouse gas (GHG) 
emissions in California.  
 
Background  
 
Metropolitan is the primary wholesale water purveyor for southern California, and provides 
water to nearly 19 million residents.  Metropolitan’s regional water supply is comprised of 
several resources designed to ensure sustainability in response to climate change and variable 
hydrology, including the distribution of Colorado River water.  Metropolitan’s Colorado River 
Aqueduct (CRA) is heavily dependent upon hydroelectric generated power, which supplies a 
significant portion of the CRA’s energy demand.  The sum of energy required to move water 
through the CRA is directly related to the amount of water delivered, which can vary 
considerably from year to year.  
 
If necessary, to supplement the hydro-power, Metropolitan will import energy into California to 
exclusively serve the wholesale electrical pumping requirements of the CRA.  The wholesale 
energy is not marketed or sold to any other entity in California.  Because of the need to import 
energy, Metropolitan is a covered entity under California’s Cap-and-Trade Program and will 
continue as a covered entity post-2020. 
 
Request for Continued Allowances for Public Wholesale Water Agencies 
 
Following extensive discussions with you and your staff, ARB amended its regulations to allow 
public wholesale water agencies to receive an allowance allocation.  To date, Metropolitan is the 
only public wholesale water agency that is a covered entity under the Cap-and-Trade Regulation.  
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Metropolitan has received an annual allowance allocation since 2015, and has reported its GHG 
emissions from imported electricity under the Mandatory Reporting Regulation.  In the most 
recent Cap-and-Trade regulatory package that went into effect on October 1, 2017, the definition 
of, and category of, “public wholesale water agency” is currently included, and Metropolitan is 
specifically identified to be in receipt of quantified allocations through 2020.  Additionally, the 
definition refers to a “covered entity…that uses electricity to convey wholesale water supplies 
and has a compliance obligation during the period of 2013 to 2030.”  Furthermore, Section 
95895(b) of the current regulations includes a calculation methodology for allowances for budget 
year “2021 and subsequent years.” 
 
Metropolitan is aware that ARB has been engaged in a broad range of activities, one of which is 
Cap-and-Trade.  Various stakeholders and impacted entities have already been meeting with 
ARB in relation to Cap-and-Trade and the pending Post-2020 Regulatory package.  Your staff 
has encouraged direct involvement within the established regulatory process to identify and 
remedy any issues or concerns.  In observing ARB’s preferred pathway to publicly vet issues, 
and in anticipation of the release of the initial draft of the Post-2020 Regulations, Metropolitan 
formally requests that ARB continue to provide allowance allocations for public wholesale water 
agencies in the Post-2020 Cap-and-Trade Regulations in a manner that is equal to or greater than 
the calculation methodology identified in Section 95895(b) of the current regulations. 
 
Again, thank you for providing the opportunity for stakeholders to comment at this early stage in 
the development of the Post-2020 Cap-and-Trade Regulations.  Metropolitan supports the ARB’s 
objective in providing a transparent and thorough pending regulatory process, and efforts to 
engage stakeholders to ensure the most equitable approach in allocating allowances to help 
mitigate cost impacts to customers of the covered entities.   
 
If you should have any questions, please do not hesitate to contact Jon Lambeck at (213) 217-
7381 or jlambeck@mwdh2o.com, or Christopher Gabelich at (213) 217-6544 or 
cgabelich@mwdh2o.com. 
 
Thank you for your consideration of these comments. 
 
Sincerely, 
 
 
 
Jeffrey Kightlinger 
General Manager 
Metropolitan Water District of Southern California 
 
Cc:  Mr. Richard Corey, Executive Officer, California Air Resources Board 
 Ms. Rajinder Sahota, California Air Resources Board 
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October 27, 2017 

 
Richard Corey 
Executive Officer 
California Air Resources Board  
1001 I Street  
Sacramento, CA 95814  
 

Re: Offsets in the California Cap and Trade Program 

Dear Mr. Corey: 

This letter is submitted to express ClimeCo Corporation’s strong support for California’s efforts to reduce 
statewide greenhouse gas (GHG) emissions through a market-based program, including the use of high-
quality carbon offsets.  Offset projects developed as a result of California’s program have reduced GHG 
emissions, provided many environmental co-benefits, and stimulated new technologies and practices.  In 
addition to these direct benefits at each project site, the projects have supported equipment 
manufacturers producing advanced engineering and monitoring technologies, and produced employment 
at verification firms and registries.  CARB’s offset market is creating jobs with specialized skills and 
generating local revenue in California, including in disadvantaged communities. 

As your staff highlighted in a recent workshop,1 there are several important questions to be addressed 
associated with the offset program in the upcoming rulemaking. CARB’s implementation of the Program 
is also highly influential with other jurisdictions, including both linked and potential linked partners. 
Therefore, we encourage the upcoming rulemaking to focus on improving the offset program as it 
implements the recent legislation. Now is an excellent opportunity to continue to move this aspect of the 
Program forward.  
 
ClimeCo is pleased to offer two specific comments with respect to the offset program: 
  
1) “Direct Environmental Benefits” should be defined broadly in order to maximize benefits associated 

with offsets, and recognition should be given to projects or portions of projects that impact the 
state, regardless of their location as defined by the program rules. 
 

Section 38562(c)(2)(E)(ii) states:  
For purposes of this subparagraph, “direct environmental benefits in the state” are the reduction 

or avoidance of emissions of any air pollutant in the state or the reduction or avoidance of any 

pollutant that could have an adverse impact on waters of the state. 

                                                             
1 https://www.arb.ca.gov/cc/capandtrade/meetings/20171012/ct_presentation_11oct2017.pdf  

mailto:dsix@climeco.com
https://www.arb.ca.gov/cc/capandtrade/meetings/20171012/ct_presentation_11oct2017.pdf
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To ensure a robust offset market in California’s Cap and Trade Program we urge CARB to not be overly 

prescriptive in defining “direct environmental benefits in the state.” The implementation must be 

sufficiently broad in order to capture as many environmental benefits for the state as possible and to not 

further limit the supply of eligible offsets.  

One clear example includes the projects creating GHG reductions today in California under the current 

Ozone Depleting Substances (ODS) protocol. These projects collect ODS in California, before having the 

material aggregated and transported out-of-state for destruction. Currently, a quirk of the program rules 

tends to define these projects as having occurred in Arkansas or Ohio, where RCRA facilities are located, 

but this location designation does not tell the whole story of where the ODS was collected.  These projects 

yield significant in-state benefits by the removal of these powerful gases, which by definition are 

“pollutants.”  This example clearly meets the spirit of this provision. 

ODS materials collected in California are collected in facilities such as Appliance Recycling Centers of 

America’s (ARCA) facility in Sante Fe Springs, where ARCA removes ODS from appliances at end of life.  

ARCA’s facility endeavors to responsibly recycle the appliances, reducing landfilled waste, and preventing 

the release of other toxics in the appliances.  Such efforts should be recognized as providing direct 

environmental benefits to the state, even if portions of the comprehensive destruction project occur 

outside of California.  ClimeCo asks ARB to consider allowing project developers to quantify the ODS in 

each project which originates in CA, and to allow a retroactive look at this issue as well for already issued 

CCOs, and to create an accounting system that would allow for a portion of the reporting period’s CCOs 

to be designated as meeting the “Direct Environmental Benefits” standard. 

2) The Invalidation Process and Policy Should be Revised 
 

ClimeCo believes that ARB should reflect on the amazing success of the offsets program to date, and take 

this opportunity to re-visit the invalidation provisions in the regulation.  To date, less than 1/10th of 1 % of 

all CCOs have been invalidated.  The current invalidation rules appear to be a solution without a problem, 

and lest we believe that the current rules have prevented invalidation issues, it is important to remember 

that under the current system, most developers sell CCOs to third-parties without invalidation guarantees, 

effectively avoiding any responsibility whatsoever under the current system and passing the risk onward.  

The current invalidation concept significantly increases the cost of offset credits, and that cost is ultimately 

passed along to California’s ratepayers. Added program costs hit residents in low-income communities 

the hardest.  In light of the success of the Program and the rigor involved in the multi-stage review and 

verification process, we recommend two options to address the concerns previously addressed by the 

invalidation provisions: 

• Adopt the Ontario model with 3 percent of issuances retained in an “environmental integrity 
account.”  This pool would be used to cover instances of invalidation only in cases where 
enforcement against the OPO is not possible. OPO’s could be barred from further participation in 
the program if they fail to replace invalidated credits.  OPOs would gladly contribute 3 percent of 
their offsets to this pool to avoid the complexities and deadweight losses created by the three-
tiered CCO8/CCO3/GCCO framework currently in place. The Governor’s Transmittal Response to 
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CARB on Findings under SB 1018 endorses this approach to invalidation, writing: “While Ontario 
uses a different mechanism to correct any failure or invalidation of an offset, the approach is 
equally effective…both protect the program in the event that an offset is invalidated.” 
 

• If CARB chooses not to adopt the recommendation above, then it should eliminate the CCO8 
concept to simplify the market, especially in light of the additional bifurcation forthcoming for 
offsets with direct environmental benefits.  All CCOs should initially be issued with a 3-year 
invalidation period. No second regulatory verifications would occur.  This would simplify the CARB 
issuance reports, reduce developer costs, reduce CARB staff and Registry costs, and would help 
to allow smaller emitters to access the offset mechanism. 

 
Thank you very much for the opportunity to comment. 
 
 
Sincerely; 
 
ClimeCo Corporation 
 
 
 
Derek Six 
Senior Vice President 
 

 

 

 



	
	

	

	
Tradewater,	LLC,	is	a	carbon	offset	project	developer.		Our	projects	involve	the	collection	and	
destruction	of	ozone	depleting	substances	from	48	different	states,	including	large	amounts	
from	California.		Since	May	2016,	we	have	completed	and	had	ARBOCs	issued	from	seven	
different	projects.		Our	work	in	those	projects	has	prevented	the	release	of	791,881 tons	of	
greenhouse	gas	emissions. 
	
Tradewater	encourages	the	Air	Resources	Board	to	adopt	the	most	natural	and	scientifically	
justifiable	reading	of	the	phrase	“direct	environmental	benefits”	–	and	thereby	conclude	that	
carbon	offset	projects	which	include	the	destruction	of	ODS	collected	from	California	provide	
direct	environmental	benefits	in	California.	
	
AB398	distinguishes	offset	projects	that	“provide	direct	environmental	benefits	in”	California.		
See	Section	38562(c)(2)(E)(i).		The	most	natural	reading	of	that	phrase	leads	to	the	conclusion	
that	offset	projects	which	include	ODS	sourced	from	California	–	even	if	destroyed	outside	of	
California	and	even	if	combined	with	ODS	soured	from	other	locations	–	provide	direct	
environmental	benefits	in	California.	
	
AB398	defines	“direct	environmental	benefits	in	the	state”	to	include	“the	reduction	or	
avoidance	of	emissions	of	any	air	pollutant	in	the	state.”		See	Section	38562(c)(2)(E)(ii).		A	
project	developer	that	collects	ODS	in	California	and	transports	it	out	of	California	for	
destruction	avoids	the	emission	of	an	air	pollutant	in	California.		ODS	is	an	air	pollutant.		See	
Massachusetts	v.	EPA,	549	U.S.	497,	528-29	(2007)	(greenhouse	gases	are	air	pollutants).1		By	
collecting	ODS	in	California	and	destroying	it,	the	project	developer	is	ensuring	that	none	of	it	is	
vented	into	the	atmosphere	–	i.e.	emissions	of	an	air	pollutant	are	avoided.	
	
The	fact	that	ODS	is	destroyed	out	of	state	does	not	change	the	reality	that	the	emission	was	
avoided	in	California.		Similarly,	it	remains	true	that	emissions	are	avoided	in	California	even	
though	the	California-sourced	ODS	is	combined	with	ODS	from	other	locations	into	a	single	
project.		Section	38562(c)(2)(E)(ii)	does	not	say	that	the	environmental	benefits	from	a	project	
must	benefit	only	California	–	or	that	all	avoided	emissions	from	a	project	be	in	California.		It	
says	that	a	project	provides	direct	environmental	benefits	in	the	state	if	it	involves	the	
“avoidance	of	emissions	of	any	air	pollutant	in	the	state.”			
	
ARB	should	not	attempt	to	split	carbon	offset	credits	generated	from	a	single	project	into	
credits	that	are	“in”	and	“out”	of	California.		Not	only	will	this	be	difficult	and	logistically	
challenging	for	ARB,	but	it	will	create	huge	burdens	on	offset	project	developers	seeking	to	sell	
credits	to	regulated	entities	in	the	state	(and	entities	seeking	to	surrender	offsets	to	meet	
compliance	obligations).		
																																																								
1	It	is	unlawful	to	vent	ODS	in	California	because	of	the	harm	it	causes	to	the	environment.		See	
40	CFR	Part	82,	Subpart	F.			



First Name: Thomas 
Last Name: Vessels 
Email Address: tvessels@vesselscoalgas.com 
Affiliation:  
 
Subject: Comments on Cap and Trade system amendments 
Comment: 
 
I thank the California Air Resources Board for the hard work and 

example they have shown the rest of the world for the last many 

decades.  My remarks regarding the changes to the cap and trade 

system are oriented towards what in my view is best for the 

environment we all depend on as well as being politically 

sustainable.  The atmospherhic scientific community has made it 

clear that methane is the most important emission to reduce.  I 

recommend ARB concentrate how to reduce methane emissions whether 

or not they are anthropogenic.  The current offset protocols only 

include certain methane emissions.  That is leaving others to emit. 

 For example, there is no protocol for capturing methane along 

outcrops where methane naturally emits.  Many mines that once 

emitted methane and injected the methane into pipelines are not 

doing so now if they have gone out of business, or the natural gas 

price is so low there is no reason to inject the methane into 

pipelines.  If it is too difficult to amend the current protocols 

to provide for capture of this methane perhaps the LCFS standard 

could be amended to include electricity generated from waste 

methane.  There is currently no economic benefit to take waste 

methane and generate electricity with it or inject it into a 

pipeline with such low natural gas prices and electricity prices.  

Regarding all GHG reducgion protocols invalidation should be 

related only to the project implementation of the protocols.  To 

allow a violation of some other regulation unrelated to the 

emission reduction under ARB provides for 2 enforcement actions 

related to some event that had nothing to do with reducing green 

house gas.  The enforcement action by ARB is more likely to have 

the potential to take the project out of operation and thus allow 

emissions to resume. 
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October 27, 2017 

 

Ms. Rajinder Sahota 
Assistant Division Chief, Industrial Strategies Division 
California Air Resources Board 

 

Dear Ms. Sahota, 

Thank you for the opportunity to comment on the October 2017 scoping 
plan and cap-and-trade staff workshop presentations.1 We appreciate ARB’s 
efforts to finalize the 2030 Scoping Plan and continue California’s climate 
policy leadership.  

We write today with comments on the relationship between the 2030 
Scoping Plan and the AB 398 implementation process. As everyone is 
aware, AB 398 requires a number of substantive changes to the post-2020 
cap-and-trade market design ARB adopted in August 2017;2 however, the 
timing of these changes presents analytical challenges that we believe 
warrant additional consideration. At the October 2017 workshop on the cap-
and-trade program, ARB staff indicated the Board hopes to approve final AB 

                                                        
1  ARB, 2017 Scoping Plan Update: The Proposed Strategy for Achieving California’s 

2030 Greenhouse Gas Target. Public workshop (Oct. 12, 2017); ARB, Cap-and-Trade 
Regulation Workshop (Oct. 12, 2017). 

2  ARB Resolution 17-21 (Aug. 4, 2017).  



398 cap-and-trade regulations in mid-2019.3 In contrast, AB 398 directs 
ARB to finalize the 2030 Scoping Plan by January 1, 2018.4   

Because AB 398 requires ARB to finish the 2030 Scoping Plan by the end of 
2017, ARB will need to select its preferred portfolio of policy measures for 
reaching the state’s 2030 climate target more than a year before the Board 
completes its post-2020 cap-and-trade market design process. As a result, 
the 2030 Scoping Plan could identify a role for the cap-and-trade program, 
but any such quantitative role might not reflect the final market design ARB 
later adopts in implementing AB 398.  

We appreciate that ARB’s statutory deadlines preclude any other outcome 
with respect to timing. Nevertheless, we call on ARB to commit to 
integrating its AB 398 implementation regulations with the 2030 Scoping 
Plan environmental analysis. Specifically, ARB should commit to directly 
and quantitatively evaluating how its AB 398 regulations will deliver the 
annual emission reductions expected from the cap-and-trade market in the 
final 2030 Scoping Plan, consistent with the SB 32 target for 2030. We 
elaborate on these points below.  

• A larger role for cap-and-trade. In its draft 2030 Scoping Plan, ARB 
decided to analyze the emission reduction requirements from 2021-30 
on a cumulative basis, estimating that policy measures would have to 
reduce emissions by 680 million tons CO2e over this period relative to a 
business-as-usual scenario in order to meet the 2030 target.5 ARB 
projected that in its preferred scenario, cap-and-trade would need to 
deliver 191 million tons CO2e (about 28%) of that total reduction.6 In its 

                                                        
3  ARB staff cap-and-trade presentation, supra note 1 at slide 34. 
4  Cal. Health & Safety Code § 38592.5(a)(1). 
5  ARB, The 2017 Climate Change Scoping Plan Update: The Proposed Strategy for 

Achieving California’s 2030 Greenhouse Gas Target (Jan. 2017) at 37, 42. As we and 
our colleagues have previously emphasized, we believe that a single point forecast of 
business-as-usual emissions—whether annual or cumulative—cannot be accurate and 
should be accompanied by sensitivity analysis to create a robust strategy. See, e.g., 
Comment letter from Mason Inman, Michael D. Mastrandrea, Danny Cullenward, and 
Michael Wara to ARB (Apr. 10, 2017), available at 
http://www.nearzero.org/wp/reports/.  

6  Id. at 41-42. 

http://www.nearzero.org/wp/reports/


October 2017 workshop slides, ARB calls for an even larger role for cap-
and-trade, which ARB now projects will need to reduce 294 million tons 
CO2e (about 43%) of the total in order to reach the target.7 As this new 
outlook indicates, a well-designed cap-and-trade program is essential to 
delivering on California’s climate goals.  

• Cumulative vs. annual accounting. As discussed above, ARB’s
analysis in the 2030 Scoping Plan process emphasizes cumulative
emission reduction requirements over the period 2021-30; however, the
draft scoping plan and workshop slides also present estimates for annual
reductions from policy measures in 2030.8 For example, the workshop
slides suggest that after accounting for the effects of non-cap-and-trade
policies, cap-and-trade will still need to deliver between 34 and 76
million tons of additional reductions in the year 2030 alone, depending
on how those other policies perform.9 Annual estimates of policy
impacts on emissions are essential, because SB 32 sets an annual target
of reducing statewide emissions to 40% below 1990 levels by the year
2030.10

As we and our colleagues have previously emphasized, ARB needs to
show how its 2030 Scoping Plan delivers on the SB 32 annual target for
the year 2030, not an estimated reduction in cumulative emissions
relative to a modeled baseline.11 While cumulative emission reduction
estimates can provide a helpful, high-level metric for comparing the role
of individual policies, no cumulative analysis can replace a direct
analysis of annual emissions showing that ARB’s selected policy
measures will deliver on ARB’s legal requirement to achieve the SB 32

7 ARB staff scoping plan presentation, supra note 1 at slide 16. 
8 ARB draft 2030 Scoping Plan, supra note 5 at 43 (see Table II-3); ARB staff 

presentation, supra note 1 at slide 17. 
9 ARB staff scoping plan presentation, supra note 1 at slide 17. 
10 Cal. Health & Safety Code § 38566. 
11 See, e.g., comment letter from Mason Inman et al., supra note 5; comment letter from 

Michael Wara and Danny Cullenward to ARB (Dec. 16, 2016); comment letter from 
Michael Wara and Danny Cullenward to ARB (Nov. 21, 2016). All comment letters 
available at http://www.nearzero.org/wp/reports/.  

http://www.nearzero.org/wp/reports/


annual target in the year 2030. ARB’s inclusion of annual emission 
reduction requirements for the cap-and-trade program in the draft 
Scoping Plan is helpful but not sufficient, because the program is at core 
a cumulative emissions reduction instrument; translating the cumulative 
reduction requirements ARB identifies for the program into annual 
reductions will depend on the details of AB 398 implementation.  

Further analysis showing how the 2030 annual target will be achieved is 
especially important given the large role ARB expects cap-and-trade to 
play. Like any cap-and-trade program, California’s program allows 
regulated emitters to shift the timing of their emissions through various 
measures such as banking of allowances,12 access to some 80 million 
extra allowances at price containment points in the post-2020 market 
period,13 the use of over-allocated allowances from the pre-2020 period 
in the post-2020 period,14 and unlimited allowances made available at a 
hard price ceiling.15 As a result, the specific market design ARB adopts 
pursuant to AB 398 will have important effects on the timing of emission 
reductions from sources regulated under the cap-and-trade program. In 
turn, the timing of emission reductions will determine whether or not 
the cap-and-trade program is capable of closing the gap between ARB’s 
selected complementary policies and the SB 32 annual target in 2030.  

• ARB should commit to analyzing how its final AB 398 regulations 
deliver on SB 32’s 2030 annual target, making use of the 
PATHWAYS model results from the 2030 Scoping Plan. Because 
ARB will not be able to incorporate the final cap-and-trade program 
market design into the 2030 Scoping Plan and because the final cap-and-
trade market design has critical implications for the timing of annual 
emission reductions through 2030, ARB should commit to integrating 
its environmental analysis across these two regulatory processes.  

                                                        
12  Cal. Health & Safety Code § 38562(c)(2)(H). 
13  Id. at § 38562(c)(2)(B).  
14  Id. at § 38562(c)(2)(D). 
15  Id. at § 38562(c)(2)(A). 



Specifically, we recommend that ARB explicitly analyze the annual 
reductions it expects from its final AB 398 market design regulations and 
compare these reductions with the PATHWAYS projections developed 
for the final 2030 Scoping Plan. Connecting these two analytical 
processes is critical because PATHWAYS does not model the emission 
reductions from cap-and-trade or other market-based measures.16 
Rather, ARB infers the emission reductions needed from cap-and-trade 
based on the gap between (1) the annual PATHWAYS projections for 
the contribution of non-market-based measures and (2) an annual 
emissions scenario that is consistent with the SB 32 annual target for 
2030.  

For example, in the figure below, the cumulative gap between 
PATHWAYS and ARB’s preferred scenario is indicated by the area 
described by the arrows between the solid green line and the dotted 
Proposed Scoping Plan Scenario line; the annual gap is the difference 
between these two lines in 2030.17 ARB assumes cap-and-trade will close 
these gaps. 

                                                        
16  Draft 2030 Scoping Plan, supra note 5, Table III-3 at 65-66 (citing California Air 

Resources Board, Proposed Amendments to the California Cap on Greenhouse Gas 
Emissions and Market-Based Compliance Mechanisms Regulation, Staff Report: Initial 
Statement of Reasons, Appendix C: Revised Standardized Regulatory Impact 
Assessment (SRIA) (Aug. 2, 2017) at 11 (“PATHWAYS scenarios do not include the 
Cap-and-Trade Program, therefore, these scenarios provide information on reductions 
that may be achieved through other measures and the remaining emissions reductions 
that may be required to be achieved through the post-2020 Program.”), available at 
https://www.arb.ca.gov/regact/2016/capandtrade16/appc.pdf).  

17  Draft 2030 Scoping Plan, supra note 5, Figure II-3 at 42. We note that this figure is 
from the January 2017 draft Scoping Plan and that the numbers released in the October 
2017 workshop indicate that the complementary policies will play a reduced role 
relative to this figure.  

https://www.arb.ca.gov/regact/2016/capandtrade16/appc.pdf


 

 

In the final 2030 Scoping Plan, we anticipate that ARB will identify 
emission reductions in 2030 from various measures, including the cap-
and-trade program. We also anticipate that the final 2030 Scoping Plan 
will quantify emission reductions from non-market-based measures 
using PATHWAYS model projections. However, it is impossible to say 
what the actual annual emission reductions from the cap-and-trade 
program will be until the market design is finalized, because the choices 
ARB will make in implementing AB 398 will control how the cumulative 
reductions delivered by the program are distributed on an annual basis.  

To resolve this issue, we recommend that ARB directly and 
quantitatively evaluate how its cap-and-trade regulations under AB 398 
will reduce emissions in 2030, above and beyond reductions from non-
market-based measures identified in the final 2030 Scoping Plan and 
quantified using PATHWAYS. If ARB commits to providing such an 
analysis in the AB 398 rulemaking process, it would then be defensible to 
argue that the 2030 Scoping Plan need not identify the specific cap-and-
trade market design that complies with SB 32’s annual emissions target, 
because that design will be properly analyzed in the AB 398 
implementation process using consistent analytical methods.  



Fundamentally, we believe a commitment by ARB to integrate the 
environmental analyses in the 2030 Scoping Plan and AB 398 
implementation processes would provide a rigorous and well-reasoned basis 
for argument that the final 2030 Scoping Plan will enable the state to achieve 
the SB 32 annual target.  

Thank you for your consideration. Again, we appreciate the opportunity to 
comment and look forward to working with ARB staff and other 
stakeholders going forward.  

Sincerely,  
 

 

 

 

 
Michael Mastrandrea, Ph.D. 
Director, Near Zero 
Senior Research Associate, Carnegie 

Institution for Science 
mikemas@nearzero.org 
 

Mason Inman 
Research Associate, Near Zero 
minman@nearzero.org 
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 The Misconception of the unreliability of offsets is damaging to the program for several 

compounding reasons the least of which is the excessive cost’s associated with successful verification.  

The biggest problem is the invalidation risk.  The invalidation risk represents an assumption that offsets 

are inherently unreliable which contradicts the assertion that verification is a legitimate process.  The 

threat that an offset must be verified 3 times before they are considered reliable, or 8 years must go buy 

before they are irrevocable, makes offsets a fanatical risk, no matter how reliable the verification 

process is.  Unfortunately because the implication is that verification is unreliable this means that the 

risk of offset purchasing is extremely high.  Understandably most business don’t want to buy any offsets.  

The only companies that do are ones that can spend the time and money writing up contracts that 

guarantee replacements or refunds for any lost offsets, and has the manpower to protect those 

contracts.   

 The rhetoric around offsets holds that they are unreliable at best.  Even if a company did not 

believe the more extreme claims about offsets, they can tell offsets are at least a controversial subject.  

Because the rhetoric and the policy both seem to agree that offsets are unreliable, this will send a clear 

message that in fact they are.  In order to build confidence in the offset market, I think ARB should send 

a clear signal that they have great faith in their verification process.  I believe the length of time offsets 

can be invalidated should be greatly reduced, as well as the number of times a re-verification is required 

to reduce this number.  Issued violations from any number of jurisdictional agencies that are unrelated 

to the destruction of GHG’s or the operations of the destruction facility should not have a bearing on 

invalidation.  ARB Enforcement action for violations issued by a state agency that are related to the 

destruction facility should be maintained.  However there should be an opportunity to have this action 

waived if the regulatory agency issuing the violation writes a letter clearly insisting that it is not the 

agencies desire to have the offsets invalidated.  These risks should be further reduced in the case of the 

smallest compliance entities who, even in the case of greater certainty, don’t want to buy “risky” offsets.  

I also believe that with the program history available, ARB should be able to identify places in the 

verification process where more or less rigor is necessary.  And where unnecessary safeguards can be 

removed.   
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October 27, 2017  
 
Rajinder Sahota 
Chief, Climate Change Program Planning & Management Branch 
California Air Resources Board 
1001 I Street 
Sacramento, CA 95812 
 

Re:  Qualcomm Comments on Scope of Amendments for 2018 Cap-and-Trade 
Rulemaking. 

 
Dear Ms. Sahota:  
 

Qualcomm Inc. provides the following comments in response to the California Air 
Resources Board’s (“ARB”) October 12, 2017 Cap-and-Trade Workshop.  During the workshop, 
the ARB staff discussed the potential scope of amendments staff plans to propose in the next Cap-
and-Trade Rulemaking, including the implementation of AB 398.  Qualcomm respectfully 
requests that the ARB include two additional amendments in the scope of the upcoming 
rulemaking that were not discussed at the October 12th workshop.   
 

First, the “but-for-CHP” provision should be amended to ensure that individual and 
operationally distinct cogeneration units within a single facility are not subject to a direct cap-
and-trade compliance obligation when each cogeneration unit’s emissions are below 25,000 MT, 
or when the individual cogeneration unit would otherwise qualify for the but-for-CHP exemption 
on its own.  This clarification is needed to effectuate the original intent of Board Resolution 12-
33, which directed the inclusion of the but-for-CHP exemption.  As currently applied, the cap-
and-trade regulation creates a direct compliance obligation for an owner of multiple, functionally 
distinct cogeneration units solely due to common ownership and co-location of multiple 
cogeneration units.  These cogeneration units are operated separately, were permitted separately, 
and have separately metered gas supplies.  However, due to the broad definition of “facility” in 
the Mandatory Reporting Regulation, they are aggregated and cannot qualify for the but-for-CHP 
exemption.  A similarly situated owner of a single cogeneration facility does not pay direct cap-
and-trade compliance costs, whereas large employers like Qualcomm that operate corporate 
campuses in California are subject to direct cap-and-trade compliance costs irrespective of their 
investment in new, and efficient CHP facilities.  To ensure that similarly situated entities are 
treated similarly, the ARB could quickly issue guidance language clarifying the application of the 
but-for-CHP exemption.  Alternatively, this issue should be scoped into the upcoming 
Rulemaking. 
 

Qualcomm Incorporated 

5775 Morehouse Drive, San Diego, CA 92121‐1714 
www.qualcomm.com 
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Qualcomm Incorporated 

Second, the ARB should evaluate the inclusion of energy intensive tech companies in the 
list of eligible Emissions Intensive Trade Exposed (“EITE”) industries.  Specifically, companies 
with NAICS Code Section 541990 (engineering, research and development) may qualify as EITE, 
but have not been studied to date due to the timing of when those companies started operations 
and came into the program.  In addition to scoping in the but-for-CHP exemption, Qualcomm 
respectfully requests that the ARB include Table 8-1 in the scope of the upcoming Rulemaking 
and specifically evaluate NAICS Code Section 541990. 
 

I. The ARB Should Clarify the But-for-CHP Exemption. 
 

Board Resolution 12-33 and the but-for-CHP exemption were intended to incentivize new, 
efficient distributed electricity generation technologies, such as Combined Heat and Power 
(“CHP”).  Section 95852(j) sets forth an important exemption that applies to any “facility with a 
cogeneration unit that meets the requirements of this section.”  Based on the language in the 
exemption, Qualcomm believes that the exemption would be calculated for each “cogeneration 
unit.”  It is not clear from the language in Section 95852(j) whether the limited exemption applies 
at the cogeneration unit level or at the facility level.  There are instances where there are multiple 
cogeneration units within a single facility boundary.  The facility definition set forth in the 
Mandatory Reporting Regulation is broad and in certain instances encompasses multiple 
cogeneration units that are functionally separate, but are nevertheless part of the same facility due 
to common ownership.  In these instances, if the cogeneration units are functionally separate, the 
exemption should be applied separately to each cogeneration unit.  The ARB should amend 
Section 95852(j) to clarify that when cogeneration units are operated independently from one 
another, have separate air permits, and the thermal output is put to separate uses, then the 
cogeneration units will be evaluated separately under Section 95852(j).  In these instances, the 
calculation set forth in Section 95852(j) should be calculated for each cogeneration unit.  If each 
cogeneration unit satisfies the two conditions set forth in Section 95852(j)(1)(A) and (B), then 
each cogeneration unit should qualify for the exemption and the total emissions associated with 
the “facility” should be eligible for the limited exemption.   
 

II. Qualcomm Supports The Evaluation of New EITE Designations. 
 

As a matter of consistency, the ARB should evaluate new EITE designations for entities it 
may have overlooked in the initial EITE studies it prepared early in the Cap-and-Trade 
Rulemaking process.  California’s industrial sector is dynamic and ever-changing.  It is also 
exposed to competition and trade exposure because other states do not place expensive GHG 
emissions controls on industrial activities.  Many industries with emissions starting after 2012 
were not studied for inclusion as EITE industries.  In addition, companies that are trade exposed 
solely due to their electricity usage (and that have no direct emissions), may also face leakage 
risks due to the indirect GHG costs in electricity rates.  The ARB should update its list of EITE 
entities to ensure that similarly situated companies within the industrial sector are treated 
comparably and the ARB achieves the statutory direction in AB 32 to minimize leakage risks.  
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Qualcomm appreciates the opportunity to submit these comments and welcomes the 
opportunity to work collaboratively with the ARB staff to ensure equitable treatment of large 
employers such as Qualcomm.    
 

Sincerely, 
 
 

Respectfully submitted, 
 
__________________________ 
Gail Welch 
Director of Corporate Sustainability 
Qualcomm, Inc. 
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October 27, 2017 

California Air Resources Board 
VIA ELECTRONIC SUBMISSION 

Subject: Comments on the October 12 California Air Resources Board Cap-and-Trade 
Regulation Workshop  

The Institute for Policy Integrity at New York University School of Law (Policy Integrity)1 
respectfully submits the following comments to the California Air Resources Board (ARB) 
on its October 12 workshop regarding development of the regulations to implement the 
cap-and-trade provisions in Assembly Bill 398 (AB 398).  Policy Integrity is a nonpartisan 
think tank dedicated to improving the quality of government decisionmaking through 
advocacy and scholarship in the fields of administrative law, economics, and public policy.  

On July 25, 2017, Governor Jerry Brown signed into law AB 398, which amended the 
California Global Warming Solutions Act of 2006 (AB 32). AB 398 specifically extends and 
provides for some modifications to the design of California’s AB 32 cap-and-trade program. 
In passing AB 398, California has taken an important step to extend its well-regarded cap-
and-trade program past 2020 to the year 2030. There are, however, still some details of AB 
398’s implementation that will be worked out through the regulatory process and can 
affect the success of the program. Following a workshop on October 12, 2017, ARB opened 
an informal comment period on several of these issues in the cap-and-trade program 
extension under AB 398.  

When developing regulations under AB 398, in order to account for the externalities 
associated with greenhouse gas emissions, while also promoting overall societal well-
being, ARB should: 

• Set the price ceiling for permits at least as high as the social cost of carbon; and 

• Preferentially allocate unsold allowances to the price containment reserve with the 
highest price. 

                                                           
1 No part of this document purports to present New York University School of Law’s views, if any.  
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We briefly elaborate on each of these points below. Policy Integrity looks forward to 
remaining engaged and continuing these discussions in more detail throughout the AB 398 
regulation development process. 

ARB Should Set the Price Ceiling for Permits at Least as High as the Social Cost of 
Carbon 
 
At the October 12 hearing, ARB requested feedback on considerations for setting the price 
ceiling.2 According to AB 398, ARB must consider “overall societal benefits, including 
reductions in other air pollutants, diversification of energy sources, and other benefits to 
the economy, environment, and public health” in designing regulations under AB 398.3  
Additionally, in setting the price ceiling for emissions trading, ARB must take into account 
the “full social cost associated with emitting a metric ton of greenhouse gases.”4 In 
implementing these requirements, ARB should set the price ceiling at least as high as the 
Interagency Working Group’s estimate of the social cost of carbon (SC-CO2) to ensure the 
full value of external damage caused by greenhouse gas emissions is internalized.  
 
The Interagency Working Group on the Social Cost of Greenhouse Gases’ (IWG) SC-CO2 
“central” estimate5 of approximately $50 per ton of CO26 is the best currently available 
estimate for the external cost of carbon dioxide emitted in the year 2020. Of course, there is 
uncertainty over the science and economics of climate change. This uncertainty is due to 
the complexity of the climate system, the difficulty of placing a monetary value on 
environmental services, the long time horizon over which climate change occurs, and the 
unprecedented amount of carbon emissions that have entered the atmosphere since the 
industrial revolution. As science and economics improve and progress, this uncertainty will 
decline, but uncertainty can never be fully eliminated from future predictions. The fact that 
there is uncertainty does not mean that there is no social cost of carbon dioxide emissions. 
If anything, this uncertainty implies that we should take stronger action.7 While the IWG 
was disbanded and its guidance was withdrawn by Executive Order 13,783, the IWG still 
used the best data, the best models, and the best methodologies that are currently 
available. 

                                                           
2 Cal. Air Resources Board, Cap-and-Trade Regulation Workshop, at slide 15 (Oct. 12, 2017). 
3 Cal. Health & Safety Code §38562 (1)(6).  
4 Cal. Health & Safety Code §38562 (c)(2).  
5 For more on the Interagency Working Group on the Social Cost of Greenhouse Gases, its SC-CO2, estimates, 
and the SC-CO2’s applications in state policy, see ILIANA PAUL ET AL., INSTITUTE FOR POLICY INTEGRITY, THE SOCIAL 
COSTS OF GREENHOUSE GASES AND STATE POLICY 9-12 (2017), available at 
http://policyintegrity.org/files/publications/SCC_State_Guidance.pdf.   
6 For emissions in the year 2020, in 2017 dollars. INTERAGENCY WORKING GRP. ON SOC. COST OF GREENHOUSE GASES, 
TECHNICAL SUPPORT DOCUMENT: TECHNICAL UPDATE OF THE SOCIAL COST OF CARBON FOR REGULATORY IMPACT ANALYSIS 
UNDER EXECUTIVE ORDER 12,866, at 4 tbl.2 (2016) [hereinafter 2016 TSD] available at 
https://www.obamawhitehouse.gov/sites/default/files/omb/inforeg/scc_tsd_final_clean_8_26_16.pdf. 
Inflated to 2017 dollars with the Bureau of Labor Statistics Inflation Calculator, available at 
https://data.bls.gov/cgi-bin/cpicalc.pl. 
7 William D. Nordhaus, Projections and Uncertainties about Climate Change in an Era of Minimal Climate 
Policies. National Bureau of Economic Research (2016), available at 
http://www.nber.org/papers/w22933.pdf. 
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As of late October 2017, California’s cap-and-trade carbon emission prices8 are lower than 
the Interagency Working Group’s estimate of the SC-CO2,9 which is the best available 
consensus estimate of the marginal external damage of carbon emissions.10 Setting the 
price ceiling at a lower level than the SC-CO2 would fail to fully internalize the external 
costs of greenhouse gases, and would therefore fail to comply with AB 398.11 Furthermore, 
ARB has listed sufficiently incentivizing the adoption and development of low greenhouse 
gas production techniques and technologies as one of its goals in setting the price ceiling.12 
Setting a price ceiling below the IWG SC-CO2 would fail to provide incentives 
commensurate to the harm avoided through greenhouse gas emission reduction.  
 
Similar considerations should govern the two intermediate price containment points.13 If 
these prices are set too low, then market participants will not receive a sufficient incentive 
to internalize the greenhouse gas externality. On the other hand, if the price containment 
points are set too high, this could result in market volatility. However, the IWG’s SC-CO2 
estimate is likely a lower bound on the true social cost of carbon emissions, due to omitted 
impacts, the undervaluation of extreme events and tipping points, as well as other 
factors.14 Additionally, because the goal of AB 398 is to address the harms of climate 
change, it is important to make sure that these costs of climate change will be internalized. 
Therefore, ARB should set both price containment points above the SC-CO2, as well.  
Because AB 398 specifies that the price containment points should be set “at levels below 
the price ceiling,”15 the system would need to be set up to allow all three price points to be 

                                                           
8 Climate Policy Initiative, California Carbon Dashboard, available at http://calcarbondash.org/ 
9 See 2016 TSD, supra note 6. 
10 Richard L. Revesz et al., Best Cost Estimate of Greenhouse Gases, 357 SCIENCE 6352 (2017). 
11 Cal. Health & Safety Code §38562 (1)(6). 
12 Cal. Air Resources Board, Cap-and-Trade Regulation Workshop, at slide 16 (Oct. 12, 2017). 
13 Cal. Health & Safety Code §38562 (c)(2)(A)(ii)(II)(B) (ARB shall “Establish two price containment points at 
levels below the price ceiling. The state board shall offer to covered entities nontradable allowances for sale 
at these price containment points.”). 
14 Peter Howard & Derek Sylvan, The Economic Climate: Establishing Expert Consensus on the Economics of 
Climate Change (Inst. Policy Integrity Working Paper 2015/1); R. Pindyck, The Social Cost of Carbon Revisited 
(Nat’l Bureau of Econ. Res. No. w22807, 2016) ($80-$100 is the trimmed range of estimates at a 4% discount 
rate; without trimming of outlier responses, the estimate is $200). The underestimation results from a variety 
of factors, including omitted and outdated climate impacts (including ignoring impacts to economic growth 
and tipping points), simplified utility functions (including ignoring relative prices), and applying constant 
instead of a declining discount rate. See Richard L. Revesz et al., Global Warming: Improve Economic Models of 
Climate Change, 508 NATURE 173 (2014) and J.C. Van Den Bergh & W.J. Botzen, A Lower Bound to the Social 
Cost of CO2 Emissions, 4 NATURE CLIMATE CHANGE 253 (2014) (proposing $125 per metric ton of carbon dioxide 
in 1995 dollars, or about $200 in today’s dollars, as the lower bound estimate). See also F.C. Moore & D.B. 
Diaz, Temperature Impacts on Economic Growth Warrant Stringent Mitigation Policy, 5 NATURE CLIMATE CHANGE 
127 (2015) (concluding the SCC may be six times higher after accounting for potential growth impacts of 
climate change). Accounting for both potential impacts of climate change on economic growth and other 
omitted impacts, S. Dietz and N. Stern find a two- to seven-fold increase in the SCC. Endogenous growth, 
convexity of damage and climate risk: how Nordhaus' framework supports deep cuts in carbon emissions, 125 
THE ECONOMIC JOURNAL 574 (2015). 
15 Cal. Health & Safety Code §38562 (c)(2)(A)(ii)(II)(B), supra note 13. 
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above the SC-CO2 in order to account for “the full social cost associated with emitting a 
metric ton of greenhouse gases,” as required by the statute.16 
 
ARB should preferentially allocate unsold allowances to the price containment 
reserve with the highest price 
 
ARB requested feedback on how to allocate allowances that have been unsold for 24 
months.17 AB 398 requires ARB to transfer these unsold allowances to the allowance price 
containment reserve.18 Furthermore, there are additional allowances for which the statute 
does not designate a sale price.19 Under these circumstances, in order to ensure that it will 
internalize the cost of greenhouse gas emissions, ARB should sell these additional 
allowances at the price ceiling, rather than one of the lower price containment points.  
 
As discussed above, letting too many allowances to be purchased at a price below the SC-
CO2 will not fully incentivize market participants to internalize the cost of greenhouse gas 
emissions. If all price containment reserve trigger prices are set above the SC-CO2, then 
participants will be appropriately incentivized to internalize climate damages. If all three 
prices are above the SC-CO2, ARB should assess its relative priority of ensuring market and 
price stability versus reducing GHG emissions, noting that research has shown that stability 
can be achieved with relatively minimal cost containment allowances.20 
 
If any of the price containment trigger points are set below the SC-CO2, then to the extent 
possible, ARB should transfer unsold allowances to the reserve that sells at the price 
ceiling. Such a system would ensure that ARB meets its requirements to account for the full 
social cost of emissions of greenhouse gases. Moreover, research suggests that a relatively 
small number of cost containment allowances is sufficient to balance the goals of reduced 
price volatility and achievement of environmental goals.21 This research suggests that 
priority should be given to internalizing climate change externalities when setting cost 
containment reserve sizes and trigger prices for greenhouse gas cap and trade programs. 
 
Conclusion 
 
California continues to be a leader in developing thoughtful and ambitious climate policy 
with its passage of AB 398. In order to ensure that program as implemented fully 
internalizes the costs of greenhouse gas emissions, ARB should set the price ceiling and 

                                                           
16 Cal. Health & Safety Code §38562 (c)(2)(A)(i)(III). 
17 Cal. Air Resources Board, Cap-and-Trade Regulation Workshop, at slide 20 (Oct. 12, 2017).  
18 Cal. Health & Safety Code §38562 (c)(2)(C). 
19 Cal. Health & Safety Code §38562 (c)(2)(A)(ii)(II)(B), supra note 13 (“The state board shall offer to covered 
entities nontradable allowances for sale at these price containment points. The price containment points shall 
be established using two-thirds, divided equally, of the allowances in the allowance price containment 
reserve as of December 31, 2017.”). 
20 Harrison Fell et al., Soft and hard price collars in a cap-and-trade system: A comparative analysis, 64 J. ENVIRO. 
ECON. MGMT. 183–198 (2012). 
21 Id. 
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price containment points for permits at least as high as the IWG’s SC-CO2 and preferentially 
allocate unsold allowances to the price containment reserve with the highest price. 
 
 
Respectfully submitted, 
 
 
Denise A. Grab 
Iliana Paul 
Jeffrey Shrader, Ph.D. 
 
Institute for Policy Integrity 
New York University School of Law 
 
 
 



	
 
 

October 27, 2017 
 
Greg Mayeur  
Manager, Offsets Program Implementation 
California Air Resources Board 
1001 I St 
PO Box 2815 
Sacramento, California 95812 
Via online submission  
 
RE:  Comments by Honeywell International Inc. on Potential New Offset Protocol in the 

Context of Next Steps for the Post-2020 Cap-and-Trade Regulation  
	
Dear Mr. Mayeur, 
 

We appreciate the opportunity to submit these comments in response to the California Air 
Resources Board’s (ARB) October 12, 2017 meeting that began a process to consider regulatory 
changes to the ARB Cap-and-Trade Program to implement Assembly Bill 398 and Board 
Resolution 17-21. We would like to comment on one particular issue—to express our strong 
support for the development of a new compliance offset protocol that would incentivize a near-
term transition away from hydrofluorocarbons (HFCs) in foam blowing applications and thereby 
significantly reduce greenhouse gas emissions.  

 
Honeywell International Inc. (“Honeywell”) produces a low-global-warming potential 

(GWP) foam blowing agent, Solstice® Liquid Blowing Agent (HFO-1233zd(E)) (LBA), now 
available for use in applications that are eligible to generate offset credits under the American 
Carbon Registry (ACR) methodology titled, “Emission Reduction Measurement and Monitoring 
Methodology for the Transition to Advanced Formulation Blowing Agents in Foam 
Manufacturing and Use.”1 Honeywell also produces HFC-134a and HFC-245fa foam blowing 
agents, which are currently the most widely used blowing agents in the foam applications eligible 
to receive credit under ACR’s methodology. 

 
HFCs used as foam blowing agents are responsible for four percent of the total GHG 

emissions in California, but, as ARB noted in its Short-Lived Climate Pollutant (SLCP) Strategy, 
total annual HFC emissions are expected to increase 60% under a business-as-usual scenario by 
2030. Reducing HFC emissions in the near term is particularly important because HFCs are short-
lived in the atmosphere, meaning that they are significant contributors to global warming for a 
range approximating 10 to 15 years after they are released into the environment, as opposed to 
carbon dioxide, which lingers in the atmosphere, and contributes to its warming, for around 100 

																																																								
1 The ACR methodology provides four foam applications that are eligible to receive offset credits: (1) XPS 
boardstock, (2) two-component rigid polyurethane spray foam, (3) rigid polyurethane injected foam (in certain 
limited end-uses), and (4) rigid polyurethane foam in residential refrigerators and freezers. 
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years after the gas is emitted. Consequently, reducing HFC emissions now can significantly 
contribute to mitigating global warming in the near future. 

 
We strongly support ARB’s consideration of a new offset protocol based on ACR’s 

methodology. If ARB were to adopt a new protocol to credit the substitution of HFCs with low-
GWP blowing agents, foam manufacturers would have a significant additional incentive to invest 
in low-GWP blowing agents.  
 

ARB’s Role. California is uniquely positioned to significantly accelerate the transition of 
high-GWP HFC foam blowing agents to low-GWP ones, such as Solstice® LBA. Adopting a new 
compliance offset protocol similar to the ACR low-GWP foam methodology could yield around 8 
million offset credits and avoid nearly 24 million tonnes CO2e emissions (reductions that would 
not generate credits) annually from projects in North America. 

 
By our estimate, there are at least six facilities in California that manufacture HFC-

containing polyurethane foams for spray and panel applications. With an incentive to convert to a 
low-GWP blowing agent, these facilities could generate up to 416,000 credits and avoid nearly 
1.1 million tonnes of CO2e emissions annually in California alone.   

 
The opportunity to generate compliance offset credits for the substitution of HFCs with 

low-GWP blowing agents under a new offset protocol is particularly important given the 
uncertain future of the HFC phaseout requirements imposed by the EPA rules under its 
Significant New Alternatives Policy (SNAP) program, which remain under challenge in federal 
court.2 With the fate of the federal mandates uncertain, an additional incentive is needed to 
maintain the transition away from HFC-based blowing agents, particularly where the alternatives, 
while offering equal or better performance, are more costly.  

 
In the midst of this uncertainty, the potential to generate compliance offset credits for use 

in California’s Cap-and-Trade Program would provide a substantial incentive for many foam 
manufacturers and users to invest in a near-term transition out of HFCs to low-GWP alternatives 
and would go a long way in making up for the momentum that EPA’s SNAP rules would have 
sustained.  

 
Additionality. ACR’s methodology offers credit for greenhouse gas emissions reductions 

that go beyond business as usual. Low-GWP blowing agents continue to be the exception, not the 
norm, in the foam applications eligible to generate credits. For example, low-GWP blowing 
agents are used in fewer than 10-20% of polyurethane and XPS applications.  

 
Viability of Projects. Honeywell expects to receive about 50,000 credits from ACR for 

pilot projects undertaken this year for activity during 2014-2015 period. Based on current plans, 
we expect the development of additional projects under the methodology, by Honeywell and 
others, to yield more than a million credits for eligible low-GWP replacements during the 2015-
2019 period.   

 
																																																								
2 Mexichem Fluor, Inc. v. EPA, 866 F.3d 451 (D.C. Cir. 2017). The court is considering a petition for reconsideration 
en banc (before the full court) and the case could be appealed further if the petition is denied.  
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Early Action Credit. A new ARB offset protocol should recognize the investments made 
by early adopters, back to 2013, by allowing ACR credits generated under the existing 
methodology to be eligible for conversion into ARB compliance offset credits. As with other new 
offset protocols that have recognized early actors, doing so in this instance will reward companies 
that make investments in environmentally responsible actions and encourage others to do the 
same.  
 

We believe that ARB should develop a new offset protocol for immediate use, as 
Honeywell and others will have offset credits to deliver to market immediately and well before 
2021. 
 

Defining “Direct Environmental Benefits.” In the post-2020 cap-and-trade program, 
Assembly Bill 398 limits the use of offset credits to 4% of an entity’s compliance obligation, no 
more than half of which can be sourced from projects that do not “provide direct environmental 
benefits in state.” During the October 12, 2017 workshop, ARB staff asked for comment on how 
this term should be defined. In our view, “direct environmental benefits” should include 
recognition of greenhouse gas emissions reductions resulting from project activity inside or 
outside the state, so long as the reductions (or avoided emissions) occur in California.  

 
Transitions to low-GWP foam in California that meet the requirements of the ACR 

methodology would provide direct environmental benefits in California in a number of ways:  
 

First, foam blown with low-GWP blowing agents such as Solstice® LBA produces foam 
with higher thermal performance in polyurethane foams, including spray and appliance foam, 
thereby reducing energy consumption, and any emissions associated with such energy 
consumption, where those products are used in California.  

 
Second, Solstice® LBA has a lower toxicity risk profile than the HFC blowing agents it 

replaces. The Workplace Environmental Exposure Level Committee of the American Industrial 
Hygiene Association has established an exposure limit of 800 parts per million (ppm) 
for Solstice® LBA, which is more than twice the limit established for HFC-245fa exposure (300 
ppm). Solstice® LBA thus reduces toxicity risk during handling, foam manufacturing, and 
wherever there is a risk for significant concentrations of blowing agent to accumulate.  

 
Third, projects entirely located within California will yield direct greenhouse gas 

reductions in California, during the foam manufacturing process, use of the foam, and disposal. 
Project activity originating outside of California can also provide “direct environmental benefits” 
in California. Eligible foam products that are not manufactured in California but are subsequently 
sold and used in California will reduce greenhouse gas (HFC) emissions from the gradual 
degradation of the foam during use in California and upon disposal in California.  

 
Only a minority of the greenhouse gas emissions reductions described above would be 

recognized as offset credits. The methodology credits reductions resulting from the replacement 
of HFC blowing agents with low-GWP blowing agents during the foam manufacturing process 
and during the first ten years of the life of the foam. It entirely excludes emissions from 
degradation after the first ten years of use and from disposal of the foam at the end of its life.  
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Therefore, the avoided emissions during use/degradation of the foam during its useful life 

after year ten and all of the emissions upon disposal would provide a net benefit to California’s 
environment because these reductions are not credited by the ACR methodology. In other words, 
these emission reductions could not be monetized in the cap-and-trade system as offset credits. 
Instead, project activity would permanently lower greenhouse gas emissions in California. 

 
Conclusion. We urge California to consider adopting a new compliance offset protocol 

similar to the ACR low-GWP foam methodology that recognizes ACR credits under the 
methodology issued prior to ARB’s new protocol, starting in 2013. Such a protocol would 
accelerate the transition to low-GWP foam blowing agents now slowed by the uncertain future of 
the requirements under EPA’s SNAP program. An ARB low-GWP foam offset protocol would 
offer a significant incentive for foam manufacturers and users to invest in a near-term transition 
out of HFCs to low-GWP alternatives and could yield approximately 24 million tonnes of CO2e 
emissions reductions in North America, including 1.1 million tonnes of CO2e reductions in 
California.  

 
 

Sincerely,  
 

 
Sanjeev Rastogi 
Business Director 
Honeywell Fluorine Products 
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https://www.arb.ca.gov/lispub/comm2/bcsubform.php?listname=ctoct122017wkshp-ws&comm_period=1	

The	Offsets	Group--	Comments	on	October	12,	2017	Staff	Workshop	
	

Thank	you	 for	providing	 the	opportunity	 to	comment	on	 the	 initial	workshop	to	 implement	Assembly	
Bill	 (AB)	 398	 and	 Board	 Resolution	 17-21.	 This	 upcoming	 rulemaking	 is	 critically	 important	 to	 the	
success	of	the	existing	Cap	and	Trade	program.	We	look	forward	to	working	with	you	and	your	staff	in	
the	upcoming	months.	
	
With	 the	 passage	 of	 AB	 398	 (Garcia,	 Ch.	 135,	 St.	 2017)	 in	 this	 year’s	 legislative	 session,	 and	with	 its	
direction	to	update	the	current	Cap	and	Trade	Program	(Program)	through	regulatory	amendments,	the	
Offset	Group	has	developed	this	Position	Paper	to	help	guide	the	California	Air	Resources	Board	(CARB).	
The	scope	of	the	paper	is	limited	to	key	policies	relating	to	compliance	offsets.	
	
The	 Offsets	 Group	 is	 made	 up	 of	 13	 individual	 companies	 with	 vast	 experience	 in	 achieving	 real	
greenhouse	 gas	 (GHG)	 reductions	 for	 the	 cost-effective	 use	 in	 California’s	 successful	 Program.	 Along	
with	 many	 other	 Program	 stakeholders,	 we	 view	 offsets	 as	 critical	 in	 achieving	 the	 statutory	 GHG	
emission	reductions	at	the	lowest	cost	possible	–	as	mandated	under	California’s	key	climate	legislation	
(AB	 32,	 SB	 32,	 et	 al).	 Furthermore,	 CARB	 and	 a	wide	 variety	 of	 stakeholders	 have	 recognized	 that	 a	
vibrant	 offset	 component	 of	 a	market-based	 carbon	 reduction	 program	 supports	 the	 development	 of	
new	innovative	projects	and	technologies	on	a	scale	not	achievable	through	regulation	alone.			
	
To	summarize	our	positions,	we	offer	the	following	recommendations:	

1. “No	 more	 than	 one-half…”	 should	 be	 viewed	 in	 the	 simplest,	 most	 direct	 mathematical	
manner	–	as	2	percent	and	3	percent	maximums	of	“non-direct	benefit”	offsets	for	the	period	
2021-2025	 and	 2026-2030,	 respectively.	 This	 provision	 should	 only	 apply	 to	 obligations	
starting	in	2021.	
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2. “Direct	 Environmental	 Benefits	 in	 the	 State”	 can	 and	 should	 be	 viewed	broadly	 in	 order	 to	
maximize	the	benefits	to	the	Program	while	recognizing	the	science	behind	the	fundamental	
nature	of	GHGs	and	global	climate	change.			

	
3. When	expending	funds	to	achieve	emissions	reductions,	on	at	least	a	metric	ton	for	metric	ton	

basis	 after	 the	 price	 ceiling	 is	 reached,	 CARB	 should	 have	 in	 place	 swift	 and	 transparent	
mechanisms	to	purchase	emission	reduction	instruments.	In	order	to	meet	the	standards	set	
forth	in	the	legislation,	we	recommend	the	State	rely	solely	on	offsets	already	issued	by	CARB.	

	
4. CARB	should	pursue	regulatory	amendments	which	will	allow	for	greater	offset	utilization	by	

smaller	compliance	entities	who	are	not	currently	utilizing	offsets	at	all,	or	to	their	fullest.		
	

5. When	determining	 “equivalent	 or	 stricter”	 for	 linkage	 determinations,	 the	 key	 factor	 is	 the	
validity	of	offset	tons,	and	not	an	equivalency	on	geographic	or	numeric	parameters.	

	
6. CARB	 should	 revisit	 the	 Program’s	 invalidation	 provisions	 to	 reflect	 Program	maturity	 and	

the	high	confidence	level	of	offsets	demonstrated	to	date.	
	

7. Appointments	to	the	New	Compliance	Offsets	Protocol	Task	Force	should	include	compliance	
offset	experts	and	professionals	who	have	experience	with	actual	offset	reduction	projects.	

	
8. CARB	 should	 endeavor	 to	 maintain	 a	 healthy	 offsets	 sector	 to	 ensure	 this	 vital	 Program	

component	 is	 available	 to	 serve	 its	 intended	 purpose—achieving	 real,	 permanent,	
quantifiable,	verifiable,	enforceable,	and	additional	cost-effective	GHG	reductions.	

	
These	positions	are	discussed	in	greater	detail	below.		
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Recommended	Policy	Details	
	
1)	 AB	398	states:	“no	more	than	one-half	may	be	sourced	from	projects	that	do	not	provide	direct	
benefits	in	state;”	and	should	be	implemented	with	simple	mathematics	such	that	a	2	percent	maximum	
of	offsets	with	“non-direct	benefits”	for	years	2021-2025,	and	3	percent	maximum	for	years	2026-2030	
is	clearly	established.	[Section	38562(c)(2)(E)(i)]		
	
This	section	should	simply	be	read	in	the	most	straightforward	manner	–	that	is,	half	of	4	percent	is	2	
percent	(and	likewise,	half	of	6	percent	is	3	percent).	Therefore,	the	maximum	number	of	offsets	deemed	
to	not	have	direct	in-state	benefits	for	the	period	covering	2021-2025	would	be	2	percent,	and	3	percent	
for	 the	 period	 covering	 2026-2030	 (see	 also	 discussion	 below	 in	 point	 #2).	 This	 calculation	 is	
independent	 of	 the	 number	 of	 offsets	 deemed	 to	 have	 direct	 benefits	 which	 are	 developed,	 used	 in	
aggregate,	or	retired	by	the	individual	compliance	entity	in	any	given	compliance	period.	
	
	
2)	 “Direct	 Environmental	 Benefits”	 should	 be	 defined	 broadly	 in	 order	 to	 maximize	 benefits	
associated	with	 offsets	 and	 rely	 on	 the	 scientific	 consensus	 fundamental	 to	 GHGs	 and	 global	 climate	
change.			
	
Section	38562(c)(2)(E)(ii)	states:		
For	 purposes	 of	 this	 subparagraph,	 “direct	 environmental	 benefits	 in	 the	 state”	 are	 the	 reduction	 or	
avoidance	of	emissions	of	any	air	pollutant	 in	the	state	or	the	reduction	or	avoidance	of	any	pollutant	
that	could	have	an	adverse	impact	on	waters	of	the	state.	
	
To	ensure	a	robust	offset	market	in	California’s	Cap	and	Trade	Program	we	urge	CARB	to	not	be	overly	
prescriptive	 in	 defining	 “direct	 environmental	 benefits	 in	 the	 state.”	 The	 implementation	 must	 be	
sufficiently	broad	in	order	to	capture	as	many	environmental	benefits	for	the	state	as	possible	and	to	not	
further	limit	the	supply	of	eligible	offsets.		
	
One	clear	example	includes	the	projects	creating	GHG	reductions	today	in	California	under	the	current	
Ozone	Depleting	Substances	(ODS)	protocol.	These	projects	collect	ODS	in	California,	before	having	the	
material	 aggregated	 and	 transported	 out-of-state	 for	 destruction.	 These	 projects	 yield	 significant	 in-
state	benefits	by	the	removal	of	these	powerful	gases,	which	by	definition	are	“pollutants.”		This	example	
clearly	meets	the	spirit	of	this	provision.	
	
Further,	because	the	increasing	concentration	of	atmospheric	carbon	is	a	global	concern	and	not	limited	
to	what	 reductions	 take	 place	within	 California’s	 borders,	 GHG	 reductions	 anywhere	will	 achieve	 the	
same	climate	goals	as	emission	reductions	in	California.	 	When	considering	the	social	cost	of	carbon—
the	future	costs	of	releasing	the	next	ton	of	GHG	are	calculated	globally—all	carbon	reductions	eligible	to	
generate	 offsets	 under	 the	 ARB	 compliance	 offset	 protocols	 result	 in	 a	 long-term	 net	 benefit	 to	
California,	including	waters	of	the	state.		
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3)	 Mechanics	of	Program	Integrity	when	the	Price	Ceiling	is	Reached.		
	
The	 “price	 ceiling”	 provisions	 of	 AB	 398	 require	 CARB	 to	 maintain	 the	 integrity	 of	 the	 Program	 by	
securing	“emissions	reductions,	on	at	 least	a	metric	 ton	 for	metric	 ton	basis,	 that	are	real,	permanent,	
quantifiable,	verifiable,	enforceable	by	the	state	board	and	in	addition	to	any	greenhouse	gas	emission	
reduction	 otherwise	 required	 by	 law	or	 regulation	 and	 any	 other	 greenhouse	 gas	 emission	 reduction	
that	otherwise	would	occur.”	This	language	is	essentially	defining	offsets	issued	by	California,	or	linked-
jurisdictions.	
	
Using	Program-issued	offsets	is	the	most	direct	and	effective	methodology	for	securing	these	reductions.	
	
CARB	should	establish	mechanisms	such	 that	 those	purchases	are	made	 in	a	 transparent	manner	and	
immediately	 after	 securing	 necessary	 funds.	 Developing	 contracts	 with	 offset	 providers	 should	 be	
initiated	sooner	rather	than	later.		This	will	require	CARB	to	carefully	plan	well	in	advance	to	ensure	no	
delays	occur.		
	
	
4)	 CARB	Should	Pursue	Opportunities	for	Greater	Offset	Utilization.		
	
We	believe	that	full	utilization	of	allowable	compliance	offsets	should	be	a	goal	of	CARB.	Offsets	projects	
provide	meaningful	carbon	reductions,	reduce	the	cost	of	the	Program	and	provide	many	additional	co-
benefits.	That	being	said,	the	current	utilization	rate	of	offsets	is	below	the	program’s	original	usage	limit	
(8	percent).			
	
To	 ensure	 high	 levels	 of	 utilization,	 regardless	 of	 individual	 entity	maximums,	 CARB	 should	 consider	
implementing	rules	 to	encourage	more	offset	creation	and	usage.	Though	not	 limited	to	 the	 following,	
these	issue	areas	have	been	highlighted	as	having	the	most	opportunity	to	do	just	that:	
	
-	Allow	banking	of	individual	offset	usage	limits	across	multiple	compliance	periods;	
	
-	Reduce	hurdles	 to	offset	development,	 implementation	 and	administrative	 costs	 (invalidation	 issues	
are	discussed	in	detail	below);	
	
Evidence	 also	 points	 to	 smaller	 firms	 having	 offset	 utilization	 rates	 far	 below	 the	 current	maximum,	
suggesting	that	CARB	should	therefore	look	for	ways	to	expand	the	appeal	of	offsets	in	this	section	of	the	
market.		
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5)	 Care	Must	be	Given	in	Determining	“Equivalent	or	Stricter”	When	Considering	Linkage	with	Other	
Jurisdictions.			
	
Senate	 Bill	 (SB)	 1018	 (Committee	 on	 Budget	 and	 Fiscal	 Review,	 Ch.	 39,	 St.	 2012)	 requires	 a	
demonstration	 of	 stringency	 before	 future	 Linkages	 with	 California	 can	 occur—that	 "the	 jurisdiction	
with	which	 the	 state	agency	proposes	 to	 link	has	adopted	program	requirements	 for	GHG	reductions,	
including,	 but	 not	 limited	 to,	 requirements	 for	 offsets,	 that	 are	 equivalent	 to	 or	 stricter	 than	
[California's],”—	and	should	be	limited	to	ensuring	the	validity	of	GHG	reductions	in	a	manner	consistent	
with	 California.	 These	 parameters	 include	 being	 real,	 permanent,	 quantifiable,	 verifiable,	 enforceable	
and	 additional,	 but	 should	 not	 include	 jurisdictional-specific	 geographic	 or	 numeric	 criteria.	 Such	
additional	jurisdiction-specific	criteria	do	not	impact	the	“stringency”	of	other	programs.	
	
The	recent	linkage	of	California’s	program	to	Ontario,	Canada	was	not	based	on	these	new	restrictions	
on	the	program.	 	Potential	future	partners	considering	linkage,	such	as	Oregon,	should	likewise	not	be	
subject	 to	 the	direct	 environmental	benefits	or	 lower	offset	usage	provisions	of	AB	398.	The	key	 to	 a	
successfully	linked	market-based	program	is	maintaining	consistent	environmental	integrity.	
	
CARB	 should	 define	 “equivalent	 or	 stricter”	 in	 this	 manner	 and	 should	 use	 care	 to	 avoid	 nullifying	
potential	linkage	with	other	partner	jurisdictions.	By	CARB	providing	appropriate	guidance	here	to	not	
be	 overly	 restrictive	 and	 viewing	 programs	 with	 equivalent	 levels	 of	 integrity	 broadly,	 linkage	 with	
other	 jurisdictions	 should	 continue	 to	 expand,	 which	 is	 fundamentally	 complementary	 with	 the	
program’s	goal	of	reducing	GHGs	and	slowing	the	impacts	of	climate	change	globally.	
	
Offset	validity	and	accounting	should	be	the	standards	for	which	this	evaluation	is	judged.	The	original	
requirement	spelled	out	in	AB	32	of	real,	permanent,	quantifiable,	verifiable,	enforceable	and	additional,	
must	be	 the	 standard	 to	meet.	 It	 should	not,	 for	example,	be	based	on	a	political	maximum	allowable	
percentages	or	geographical	limitations	of	offsets.	So	long	as	a	“ton	is	a	ton,”	the	validity	of	California’s	
program	will	be	securely	intact.	
	
	
6)	 The	Existing	California	Invalidation	Process	and	Policy	Should	be	Revised.		
	
We	 recommend	 CARB	 reconsider	 the	 current	 offset	 invalidation	 requirements.	 As	 California’s	 offset	
marketplace	 has	 matured	 and	 becomes	 more	 efficient,	 invalidations	 have	 shown	 to	 be	 extremely	
uncommon	 (less	 than	 0.1	 percent	 of	 all	 offsets	 issued	 to	 date	 have	 been	 invalidated).	 	 The	 current	
invalidation	concept	significantly	 increases	the	cost	of	offset	credits,	and	that	cost	 is	ultimately	passed	
along	 to	 California’s	 ratepayers.	 Added	 program	 costs	 hit	 residents	 in	 low-income	 communities	 the	
hardest.	 	 In	 light	 of	 the	 success	 of	 the	 Program	 and	 the	 rigor	 involved	 in	 the	multi-stage	 review	 and	
verification	process,	we	recommend	two	important	options	for	the	invalidation	provisions:	

• Adopt	the	Ontario	model	with	3	percent	of	issuances	retained	in	an	“environmental	integrity	
account.”	 	This	pool	would	be	used	to	cover	 instances	of	 invalidation	explicitly	called	out	 in	
the	 protocols,	 while	 enforcing	 seller	 liability	 for	 other	 invalidations	 from	 seller	 fraud	 or	
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misconduct.	Developers	would	gladly	contribute	3	percent	of	their	offsets	to	this	pool	to	avoid	
the	 complexities	 and	 deadweight	 losses	 created	 by	 the	 three-tiered	 CCO8/CCO3/GCCO	
framework	 currently	 in	 place.	 The	 Governor’s	 Transmittal	 Response	 to	 CARB	 on	 Findings	
under	SB	1018	endorses	this	approach	to	invalidation,	writing:	“While	Ontario	uses	a	different	
mechanism	 to	 correct	 any	 failure	 or	 invalidation	 of	 an	 offset,	 the	 approach	 is	 equally	
effective…both	protect	the	program	in	the	event	that	an	offset	is	invalidated.”		
	

• If	CARB	chooses	not	to	adopt	the	recommendation	above,	then	it	should:	
o Eliminate	 the	 CCO8	 concept	 to	 simplify	 the	market,	 especially	 in	 light	 of	 the	 additional	

bifurcation	 forthcoming	 for	 offsets	with	direct	 environmental	 benefits.	 	 All	 CCOs	 should	
initially	 be	 issued	with	 a	 3-year	 invalidation	 period.	 No	 second	 regulatory	 verifications	
would	 occur.	 	 This	 would	 simplify	 the	 CARB	 issuance	 reports,	 reduce	 developer	 costs,	
reduce	CARB	and	Registry	costs,	and	would	help	 to	allow	smaller	emitters	 to	access	 the	
offset	mechanism.	

o Eliminate	non-offset	related	violation	invalidation	risk,	thus	keeping	invalidation	to	issues	
within	offset	project	owner	control.	

	
7)	 Offset	Projects	that	are	Listed	with	an	Offset	Registry	Should	be	Grandfathered		
	
While	the	passage	of	AB	398	calls	for	substantial	changes	to	the	Program,	equity	must	be	considered	for	
existing	offset	projects	 that	were	under	development	at	 the	 time	of	 its	passage.	The	substantial	policy	
shift	associated	with	lower	offset	limits	undercuts	entities	that	had	spent	considerable	time	and	capital	
to	develop	projects	under	the	existing	program.	
	
AB	398	seems	to	ignore	this	concern,	and	CARB	should	act	to	protect	the	investments	made	on	its	behalf.	
Consequently,	 CARB	 should	 consider	 “grandfathering"	 offset	 projects	 that	 are	 listed	 with	 an	 offset	
registry	but	not	 issued	by	 the	State	of	California	so	 that	 the	 time	and	money	spend	under	 the	current	
rules	 isn’t	 stranded	 and	 that	 these	 projects	 are	 fully	 developed	 and	 actively	 monitored.	 	 We	 are	
interested	in	meeting	with	CARB	to	work	through	this	concept.	
	
	
8)	 Appointments	 to	 the	 New	 Compliance	 Offsets	 Protocol	 Task	 Force	 should	 include	 real-world	
compliance	offset	experts	and	professionals.		
	
We	 support	 the	 idea	 behind	 Section	 38591.1(a)	 calling	 for	 the	 establishment	 of	 a	 new	 Compliance	
Offsets	 Protocol	 Task	 Force	with	 the	 goal	 increasing	 the	 number	 of	 California-centric	 protocols.	 This	
section	specifies	membership	 requirements	 from	several	key	 fields,	 including:	 carbon	market	experts,	
forestry	 experts,	 agriculture	 experts,	 conservation	 advocates,	 dairy	 experts,	 and	 others.	 Given	 the	
importance	of	this	provision,	we	strongly	recommend	that	only	those	with	actual	experience	in	reducing	
GHG	 emissions,	 such	 as	 compliance	 offset	 developers,	 Registry	 staff,	 or	 other	 current	 market	
participants,	 be	 considered	 for	 the	 various	 positions	 for	 which	 they	 are	 qualified—Carbon	 Markets,	
Emissions	Reduction,	Agriculture,	Dairy	and	Forestry.		
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9)	 Maintaining	a	Healthy	Offsets	Sector	is	Vital	to	the	Overall	Success	of	the	Program.	
	
As	 CARB	well	 knows,	 the	 ultimate	 success	 of	 California’s	 Cap	 and	 Trade	 Program	 is	 contingent	 upon	
maintaining	a	healthy	and	cost-effective	program.	The	ultimate	 success	of	 the	policy	goal	 is	 to	 reduce	
GHG	 emissions	 globally	 on	 a	 scale	 that	 slows	 the	 impacts	 of	 global	 climate	 change.	 Offsets	 are	 a	 key	
component	 to	 that	 success,	 as	 they	 provide	 significant,	 long-term	 environmental	 benefits,	 both	 in	
California	and	beyond.	
	
A	recent	study	by	Stanford	verified	what	we	already	knew,	forestry	offset	projects	provide	real	benefits.		
Additional	 studies	 have	 shown	 that	 600-800	 gigatons	 of	 sequestration	 is	 needed	 in	 addition	 to	 GHG	
emission	 reductions.	 Furthermore,	 the	 Climate	 and	 Clean	 Air	 Coalition	 identifies	 methane	 and	 black	
carbon	(short-lived	climate	pollutants,	or	SLCPs)	as	the	two	most	important	pollutants	to	reduce	in	the	
near-term	 in	order	 to	 slow	global	warming.	 	Offsets	provide	meaningful	SLCP	reductions.	 	Offsets	 can	
also	reduce	uncontrolled,	unregulated	emissions,	which	can	provide	 important	health	benefits	 to	 local	
communities,	while	providing	added	flexibility	and	meaningful	cost	savings	for	companies	subject	to	the	
regulation.			
		
With	the	development	of	the	original	Cap	and	Trade	regulation,	CARB	effectively	created	carbon	offsets	
in	California.	It	is	incumbent	upon	CARB	to	ensure	upcoming	design	changes	to	the	regulation	are	done	
in	a	manner	that	not	only	continues	to	support	a	healthy	offset	market,	but	also	endeavors	to	fully	utilize	
offsets	as	an	effective	tool	for	carbon	reductions.	We	strongly	support	the	maximum	use	of	offsets	to	cost	
effectively	achieve	the	GHG	emission	reductions	required	under	statute.		
	
Importantly,	 with	 the	 drop	 from	 the	 current	 limit	 for	 offsets	 under	 AB	 398	 of	 8	 percent	 down	 to	 4	
percent	 (2021-2025),	 the	 offsets	 market	 is	 already	 being	 sharply	 constrained	 and	 should	 not	 be	
additionally	burdened.				
	
Conclusion	
The	Offsets	Group	is	committed	to	a	robust	offsets	market	and	we	hope	that	this	document	is	helpful	as	
CARB	 prepares	 to	 establish	 policies	 for	 the	 Cap	 and	 Trade	 Program,	 post-2020.	 We	 appreciate	 the	
opportunity	 to	 share	our	 thoughts	 and	 recommendations	 in	order	 to	 continue	a	healthy	and	effective	
offsets	market	in	California.			
	
We	 are	 happy	 to	 answer	 any	 questions	 you	 may	 have;	 which	 can	 be	 directed	 to	 Jon	 Costantino	 at	
Tradesman	Advisors,	at:	916-716-3455,	or	via	email	at	jon@tradesmanadvisors.com.	
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                                    Nathan Bengtsson    77 Beale Street, Rm 1383 
                  Senior Representative   San Francisco, CA 94105  
                  State Agency Relations      (415) 973-4912  

                      nxbz@pge.com  

  

October 27, 2017  

Ms. Rajinder Sahota 

Assistant Division Chief 

Industrial Strategies Division 

California Air Resources Board  

1001 I Street  

Sacramento, California 95812  

  

Re: Pacific Gas and Electric Company’s Comments in Response to the Air Resources 

Board’s October 12, 2017 Workshop on Next Steps for Amendments to the Cap-and-Trade 

Regulation 

  

Dear Ms. Sahota:  

  

Pacific Gas and Electric Company (PG&E) appreciates this opportunity to comment in response 

to the Air Resources Board’s (ARB) October 12, 2017 workshop regarding next steps for 

updating the Cap-and-Trade Regulation pursuant to Assembly Bill 398 and ARB Board 

Resolution 17-21. For ease of reading, these comments will refer to the “AB 398 amendments.” 

  

PG&E strongly supports California’s greenhouse gas (GHG) emission reduction goals. PG&E 

was the first utility to formally support AB 32, and is an active participant in California’s suite of 

GHG reduction programs, including the Cap-and-Trade Program, the Low Carbon Fuel 

Standard, and the Renewables Portfolio Standard, among others. In 2016, PG&E’s electric 

portfolio was nearly 70% carbon free.
1
 

California’s Cap-and-Trade Program plays a critical role in California’s policy portfolio, serving 

as a flexible, cost-effective reduction measure that encourages investment in low carbon 

technologies and provides an environmental backstop to other programs. ARB has documented 

that the total GHG emissions from covered sources for the Program’s first two-year compliance 

                                                 
1
 “PG&E Renewable Energy Deliveries Grow; GHG-Free Portfolio Is Nearly 70 Percent.” PG&E News Release. 

March 16, 2017.  

https://www.pge.com/en/about/newsroom/newsdetails/index.page?title=20170316_pge_renewable_energy_deliveries_grow_ghg-free_portfolio_is_nearly_70_percent
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period were significantly lower than the ARB-determined GHG emissions cap,
2
 and California is 

on track to meet the 2020 target of reducing GHG emissions to 1990 levels.
3
 

AB 398 and BR 17-21 offer an opportunity to further refine this successful and world-leading 

emissions reduction program to ensure that Cap-and-Trade continues to be an effective and 

flexible policy tool and an excellent example to other jurisdictions looking to tackle the issue of 

climate change. 

To this end, PG&E presents input that should inform the AB 398 amendment process on the 

following specific issue areas: 

I. Managing Perceived “Overallocation”  

II. Establishing and Implementing a Price Ceiling 

III. Defending the Environmental Integrity of the Price Ceiling 

IV. Establishing Price Containment Points 

V. Interpreting Offset Credit Limits 

VI. Addressing Banking and Holding Limits 

VII. Supporting Transportation Electrification 

VIII. Revisiting Natural Gas Allocation 

-------------------------------------- 

I.  Managing Perceived “Overallocation”  

AB 398 directs ARB to evaluate and address concerns related to overallocation “as appropriate.” 

Some parties claim that there is an overallocation of allowances in the 2021 to 2030 timeframe, 

caused by banked pre-2021 allowances being available for post-2020 compliance. Stakeholders 

often point to the difference between the tons of allowances available before 2021 and the 

(lower) amount of actual emissions. In short, more allowances will be available by 2021 than 

will be “needed” for compliance by that time, and holding over the difference could lead to 

emissions above the cap after 2021. 

However, because the Cap-and-Trade Program has been extended through 2030, the Program is 

not overallocated through 2030 due to the State’s ambitious emission reduction goals. Any 

analysis of the overallocation issue needs to consider the full scope of the Program, including its 

full 18 year length (2013-30) and its linkage with Quebec and Ontario. Available analysis 

(described below) generally projects that allowance demand will exceed supply, including 

                                                 
2
 Total emissions for 2013-2014 were 291.2 Million Metric Tons (MMT) of carbon dioxide equivalent (CO2e). The 

Emissions limit for the same period was 322.5 MMT CO2e. See the full 2013-2014 compliance report at 

https://www.arb.ca.gov/cc/capandtrade/2013-2014compliancereport.xlsx 
3
 ARB’s Scoping Plan homepage: https://www.arb.ca.gov/cc/scopingplan/scopingplan.htm (See Section “What is 

the Status of AB 32 implementation”) 

https://www.arb.ca.gov/cc/capandtrade/2013-2014compliancereport.xlsx
https://www.arb.ca.gov/cc/scopingplan/scopingplan.htm
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banked allowances, before 2030, which indicates that the Program is not overallocated. When 

demand exceeds supply, prices will increase, perhaps sharply. Permanent removal of allowances 

from the market restricts supply, bringing forward the date that allowance prices will increase. 

While cumulative in-state emissions will be lower, compliance costs will be higher. With higher 

costs, economic and emissions leakage may result, as well as greater negative impacts to 

household income. 

PG&E suggests that ARB examine the analyses on this topic from the University of California 

Energy Institute (UCEI), Bloomberg New Energy Finance, and ICIS for clear evidence that the 

Cap-and-Trade Program is not overallocated.
4
 

Another important point is that the appearance of overallocation is not a design flaw that needs 

to be corrected, but an indication of successful GHG policy. The difference between pre-2021 

allowance budgets and actual emissions is in part due to California’s other GHG programs, 

which are reducing emissions. These programs also impose costs on California consumers, 

which should not be compounded by arbitrarily removing allowances from the Cap-and-Trade 

Program. 

Additionally, ARB’s program design already dynamically addresses any potential overallocation 

through its auction reserve price. With this mechanism, allowances are withheld from the regular 

auctions temporarily (and are permanently moved to the APCR after 24 months) when demand 

for allowances is low. This mechanism is sufficient to maintain allowance prices above prices 

that are “too low.” 

II.  Establishing a Price Ceiling 

AB 398 directs ARB to establish a price ceiling in accordance with a set of guiding criteria. 

PG&E strongly supports establishing a price ceiling because it provides certainty that helps 

compliance entities make prudent, long-term investments in emissions-reducing technologies. 

Additionally, a price ceiling ensures that allowance prices cannot exceed acceptable levels, 

above which there is risk of a pause or an end to the Program that would compromise 

California’s emissions reduction efforts. 

PG&E is currently examining potential ceiling price levels that would be politically acceptable, 

provide a meaningful price signal, and help reach statewide GHG targets. One prudent starting 

place could be in the range of the existing Allowance Price Containment Reserve. Another might 

be more in line with current estimates of the social cost of carbon. 

                                                 
4
 UCEI Working Paper 281 (Borenstein, Bushnell) is available publicly. PG&E is happy to work with ARB, BNEF, 

and ICIS to try and facilitate ARB access to these private analyses consistent with the terms and conditions of 

BNEF and ICIS. 
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PG&E looks forward to continued dialogue with staff on appropriate price ceiling levels as the 

AB 398 amendment process advances. 

III. Defending the Environmental Integrity of the Price Ceiling 

The Cap-and-Trade Program serves as the environmental bulwark of the state’s GHG reduction 

portfolio, ensuring that even if other measures fail to achieve expected emissions reductions, the 

state will still not exceed the overall emissions caps. AB 398 directs ARB to maintain 

environmental integrity by using the proceeds from the sale of price ceiling allowances to 

procure at least equivalent metric ton reductions outside of the Program. 

The sale of allowances at the price ceiling indicates the additional emissions reductions from 

capped sectors are costly; as such, ARB should have discretion to procure a broad range of 

instruments and reductions from projects that meet the statutory criteria (additional, verifiable, 

quantifiable, etc).  

Three significant design issues that merit further discussion in this proceeding are how and 

where ARB would look to achieve the necessary emissions reductions outside of the Program, 

clarifying which entities may buy at the price ceiling, and determining ARB’s interpretation of 

the “if needed for compliance” condition.  

PG&E looks forward to working with ARB through the AB 398 amendment process to design an 

effective price ceiling that, if triggered, mitigates program costs to California consumers while 

maintaining the environmental integrity of the Program. 

IV.  Establishing Price Containment Points 

AB 398 directs ARB to establish two price containment points at levels below the price ceiling. 

PG&E supports the establishment of these “speed bumps” as an opportunity for cost containment 

on allowances prices that, analysis shows, could rise very quickly post-2020.  

The price containment points better serve their purpose if spaced evenly between the floor and 

ceiling price, rather than clustered together near the ceiling. This would provide an earlier initial 

opportunity to balance out demand and ameliorate the potential for large price swings, helping 

maintain Program affordability. 

V.  Interpreting Offset Usage Limits 

AB 398 directs ARB to establish limits for the use of offset credits for compliance. Between 

2021 and 2025 the limit is four percent; between 2026 and 2030 the limit is six percent. In either 

case, no more than half of the total usage limit may be sourced from projects that do not provide 

“direct environmental benefits in the state.” 
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PG&E has been, and remains, a strong proponent of offsets as real, additional, quantifiable, and 

verifiable GHG emission reductions. Not only do they provide a benefit to the atmosphere from 

uncapped sectors like agriculture and forestry, but in some cases these emission reductions can 

be achieved at lower cost than other GHG emission reductions, reducing the overall cost of the 

Cap-and-Trade Program and thereby its economic impact on California consumers. 

 ARB should take a fair and open-minded approach to interpreting the definition of the “direct 

environmental benefits in the state.” Projects that are not geographically located within the state 

but that provide clear reduction or avoidance of any pollutant that could have an adverse impact 

on the air or waters of the state should not be arbitrarily labeled as failing to providing a direct 

environmental benefit for the purposes of the AB 398 offset limits. Offset projects in 

neighboring states, for example, likely benefit California air quality and watersheds, which do 

not strictly stop at state lines. 

It is also critically important that ARB clearly indicate, in advance of the fourth compliance 

period, which projects provide in-state benefits and which do not, as this is necessary for both 

project developers to supply reductions and for compliance entities to effectively plan for 

compliance. 

Finally, PG&E notes that ARB’s delineation of offset limits as applied to emissions year is 

helpful and appropriate.
5
 For example, it is accurate that the offset limit for the 2020 emissions 

year is eight percent of a compliance entities total obligation. 

VI. Addressing Banking and Holding Limits 

AB 398 directs ARB to establish allowance banking rules that discourage speculation, avoid 

financial windfalls, and consider the impact on complying entities and volatility in the market.  

Current banking rules, which allow use of pre-2021 compliance instruments, including offset 

credits procured under existing protocols post-2021, should be maintained to support market 

continuity, to allow compliance entities to adequately plan for their compliance obligations, 

maintain investment in high quality offset projects, and to avoid potential price volatility and 

market disruption.  

ARB should consider whether changes to the holding limit are necessary now that the Program 

extends beyond 2020. The extension of the Program creates the opportunity to evaluate whether 

or not the existing holding limit supports the additional program period. 

 

 

                                                 
5
 Staff Presentation: “Cap-and-Trade Regulation Workshop.” October 12, 2017. Air Resources Board. Slide 25. 

https://www.arb.ca.gov/cc/capandtrade/meetings/20171012/ct_presentation_11oct2017.pdf
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VII.  Supporting Transportation Electrification 

A key element for reaching the State’s 2030 GHG reduction goals is the decarbonization of the 

transportation sector, facilitated by use of alternative fuel vehicles. PG&E looks forward to 

working with staff to evaluate methods to quantify transportation-related load growth and 

accordingly augment electrical distribution utility allocation to ensure that Californians are 

incented to further adopt and rely on alternative fuels for their transportation needs, and 

guarantee that the costs of this transition are distributed equitably.  

VIII.  Natural Gas Allocation 

BR 17-21 directs ARB to work with natural gas utilities to ensure adequate customer protection 

as the state pursues strategies to decarbonize the natural gas system. Natural gas remains an 

important alternative fuel in both the electric and transportation sectors as the state continues to 

decarbonize, and PG&E looks forward to working with staff on this issue as part of the AB 398 

amendment process. 

Conclusion 

PG&E continues to support Cap-and-Trade as a program that will help the state meet its 

aggressive environmental goals while maintaining a healthy economy. We look forward to 

working with ARB staff to further refine the Regulation in line with AB 398 and BR 17-21.  

Sincerely,  

/s/  

Nathan Bengtsson 

Senior Representative 

Pacific Gas and Electric Company  
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P.O. Box 4060 • Modesto, California 95352 • (209) 526-7373  

 

 October 27, 2017 

    Submitted electronically 

  
Rajinder Sahota, Assistant Division Chief 

Industrial Strategies Division 

California Air Resources Board 

1001 I Street 

Sacramento, CA 95812 
 

 

Re: Comments Cap-and-Trade Program October 12 Workshop 

 

Dear Ms. Sahota: 

On October 12, 2017, the California Air Resources Board (CARB) hosted a workshop to 

discuss the status of the Cap-and-Trade Program and the next steps for amendments to the Cap-

and-Trade Regulation (Workshop).  M-S-R Public Power Agency (M-S-R)1 provides these 

comments to CARB staff on the various topics raised during the Workshop to facilitate further 

discussion on these crucially important issues as CARB moves forward with developing 

amendments to the Cap-and-Trade Program regulation mandated by Assembly Bill (AB) 398 and 

additional program changes previewed in the July 2017 Board Resolution adopting the current 

regulatory amendments (Board Resolution 17-21).  M-S-R is comprised of three publicly owned 

electric utilities that are also electrical distribution utilities (EDU) and covered entities under the 

Cap-and-Trade Program Regulation (Program),2 and as such, are directly impacted by the rules 

governing the Program. 

Comments on Select Potential Amendments 

Impacts of Transportation Electrification:  Quantifying the impacts of expanding 

transportation sector electrification on electric sector emissions is of paramount importance to 

M-S-R and its member agencies.  As the EDUs are called upon to effect greater emissions 

reductions through a panoply of programs, they are also impacted by increases in their emissions 

that are directly attributable to transportation electrification.  Since these increases are not 

recognized in the current determination of the EDU’s cost burden, they result not only in a 

                                                           
1 Created in 1980, the M-S-R Public Power Agency is a public agency formed by the Modesto Irrigation District, 

the City of Santa Clara, and the City of Redding.   

2 M-S-R is authorized to acquire, construct, maintain, and operate facilities for the generation and transmission of 

electric power and to enter into contractual agreements for the benefit of any of its members.  Currently, M-S-R and 

its members have contractual arrangements for over 625 megawatts of California Energy Commission (CEC) RPS-

certified renewable energy.   
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showing of increased emissions for EDUs, but also contribute to greater compliance costs and 

potentially increased electricity rates.  M-S-R urges CARB staff to prioritize this issue, and begin 

working with stakeholders on a methodology for quantifying these impacts immediatley.  Doing 

so will help send clear and decisive market signals that electricity ratepayers will be shielded 

from unintended adverse impacts associated with increased transportation electrification. 

Consignment of Allowances:  CARB has stated that it is interested in having further 

discussions regarding potential changes to the rules governing the consignment of allocated 

allowances to the auction.  As M-S-R noted when this issue was raised during the 2016 

rulemaking, the reference to changed rules is surprising given that there have been no market or 

regulatory changes that would warrant corresponding revisions to the consignment provisions.  

This issue was extensively deliberated during the 2010-2011 rulemaking process, with the final 

provisions reflecting the significant structural differences between the vertically integrated POUs 

and the IOUs.  The structure adopted by CARB and reflected in the regulation ensures that POU 

electricity ratepayers do not have to incur needless administrative costs by consigning all of their 

allowances into an auction when they own or operate their own generation resources to provide 

electricity directly to their end-use customers.3  CARB has not provided information 

demonstrating the need to change the consignment rules, nor how doing so would further benefit 

EDU customers.  Without this information, M-S-R does not believe that any changes to the rules 

governing consignment of allowances are warranted.   

Restrictions on the Use of Allowance Value:  Also raised in the Staff presentation and 

Board Resolution 17-21 are potential changes to the rules governing the EDUs’ use of allowance 

value.  Resolution 17-21 references use of “auction proceeds for specific purposes to further the 

goals of AB 32 and SB 32,” while the staff presentation provides that the upcoming rulemaking 

will “continue to explore how the value allocated to EDUs can best be utilized to encourage 

reductions and protect ratepayers.”  There is certainly value in a continuing dialogue about how 

to best utilize the value of allocated allowances to encourage emissions reductions and protect 

electricity ratepayers from cost increases.  It is important, however, that the discussion also be 

framed in the context of ensuring that the local governing boards overseeing the expenditure of 

the allowance value have the flexibility to implement and administer programs and measures that 

provide the greatest benefit to their communities.  M-S-R looks forward to receiving more 

information from CARB staff about the specific concerns regarding the current rules applicable 

to the use of allowance value and ideas for how best to utilize the allowance value for the stated 

purposes, while still ensuring that “the POU governing boards have adequate flexibility in 

designing a mechanism to return allowance value to ratepayers” consistent with the objectives 

of AB 32 and SB 32.4 

  Market Protections and Cost Containment:  M-S-R and its member will work with CARB 

staff and other stakeholders on implementation of the many market enhancements directed by the 

legislature in AB 398.  Ensuring market protections, including the ability to bank allowances and 

rely on an adequate supply of allowances at reasonable prices in the event of extreme market 

volatility is important for all compliance entities, including EDUs that must also protect their 

electricity customers from unreasonable rate increases.   

                                                           
3  2011 FSOR, pp. 564-565. 

4  See 2011 FSOR, pp. 1145, 1156. 
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Overallocation 2021-2030:  The 2021-2030 emissions cap is not overallocated, and 

represents an appropriate allowance limit for statewide emissions.  M-S-R does not believe that 

changes should be made to the 2021-2030 allocation, and that stakeholder concerns regarding the 

number of allowances in the cap can be addressed through a deeper review of the activities, 

investments, and plans that resulted in the emission reductions achieved to date, as well as how 

those programs, investments, and plans are likely to impact post-2020 GHG reductions.   

Conclusion 

The issues raised in AB 398 and Board Resolution 17-21 cover a number of critically 

important issues that will impact the post-2020 cap-and-trade program.  M-S-R appreciates 

staff’s engagement of stakeholders on these issues, even as such a nascent stage in the 

development process, and looks forward to continued dialogue with staff and interested 

stakeholders as the proposed amendments to the Cap-and-Trade program regulation are 

developed. 

Respectfully submitted, 

 

Martin R. Hopper 

General Manager 

M-S-R Public Power Agency 



           

        
 
  

October 26, 2017 
 
Ms. Rajinder Sajota 
Assistant Division Chief 
Industrial Strategies Division 
California Air Resources Board 
1001 I Street 
Sacramento, CA 95812-2828 
 
 
 
Re: Comments on the October 12, 2017 Workshop on Next Steps for the Post-2020 Cap-and-

Trade Regulation 
 
 
Dear Ms. Sajota,  
 
Thank you for ARB’s continued leadership in implementing California’s cap-and-trade program.  We 
represent a diverse array of California forest stakeholders—including conservation groups, Native 
American Tribes and industrial timberland managers—representing a large portion of California’s 
forestland that have come together with a unified voice to support California’s offset program.  
 
We are pleased and encouraged to see that with the passage of SB 398, ARB will continue to 
administer a robust offset policy as part of California’s efforts to reduce GHG emissions through 
2030. In particular, we note that California’s inclusion of forest based offsets has substantially 
enhanced the conservation and sustainable management of California’s forests, while providing 
cost-effective GHG reductions and a host of other environmental benefits to the state. 
 
The offset projects our groups have developed, among other things, have allowed tribes to 
reacquire ancestral territory, conserved forested watersheds that provide drinking water and critical 
salmon habitat, increased fire resiliency in rural communities, and created jobs in economically 
disadvantaged areas.   
 
We look forward to working with ARB to expand and improve the offset program going forward. In 
particular, we applaud the creation of a Compliance Offsets Protocol Task Force to increase offset 
projects in the state. In addition to adopting additional protocols, we encourage ARB to look for 
ways to streamline and improve implementation of the existing forest offset protocol to increase 
participation and deliver more benefits to the state. We recommend that ARB include forestry 
experts with direct experience in offset project development on the Task Force. We also encourage 
ARB and the Task Force to draw on the expertise of the larger California forestry community for 
input throughout the process. 
 
California’s offset program is the only one of its kind that is encouraging investment in rural and 
working landscapes at scale. It has the potential to deliver even greater environmental benefits 
through expansion and improvement going forward. We look forward to working with ARB to build 
on this groundbreaking program that is a model for the rest of the country and the world. 



           

        
 
 
Again, thank you again for the opportunity to provide you with our recommendations on this vitally 
important issue.   
 

 
 
Sincerely, 

 
 
 
Thomas P. O’Rourke, Sr. 
Chairman 
Yurok Tribe 
 
 

 
 
Gary C. Rynearson 
RPF 2117  
Manager, Forest Policy and Communications  
Green Diamond Resource Company 
 
 

Brian Shillinglaw 
Director, US Investments & Operations 
New Forests Inc. 

Mark Welther 
President & CEO 
Redwood Forest Foundation, Inc. 
Usal Redwood Forest Company, LLC 

 
 
Chris Kelly 
California Program Director 
The Conservation Fund 

 
 
Richard Gordon 
President/CEO 
California Forestry Association 

 
 
John Anderson  
Director of Forest Policy at  
Mendocino Redwood Co/Humboldt Redwood Co 

 
 
Rich Padula  
President 
Coastal Forestlands, LLC 
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October 27, 2017 | Submitted Electronically 
 
Ms. Rajinder Sahota 
California Air Resources Board  
1001 I Street  
Sacramento, CA 95814 
 
Re: SCPPA Comments on the October 12, 2017 Cap-and-Trade Regulation Workshop 

 
Thank you for the opportunity to provide comments to the California Air Resources Board (CARB or Board) on potential 
changes to the post-2020 Cap-and-Trade Program (“the Program”) pursuant to recently-enacted legislation and the July 
2017 adopted Board resolution.    
 
The Southern California Public Power Authority (SCPPA) is a joint powers agency whose members include the cities of 
Anaheim, Azusa, Banning, Burbank, Cerritos, Colton, Glendale, Los Angeles, Pasadena, Riverside, and Vernon, and the 
Imperial Irrigation District. Our Members collectively serve nearly five million people throughout Southern California. Each 
Member owns and operates a publicly-owned electric utility governed by a board of local officials who are directly 
accountable to their constituents.   
 
Each SCPPA Member has a duty to provide reliable power to their customers – many of whom reside in disadvantaged 
communities – at affordable rates, while also complying with all applicable local, regional, state, and federal environmental 
and energy policies. Currently, SCPPA and our Members own, operate, or have binding long-term procurement 
arrangements with 39 generation and natural gas projects and three transmission projects, generating power in California 
or importing from Arizona, New Mexico, Utah, Oregon, Washington, Nevada, Texas, and Wyoming. This is in addition to 
individual, Member-owned or contracted and operated transmission, generation, and natural gas projects throughout the 
Western United States. All are funded through municipally-backed financing mechanisms, which often come with terms 
that complicate our Members’ abilities to quickly respond to substantial policy shifts that require near-term implementation.  
Any such change in policy direction usually results in significant additional costs which must be borne solely by their 
customers.   
 
The Program directly impacts electricity sector practices and market operations throughout the Western grid. Therefore, it 
is of the utmost importance that any proposed regulatory changes reflect well-structured and lasting policies that function in 
concert to achieve the statutory goals via the most cost-effective means possible. SCPPA and its Members have actively 
participated in CARB’s public processes and have met continually with staff to discuss the complex and interrelated issues 
associated with these regulatory packages. As stewards of public funding, we look forward to continuing to work with 
CARB staff toward a final program design that can be feasibly implemented while achieving our shared interest in 
maximizing environmental and public health benefits for Californians at an affordable cost. 
 
COMMENTS ON ELECTRIC DISTRIBUTION UTILITIES (EDU) ALLOCATION ISSUES  
 
SCPPA Opposes the Mandated Consignment of POU Allowances  
SCPPA and its Members have expressed concern with CARB Staff’s concerted and multi-pronged efforts to treat publicly-
owned utilities (POUs) and investor-owned utilities (IOUs) as a single type of entity. The two utility types are fundamentally 
different in objectives, resource procurement mix, financial structures, and governance. These differences are statutorily 
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directed and were previously acknowledged by CARB when the Program was initially developed. Yet, there is an ongoing, 
consistent theme to prescribe uniform policies to these disparate entities.  
 
We recognize the value and importance of consistent policy implementation across Program entities: however, treating 
public utilities the same as investor-owned utilities is not the way to achieve this goal. Just as there are differences in 
regional generation make-up that define the impact of regulations on a particular utility and the different objectives amongst 
the state agencies (e.g., CARB versus CEC), the differences amongst POU and IOU customers cannot be understated. 
CARB should again acknowledge the differences between POUs and IOUs, and should refrain from requiring POUs into 
the existing IOU programmatic model of consigning allowances at auction.  In the past, SCPPA has noted several 
important examples of why such a shift is not needed and will cause undo costs and hardships to POU ratepayers under 
the Program without achieving any additional environmental benefits.  
 
SCPPA and its Members disagree with any policy approach to mandate POUs to consign allocated allowances to 
auction and to further force that the auction proceeds be used for narrowly specified purposes.  CARB has 
historically exercised sound reason in its decision to exclude POUs; forcing POUs to consign all allocated allowances to 
auction could introduce sizable financial risks and resource needs for governmental entities that cannot be reasonably 
addressed, would be administratively inefficient, and would disproportionately affect POUs. POUs have limited staff to 
participate in the resource-intensive auction (carbon market) process, and may not have the infrastructure or financial 
resources to mitigate against financial exposure. CARB stated this fact in its October 2011 Final Statement of Reasons for 
the Cap-and-Trade Regulations (FSOR)1:     
 

“POUs and IOUs operate differently with respect to electricity generation. POUs generally own and operate 
generation facilities that they use to provide electricity directly to their end-use customers. In order to 
minimize the administrative costs of the program to the POUs, and recognizing that directly 
allocating the allowances to the POUs does not distort their economic incentive to make cost-
effective emissions reductions, we determined that it would be prudent to allow POUs to surrender 
directly allocated allowances without participating in the auction process. IOUs, on the other hand, 
have contracts with electricity generators that do not afford the IOUs the same level of control over the 
capital investments and operating decisions of the generation facility. We are concerned that the terms of 
these contracts could be adversely affected by allowing the IOUs to directly surrender allowances on behalf 
of their counterparties, which could lead to some foregone cost-effective emissions reductions. Instead, by 
requiring the IOUs to surrender the allowances at auction, the electricity generators will be sure to have a 
strong incentive to pass their GHG costs back to the IOUs, who will then be able to use their share of the 
auction revenue to reduce the ratepayer burden in a manner that is consistent with the goals of AB 32.” 
[emphasis added] 
 

As CARB is aware, POUs, including SCPPA’s Members, unlike the IOUs, are vertically integrated – meaning that they often 
own and operate much of their generation and transmission assets that serve their local customers. Therefore, POUs 
inherently have the direct programmatic compliance obligation for these assets and are already incentivized to ensure that 
emissions are reduced, minimized, or eliminated to the greatest extent practicable in order to comply with California’s 
aggressive climate change policies – including compliance with the Cap-and-Trade Program plus the Renewables Portfolio 
Standard, the Emissions Performance Standard, energy efficiency goals and other local, state, regional, and federal policies 
that ultimately require utilities to reduce emissions profiles on the demand and supply side of operations.  Additionally, due 
to historical long-term contracts for fossil generation (including coal and natural gas), some SCPPA Members would be 
required to have significant capital available (including for transaction costs) to participate in auctions. This is problematic for 
governmental entities. Particularly as these same entities have and are actively working on early divestiture of coal 
resources in order to reduce emissions profiles, at significant costs to utility ratepayers, while accelerating investments in 
renewable technologies, low- or zero-carbon vehicles and charging infrastructure, storage, and local community programs.     

                                                           
1 See pages 342 and 564 of the October 2011 Final Statement of Reasons for the Cap and Trade Regulations. 
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In the 2011-adopted regulations, as well as specifically noted in the October 2011 FSOR2, CARB correctly acknowledged 
that POUs may be disproportionately impacted if they were forced to participate in quarterly auctions. This issue is 
compounded by substantial challenges POUs would face in securing a sufficient line of credit required to participate in the 
auction process as no dedicated pool of funding is available for this specific purpose. POUs, as governmental entities, do 
not have shareholder funding to act as a backstop if there are auction challenges. These challenges become even more 
problematic if the auctions are undersubscribed, as was the case in 2016-17, or become oversubscribed. In these 
instances, POUs would face substantial financial risks that may impede on their ability to meet compliance obligations due 
to the resulting financial uncertainties.   
     
Any additional cost burdens incurred by POUs to manage their participation in the Program – including mitigating 
the aforementioned financial risks associated with the consignment requirement (assuming such mitigation 
measures reasonably exist) – would negatively impact POUs’ ratepayers, while achieving NO measurable 
incremental GHG emissions reduction benefits for the State of California.  This is particularly true if rates do not cover 
the added cost of compliance.  POU utility rates may not be enough to cover this added cost – with no guarantee of knowing 
what would be “enough” of a rate increase, no certainty on whether these POUs could or would secure the allowances 
needed from an auction, and no reliable means of forecasting revenue to pay for defined programs when their allowances 
sold.  These regulatory and financial risks are untenable for governmental entities.  We strongly urge CARB to reaffirm its 
original findings from 2011, thereby avoiding subjecting POUs to uncertainties that jeopardize investments in clean energy 
projects, and minimizing the risk of utility rate spikes that raise serious questions and concerns amongst locally elected 
officials that govern publicly-owned utilities. 
 
SCPPA Disagrees with the Concept that EDU Allowances Are Overallocated 
While we understand the directive under Assembly Bill 398 (E. Garcia, 2017), for CARB to “[e]valuate and address concerns 
related to overallocation in the state board’s determination of the number of available allowances for years 2021 to 2030, 
inclusive, as appropriate” we emphasize here the importance of the “as appropriate” qualifier. SCPPA believes that 
expanding the scope of the review is not necessary, and in fact, believes that any review should be more narrowly defined.  
 
SCPPA strongly disagrees with the need to re-evaluate recently adopted post-2020 allowance allocations for the 
electricity sector. SCPPA strongly supported the proposed cost burden-based approach for determining post-2020 
allowance allocations in the 2015-17 rulemaking. At the time, we urged CARB to consider the interactive effect of the 
Program with other state policies; in particular, we noted that the regulations should support efforts to minimize the overall 
cost impact to utility customers and avoid price spikes or unnecessary increases in customer bills to help ensure ongoing 
public support for the Program. Only with this holistic approach could the full cost impact of the State’s policy goals be 
evaluated, providing a considerably more realistic view of the actual costs that POUs must pass down to their customers as 
they work toward achieving emissions reduction targets while also addressing complementary policy goals such as building 
and transportation electrification efforts and an increasing Renewables Portfolio Standard requirement.   
 
We will reemphasize here that, for several of our Members, the significant EDU-specific allocation decreases between 
2020 and 2021 (commonly called “the post-2020 cliff”) combined with the drastic differences in percent allocation between 
2020 and 2030 illustrates how CARB has already dramatically reduced EDU allocations in the post-2020 timeframe. Such 
steep programmatic reductions could potentially result in large customer bill impacts. Particularly when weighed with 
anticipated cost increases for increasing renewable mandates and their associated integration costs, promoting 
electrification and the accompanying infrastructure, and a host of other local, state, regional, and federal mandates.  
 
SCPPA is further concerned that re-evaluating the post-2020 allocation numbers would inadvertently penalize early 
adopters by failing to recognize utilities’ early actions to divest of carbon-intensive resources as also noted above. 
Moreover, re-evaluating the EDU allocations would exacerbate concerns of regulatory uncertainty (which resulted in 
significant quarterly auction instability in 2016-17) and leave the electric utility sector particularly and even further exposed 

                                                           
2 See pages 578-579 and 580-581 of the October 2011 Final State of Reasons for the Cap-and-Trade Regulations. 
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to financial risks linked to investments in resources that are made under existing policies. The electric utility sector has 
already shouldered a disproportionate programmatic burden and, even so, surpassed initial emissions reduction goals.  
 
Resource planning and procurement are long and continuous processes. Shifting regulatory direction cannot easily be 
addressed in these processes on short notice without resulting in substantial cost impacts to the utility and its ratepayers. 
California has, after all, been at the forefront of GHG reduction efforts and has accomplished significantly more than other 
states – including on the electrification front.  For example, accommodating EDUs with increased allowances to correspond 
with the increased electric load they must serve due to transportation and building electrification efforts is a strong example 
of a programmatic change that could help alleviate the sudden cost impacts felt in 2021 while incentivizing accelerated 
deployment of charging infrastructure – particularly towards benefiting disadvantaged communities. This must be 
recognized and accounted for, and thus far has not been reflected in the post-2020 allowance allocations. 
 
For example, most SCPPA members will experience a significant decline in allocated allowances between 2020 and 2030; 
however, because of proactive divestiture from coal and early adoption of renewable procurement and local energy 
efficiency programs, some utilities may have allowances available for consignment to auctions. Proceeds from the sale of 
allowances are used to advance the goals of AB 32 and directly benefit ratepayers through investments in local programs. 
However, projections show considerable increases in transportation electrification demand post-2020 associated with 
Governor Brown’s 1.5 million electric vehicle goal. This increased transportation electrification demand would prompt the 
retirement of any excess allowances for this cause and, as a result, these offsetting funds would need to be collected 
directly from customers through increased rates approved by local officials or programs abandoned. 
 
This is also why cost containment policies rightly continue to be a guiding principle of the overall program.  Indeed, AB 398 
specifically directs CARB to implement a price ceiling – with “speed bumps” – as part of this rulemaking. SCPPA 
addresses the price containment points in greater detail below. 
 
Clarification on Use of Allowance Proceeds is Needed 
SCPPA appreciates the opportunity to seek clarification from CARB to better understand Staff’s prohibition on the 
“volumetric return of auction proceeds.” Based on prior discussions with CARB Staff, a prohibition seems to have been 
intended to narrowly apply to certain auction-related circumstances. We very much look forward to working with Staff to 
seek clarification in this regard.   
 
While we understand that CARB staff has expressed concern with certain uses of allowance value, Staff has thus far not 
provided or detailed specific examples with the utilities.  We also request clarification on what it means to require use of 
allowances proceeds to support AB 32 purposes, as this could potentially be broadly interpreted. SCPPA recognizes that 
CARB has previously acknowledged that it “does not have authority to appropriate funds. The use of revenue obtained from 
consignment of allowances is the responsibility of the California Public Utilities Commission (CPUC) for investor-owned 
utilities and the governing Boards of publicly owned utilities.”3 SCPPA concurs; such decisions are fully under the authority 
of a POU’s local governing board, and are not decisions to be made by CARB. CARB should refrain from any attempt to 
extend its limited authority on this matter.  
 
SCPPA stands ready to work with CARB staff to see if there is a mutually agreeable solution to address Staff’s concerns. 
 
Electrification of our Transportation, Building, and Port Sectors Needs to be Recognized  
We welcome Staff’s continued recognition of the need and commitment to assess potential upward adjustments to EDU 
allowance allocations to reflect increased emissions from the State’s efforts to electrify the vast swaths of the California 
economy, starting with the transportation sector.4 SCPPA continues to believe that while having “accurate and verifiable” 
data is important, that must be balanced with practical implementation constraints. It is critical to consider limitations on the 

                                                           
3 See pages 65-66 of the October 2011 Final Statement of Reasons for the Cap-and-Trade Regulations.  
4 As noted on page 4 of Attachment C: 2021-2030 Allowance Allocation to Electrical Distribution Utilities, released with the Cap-and-Trade regulatory 
package on December 21, 2016. 

https://www.arb.ca.gov/regact/2010/capandtrade10/fsor.pdf
https://www.arb.ca.gov/regact/2016/capandtrade16/attachc.pdf


 
Page 5 of 6 

availability of highly detailed data and recognize that electric utilities would be expected to face real cost and administrative 
burdens in collecting, managing, and submitting reports on such data. The timeframes in which various solutions could be 
implemented must also be considered. We encourage CARB not to preclude use of estimation methodologies and look 
forward to CARB staff’s engagement with stakeholders and other agency staff (in particular, those at the California Energy 
Commission) to identify possible practical solutions in an expedited manner. 
 
COMMENTS ON OTHER PROPOSED REGULATORY CHANGES 
 
SCPPA Supports the Proposed Allowance Banking Rules 
SCPPA is supportive of Staff’s proposal to continue allowing compliance entities to bank prior or current vintage allowances 
for use in future compliance periods. The ability to roll-over allowances will become increasingly more important as the 
overall Program cap of available allowances decreases and EDU allocations, in particular, are reduced. Staff’s clarification 
that this can continue will help mitigate the risk of utility rate shocks and smooth the transition to a lower-emitting mix of 
generation resources. SCPPA very much appreciates this important clarification and welcomed its confirmation for our 
Members and their ratepayers. 
 
Proposed Strategy for Determining the Price Ceiling and Containment Points Seems Reasonable 
CARB Staff’s proposal on its strategy for determining the price ceiling and containment points seems reasonable. We 
believe the two containment points, or “speed bumps,” will provide helpful cost containment relief to protect against rapid 
escalations in customer rates. In determining the price ceiling, CARB must consider the direct impacts of potential market 
shifts on utility customers directly. If the price ceiling is not properly set, there could be large impacts to utility customer rates 
– which have more pronounced effects on low-income customers than on other customers. SCPPA looks forward to working 
with CARB in the months ahead as the details associated with these key policy points will be important. 
 
“Direct Environmental Benefits” of Offsets Should be Interpreted Broadly to Promote Environmental Outcomes  
We believe Staff’s view of the offset limit methodology is consistent with statute. However, we are concerned that the 
potential interpretation of “direct environmental benefits” that was discussed in the workshop could have a large impact on 
ongoing uses of offset proceeds that provide positive environmental outcomes.  In addition, CARB should act deliberately in 
the way it interprets this provision so as to ensure that it does not fall astray of interstate commerce laws. To cite a specific 
example, SCPPA has a refrigerator recycling program in which our Members participate. SCPPA Members can recycle their 
customers’ old refrigerators and properly dispose of toxics and air pollutants in doing so. There is a definitive direct 
environmental benefit to the State, even though the end of life destruction of the gases takes place outside of the State’s 
borders. 
 
Program Linkages Should Not Result in California Ratepayers’ Exposure to Disproportionate Market Risks 
SCPPA supports the direction provided by the CARB Board regarding continued Staff reports and updates on developments 
related to program linkages. CARB staff must continue to focus on impacts to California ratepayers as they engage with 
other jurisdictions on possible new program linkages or changes to existing links. Any issues related to these should not 
disproportionately expose Californians to market risks that could negatively impact our in-state ratepayers. 
 
Changes to Cap Adjustment Factors (CAF) Could Have Significant Impacts on Affected Entities 
For affected highly emissions intensive, highly trade exposed entities – several of which are located in SCPPA Member 
service territories – SCPPA is supportive of CARB Staff working directly with these affected entities regarding the potential 
impacts associated with adjusting the CAF.  It is critically important for each of these entities, CARB Staff, and stakeholders 
to fully understand and appreciate how this issue impacts affected businesses, their employees, and the local and 
surrounding communities.  While this change would not directly impact CAF for our EDU Members, it would affect large 
industrial customers, which substantially contribute to local economies. We strongly encourage CARB Staff to work with 
affected entities of any proposed changes to CAF before moving forward.   
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CONCLUSION            
       
SCPPA and our Members continue to seek forward progress on a variety of issues that have been raised over the past 
several months, but still remain unfinished as of this rulemaking package. We remain ready to constructively meet with 
CARB Staff and other agencies to work towards mutually agreeable solutions that best advance the State’s climate change 
goals in an affordable manner for California POU ratepayers. 
 
Respectfully submitted,  
 

      
Tanya DeRivi      Sarah Taheri 
Director of Government Affairs    Government Affairs Manager 
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Ms. Rajinder Sahota 
California Air Resources Board      October 27, 2017 
1001 I Street 
Sacramento, CA 95814 
 
Submitted electronically via: www.arb.ca.gov/cc/capandtrade/meetings/meetings.htm  
 
RE: Public Workshop on Cap-and-Trade Regulation Post-2020 and AB 398 Implementation 
held October 12, 2017 
 
Dear Ms. Sahota: 

 
Environmental Defense Fund commends ARB for engaging stakeholders early on the important 
topic of cap-and-trade design post-2020 as it relates to adapting the regulation to comply with 
AB 398 and we want to thank ARB for their informative workshops and this opportunity to 
comment. 
 
Price Ceiling 
 
Work with the Legislature to consider a “rainy day” fund that could be used at the price ceiling.  
Given that California must implement a hard price ceiling per the direction in AB 398, the ideal 
would be to have a pool of reductions available ahead of time to replenish the Allowance Price 
Containment Reserve should it become exhausted.  AB 398 provides ARB with the authority to 
purchase reductions with revenue raised for instruments sold above the price ceiling but is 
silent on any earlier expenditures.  Therefore ARB would likely have to work closely with the 
Legislature to fully implement a “rainy day fund” for reductions.  A number of questions would 
have to be addressed with the Legislature including: when should California begin to develop a 
rainy day fund?  How could revenue best be used so that developing a rainy day fund does not 
interfere with the other important expected investments from the Greenhouse Gas Reduction 
Fund especially investments in disadvantaged communities? 
 
However, there are a number of steps ARB could take in order to facilitate this discussion with 
the Legislature.  It is important that ARB clearly identify potential sources of reductions that 
could be used to back up instruments sold at the price ceiling.  This includes developing a clear 
process for how the agency will consider and approve these reductions ahead of time in order 
to send a signal to those markets.  ARB could also compile relevant information on these 
approved sources of reduction including current supply and time required for new project 

http://www.arb.ca.gov/cc/capandtrade/meetings/meetings.htm


 

development.  ARB may also be able to utilize the expertise of the new offsets task force to 
help answer these questions as well.  Armed with this information, ARB could make 
recommendations to the Legislature through regular Cap and Trade reporting or presentations 
to the relevant committees, recommending how much advanced time the state might need in 
order to secure a pipeline of reductions that would be able to protect the environmental 
integrity of the price ceiling.  This would allow the Legislature to consider important questions 
like should a percentage of the revenue from the price containment points be used to secure 
reductions in advance? 
 
Factors to consider in setting the price ceiling. 
Overall EDF believes that the goal should be to set the price ceiling at a level that provides the 
certainty required by AB 398 but ultimately at a level that California is unlikely to reach and that 
allows the carbon market to operate to set the carbon price needed to achieve the state’s 
goals.  AB 398 includes a number of important considerations on setting the price ceiling and 
we concur with ARB’s addition of how to best incentivize research, development and 
deployment of GHG reducing technologies.  We also want to emphasize the importance of 
coordinating with linked jurisdictions and those that might potentially link in the future.  ARB 
recognized this during the workshop and it was helpful to have Ontario and Quebec included in 
the proceedings.  Consideration of the needs of linked jurisdictions is worth adding to the list of 
important considerations in setting the price ceiling.  For example, it is critical that the level of 
the price ceiling works with any federal requirements imposed on linked jurisdictions by the 
Canadian government. 
 
Future Linkages 
 
Creating a pathway for a sectoral, one-way linkage with Acre, Brazil is more important than 
ever. 
EDF has submitted many comments in support of California’s consideration of a link between 
California’s program and the extensive and well established effort in Acre, Brazil to further the 
social justice movement started by Chico Mendes to reduce large-scale deforestation and forest 
degradation in order to protect indigenous peoples’ rights and support sustainable livelihoods 
for forest communities.  As previously described we believe this is an important step in the 
evolution of California’s global climate leadership. 
 
The global importance of California’s action has not diminished; but now more than ever we 
believe that California needs the high integrity instruments that Acre can offer to protect the 
environmental integrity of California’s program as the state implements a hard price ceiling.  AB 
398 requires ARB to implement a hard price ceiling and to offer instruments for compliance at a 
set price if the Allowance Price Containment Reserve is exhausted.  Importantly, AB 398 also 
requires ARB to use all revenue from the sale of instruments sold above the cap to purchase 
reductions on at least a ton-for-ton basis.  Because of the new limitations in AB 398 on offsets, 
which could chill the market for further offset development, the supply of offsets within already 
approved protocols could very likely be insufficient to meet any potential future need California 



 

has for purchasing reductions to protect the environmental integrity of the price ceiling1.  Thus, 
creating a linkage with Acre, which could provide an ample supply of high quality instruments if 
California needs them, is of paramount importance.   
 
Time is of the essence for establishing this linkage.  First, there are several international actors 
who could potentially look to Acre and other tropical forest states and countries for GHG 
reductions.  Because of California’s long relationship with Acre and extensive work in this area, 
California is best position to develop the standards for this type of international reduction 
credit in a transparent way that sets a very high bar of environmental integrity and social and 
environmental safeguards.  California must act relatively quickly to continue to lead in this area, 
however.  Similarly, California cannot simply wait until prices begin to approach the price ceiling 
in order to act.  It takes time to create the pipeline of credits and Acre needs to know whether 
they can count on California’s partnership.  Slightly more intangible but no less important, 
research is showing that the ongoing climate impacts California will continue to experience 
have a close link to the Amazon rain forest. For example, complete deforestation of the Amazon 
could cause a 50% reduction in snowpack in the Sierra Nevada2. 
 
ARB has done extensive work in this area including holding many informative workshops.  We 
urge ARB to move into the regulatory development phase for this important linkage as soon as 
possible and definitely before the end of the third cap-and-trade compliance period. 
 
 
Other 398 Considerations 
 
Cap should be adjusted to reflect expected emissions in 2020 and as a response to AB 398 
changes. 
 
The current regulation sets the 2021-2030 cap based on a straight-line reduction between 2020 
and 2030.  Emissions are expected to be below capped levels in 2020, however, and for a 
number of reasons articulated in previous comments, EDF believed that ARB should have set 
the post-2020 cap based on a step-down to expected emissions in 2021 rather than a straight-
line.  In the final regulation, ARB compromised by placing the allowances that made up the 
difference between these two methodologies in the Allowance Price Containment Reserve.   
 
EDF believes that changes made in AB 398 provide even stronger justifications for retiring or 
otherwise eliminating these allowances.  Before AB 398 these additional allowances could 
perhaps be justified as providing additional price protection given the soft price ceiling.  
However, the new hard price ceiling will provide absolute price protection.  Pre-2020 APCR 
allowances will provide a buffer before ARB needs to begin issuing new instruments above the 

                                                            
1 The authors of Balancing Risks from Climate Policy Uncertainties: The Role of Options and Reduced 
Emissions from Deforestation and Forest Degradation have recognized this potential role for REDD+ on a 
global scale. 
 
2 Simulated Changes in Northwest U.S. Climate in Response to Amazon Deforestation.   
 

http://www.sciencedirect.com/science/article/pii/S0921800916304645
http://www.sciencedirect.com/science/article/pii/S0921800916304645
http://dx.doi.org/10.1175/JCLI-D-12-00775.1


 

cap and these post-2020 APCR allowance are not needed.  AB 398 also directs ARB to consider 
oversupply and banking.  These post-2020 APCR allowances meet the definition of oversupply 
and can be easily removed from the program without impacting incentives or disrupting 
consistency and expectations of the program since advanced 2021 vintage allowances have 
never been sold.   
 
Banking 
 
We agree with the ARB summary of the benefits of banking and see banking as an important 
feature of California’s program.  In addition, banking can create incentives for earlier emissions 
reductions, creating a benefit for the atmosphere.  We believe that eliminating post-2020 APCR 
allowances would be the appropriate response to the direction in AB 398 rather than making 
any adjustments to banking rules or based on banking behavior pre-2020. 
 
Offsets 
 
EDF believes that offsets play an important role in the cap-and-trade program.  They provide 
opportunities to uncapped sectors to participate in emissions reductions, provide pathways for 
lowering compliance cost and therefore opportunities for increasing ambition, and importantly 
the cost-containment they provide can also help California avoid triggering its new hard price 
ceiling post-2020.  Therefore we urge ARB to continue considering new offset protocols as we 
approach 2020.  We also believe that ARB’s interpretation of the direction in AB 398 about half 
of offsets providing direct environmental benefits is correct.  This should be interpreted to 
mean that a compliance entity can meet up to two percent and then up to three percent (after 
2025) with any approved offsets and in order to access the full four or six percent of offsets 
they must procure offsets that provide a direct environmental benefit to California.  
 
 
Sincerely, 
 

 
 
Erica Morehouse 
Senior Attorney, Global Climate 
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TO: Rajinder Sahota, Assistant Chief Industrial Strategies Division  
Jason Gray, Branch Chief – Cap-and-Trade Program 
Mary Jane Coombs, Manager – Allowance Allocation, Leakage 
California Air Resources Board 

FR: Climate Change Policy Coalition 

Date: October 27, 2017 

RE:  Cap-and-Trade Program /Next steps for amendments  
to the Cap-and-Trade Regulation – October 12, 2017 

The Climate Change Policy Coalition [CCPC] (formerly the AB 32 Implementation Group) is a diverse 
group representing California’s large and small employers, cap-and-trade regulated entities, taxpayer 
groups, agriculture interests and building and planning experts.  We advocate for policies to reach 
AB 32 and SB 32 greenhouse gas [GHG] emission reduction mandates and the implementation of 
California’s climate change policies in a cost-effective and technologically feasible manner to protect 
jobs and the economy. 

CCPC believes the best path to achieve the state’s long-range environmental objectives is through an 

integrated and flexible policy framework that optimizes sustainable and cost‐effective greenhouse
gas (GHG) emission reductions in all programs and sectors.  We support a program that allows for 
cost-containment and market certainty opportunities that prevent market volatility. 

A well-designed cap-and-trade program is one of the tools California should use in reaching our 
aggressive greenhouse gas [GHG] emission reduction mandates.  These are CCPC’s preliminary 
[informal] comments in response to the ARB staff presentation and workshop ‘Cap-and-Trade 
Regulation Workshop – October 12, 2017.’   

A number of issue areas that fit into a construct of a well-designed program include 3rd CP 
Assistance Factor, Banking Rules, Unsold Allowances, and Overallocation. 

INDUSTRY ASSISTANCE FACTORS 

CCPC has long-advocated that industry assistance factors are a necessary component to a 
well-designed cap-and-trade program.  We support the Board and staff’s recommendations 
of 100% for all leakage classifications in the 3rd compliance period of 2018-2020. 

-- more -- 
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As stated in the ARB presentation, and known by industry since the inception of the cap-
and-trade program: 
 

‘100% assistance factor does  not  mean that entities are 
allocated all allowances they need to comply with the Program” 

 

The staff recommendation will protect many California families, businesses, and 
communities from dramatically higher energy costs while keeping California on track to 
meet the greenhouse gas emission (GHG) reductions goals.   

 
BANKING RULES 
 

CCPC advocates for the need to preserve the ability to bank allowances.  Such a provision 
provides an opportunity to set the cap-and-trade market up for long-term stability and 
investment that drives GHG reductions. While there have been questions raised around 
banking we believe current rules in the cap-and-trade regulation do a good job of ensuring 
both transparency and market oversight. 

 
OVER-ALLOCATION 
 

CCPC is evaluating the so-called “over-allocation” discussion and views this as a solution 
looking for a problem. What we’re currently seeing in the cap-and-trade market relative to 
the business as usual forecast is indicative of the fact that the program is working.  In fact, 
rather than calling this an “over-allocation” issue, in reality, this is an over-compliance issue 
where the state has actually been even more successful reducing its emissions than was 
originally anticipated. The fact that the state has gone above and beyond what was originally 
expected with regard to GHG emission reductions should be celebrated, not considered to 
be a problem In fact, the state’s Legislative Analyst’s Office found that the supply question is 
potentially being driven by, among other things, the fact that command-and-control 
programs are reducing emissions more than originally anticipated. If that’s the case, then 
perhaps ARB should look at dialing back some of the stringency of the state’s command-
and-control programs.  

 
UNSOLD ALLOWANCES 
 

Unsold allowances still represent and importance piece of the carbon market by playing a 
role in market stability.  ARB should continue to return unsold allowances to the auction. 
This will allow regulated entities in the cap-and-trade market to bid on allowances in 
subsequent auctions and will improve allowance credit supplies. 

CCPC agrees the cap-and-trade market mechanism continues to provide opportunities to reduce the 
costs of achieving GHG emission reductions under California climate change policies.  Providing 
flexible options for compliance is crucial for companies that have limited ability to make onsite 
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reductions, desire to expand their operations in California, or have a capital investment cycle that 
would not necessarily be synchronized with demands of a command-and-control type regulation.   
 

We look forward to participating in additional cap-and-trade workshops that offer more 
comprehensive details to ARB staff recommendations to the cap-and-trade regulation. Should you 
have any questions or need anything further please feel free to contact Shelly Sullivan at (916) 858-
8686. 



 

 

 

 
October 27, 2017 
 
Ms. Rajinder Sahota 
Assistant Division Chief, Industrial Strategies Division 
California Air Resources Board 
1001 I Street 
Sacramento, CA 95814 
 
 
SUBJECT: COMMENTS ON THE CAP-AND-TRADE REGULATION WORKSHOP (OCTOBER 12, 

2017) 
 
Dear Ms. Sahota: 
 
The California Chamber of Commerce (CalChamber) appreciates the opportunity to comment on the 
California Air Resources Board (CARB) Cap-and-Trade presentation released October 12, 2017. 
 
CalChamber is the largest broad-based business advocate in the state, representing the interests of over 
13,000 California businesses, both large and small.  Many of CalChamber’s larger members are directly 
covered by the cap-and-trade regulation, while other smaller members experience the indirect impacts in 
the form of increased energy costs passed down from upstream fuel and energy providers. 
 
CalChamber strives to remain a productive stakeholder throughout the AB 32/SB 32 implementation 
process as well as in the future with post-2020 climate policies, in order to advance the greenhouse gas 
(GHG) emission reduction goals in the most cost-effective manner while protecting California businesses 
and allowing for economic growth across all sectors of the economy.  We have long maintained that if 
designed properly, a market-based mechanism has the ability to garner significant GHG reductions in a 
cost-effective manner.   
 
Cap-and-trade program is a more cost-effective approach than command and control and less likely to 
discriminate unfairly against particular industrial sectors.  California’s greenhouse gas reduction laws post 
2020 will be unworkable without a well-designed market mechanism. Our comments below include 
concerns for some design flaws and recommendations to modify elements to ensure an operable, cost-
effective program.  
 
INDUSTRY ASSISTANCE FACTORS 
The risk of leakage due to costs incurred by California industry, but not their out-of-state competitors is 
high.  In the last round of amendments to the Cap-and-Trade regulation, CARB extended 100% of the 
assistance factor into the second compliance period.  As it was in the 2013-2014 timeframe, California’s 
market remains largely isolated from other markets where more cost-effective reductions 
exist.  Accordingly, an extension of 100% industry assistance is still warranted until such time that leakage 
risk is eliminated, both to maintain the environmental integrity of the program and to protect California jobs 
and the state’s economy.   
 
CalChamber agrees that industry assistance factors are a necessary component to a well-designed cap-
and-trade program.  We support the staff recommendation of 100% for all leakage classifications in the 3rd 
compliance period of 2018-2020.  Given that all post-2020 industry assistance allocations will be made at 
100% for the remainder of the program, it will be disruptive to operations to reduce assistance levels for 
one compliance period and then return to 100% assistance.   
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BANKING RULES 
The banking of allowances provides an opportunity to set the cap-and-trade market up for long-term stability 
and investment that drives GHG reductions. Current banking rules in the cap-and-trade regulation are 
working to ensure both transparency and market oversight.  
 
OVER-ALLOCATION 
Our initial review has shown that there really is no “over-allocation.” The cap-and-trade market relative to 
the business as usual forecast is indicative of the fact that the program is working.  Rather than over-
allocation, this can be viewed as over-compliance by industries as a result of command and control 
measures.  
 
OFFSETS ARE ESSENTIAL 
CalChamber maintains its position that a robust offset program is a key cost containment mechanism. A 
robust supply of offsets are required in order to reduce program costs.  Numerous economic studies have 
shown, including CARB’s own analysis, that offsets are the best market-based alternative to reduce costs 
and limit leakage.   
 
Should you have any questions, please feel free to contact me via email (amy.mmagu@calchamber.com) 
or at (916) 444-6670. 
 
Sincerely, 
 
 
 
 
 
Amy Mmagu 
Policy Advocate 
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Submitted electronically 

October 27, 2017 

 

Rajinder Sahota, Assistant Division Chief 

Industrial Strategies Division 

California Air Resources Board 

1001 I Street 

Sacramento, CA 95812 

 

Re: Northern California Power Agency Comments on October 12 Staff Workshop on 

Cap-and-Trade Program Regulation 

 

Dear Ms. Sahota: 

The Northern California Power Agency1 (NCPA) appreciates the opportunity to provide 

the California Air Resources Board (CARB) staff with these comments in response to the 

October 12, 2017 Cap-and-Trade Regulation Workshop.  During the workshop, Staff reviewed 

several proposed amendments to the cap-and-trade regulation that were either previewed in the 

Board Resolution 17-21 or mandated by Assembly Bill (AB) 398.  NCPA understands that Staff 

is in the very preliminary stages of developing the proposed amendments to the regulation and 

the manner in which program changes will be implemented.  As such, NCPA offers the 

following thoughts on potential amendments to help frame the discussion moving forward and 

for further consideration throughout this rulemaking process. 

 

I. COMMENTS ON STAFF PRESENTATION 

A. Quantification of Transportation Electrification Impacts 

There is no doubt that significant transformation of the transportation sector will be 

necessary to meet California’s environmental objectives, and that electrification of the sector will 

be a pivotal part of that transformation.  It is equally clear that this transformation will have an 

impact on the electricity sector, and as such, on electricity customers across the State.  As an 

essential element of the State’s long-term greenhouse gas (GHG) emissions reduction strategy, 

the impacts of transportation electrification on the electric sector emissions must be addressed as 

soon as possible.  Staff’s recognition of the need to “… evaluate appropriate quantification 

methodologies for additional electrical distribution utility allocation that would provide ratepayer 

                                                           
1  NCPA is a nonprofit California joint powers agency established in 1968 to construct and operate renewable and 

low-emitting generating facilities and assist in meeting the wholesale energy needs of its 16 members:  the Cities of 

Alameda, Biggs, Gridley, Healdsburg, Lodi, Lompoc, Palo Alto, Redding, Roseville, Santa Clara, Shasta Lake, and 

Ukiah, Plumas-Sierra Rural Electric Cooperative,  Port of Oakland, San Francisco Bay Area Rapid Transit (BART), 

and Truckee Donner Public Utility District—collectively serving nearly 700,000 electric consumers in Central and 

Northern California. 
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benefit for the Cap-and-Trade Program cost burden associated with transportation electrification 

load growth (in recognition of the requirements of SB 350)”2 is critically important to ensure that 

electricity ratepayers are protected from undue impacts of this transformation.  Addressing the 

net increase in electricity sector emissions associated with transportation electrification is 

essential for EDUs whose electricity customers will bear the compliance costs for such increased 

emissions.   

Not only is it important to address this issue for purposes of upcoming regulatory 

amendments, it is important that the electricity and transportation markets receive a clear signal 

regarding the manner in which electricity ratepayers will be protected from undue rate increases.  

This market signal will facilitate and accelerate the transformation by reducing the uncertainties 

currently surrounding this matter.  NCPA appreciates that this is an issue CARB will be 

addressing in the upcoming rulemaking, and urges staff to convene workshops and stakeholder 

discussions on this matter right away. 

 

B. Consignment of Allowances 

Resolution 17-21 and the staff presentation from the October 12 workshop raise the issue 

of the potential to change the rules associated with the consignment of allowances.  This issue 

was also referenced during the last rulemaking proceeding.  Despite these repeated references to 

the potential rule changes that would “require all electrical distribution utilities to consign all 

allocated allowances to auction,”3 a reasoned basis for consideration of such a change has not 

been presented.  In 2011, the Board approved the current consignment rules based on well-

reasoned rationale.  Those rules distinguished between investor owned utilities and allocations to 

publicly owned utilities and electric cooperatives when defining the manner in which allocated 

allowances would be monetized.  Regarding this distinction, CARB noted that all entities should 

have a reasonable means to comply with the cap-and-trade regulation in a manner that 

accommodates their respective business models and compliance strategies, and that imposing 

auction design features on vertically integrated POUs is an unnecessary additional step that does 

not provide any value to POU electric ratepayers, nor to California overall.4   

In explaining the different provisions, CARB also noted that the distinction was justified 

because “POUs and IOUs operate differently with respect to electricity generation. POUs 

generally own and operate generation facilities which they use to provide electricity directly to 

their end-use customers. In order to minimize the administrative costs of the program to the 

POUs, and recognizing that directly allocating the allowances to the POUs does not distort their 

economic incentive to make cost-effective emissions reductions, we determined that it would be 

prudent to allow POUs to surrender directly allocated allowances without participating in the 

auction process.”5   

The rationale supporting the different rules for consignment of allowances are still valid 

at this time and the need for the distinction remains unchanged.  No justification has been 

presented to warrant a change, nor has any information been provided that would indicate how 

any such changes would provide additional value or benefits to electricity customers of publicly 

owned utilities and electrical cooperatives.  In the absence of changed circumstances or evidence 

                                                           
2  Board Resolution 17-21; see also, 2017 FSOR, pp. 57-58. 

3  Board Resolution 17-21. 

4  2011 Cap-and-Trade Program Amendments, Final Statement of Reasons (2011 FSOR), pp. 560-561. 

5  2011 FSOR, pp. 564-565. 
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that the current rules are harming ratepayers or impeding the ability to maximize the use of 

allowance value for the benefit of electricity customers, the existing consignment provisions 

should be retained.   

 

 C. Restrictions on the Use of Allowance Value 

During the workshop, staff noted that the agency will “continue to explore how the value 

allocated to EDUs can best be utilized to encourage emissions reductions and protect 

ratepayers.”6  Similar to the proposal to possibly change the current rules regarding consignment 

of allowances, Resolution 17-21 and the staff presentation reference the potential for changed 

rules regarding the use of allowance value, but do not provide additional information about what 

kind of changes may be warranted or why.  While it is critically important that electric 

distribution utilities (EDUs) ensure that the use of allowance value is consistent with meeting the 

goals of AB 32, EDUs’ ability to use those funds in the best interests of their particular 

electricity customers is imperative and flexibility is key to ensuring the greatest benefit to 

ratepayers.7   

The importance of flexibility and returning the value of allocated allowances in a manner 

that benefits EDU customers was fully considered and recognized when the program first began.  

In 2011, staff recognized the inherent need for this flexibility.  In discussing the potential for 

technology-specific uses for the allowance value, staff noted that various technologies “may 

have a relative value for some ratepayers, but may be more costly for others as an emerging 

technology. As a result, it will be important that utilities work with the CPUC and local 

governing boards to determine what is best for their ratepayers.8  Staff went on to note that “the 

guiding principal of benefitting the ratepayer according to AB 32 goals is appropriate. The 

CPUC and local governments will continue to have oversight on how auction proceeds allocated 

to electrical distribution utilities should be used . . . This approach provides flexibility to the 

utilities to meet the needs of their respective ratepayers.”9     

For the local governing boards that have regulatory oversight of their electric utilities, 

these principles remain just as important today.  NCPA looks forward to working with staff on 

this issue, and in particular learning more about what kinds of expenditures staff is considering in 

the context of such potential changes.  Without more information from staff, it is not possible to 

provide specific direction on this issue, except to note that CARB’s essential findings in 2011 

remain relevant today: “We believe it is important that ratepayers are not unduly affected by this 

regulation. We modified the regulation to ensure that the CPUC and the POU governing boards 

have adequate flexibility in designing a mechanism to return allowance value to ratepayers.” 10 

D. Evaluating the 2021-2030 Cap   

AB 398 directs CARB to “evaluate and address concerns related to overallocation in the 

state board’s determination of the number of available allowances for years 2021 to 2030, 

inclusive, as appropriate.” 11  Unfortunately, the terminology used implies that there is already a 

                                                           
6  October 12 Workshop Presentation, p. 13. 

7  2011 FSOR, p. 1145. 

8  2011 FSOR, p. 1145, emphasis added. 

9  2011 FSOR, p. 1156, emphasis added. 

10  2011 FSOR, p. 1156, emphasis added. 

11  Health & Safety Code section 38562(c)(2)(D). 
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perception that the statewide cap is too high.  The cap is not overallocated post 2020.  As noted 

in the 2017 Cap-and-Trade Program Amendments Final Statement of Reasons (2017 FSOR), in 

setting the 2021 cap, staff balanced the needs of providing the necessary environmental benefits 

and containing Program costs,” and the “proposed framework of setting the post-2020 caps in 

line with the current 2020 cap, with no step-down to the projected emissions level, combined 

with allocating the 52.4 million “wedge” allowances balances concerns about budget over-

allocation and cost-containment in a way that is similar to the balance achieved while 

establishing the original 2013 to 2020 annual caps.”12    

As evidenced by the data used by CARB to set the allowance cap, the number of 

available allowances for 2021-2030 is not “overallocated.”  The extent to which the State has 

been successful in meeting current GHG reduction targets should not be viewed as a sign that 

such reductions are easily obtained or that the current trajectory can be maintained without 

significant cost impacts for California’s consumers and electricity ratepayers.  Instead, the 

current success should be taken as a sign that stakeholders subject to cap-and-trade program are 

moving forward ahead of what was expected.    

State energy policies designed to reduce GHG emissions have been accelerated since the 

initial cap was originally authorized.  The electricity sector has borne a significant share of those 

accelerated reduction mandates, and has made considerable investments in emissions reductions.  

At the same time EDUs were complying with increased mandates for renewable energy and 

energy efficiency – to name a few, the state was experiencing an economic downturn that was 

not anticipated, neither was the increase in some sectors of the economy or the growth of 

building and transportation electrification.  All of these factors have a bearing on the future 

expected emissions and investments already expended to achieve them.  Ensuring the appropriate 

cap for the 2021-2030 period is complex, as evidence by the broader challenges that have been 

telegraphed by the CAISO regarding the operation of the electric grid with increasing quantities 

of renewable energy and changes to the dispatch of gas generation facilities, and the multiple 

related and overlapping issues detailed in the California Energy Commission’s 2017 Draft 

Integrated Energy Policy Report.  As such, it is premature to make any assumptions that the 

2021-2030 cap is overallocated. 

 

E. Cost Containment 

As previewed in Staff’s October 12 presentation, AB 398 includes several provisions 

designed to ensure market stability and protect compliance entities from unanticipated or 

unaccepted market vagaries.  For EDUs such as NCPA’s members, protecting electricity 

customers from these unforeseen circumstances and avoiding disruptions in the safe and reliable 

provision of electricity are critical.  Cost containment tools are important to ensure that the cap-

and-trade program provides incentives for reducing GHG emissions while protecting consumers 

from extremely high (out-of-control) carbon prices.  While the market has not seen any such 

activities to date, that good fortune should not be taken for granted, as evidenced by myriad 

economic studies.   

The ability to bank unused allowances serves the dual purposes of encouraging 

compliance entities to seek out the greatest emissions reductions in the most cost-effective 

manner, even if they are in possession of allowances that could be surrendered to meet their 

compliance obligation, and to protect covered entities from the possibility of reasonably priced 

                                                           
12  2017 FSOR, pp. 521, 522. 
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allowances being unavailable in the future.  The latter eventuality also highlights the importance 

of, and need for, an adequate allowance price containment reserve and a reasonable and realistic 

price ceiling.  Likewise, access to offsets and expanded opportunities for linkage with other 

jurisdictions are going to be important elements of the program moving forward.  Cost 

containment provisions in the current regulation have worked well so far, and the various cost 

containment “refinements” called for in AB 398 should further protect consumers.  NCPA looks 

forward to continuing to work with CARB and other stakeholders on these development and 

implementation of important elements of the cap-and-trade program. 

 

F. Recognition of Potential Emissions Increases from Expansion of Zero-Net 

Energy Objectives.   

The State’s aggressive clean-energy and environmental objectives will provide untold 

benefits to California’s residents and businesses.  They will also continue to put even greater 

pressure on the electric sector as many of those objectives are met through increased 

electrification of not only the State’s roads, rails, and ports, but buildings and communities, as 

well.  These challenges create the potential for conflicting policy objectives that can work 

against attainment of the final goal of reduced statewide emissions.  This issue is one that may 

seem more relevant to the Scoping Plan discussion, does have an immediate impact on the cap-

and-trade program for purposes of ensuring that electricity customers are not bearing a 

disproportionate cost burden associated with meeting these broad policy goals.  NCPA urges 

staff to include within the scope of the upcoming rulemaking consideration of the impacts that 

increased electrification of the building sector and industry will have on the electricity sector 

GHG emissions, and address any impacts on the State’s electricity ratepayers in the upcoming 

regulatory amendments. 

 

II. CONCLUSION 

Properly addressing the program changes contemplated by AB 398 and Board Resolution 

17-21, as well as broader policy objectives that encourage expanded statewide electrification, 

will be critically important to ensuring that the cap-and-trade program continues to operate in the 

manner that ensures statewide GHG reductions in a cost-effective and technically feasible 

manner.  NCPA appreciates the opportunity to provide these comments on the first workshop 

and looks forward to working with other stakeholders and CARB staff during this process.  

Please do not hesitate to contact the undersigned or Scott Tomashefsky at 916-781-4291 or 

scott.tomashefsky@ncpa.com if you have any questions regarding these comments.  

 

 

Sincerely, 

 
LAW OFFICES OF SUSIE BERLIN 

Attorneys for the Northern California Power Agency 
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 Michael Shaw 
 Vice President, Government Relations 
 
October 27, 2017 
 
Rajinder Sahota – Assistant Division Chief, Industrial Strategies Division 
Jason Gray – Branch Chief, Cap-and-Trade Program 
Mary Jane Coombs – Manager, Allowance Allocation, Leakage  
California Air Resources Board 
1001 I Street 
Sacramento, California 95814 
 
RE: California Manufacturers & Technology Association (CMTA) Comments on the Cap-and-

Trade Program Regulation – Next Steps for the Post-2020 Cap-and-Trade Regulation 
(ctoct122017wkshp-ws) 

 
Dear ARB Cap-and-Trade Program Staff, 
 
The California Manufacturers & Technology Association (CMTA) respectfully submits the following 
informal comments in response to the staff presentation at the October 12, 2017 workshop on the 
California Cap on Greenhouse Gas Emission and Market-based Compliance Mechanisms Regulation 
(Cap-and-Trade). 
 
CMTA works to improve and enhance a strong business climate for California's 30,000 manufacturing, 
processing and technology based companies. Since 1918, CMTA has worked with state government to 
develop balanced laws, effective regulations and sound public policies to stimulate economic growth and 
create new jobs while safeguarding the state's environmental resources. CMTA represents 400 
businesses from the entire manufacturing community that generates more than $230 billion every year 
and employs more than 1.2 million Californians. 
 
CMTA believes that a well-designed cap-and-trade program is the most cost-effective method for 
achieving GHG emissions reductions while limiting the impact to California’s economy. Enabling 
companies to choose the most economical method for reducing emissions will limit the negative effects 
of imposing the compliance costs on California manufacturers when no other competitive market also 
imposes such costs on their manufacturers. Therefore, CMTA supported the extension of the Cap-and-
Trade program and looks forward to working with ARB staff on implementation of changes for the 2018-
2020 compliance period (CP3) and beyond. 
 
Industry Assistance Factors 
Of primary importance to CMTA members are proposed changes to the industry assistance factors (AFs) 
that are designed and intended to protect against emissions leakage to other jurisdictions. Reducing AFs 
for industry translates into higher compliance costs that can mean lower levels of manufacturing 
investment in California, higher prices for consumers and greater GHG emissions globally. 
 
Additionally, as noted by ARB staff in the presentation, a “100% assistance factor does not mean that 
entities are allocated all allowances they need to comply with the Program,” and “By 2030, most 
industrial sectors will receive <50% of the allowances needed to cover compliance obligations.” 
California manufacturers will be required to continue to reduce GHG emissions over time under the 
current regulation as well as staff proposed changes.  
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Continuing AFs at 100 percent is also consistent with the Legislature’s intent in extending the Cap-and-
Trade program as stated in AB 398 (Ch. 135, 2017), “(G) Set industry assistance factors for allowance 
allocation commencing in 2021 at the levels applicable in the compliance period of 2015 to 2017, 
inclusive.” CMTA supports the staff recommendation to maintain AFs at 100 percent for all industries in 
CP3 (2018-2020). 
 
As CP3 will begin prior to the adoption of the Cap-and-Trade Program amendments, it will be critical that 
a clear communication be sent to entities and other market participants in order to minimize potential 
confusion. 
 
Price Ceiling 
AB 398 directed ARB to establish a price ceiling as a mechanism to limit the impacts to consumers of 
out-of-control carbon allowance prices. CMTA supports ARB’s effort to implement this provision as 
directed in statute to consider, amongst other factors, the potential for environmental and economic 
leakage. Price containment plays a direct role in protecting consumer and manufacturers from higher 
prices that result from carbon reduction costs.  
 
Additionally, the price containment points required under AB 398 are critical in maintaining a stable 
market that does not run prices up to high levels without some opportunity to consider the causes, 
ramifications and potential solutions. Establishing these points at levels low enough and distributed 
enough to have an impact without bunching up is an important consideration for staff going forward.  
 
Banking Rules 
CMTA supports efforts to limit speculation in the allowance market. However, the current rules appear to 
adequately protect against speculation. Any proposed changes to banking rules must consider the 
impact to the market, particularly as it relates to compliance entities that have an obligation under the 
Cap-and-Trade program. 
 
Offsets 
Offset credits provide an important compliance tool for manufacturers under the Cap-and-Trade program. 
The new limitation imposed on this tool should be interpreted based on a plain reading of the statute that 
would indicate up to two percent can come from projects that do not provide direct environmental 
benefits in-state. Incentivizing the development of offset credits in other jurisdictions is a way California 
can support global GHG emissions reductions. 
 
Independent Market Advisory Committee 
CMTA agrees with the ARB staff proposal to maintain the independence of this committee by prohibiting 
participation of those involved in the program design process.  
 
If you have further questions, please contact me at mshaw@cmta.net or (916) 498-3328. 
 
 
Sincerely, 
 
 
  
 
Michael Shaw 
Vice President, Government Relations 

mailto:mshaw@cmta.net


      October 27, 2017 
 
Greg Mayeur  
Manager, Offsets Program Implementation 
California Air Resources Board 
1001 I St 
PO Box 2815 
Sacramento, California 95812 
Via online submission  
 
RE:  Comments by Foam Manufacturers and Consumers on Next Steps for the Post-2020 

Cap-and-Trade Regulation  
	
Dear Mr. Mayeur, 
 

We submit these comments in the context of the California Air Resources Board’s (ARB) 
October 12, 2017 meeting to begin a process to consider regulatory changes to the ARB Cap-and-
Trade Program implementing Assembly Bill 398 and Board Resolution 17-21. We appreciate the 
opportunity to provide input into ARB’s process and would like to comment on one particular 
issue: to express our strong support for the development of a new offset protocol that has the 
potential to significantly reduce emissions of hydrofluorocarbons (HFCs), potent greenhouse 
gases, in foam blowing applications.  

 
Our companies manufacture or use foam products in applications that are eligible to 

generate offset credits under the American Carbon Registry (ACR) methodology titled, “Emission 
Reduction Measurement and Monitoring Methodology for the Transition to Advanced 
Formulation Blowing Agents in Foam Manufacturing and Use.” We make or sell products 
containing spray foam, appliance foam, extruded polystyrene (XPS), and panel foam. HFC-134a 
or HFC-245fa are the foam blowing agents currently most widely used in applications that are 
eligible for credits under the methodology. 
 

Each of the undersigned companies has either made the transition to the low-global-
warming-potential (GWP) foam-blowing agent Solstice® Liquid Blowing Agent (HFO-
1233zd(E)) (LBA), or is considering making the switch owing in no small part to the availability 
of offset credits from ACR. If ARB were to adopt a new protocol to credit the substitution of 
HFCs with low-GWP blowing agents, our companies would have a significant additional incentive 
to invest in low-GWP blowing agents.  
 

The opportunity to generate credits for the substitution of HFCs with low-GWP blowing 
agents under a new offset protocol is particularly important given the uncertain future of the HFC 
phaseout requirements imposed by the EPA rule under its Significant New Alternatives Policy 
(SNAP) program, which remains under challenge in federal court.1  With the fate of the federal 
mandates uncertain, additional incentive is needed to maintain the transition away from HFC-

																																																								
1 Mexichem Fluor, Inc. v. EPA, 866 F.3d 451 (D.C. Cir. 2017). The court is considering a petition for reconsideration 
en banc (before the full court) and the case could be appealed further if the petition is denied. 
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based blowing agents, particularly where the alternatives, while offering equal or better 
performance, are more costly.  
 

Some of our companies currently have projects undergoing validation and verification, 
which are expected to result in the issuance of more than 150,000 credits from ACR from project 
activity during 2013-2015. We expect over a million credits total for projects our companies 
tentatively plan to submit for activity during the 2015-2019 period.  

 
A new ARB offset protocol should recognize the investments made by early adopters, back 

to 2013, by allowing ACR credits generated under the existing methodology to be eligible for 
conversion into ARB compliance offset credits. As with other new offset protocols that have 
recognized early actors, doing so in this instance will reward companies that make investments in 
environmentally responsible actions and encourage others to do the same.  
 

We urge California to consider adopting a new compliance offset protocol similar to the 
ACR low-GWP foam methodology, with recognition of existing ACR credits under the 
methodology starting in 2013. Such a protocol would accelerate the transition to low-GWP foam 
blowing agents now slowed by the uncertain future of the requirements under EPA’s SNAP 
program. An ARB low-GWP foam offset protocol would offer significant incentive for foam 
manufacturers and users to invest in a near-term transition out of HFCs to low-GWP alternatives 
and could yield up to approximately 24 million tonnes of CO2e emissions reductions in North 
America, including 1.1 million tonnes of CO2e reductions in California and could reduce the risk 
of companies switching back to high-GWP blowing agents or hydrocarbon alternatives.  
 

Sincerely, 
 
 
 

 

       
 
	
	
	

	
Sam	DiLoreto	
President	

	
 

 
    Doug Kramer 
    President & CEO 
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Ron	Voglewede	
Global	Sustainability	Director	
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October 27, 2017 

 

Rajinder Sahota 

Chief, Climate Change Program Evaluation Branch 

California Air Resources Board 

1001 I Street – P.O. Box 2815 

Sacramento, CA   95812 

 

 

Re: SoCalGas and SDG&E Comments on the October 2017 Cap-and-Trade 

Regulation Workshop  

 

 

Dear Ms. Sahota: 

 

On behalf of the Southern California Gas Company (SoCalGas) and San Diego Gas & Electric 

Company (SDG&E), we respectfully submit the following comments in response to the topics 

discussed at the California Air Resources Board’s (ARB) October 12, 2017 Cap-and-Trade 

Regulation Workshop (Workshop).  Our comments are generally concerned with providing the 

tools and flexibility to ensure SoCalGas and SDG&E gas utility customers are gradually 

introduced to the rate impacts of the cap-and-trade program, and that customers of both utilities 

are protected to the extent possible against volatility in the carbon markets.  We offer our 

thoughts on the following issues:  1) post-2020 allowance allocation to natural gas and electric 

distribution utilities, 2) price ceiling, 3) price containment points, 4) allowance supply, 5) 

allowance banking, and 6) offset limitations.   

 

 

1. POST-2020 ALLOWANCE ALLOCATION TO NATURAL GAS UTILITIES 

Board Resolution 17-21 directed ARB Staff to work with natural gas utilities to “evaluate 

and propose, as necessary, post-2020 program amendments to ensure adequate rate payer 

protection….”  SoCalGas and SDG&E welcome this opportunity to continue the dialogue 

with Staff on this important topic.  In alignment with the BR 17-21 directive, we urge 

ARB to continue the existing allowance allocation to natural gas utilities to protect the 

most vulnerable utility customers from economic hardship and to gradually introduce 

cap-and-trade costs as the State strives to meet its ambitious greenhouse gas reduction 

goals.  If, as expected, electrification increases electric sector emissions, ARB should also 

work with stakeholders to adequately increase electric allowance allocation.    

Tim Carmichael 
Agency Relations Manager 

 
925 L St, Suite 650 

Sacramento, CA  95814-3773 

 

Tel: 916.492.4248 

 

Email: TCarmichael@semprautilities.com 
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2. PRICE CEILING 

SoCalGas and SDG&E supported the concept of a price ceiling as part of AB 398.  While 

we see a price ceiling as a valuable tool to limit excessive carbon prices and ensure 

environmental integrity of the program, we also caution against setting the price ceiling 

too high.  Some independent experts have found that in cap-and-trade markets with a 

finite compliance period and with hard floor and ceiling prices, the equilibrium price will 

most likely be at the floor or ceiling. 1  This phenomenon should be carefully considered 

when evaluating potential ceiling prices.   

In addition, the Market Simulation Group (MSG) Report on Supply/Demand and 

Potential Manipulation found that the incentive for market manipulation may be greater 

with higher allowance prices. 2  Therefore, a ceiling price at the lower end of the 

spectrum may serve the purpose of protecting utility customers from market manipulation 

and sudden and severe rate impacts.  We urge Staff to investigate these issues in detail, 

and we look forward to further dialogue from all stakeholders on the topic.  

 

3. PRICE CONTAINMENT POINTS 

SoCalGas and SDG&E support setting two price containment points (PCPs) below the 

price ceiling.  If established properly, the PCPs could provide an important break on 

runaway prices and reduce the chances of hitting the price ceiling, while protecting 

California consumers. 

SoCalGas and SDG&E believe the PCPs would be most effective if spaced evenly 

between the floor and ceiling prices.  In addition, we believe it is critical for the PCPs to 

be sufficiently supplied with allowance volume.  In the Workshop, Staff requested 

feedback on where APCR allowances and unsold allowances should be placed.  One 

possible way to help achieve adequate volumes in the PCPs is to transfer APCR 

allowances and unsold allowances into the PCP reserves.   

  

4. ALLOWANCE SUPPLY 

During the first two compliance periods, some auctions did not clear fully and anticipated 

cap-and-trade revenues were lower than expected.  This caused some to warn of 

                                                 

1 "Expecting the Unexpected: Emissions Uncertainty and Environmental Market Design", Severin Borenstein, 

James Bushnell, Frank A. Wolak, and Matthew Zaragoza-Watkins, Energy Institute at Haas Working Paper 

274, August 2016. 

2 “Report of the Market Simulation Group on Competitive Supply/Demand Balance in the California Allowance 

Market and the Potential for Market Manipulation.” Market Simulation Group. June 2014.  
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“overallocation” and urge action to correct this supposed problem by permanently 

removing emission allowances from the system.  It is now generally accepted that 

allowance demand will outstrip supply sometime before 2030, including the usage of 

previously banked allowances.   

SoCalGas, SDG&E, and many other independent observers, view the past uncleared 

auctions as a reaction to the uncertainty of the future of California’s cap-and-trade 

program, due to both legal challenge and questions regarding the State’s authority to 

continue the program past 2020.  Since both of those issues have been resolved, the 

market has reflected this new information.  

Furthermore, it is not prudent to assume that pre-2020 availability of allowances will be 

characteristic of what we can expect in a post-2020 world.  SDG&E and SoCalGas urge 

caution against prematurely tightening the market before it is absolutely necessary, in 

order to avoid unintended consequences, especially in the face of evidence counter to the 

oversupply narrative.  Protecting utility customers from rate shocks is one of our top 

priorities.  

 

5. ALLOWANCE BANKING  

SoCalGas and SDG&E support existing rules that allow prior and current vintage 

allowances to be banked for future compliance needs.  Banking of allowances performs a 

critical function in the Cap-and-Trade program.  Allowing compliance entities to bank 

both encourages early emissions reductions and minimizes price volatility.  The ARB has 

established careful holding limits that help to mitigate market participants from using 

banking to artificially create allowance scarcity, which could lead to price spikes.   

Banking is also used in the programs of our linked partners, Quebec and Ontario.  

Consistent market rules across linked jurisdictions is critical to ensuring equitable access 

to all participants and reducing chances of market arbitrage.  SDG&E and SoCalGas 

encourage Staff to review carefully whether there is in fact any issues with speculation, 

windfall profits and price volatility and if there is such a risk, to consider the most 

effective ways to address the issues without reducing flexibility for compliance entities.   

 

6. OFFSET LIMITATIONS 

SoCalGas and SDG&E support a robust offsets market, and while AB 398 reduced the 

overall usage limits of offset credits for compliance entities from the current level of 8% 

to 4% between 2021 and 2025 and 6% between 2026 and 2030, we urge ARB to take a 

less restrictive view of the geographic source of offsets.  We support the use of offsets as 

a means of providing real, additional, quantifiable and verifiable emission reductions 

cost-effectively for our customers.   
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While we respectfully recognize the concern for more local action, we oppose a more 

restrictive interpretation of the 50% in-state requirement.  As suggested by ARB staff, we 

would support implementation of the requirement as two distinct buckets, in-state and 

out-of-state, that can be filled independently of each other and not requiring that each 

out-of-state offset be matched with an in-state offset.  

In addition, we urge ARB to avoid adopting a narrow view when defining “direct 

environmental benefits” for application to California offset credit requirements.  A more 

restrictive interpretation based on simple geographic location of the offset project would 

disqualify many potentially beneficial and important projects.  As an example, large 

amounts of high-GWP refrigerants are collected in California and transported out-of-state 

to be destroyed, however because no destruction facilities are currently located in 

California, a more restrictive definition may disqualify these projects even though the 

emissions avoided would have been within California.  In another example, forestry 

projects located in Oregon that impact the Klamath River Basin watershed may still 

generate in-state environmental benefits through their impact to the California watershed.    

 

 

SoCalGas and SDG&E appreciate this opportunity to comment on the areas discussed at the 

Workshop, and we look forward to additional dialogue to ensure utility customers are not only 

gradually introduced to the rate impacts on the gas side of the cap-and-trade program, but are 

protected to the extent possible against volatility in the carbon markets.  Please contact me if you 

have any questions or concerns about these comments. 

 

Sincerely, 

 

Tim Carmichael 

 

Tim Carmichael 

Agency Relations Manager 

State Government Affairs 

SoCalGas and SDG&E 



 

October   27,   2017 

 

California   Air   Resources   Board   Staff 

Cap   and   Trade   Program 

Via    http://www.arb.ca.gov/cc/capandtrade/meetings/meetings.htm 

CC:   Mary   Nichols,   Chair,   California   Air   Resources   Board 

 

NextGen   California’s   Comments   on   the   October   12,   2017   Workshop   on   Next   Steps   for   the 

Post2020   Cap   and   Trade   Regulation 

 

Thank   you   for   the   opportunity   to   provide   informal   comment   on   the   October   12th   presentation   and   discussion   of 

next   steps   for   the   post2020   cap   and   trade   regulations.   We   appreciate   your   ongoing   efforts   to   ensure   that 

California’s   cap   and   trade   program   provides   a   model   for   the   world   to   help   achieve   significant   costeffective 

greenhouse   gas   emissions   reductions   and   drive   needed   investment   in   greenhouse   gas   abatement   programs 

throughout   the   state,   and   particularly   in   disadvantaged   communities. 

 

As   the   California   Air   Resources   Board   (CARB)   considers   how   best   to   implement   AB   398   and   achieve   the 

greenhouse   gas   reduction   targets   required   under   SB   32   and   AB   197,   cap   and   trade   program   design   considerations 

will   be   more   important   than   ever.   According   to   the   updates   to   the   scoping   plan   that   CARB   shared   on   the   morning 

of   October   12,   2017,   CARB   is   contemplating   a   scoping   plan   under   which   the   existing   emissionsreducing   policies 

that   will   contribute   to   meeting   our   2030   carbon   reduction   targets   will   only   drive   57%   of   projected   cumulative 

emissions   reductions   with   cap   and   trade   driving   the   remaining   43%   via   the   price   signal   it   creates.   As   recently   as 

March   of   this   year,   CARB   expected   these   policies   to   provide   72%   of   reductions,   and   cap   and   trade   to   provide 

28%.    (See   Figure   1).  1

 

This   shift   means   that   the   cap   and   trade   program   must   drive   53%   more   reductions   than   CARB   had   previously 

expected   unless   additional   technological   breakthroughs,   more   aggressive   complementary   policies   adopted   via 

regulation   or   legislation,   or   other   exogenous   factors   lead   to   significantly   more   reductions   than   are   currently 

anticipated.   In   previous   years,   scoping   plans   anticipated   that   the   carbon   market   would   drive   far   fewer   reductions 

both   in   absolute   terms   and   as   a   proportion   of   all   emissions   reductions. 

1   Compare   PATHWAYS   Outputs,   GHG   Emissions   by   Measure,   Scoping   Plan   Scenario, 

https://www.arb.ca.gov/cc/scopingplan/pathways_ghgs_by_measure_final_17jan2017.xlsx,   to   Slide   16, 

https://www.arb.ca.gov/cc/scopingplan/meetings/101217/spoctoberworkshopslides.pdf. 

 

http://www.arb.ca.gov/cc/capandtrade/meetings/meetings.htm


 

 

Figure   1:   Comparison   of   Cumulative   Projected   Emissions   Reductions,   March   2017   PATHWAYS   Outputs 

vs.   October   12   Scoping   Plan   Update   Presentation 

 

 

These   shifts   come   at   a   time   when   additional   reductions   from   the   electric   sector,   which   has   led   emissions 

reductions   to   date,   will   begin   to   take   on   a   diminishing   role   in   California’s   overall   greenhouse   gas   abatement 

efforts.   Electricity   sector   emissions   currently   represent   only   about   one   fifth   of   statewide   emissions.   Even   if   this 

sector   were   to   achieve   carbon   neutrality   in   2030   (a   significantly   faster   rate   of   decarbonization   than   is 

contemplated   even   by   SB   100,   which,   if   passed,   would   establish   a   60%   Renewable   Energy   target   for   2030),   it 

would   only   achieve   about   half   of   the   required   reductions.   Other   economic   sectors,   which   have   historically   had 

more   difficulty   reducing   emissions,   must   significantly   accelerate   their   rate   of   decarbonization,   and   these 

reductions   must   be   driven   in   substantial   part   by   the   carbon   pricing   mechanism   in   the   cap   and   trade   program.  
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At   the   same   time,   AB   398   limits   some   tools   available   to   the   state   to   help   drive   reductions   in   some   of   the   sectors 

where   it   has   been   most   difficult   to   make   progress,   by   eliminating   CARB’s   authority   to   directly   regulate   CO2   from 

refineries   and   by   removing   authority   of   Air   Districts   to   adopt   more   stringent   local   and   sourcespecific   CO2 

standards   than   CARB.   AB   398   also   requires   CARB   to   maintain   high   Industry   Assistance   Factors   for   refineries 

and   other   heavy   industrial   emitters,   which   reduces   the   incentive   cap   and   trade   can   provide   for   these   sources   to 

invest   in   technologies   that   will   help   them   to   reduce   carbon   emissions.   These   statutory   changes   place   even   more 

pressure   on   the   cap   and   trade   program   to   drive   large   emissions   reductions   from   a   shrinking   pool   of   emissions, 

even   as   some   sources   are   provided   with   counterincentives   that   may   tend   towards   slowing   those   same   reductions. 

 

It   is   therefore   essential   that   CARB   assess   how   updates   to   the   cap   and   trade   program   are   likely   to   affect 

economywide   and   sectorspecific   emissions   prior   to   adopting   new   regulations.   The   following   comments   offer 

constructive   suggestions   for   how   CARB   can   help   to   ensure   that   the   cap   and   trade   program   is   as   effective   as 

possible   as   it   takes   on   this   difficult,   but   achievable   task. 

 

1. CARB   should   adopt   market   rules   that   will   help   to   ensure   that   the   ambitious   level   of   emissions 

reductions   reflected   in   the   scoping   plan   are   actually   achieved   and   that   the   State   achieves   both 

cumulative   and   annual   emissions   reductions   in   a   manner   that   complies   with   SB   32   and   AB   197 

 

SB   32   requires   that   CARB   “ensure   that   statewide   greenhouse   gas   emissions   are   reduced   to   at   least   40   percent 

below   the   statewide   greenhouse   gas   emissions   limit   no   later   than   December   31,   2030.”    It   is   notable   that   this 2

target   sets   a   date   certain   by   which   the   40%   emissions   reduction   must   be   achieved,   rather   than   establishing   a 

cumulative   emissions   limit.   This   datespecific   target   is   consistent   with   the   broader   goal   of   California’s   climate 

policy:   to   move   our   state   towards   a   clean   economy   that   will   be   sustainable   for   many   future   generations. 

Achieving   this   goal   requires   substantially   decarbonizing   by   midcentury   and   achieving   at   least   the   80% 

reduction   by   2050   specified   in   Executive   Order   B3015.   The   2030   target   marks   progress   along   the   way   but 

simply   meeting   this   target   –   or   some   proxy   for   it   as   expressed   in   a   cumulative   emissions   inventory   –   does   not 

constitute   success;   the   State’s   emissions   must   be   on   a   trajectory   that   maximizes   the   chance   of   achieving   broad 

midcentury   decarbonization.   The   current   cap   and   trade   market   structure   could   allow   real   emissions   to   greatly 

exceed   the   SB   32   target   even   while   the   program   is   nominally   meeting   all   of   its   own   goals,   through   the   use   of 

allowances   banked   or   held   in   reserve   –   of   which   there   is   a   massive   supply   at   present    –   and   offsets.   Such   an 3

2   California   Health   and   Safety   Code   §   38566. 
3    Legislative   Analyst’s   Office,   letter   to   Hon.   Cristina   Garcia,   June   26,   2017.   Attached. 
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outcome   would   dramatically   increase   the   required   rate   of   post2030   emissions   cuts,   making   attainment   of 

critical   midcentury   goals   much   more   difficult.   To   avoid   this   dangerous   outcome,   actual   emissions   in   2030 

must   be   at   or   below   SB   32   targets.  

 

Merely   identifying   the   remaining   required   reductions   after   existing   complementary   measures   are   fully   achieved 

as   work   for   cap   and   trade   to   do   through   “the   magic   of   the   marketplace”   does   not   provide   Californians   with   an 

adequate   basis   for   assessing   the   efficacy   of   proposed   market   changes   to   achieve   the   substantial   remaining 

reductions.   Nor   is   this   approach   consistent   with   the   spirit   of      AB   197,   which   requires   that   CARB’s   actions   to 

reduce   greenhouse   gas   emissions   “be   done   in   a   manner   that   is   transparent   and   accountable   to   the   public   and   the 

Legislature”   and   CARB   prioritize   approaches   “that   result   in   direct   emission   reductions   at   large   stationary 

sources   of   greenhouse   gas   emissions   sources   and   direct   emission   reductions   from   mobile   sources.”  4

 

When   considering   how   best   to   implement   cap   and   trade   for   20202030,   CARB   should   therefore   analyze   and 

publish   one   or   more   scenarios   showing   actual   emissions   by   sector   that   comply   with   the   SB32   target   that   could 

plausibly   result   from   the   combination   of   cap   and   trade   and   existing   complementary   measures.   If   CARB 

determines   that   additional   complementary   measure   will   be   needed   in   order   to   ensure   that   cap   and   trade 

allowance   prices   remain   within   tolerable   ranges,   it   should   adopt   those   policies   if   it   has   authority   to   do   so   and 

identify   needed   policy   changes   that   the   legislature   should   consider.   

 

A. Clarify   the   Role   of   Offsets   in   how   Cap   and   Trade   Will   Ensure   Compliance   with   SB   32 

 

In   providing   the   assessment   of   how,   specifically,   cap   and   trade   will   help   to   ensure   compliance   with   SB   32   and 

AB   197,   CARB   should   clarify   its   methodology   for   how   it   accounts   for   the   effects   of   carbon   offsets   as   an 

available   compliance   tool   in   the   cap   and   trade   system.  

 

In   2030   sources   covered   by   the   cap   may   use   offsets   to   satisfy   6%   of   their   compliance   obligation,   at   least   half   of 

which   must   provide   benefits   in   California.   Assuming   that   sources   use   the   maximum   number   of   offsets   they   are 

allowed   to   use,   that   means   that   their   actual   covered   emissions   are   likely   to   be   6.4%,   or   12.8   million   tons   above 

the   nominal   2030   cap   of   200.5   million   tonnes.   Even   assuming   that   the   offsets   which   provide   benefits   in 

4   AB   197   (2016)   Findings   and   Declarations   and   California   Health   and   Safety   Code   §   38562.5(a).   I.e.,   if   6%   of   aggregate 

emissions   are   offset,   to   reach   a   nominal   cap   of   200.5   million   tonnes,   actual   emissions   will   be   200.5/.94   =   213.3   million   tons,   12.8 

million   tons   above   the   nominal   cap. 
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California   result   in   emission   reductions   from   uncapped   sources   in   California   and   are   reflected      in   the   inventory, 

the   use   of      outofstate   offsets   will   still   result   in   additional   emissions   of   up   to   6.4   million   tons   within   the   capped 

sources   in   California,   which   will   need   to   be   compensated   by   making   corresponding   reductions   from   uncapped 

sources   to   comply   with   SB   32.   CARB   should   clarify   whether   and   how   it   intends   to   achieve   any   compensating 

reductions   in   uncapped   sources   within   California’s   inventory.   5

 

The   2015   inventory   shows   total   emissions   of   440.4   million   tons,   while   the   cap   &   trade   allowance   budget   for 

2015   was   394.5   million   tons,   and   total   covered   emissions   in   2015   reported   to   CARB   amounted   to   340.3   million 

tons.    This   implies   that   uncapped   sources   in   the   inventory   were   responsible   for   100.1   million   tons   in   2015.   To 6

compensate   just   for   the   outofstate   offsets   allowed   to   be   used   in   2030   CARB   would   have   to   achieve   additional 

reductions   from   uncapped   sources   equal   to   6%   of   the   emissions   from   these   sources   in   2015,   over   and   above   the 

measures   currently   included   in   the   scoping   plan.   ARB   should   clarify   how   this   is   likely   to   occur,   and   whether 

adjustments   to   the   cap   and   trade   system   will   drive   these   additional   reductions. 

 

B. Price   Containment   Mechanisms   Must   Not   Hamper   Cap   and   Trade’s   Effectiveness  

 

As   the   cap   and   trade   market   takes   on   a   leading   role   in   driving   over   40%   of   emissions   reductions   –   more   than 

any   other   single   policy   in   ARB’s   scoping   plan   –   it   is   essential   that   ARB   design   market   rule   in   a   manner   that 

allows   the   market   to   function   as   a   strong   incentive   to   innovate   and   discover   novel   means   of   emissions 

reductions.   This   core   function   of   the   carbon   allowance   market   cannot   occur   if   price   containment   mechanisms 

hamper   the   market’s   price   discovery   function   by   setting   an   artificially   low   ceiling   price   or   setting   “speed 

bumps”   or   other   price   points   that   trigger   release   of   reserve   allowances   too   readily   and   too   early   in   the   program.  

 

Price   discovery   is   the   inherent   feature   of   a   cap   and   trade   system   that   allows   it   to   drive   cost   effective   emissions 

reductions   in   a   dynamic   technological   and   economic   environment.   If   artificial   breaks   exist   within   the   market 

that   prevent   allowances   from   reaching   the   price   at   which   a   marginal   abatement   technology   becomes 

commercially   viable,   that   technology   will   not   become   available.   Conversely,   if   the   technology   does   become 

available,   it   is   likely   to   decline   in   price   as   competition,   innovation,   scale,   and   learning   curves   operate   within 

5   For   the   purposes   of   this   analysis   we   are   assuming   that   all   offsets   which   provide   benefits   within   California   result   in   additional 
emission   reductions   from   uncapped   sources   within   California   and   thus   have   no   net   impact   on   the   emissions   inventory.   This   is   a 
best   case   scenario   and   CARB   will   need   to   monitor   actual   emissions   and   make   adjustments   as   needed   to   ensure   compliance 
with   SB   32. 
6    https://www.arb.ca.gov/cc/inventory/data/data.htm ;    https://www.arb.ca.gov/regact/2016/capandtrade16/ctfinro.pdf    at   p.   114; 
https://www.arb.ca.gov/cc/reporting/ghgrep/reporteddata/2015ghgemissions20161104.xlsx    sum   of   column   R 
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that   market   segment.   By   allowing   prices   to   naturally   find   the   level   of   the   needed   abatement   technology,   long 

term   carbon   reductions   become   more   cost   effective.   This   means   that   providing   too   many   price   containment 

measures   in   the   cap   and   trade   system   may   have   the   perverse   outcome   of   both   delaying   needed   emissions 

reductions   and   of   increasing   longer   term   compliance   costs   by   stymieing   innovation   and   deployment   of 

technological   advancements.  

 

ARB   should   carefully   consider   this   dynamic   when   selecting   a   methodology   for   establishing   price   containment 

mechanisms,   including   the   price   ceiling   and   price   containment   points   (“speed   bumps”)   at   which   additional 

reserve   allowances   will   be   released.   While   preventing   price   spikes   and   preventing   volatility   are   desirable 

considerations,   there   is   significant   risk   in   going   too   far   to   preemptively   counteract   these   risks.   A   healthy   market 

must   be   allowed   to   fluctuate   within   a   reasonable   range,   must   accommodate   some   tolerance   for   risk,   and   must, 

above   all,   be   allowed   to   enable   price   discovery   in   the   carbon   abatement   marketplace. 

 

AB   398   provides   no   guidance   to   ARB   regarding   the   appropriate   price   points   for   the   required   speed   bumps.      For 

this   reason,   ARB   must   look   to   the   broader   purpose   of   the   cap   and   trade   program:   to   provide   a   market   based 

mechanism   that   allows   for   cost   effective   emissions   reductions.   In   order   to   achieve   this   goal,   the   market   must   be 

allowed   to   function   in   a   manner   that   enables   price   discovery   for   carbon   abatement.   For   this   reason,   ARB 

should   set   the   “speed   bumps”   at   market   prices   that   are   relatively   close   to   the   price   ceiling.   If   the   market   is 

flooded   with   allowances   whenever   prices   begin   to   climb   even   a   small   amount   above   the   reserve   price,   the   price 

discovery   function   of   the   allowance   market   will   be   significantly   frustrated.   Price   containment   mechanisms 

should   not   be   treated   as   a   means   of   keeping   prices   artificially   low.   Rather,   they   should   be   treated   as   safety 

valves   that   will   hopefully   never   be   called   upon   –   failsafes   to   ensure   that   we   do   not   breach   the   price   ceiling.   In 

order   to   allow   the   market   to   cool   off   in   this   situation,   without   undermining   the   price   discovery   function   of   the 

market,   ARB   should   set   both   speed   bumps   well   above   the   median   available   market   price.   It   would   be 

unreasonable   to   set   the   speed   bumps   below   the   median   price;   a   market   that   has   not   even   reached   a   median 

within   an   acceptable   range   of   prices   cannot   be   said   to   be   “overheating”   in   any   way.   CARB   should   evaluate 

levels   such   as   75%,   85%   and   95%   of   the   price   ceiling   as   potential   speed   bump   points. 

 

In   selecting   a   price   ceiling   calculation   methodology,   AB   398   provides   somewhat   more   guidance.   The   statute 

directs   CARB   to   consider   among   other   factors,   “the   full   social   cost   associated   with   emitting   a   metric   ton   of 
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greenhouse   gases”   and   “the   cost   per   metric   ton   of   greenhouse   gas   emissions   reductions   to   achieve   the   statewide 

emissions   targets.”   7

 

The   former   condition   provides   some   guidance   as   a   starting   point   for   assessing   potential   price   ceilings.   AB   197 

defines   the   “social   costs”   of   greenhouse   gases   as   an   “estimate   of   the   economic   damages,   including,   but   not 

limited   to,   changes   in   net   agricultural   productivity;   impacts   to   public   health;   climate   adaptation   impacts,   such 

as   property   damages   from   increased   flood   risk;   and   changes   in   energy   system   costs,   per   metric   ton   of 

greenhouse   gas   emission   per   year.”    These   costs   have   been   traditionally   externalized   by   polluting   entities   in 8

order   to   deflect   the   full   cost   of   doing   business   onto   citizens   who   do   not   benefit   economically   from   the 

companies’   increased   profit   margins.   CARB   should   set   a   price   floor   that   reflects   a   conservative   estimate   of 

these   costs,   and   consider   a   price   ceiling   that   is   some   multiple   of   the   price   floor   and   reflects   a   higherimpact 

estimate   of      the   social   costs   of   greenhouse   gases.  

 

Methodologies   vary   in   assessing   the   social   cost   of   greenhouse   gases,   but   the   United   States   Environmental 

Protection   Agency,   employing   a   highly   conservative   methodology   that   likely   underestimates   the   full   costs   of 

carbon   pollution,   estimated   a   central   range   of   $42   and   $50   per   tonne   CO2e   in   2020   and   2030,   respectively,   in 

2007   dollars.    In   2017   dollars,   these   values   would   be   $50   to   $60.   Low   whole   number   multiples   of   these   costs 9

suggest   that   a   price   ceiling   of   $100   to   $180   per   tonne   in   today’s   dollars,   adjusted   annually   for   inflation,   would 

not   be   disproportionate   to   the   present   and   past   damage   carbon   pollution   imposes   on   society.   These   numbers   are 

also   consistent   with   EPA’s   higher   impact   estimate   (95th   percentile   at   3%   discount   rate)   of   $123   and   $152   per 

tonne   in   2007   dollars.    CARB   should   consider   the   most   recent   best   available   science   in   estimating   the   social 10

cost   of   carbon,   and   consider   price   ceilings   that   reflect   a   precautionary   approach   to   the   inherent   uncertainty   in 

estimating   the   damage   caused   by   carbon   pollution.  

 

The   latter   condition,   the   cost   of   necessary   abatement   technology,   is   also   difficult   to   predict   with   accuracy,   in 

part   because   no   jurisdiction   has   ever   attempted   to   achieve   emissions   reductions   at   the   scale   and   to   the   degree 

that   California   is   attempting   to   drive   through   the   20202030   cap   and   trade   system.   Nevertheless,   CARB   should 

7   California   Health   and   Safety   Code   §   38562(c)(2)(A)(i)(III)   and   (VI). 
8   California   Health   and   Safety   Code   §   38506 
9    Technical   Update   of   the   Social   Cost   of   Carbon   for   Regulatory   Impact   Analysis   Under   Executive   Order   12866   (May   2013, 
Revised   August   2015).   This   represents   among   the   lowest   reasonable   estimates   of   the   social   cost   of   carbon.   A   2016   study 
published   in   Nature   Climate   Change,   for   example,   estimated   the   Social   Cost   of   Carbon   in   2015   to   be   $220   per   tonne.   Frances 
C.   Moore   and   Delavane   B.   Diaz,   “Temperature   impacts   on   economic   growth   warrant   stringent   mitigation   policy,   ”   Nature 
Climate   Change   5,   127–131   (2015),   https://www.nature.com/nclimate/journal/v5/n2/full/nclimate2481.html. 
10    https://19january2017snapshot.epa.gov/climatechange/socialcostcarbon_.html 
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examine   best   available   economic   modeling   and   expert   resources   in   attempting   to   assess   what   carbon   price   will 

be   needed   in   order   to   enable   the   commercialization   of   technologies   that   will   be   required   in   order   to   reach   our 

2030   targets,   and   should   provide   a   buffer   above   that   level   to   take   a   conservative   approach.   If   CARB   sets   the 

ceiling   too   low,   we   risk   missing   or   delaying   the   opportunity   to   develop   these   technologies,   which   delays   their 

development   and   cost   reduction,   which   in   turn   will   make   reaching   our   ultimate   decarbonization   goals   even 

more   difficult.  

  

C. CARB   Should   Fully   Utilize   Available   Authority   to   Ensure   Emissions   Reductions   Occur   at   Major 

Stationary   Sources   and   from   Mobile   Sources   to   Ensure   Consistency   with   AB   197   Requirements. 

 

As   the   demands   on   the   cap   and   trade   market   increase,   it   is   vital   the   CARB   use   the   full   range   of   tools   available 

to   it   to   ensure   that   the   market   functions   effectively   and   efficiently.   This   includes   basing   policies   designed   to 

reduce   leakage,   to   the   extent   possible   on   sound   scientific   and   economic   bases,   and   maximizing   the   benefits   of 

complementary   policies   such   as   the   Low   Carbon   Fuel   Standard. 

 

a. CARB   should   provide   a   sound   and   transparent   basis   for   evaluating   changes   to   policies   to 

prevent   leakage 

 

While   AB   398   requires   CARB   to   provide   high   Industrial   Assistance   Factors   (IAF’s)   for   certain   industries,   to 

the   maximum   extent   possible,   CARB   should,   to   the   extent   it   continues   to   provide   free   allowances   as   a   means   of 

reducing   leakage,   based   these   allocations   on   actual   leakage   risk.   To   the   extent   that   CARB   provides   free 

allowance   in   excess   of   this   level,   both   under   current   final   regulations   and   in   the   post2020   period,   vital   funds 

are   diverted   from   emissions   reduction   programs   supported   by   the   GGRF,   and   directed   instead   to   industrial 

emitters,   who   will   have   less   incentive   to   invest   in   pollution   reduction   technologies   in   the   near   term.   Polluters 

who   receive   excess   free   allowances   may   redirect   those   funds   into   banking   additional   allowances,   further 

undermining   the   efficacy   of   the   cap   and   trade   market.  

 

While   CARB   staff   is   required,   under   Board   Resolution   1721   to   propose   regulatory   amendments   to   provide 

free   allowances   to   industrial   polluters   “by   using   the   same   assistance   factors   in   place   for   2013   through   2017,”  11

the   Board   should   be   provided   with   sufficient   context   and   information   to   evaluate   the   effects   of   and   any   need   for 

this   change   to   current   final   regulations,   which   were   developed   on   the   basis   of   significant   research   and   public 

11    https://www.arb.ca.gov/regact/2016/capandtrade16/ctreso1721.pdf ,   p.   14. 
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comment.   If   the   change   will   provide   preferential   treatment   for   certain   industries   and   divert   needed   funds   from 

the   GGRF,   the   Board   should   have   a   robust   basis   for   weighing   these   tradeoffs   against   the   potential   leakage   risk, 

if   any,   that   is   mitigated   by   this   change   to   current   regulations.  

 

There   is,   as   yet,   no   evidence   in   economic   literature   to   support   the   idea   that   preventing   leakage   requires   a   100% 

IAF   in   every   atrisk   industry.   When   presenting   this   potential   regulatory   amendment   to   the   Board,   CARB 

should:  

○ Evaluate   actual   leakage   risk   from   maintaining   current   regulation   setting   third   compliance 

period   IAFs 

○ Evaluate   what,   if   any   leakage   is   mitigated   by   changing   the   existing   regulation 

○ Recommend   a   research   plan,   to   be   carried   out   over   the   next   few   years,   to   better   characterize 

and   quantify   leakage   risk   under   the   cap   and   trade   program. 

○ Quantify   the   costs   to   California   from   lost   GGRF   revenues   and   the   corresponding   financial 

value   of   the   additional   allocation   to   industrial   polluters   that   will   benefit   from   the   regulatory 

change 

○ Report   these   costs   and   changes,   if   any,   to   leakage   risk   to   Board   when   responding   to 

requirements   of   board   resolution   1721.  

 

b. CARB   should   adopt   a   LCFS   carbon   intensity   target   significantly   higher   than   the   proposed 

18% 

 

The   LowCarbon   Fuel   Standard   (LCFS)   must   set   a   more   ambitious   carbon   intensity   target   than   the 

18%   reduction   indicated   in   the   Staff   Presentation   related   to   the   LCFS   Draft   Regulatory   Text.     Existing 12

evidence   suggests   there   are   likely   to   be   ample   supplies   of   fuel   to   support   carbon   intensity   (CI)   reduction 

targets   well   above   18%.   Several   independent   research   groups   including   the   International   Council   on   Clean 

Transportation,    ICF   International,  ,    Promotum,    and   CARB   itself    have   evaluated   lowcarbon   fuel 13 14 15 16 17

supply   and   concluded   that   ample   supply   exists   to   support   significant   substitution   of   lowcarbon 

12    https://www.arb.ca.gov/fuels/lcfs/lcfs_meetings/092217workshop_presentation.pdf    Slide   19 
13    http://www.theicct.org/potentiallowcarbonfuelsupplypacificcoastregionnorthamerica    NextGen   funded   and   contributed 
to   this   report . 
14    http://www.ucsusa.org/cleanvehicles/californiaandwesternstates/westcoastoil 
15   http://www.caletc.com/wpcontent/uploads/2016/08/FinalReportCapandTradeLCFS.pdf 
16    https://www.nrdc.org/file/2547/download 
17    https://www.arb.ca.gov/newsrel/petroleum_reductions.pdf 
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alternatives   for   gasoline   and   diesel   through   2030.    A   higher   CI   reduction   target   would   directly   reduce 

emissions   by   substituting   lowercarbon   options   for   highcarbon   petroleum   fuels,   thereby   mitigating   some   of   the 

strain   on   the   cap   and   trade   system.   In   addition,   the   proposed   LCFS   amendments   include   new   provisions 

relating   to   Refinery   Investment   Credits,   Renewable   Hydrogen   Production,   CoProcessing   and   Innovative   Crude 

Production,   these   provisions   incentivize   efficiency   improvements   in   the   petroleum   production   and   refining 

process   that   significantly   reduce   GHG   and   air   pollutant   emissions.   The   pollution   reductions   incentivized   by 

these   provisions   could   achieve   many   of   the   stationarysource   pollution   reduction   goals   set   forth   in   AB   197. 

Prior   to   AB   398,   it   was   intended   that   the   Refinery   Rule   would   achieve   the   intended   reductions   from   refineries. 

CARB   now   lacks   the   authority   to   implement   the   Refinery   Rule,   but   the   LCFS   program   can   create   a   strong 

incentive   for   significant   reductions   in   air   pollutant   emissions   from   refineries   through   the   Refinery   Investment 

Credit,   Renewable   Hydrogen   Credit,   CoProcessing   and   Innovative   Crude   provisions   in   the   LCFS.   Increasing 

the   CI   target   strengthens   the   incentive   for   refiners   to   make   these   investments   by   sending   a   strong   market   signal 

and   maximizing   the   value   of   LCFS   credits   generated   by   these   projects.   

 

 

2. CARB   should   address   market   overallocation   and   adjust   banking   rules   per   AB   398   requirements 

in   order   to   ensure   the   cap   and   trade   program   operates   effectively   to   help   California   meet   the 

2030   emissions   reduction   targets   and   2050   goals  

 

The   cap   and   trade   allowance   market   is   currently   significantly   overallocated,   putting   both   the   efficacy   of   the   cap 

and   trade   market   and   the   ability   of   this   market   to   help   us   meet   our   2030   emissions   target   and   2050   goals   at   risk. 

Overallocation,   combined   with   the   ability   for   market   participants   to   bank   allowances   for   an   unlimited   period 

creates   a   strong   incentive   for   market   participants   and   financial   speculators   to   buy   unneeded   allowances   up   to 

the   holding   limit   at   today’s   low   market   price.   In   principle,   the   requirement   to   purchase   allowances   should 

present   polluters   with   a   choice:   invest   in   emissions   reductions   or,   if   these   investments   are   more   expensive   than 

the   market   price   for   allowances,   purchase   allowances   instead.   As   the   cap   declines   and   allowance   prices   rise, 

more   firms   should   opt   to   invest   in   pollution   reductions   rather   than   continue   to   pollute.   But   in   an   overallocated 

market   with   no   limitation   on   the   future   compliance   value   of   banked   allowances,   firms   can   continue   to   pollute   at 

current   levels   and      purchase   low   cost   excess   allowances   as   a   hedge   against   future   price   increases.   In   this   way,   a 

firm   could   lock   in   higher   levels   of   pollution   with   no   risk   of   facing   high   compliance   costs   as   the   market 

tightens.   When   this   behavior   is   aggregated   across   the   market,   it   can   have   the   effect   that,   in   early   years,   more 

allowances   are   purchased   than   are   surrendered,   and   in   later   years,   more   allowances   are   surrendered   than 
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purchased.   As   a   result,   emissions   decline   less   than   the   amount   by   which   the   cap   declines,   and   the   market   risks 

significantly   underperforming   in   later   years,   which   will   make   it   more   difficult   to   achieve   the   2030   emissions 

reduction   target.   The   fact   that   in   this   scenario   firms   delay   investments   in   pollution   reduction   also   means   that 

achieving   deeper   reductions   after   2030   will   be   even   more   difficult. 

 

At   a   time   when   we   are   calling   on   the   cap   and   trade   market   to   do   more   work   than   ever   to   drive   emissions 

reductions,   the   carbon   market   must   not   operate   with   one   arm   tied   behind   its   back.   CARB   should   therefore 

evaluate   and   implement   policy   adjustments   to   eliminate   the   current   overallocation   and   to   limit   purely   financial 

speculation   in   the   cap   and   trade   market   that   hampers   the   market’s   ability   to   drive   genuine   technological   and 

operational   changes   that   reduce   emissions. 

 

A. CARB   Should   take   steps   to   address   overallocation   in   the   cap   and   trade   market 

 

To   address   the   oversupply,   CARB   should   consider   options   for   implementing   a   cap   adjustment   that   will 

eliminate   the   overallocation   in   the   market.   The   Legislative   Analyst’s   Office   estimated   in   June,   2017   that      “the 

cumulative   oversupply   of   allowances   in   California’s   cap   and   trade   program   through   2020   could   range   from   100 

million   to   300   million   allowances,   with   it   most   likely   being   roughly   in   the   middle   of   that   range.”   They   go   on   to 

note   that   if   these   oversupplied   allowances   are   allowed   to   carry   over   for   compliance   in   the   20202030   period,   it 

“makes   the   post2020   program   less   stringent,   which   potentially   increases   emissions.   .   .   .”    At   the   high   end   of 18

this   range,   banked   allowances   purchased   from   the   current   overallocation   could   substitute   for   the   full   294 

million   tonnes   reduction   the   scoping   plan   requires   the   cap   and   trade   program   to   produce.   If   these   levels   of 

allowances   are   banked   and   only   spent   in   the   out   years   of   the   program,   it   could   allow   obligated   parties   within 

the   cap   and   trade   market   to   hold   actual   emissions   steady   at   higher   levels   while   still   nominally   meeting   their 

reduction   targets.   The   result   of   this   would   be   a   system   that,   in   2030,   complied   with   cap   and   trade   market 

program   requirements   but   left   emissions   in   capped   sectors   above   the   cap.   CARB   can   address   this   problem   in 

part   by   removing   the   excess   allowances   from   circulation   through   one   or   more   cap   adjustments,   commencing   as 

soon   as   possible. 

 

AB   398   requires   CARB   to   “Evaluate   and   address   concerns   related   to   overallocation   in   the   state   board’s 

determination   of   the   number   of   available   allowances   for   years   2021   to   2030,   inclusive,   as   appropriate,”   and   to 

18    Legislative   Analyst’s   Office,   letter   to   Hon.   Cristina   Garcia,   June   26,   2017.   Attached. 
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“Establish   allowance   banking   rules   that   discourage   speculation.”    To   comply   with   these   provisions   and   to 19

ensure   that   the   cap   and   trade   market   functions   effectively   to   drive   needed   levels   of   emissions   reductions, 

CARB   should   take   steps   to   prevent   current   overallocated   allowances   from   allowing   real   emissions   to   exceed 

SB   32   targets   and   to   ensure   that      California   is   on      a   trajectory   which   maximizes   the   chance   of   achieving 

midcentury   decarbonization   goals   such   as   the   80%   target   put   forth   by   Executive   Order   B3015.  

 

To   mitigate   this   risk,   CARB   should   adopt   policies   that   reduce   the   reserve   of   excess   credits   currently   available 

to   be   banked   or   otherwise   carried   over   into   the   late   2020’s.   We   strongly   recommend   the   following   steps. 

1. CARB   should   quantify   the   oversupply   of   allowances   at   the   end   of   the   20182021   compliance   period, 

including   permits   held   in   the   auction   account,   APCR   and   entity   holding   accounts. 

2. CARB   should   set   a   schedule   for   drawing   down   the   oversupply   of   allowances   which   ensures   that   real 

emissions   from   capped   sectors   decline   sufficiently   for   the   state   to   meet   SB   32   goals   and   be   on   a 

trajectory   which   maximizes   the   chance   to   achieve   midcentury   decarbonization   targets   including 

Executive   Order   B3015. 

3. CARB   should   evaluate   and   take   steps   to   draw   down   the   oversupply   including,   but   not   limited   to: 

a. Reducing   the   GHG   allowance   budget   by   an   amount   which   yields   a   cumulative   reduction   equal 

to   the   total   oversupply 

b. Decreasing   the   value   of   allowances   held   in   the   auction   account,   APCR,   holding   accounts   or 

other   accounts   over   time   to   erode   the   cumulative   value   of   banked   allowances   until   the 

oversupply   has   been   reduced   to   zero  

c. Retiring   allowances   in   the   holding   account   and/or   APCR 

4. CARB   should   periodically   review   the   total   oversupply   of   allowances   at   the   end   of   each   compliance 

period   to   determine   whether   it   is   decreasing   at   the   rate   specified   in   the   schedule.   If   not,   CARB   should 

take   additional   steps,   such   as   those   described   in   part   3   above,   to   ensure   that   the   cap   and   trade   market 

provides   real   reductions   in   line   with   SB   32   targets.   CARB   should   identify   the   mechanisms   it   will 

employ   to   make   these   adjustments   during   this   rulemaking   process   in   order   to   send   as   consistent   a 

signal   to   the   market   as   possible. 

 

We   recognize   that   it   is   difficult   to   design   a   market   which   can   tolerate   all   possible   sets   of   market   conditions, 

participant   behavior   and   technological   development.   The   oversupply   of   allowances   from   20122020   is   a   prime 

example   of   this;   the   effect   of   the   recession,   coupled   with   unexpectedly   rapid   development   of   emissionreducing 

19    California   Health   and   Safety   Code   §   38562(c)(2)(D)   and   (H). 
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technologies   led   to   an   emissions   trajectory   far   below   most   reasonable   projections.   The   presence   of   the 

allowance   oversupply   complicates   the   task   of   designing   the   post2020   market.   Rather   than   risk   another 

inaccurate   projection   of   allowance   supply   or   demand,   CARB   should   set   a   clear   target   for   addressing   this   issue 

and   build   in   predictable   review   and   revision   opportunities,   to   allow   incremental   course   corrections   during   the 

20202030   time   period.   Regular   reviews   and   corrections   minimize   the   risk   that   unexpected   exogenous   factors 

lead   to   another   mismatch   between   permit   supply   and   demand   and   ensure   that   market   signals   are   transparent 

and   consistent,   even   if   midcourse   corrections   to   permit   supply   or   allowance   target   levels   are   required. 

 

B. Banking   and   holding   rules   should   allow   obligated   parties   to   manage   risk,   but   not   offer   windfall   profit 

opportunities   to   speculators   or   substitute   for   real   emissions   reductions. 

 

The   negative   effects   of   overallocation   are   magnified   by   current   banking   rules,   which   allow   market   participants 

to   hold   allowances   across   compliance   periods.   Because   prices   are   currently   near   the   reserve   price,   which 

increases   five   percent   annually   plus   an   adjustment   for   inflation,   the   purchase   of   cap   and   trade   allowances   at 

today’s   prices   offers   investors   bondlike   certainty   of   stocklike   returns,   or   potentially   much,   much   more   if 

prices   rise   significantly. 

 

Allowance   banking   should   be   available   for   the   purposes   of   encouraging   early   action   to   reduce   emissions,   and 

to   allow   flexibility   for   firms   that   cannot   precisely   predict   emissions   over   time.   It   should   not   serve   to   create   a 

windfall   financial   instrument   for   third   party   traders   with   access   to   capital   and   no   compliance   obligation   or 

interest   in   achieving   the   2030   emissions   reduction   targets.  

 

CARB   should   assess   options   for   reducing   the   incentive   to   treat   cap   and   trade   allowances   as   merely 

highyield/lowrisk   financial   instruments.   Among   other   options,   CARB   should   consider   shortening   the   period 

during   which   banked   allowances   may   ultimately   be   surrendered   or   forbidding   the   banking   of   allowances   across 

threeyear   compliance   periods.   If   allowances   are   purchased   at   the   end   of   the   surrender   period,   CARB   should 

consider   a   system   under   which   unused   allowances   can   be   returned   and   their   purchase   price   credited   towards 

allowances   purchased   in   the   next   period.   CARB   should   also   consider   adjusting   allowances’   compliance   value 

over   time   to   reflect   changes   in   the   reserve   price   and/or   cap   decline   rates.   Banked   allowances’   compliance   value 

may   be   adjusted   to   reflect   their   relative   value   against   a   shrinking   cap.   One   way   to   accomplish   this   would   be   to 

treat   banked   allowances   as   a   deposit   against   future   allowance   purchases’   reserve   price   plus   the   dollar   amount 

above   the   reserve   price   at   which   the   banked   allowance   was   purchased,   but   requiring   the   party   surrendering   the 
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banked   allowance   to   make   up   the   difference   between   the   clearing   price   and   the   reserve   price   in   the   surrender 

year.   Another   option   is   to   adjust   the   compliance   value   of   banked   allowances   by   an   amount   proportionate   to   the 

increased   cap   stringency   and   increased   reserve   price.   For   example,   under   a   simplified   formula,   if   100 

allowances   are   purchased   in   year   x   at   a   reserve   price   of   $15,   if   the   reserve   price   rises   to   $30   in   year   y,   the   100 

banked   allowances   may   be   surrendered   for   a   compliance   value   of   50   tons.   CARB   should   evaluate   these   and 

other      variations   on   banked   allowance   value   adjustments   to   ensure   that   banking   can   continue   to   serve   its 

intended   purpose   to   encourage   early   action   and   allow   compliance   flexibility,   without   encouraging   financial 

speculation   in   the   cap   and   trade   market,   and   to   fulfill   the   requirements   of   AB   398. 

 

 

3. Offsets 

 

Covered   sources   under   the   cap   and   trade   program   may   use   offsets   to   satisfy   part   of   their   compliance   obligations 

with   offset   credits,   provided   that   they   represent   emission   reductions   that   are   real,   permanent,   quantifiable, 

verifiable,   enforceable,   and   additional.    AB   398   establishes   a   Compliance   Offsets   Protocol   Task   Force   and 20

further   restricts   the   use   of   offsets   for   compliance   purposes   to   no   more   than   4   percent   of   each   covered   entity’s 

compliance   obligation   from   2021   through   2025   and   no   more   than   6   percent   from   2026   through   2030,   of   which 

no   more   than   onehalf   may   be   sourced   from   projects   that   do   not   provide   environmental   benefits   in   the   state. 

The   offset   provisions   adopted   in   AB   398   reflect   concern   by   the   Legislature   that   the   use   of   offsets   could   dilute 

or   undermine   the   benefits   of   cap   and   trade   in   California,   particularly   in   disadvantaged   communities.   CARB 

should   respond   to   these   concerns   not   simply   by   applying   the   mandated   numerical   limits,   but   also   by 

reexamining   its   offset   protocols   to   increase   confidence   that   offsets   are   indeed   producing   benefits   to   California, 

and   in   particular   that   offset   credits   represent   greenhouse   gas   emission   reductions   from   uncapped   sources   that 

are   additional   to   any   that   would   occur   in   the   absence   of   the   offsets   program.  

 

At   the   October   12th   workshop,   some   members   of   staff   and   the   public   expressed   confusion   as   to   whether   the 

subset   of   offsets   that   provide   direct   environmental   benefits   to   California   must   be   produced   by   projects   within 

the   state   of   California.   These   projects   should   occur   within   the   state   of   California   or,   at   minimum,   prevent   direct 

effluent   pollution   to   California   waters.   All   offsets   must   produce   real,   permanent,   verifiable,   and   additional 

greenhouse   gas   emissions   reductions.   For   the   distinction   of   some   offsets   as   having   direct   environmental 

benefits   to   the   state   to   have   any   meaning,   these   direct   benefits   must   be   over   and   above   any   indirect   benefits 

20   Health   and   Safety   Code   §38562(d)(1)   and   (2) 
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attributable   to   the   offset   projects’   greenhouse   gas   mitigation.   It   is   our   position   that   this   designation   in   no   way 

violates   the   Commerce   Clause   of   the   federal   Constitution,   but   if   CARB   is   concerned   about   this   issue,   it   should 

seek   clarification   from   the   California   Department   of   Justice   through   an   Attorney   General’s   Opinion,   rather   than 

prejudging   the   issue   by   foreclosing   the   possibility   that   these   offsets   be   designated   specifically   for   projects   that 

occur   within   California. 

 

CARB   should   establish   the   Compliance   Offsets   Protocol   Task   force   as   soon   as   possible   and   include   experts 

who   have   issued   wellreasoned   criticisms   of   CARB’s   offset   rules.   In   consultation   with   the   Task   Force,   CARB 

should   reexamine   its   existing   offset   protocols   as   well   as   consider   establishing   new   ones,   and   ensure   that   all 

offset   protocols   include   conservative   benchmarks   for   assessing   additionality.   Such   benchmarks   must   represent 

environmental   performance   that   is   well   beyond   median   or   average   practice   in   the   relevant   sectors.   Even 

performance   that   is   one   standard   deviation   better   than   the   mean   implies   that   16   percent   of   projects   within   that 

sector   would   exceed   that   performance   level   in   the   absence   of   an   offset   program.   This   means   that   such   a 

benchmark   could   simply   select   businessasusual,   betterthanaverage   performance   projects   and   that   all   of   the 

awarded   offset   credits   could   be   nonadditional.   CARB   can   mitigate   this   risk   be   setting   benchmarks   that   reflect 

genuinely   extraordinary   performance   (e.g.   two   standard   deviations   above   the   mean)   and   applying   appropriate 

discount   factors   for   uncertainty.   Protocols   for   carbon   sequestration   projects   should   also   include   reserves   and/or 

discounts   that   appropriately   reflect   the   risk   that   sequestered   carbon   will   be   lost   to   natural   or   manmade 

phenomenon.   Finally,   offset   protocols   should   reflect   sustainability   criteria   that   prevent   environmental   harm.  

 

Conclusion 

 

California’s   cap   and   trade   system   has   been   the   foundation   of   its   global   leadership   in   climate   policy   for   the   last 

decade.   CARB   now   has   the   opportunity,   and   the   responsibility,   to   ensure   that   it   can   continue   in   this   role   for   the 

next   decade   and   beyond.   We   appreciate   CARB   Staff’s   willingness   to   engage   with   all   stakeholders   as   we 

develop   rules   for   the   20202030   market   and   look   forward   to   constructive   engagement   as   this   process   moves 

forward. 

 

Sincerely, 

 

Dan   Lashof, 

Chief   Operating   Officer 
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David   Weiskopf, 

Policy   Development   Manager 

 

Colin   Murphy,  

Climate   Policy   Advocate 
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October 27, 2017 

Rajinder Sahota 

Chief, Climate Change Program Evaluation Branch 

California Air Resources Board 

1001 I Street – P.O. Box 2815 

Sacramento, CA 95812 

 

Re: Gas Utility Group Comments on the October Cap-and-Trade Workshop 

Dear Ms. Sahota: 

 These comments are respectfully submitted on behalf of investor-owned, natural-gas 

distribution utilities (IOUs): Pacific Gas and Electric Company (“PG&E”), Southern California 

Gas Company (“SoCalGas”), San Diego Gas & Electric (“SDG&E”), Southwest Gas 

Corporation, and publicly-owned natural gas distribution utilities (“POUs”) serving the Cities of 

Long Beach, Palo Alto and Vernon.  All of the above utilities are referred to collectively as the 

Gas Utility Group ("GUG") or "Utilities."  The GUG appreciates this opportunity to comment on 

the Air Resources Board’s (“ARB”) October 12, 2017 workshop on next steps for the Post-2020 

Cap-and-Trade Regulation (Workshop).  
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 The natural gas distribution utilities represented by the GUG supported the recent passage 

of the 2016 Cap-and-Trade Amendments and Assembly Bill 398 (Chapter 135, Statutes of 2017). 

The 2016 amendments made important adjustments to the Cap-and-Trade Program (Program), 

which is a critical backstop in the state’s strategy to achieve the deep emission reductions needed 

by 2030. AB 398 and the topics identified in Board Resolution 17-21 offer another opportunity 

to further refine this successful Program and ensure it continues to be effective post-2020 while 

striking the appropriate balance between incentivizing greenhouse gas (GHG) reductions and 

protecting Californians from excessive costs.  

 

 As ARB looks to set the scope for the next set of amendments to the Cap-and-Trade 

Program, the GUG urges ARB to include the topic of allowance allocation to natural gas 

distribution utilities, as directed in Board Resolution 17-21. As noted in the resolution, the GUG 

believes that more work needs to be done to protect customers as the state pursues strategies to 

decarbonize the natural gas system, which is critical to meeting the state’s long term climate 

goals and is reinforced by the Short-Lived Climate Pollutant Plan. 

   

 In addition to promoting further discussion on natural gas allocation, the GUG would also 

like to provide comments on key elements from AB 398 that will be addressed in the next set of 

amendments that will affect the flexibility and effectiveness of the Program for all compliance 

entities. These comments are addressed by topic below: 

 

Price Ceiling 

 

 The GUG supported the establishment of a price ceiling in AB 398 because it provides 

certainty that helps compliance entities make practical, long-term investments in emissions-

reduction technologies. A price ceiling will also ensure that allowance prices do not exceed a 

level that would result in a pause or end to the Program, which would jeopardize California’s 

ability to achieve its emissions reductions goal. The GUG looks forward to discussion with ARB 

and other stakeholders on an appropriate level for the price ceiling in the upcoming rulemaking 

process. 

 

Banking and Holding Limits 

 AB 398 directs ARB to establish allowance banking rules that discourage speculation, 

avoid financial windfalls, and consider the impact on complying entities and volatility in the 

market. Current banking rules permit covered entities to use current vintage allowances for 

future compliance needs. Banking serves a critical function to the program, in that it allows 

compliance entities to adequately plan and to avoid potential price volatility and market 

disruption. Banking should be maintained through the program extension in support of the 

reasons cited above, and for market continuity. In addition, it is important to have consistent 

market rules across linked jurisdictions and ensure equitable access to all participants. 
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Overallocation 

 AB 398 directs ARB to “evaluate and address concerns related to overallocation…” 

Despite some parties’ concern that the Program is “overallocated” due to banking from the pre-

2021 period to post-2021 period, such is not the case. The Cap-and-Trade Program is not 

overallocated through 2030 considering the State’s ambitious emission reduction goals.  

  

 Available analyses such as the report from the University of California Energy Institute
1
, 

generally project that allowance demand will exceed supply sometime before 2030, even when 

including the purchase of previously banked allowances. When this occurs, prices will increase, 

and could increase dramatically. Permanent removal of allowances from the market restricts 

supply, accelerating the date that allowance prices will increase. While cumulative in-state 

emissions will be lower, compliance costs will be higher. And at higher prices, economic leakage, 

emissions leakage, and greater negative impacts to households are likely to occur. 

 

Price Containment Points 

 

 In addition to a price ceiling, the GUG supports the establishment of two lower Price 

Containment Points (“PCPs”) as directed by AB 398. These “PCPs” provide an important 

opportunity to help contain costs which could rise very quickly in the post-2020 period once 

allowance demand exceeds supply.  

  

 The cost containment points would be most effective if spaced evenly between the floor 

price and ceiling price, rather than being clustered together near the ceiling. This would provide 

an earlier first opportunity to balance out demand and blunt the potential for large price swings, 

helping maintain Program affordability. In order for the PCPs to be effective they must have 

sufficient volume. In the Workshop, Staff requested feedback on where the Allowance Price 

Containment Reserve (APCR) allowances and unsold allowances should be placed. One possible 

way to help achieve adequate volumes in the PCPs is to transfer APCR allowances and unsold 

allowances into the PCP reserves. The GUG will continue to explore other possibilities as well.  

 

Offset Usage Limits 

 

 AB 398 directs ARB to establish limits for the use of offset credits for compliance. 

Between 2021 and 2025 the limit is four percent; between 2026 and 2030 the limit is six percent. 

In both periods, no more than half of the total usage limit may be sourced from projects that do 

not provide a direct environmental benefit in the state. 

 

 The GUG continues to support offset projects that provide real, additional, quantifiable, 

and verifiable GHG emission reductions. These projects can provide reductions from uncapped 

sectors like agriculture and forestry, and in some cases, these emission reductions can be 

achieved at lower cost than other GHG emission reductions, reducing the overall cost of the Cap-

and-Trade Program and thereby its economic impact on California consumers. 

 

                                                 
1
 Severin Borenstein, James Bushnell, and Frank Wolak, "California's Cap-and-Trade Market Through 2030: A 

Preliminary Supply/Demand Analysis" (July 2017) Working Paper 281 
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 When determining an appropriate definition of “direct environmental benefits in the state,” 

the GUG recommends ARB think broadly and holistically. Projects that are not geographically 

located within the state but that provide clear reductions or avoidance of pollutants that could 

have an adverse impact on the air or waters of the state should be determined to have direct 

environmental benefits to California. Offset projects in Washington and Oregon, for example, 

likely have very clear benefits to California watershed and forests. 

 

 The GUG generally supports how Staff described the half in-state requirements at the 

Workshop, where the minimum in-state offset requirement and the allowed out-of-state 

percentage should be implemented as two distinct buckets; and the requirement applies to the 

total usage limit and not the quantity of offsets surrendered by the compliance entity. The GUG 

also supports ARB’s application of the offset limits to the emissions year, as opposed to the 

compliance year. For example the offset limit for the 2020 emissions year would be eight percent 

of a compliance entity’s total obligation, even though the surrender of those offsets may be in 

calendar year 2021.  

 

Environmental Integrity at the Price Ceiling 

 

 AB 398 directs ARB to maintain environmental integrity by using the proceeds from 

sales of price ceiling allowances to procure equivalent metric ton reductions outside of the 

Program to make up the sale of additional allowances. The GUG recommends that a broad range 

of projects and emissions reductions that meet the criteria of additional, verifiable and 

quantifiable, should be eligible for procurement by ARB in the event allowances sold at the 

auction exceed the cap.  

 

  The upcoming rulemaking should also consider which entities may buy at the price 

ceiling and the amount that qualifying entities may buy at the price ceiling. It will also be 

important to discuss strategies to ensure an adequate supply of additional emissions reductions is 

available in the price ceiling reserve.  

  

 In conclusion, the GUG believes that the viability and health of the post-2020 Cap-and-

Trade program can be strengthened by the appropriate application of the modifications directed 

by AB 398 and BR 17-21, including further consideration of natural gas allocation. Again, the 

GUG thanks you for this opportunity to comment on the Workshop, and we look forward to 

additional dialogue.  Please contact the members of the GUG if you have any questions or 

concerns about these comments. 

 

Sincerely, 

  

Tim Carmichael 

Mark Krausse 

Director 

Pacific Gas and Electric Company 

Tim Carmichael 

State Agency Relations Manager  

Sempra Energy Utilities 
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Leon Foster 

 

 

 
Leon Foster 

Business Operations Manager 

City of Long Beach 

Debra Gallo 

Director, Public Affairs 

Southwest Gas Corporation 

 

Kelly Nguyen 

 

Ed Shikada 

Kelly Nguyen 

Director of Vernon Gas & Electric 

Vernon Gas & Electric 
Ed Shikada 

General Manager of Utilities/ Assistant City 

Manager 

City of Palo Alto 

 

 



 
Cap and Trade Design Principles and Key Elements for 2020-2030 

 

Guiding Principles 
 

• Ensure California meets its 2030 climate pollution reduction target in SB 32 in an equitable and 
e�cient manner, and that emissions are on a trajectory to meet science-based 2050 targets 

• Continue to grow California’s national and international climate leadership and encourage 
cooperation with other jurisdictions 

• Advance environmental justice by improving air in impacted communities and supporting 
vulnerable populations as they adapt and respond to a changing climate 

• Incorporate lessons learned to re�ne the current cap and trade program 
 

Key Elements 
• Adjust banking rules to  

o Discourage speculation and avoid �nancial windfalls for entities without a compliance 
obligation 

o Ensure that banked allowances do not hamper achievement of the 2030 targets in SB 32 and 
our trajectory to meet 2050 goals 

• Ensure that o�sets that are required to provide environmental bene�ts to California are thoroughly 
vetted and assured of providing direct in-state bene�ts to our air, water, and natural resources in 
addition to real, permanent, veri�able, and additional greenhouse gas emission reductions 

• Limit industrial assistance only to levels that are either required by statute or that have a clearly 
established scienti�c basis for how they will reduce and prevent emissions leakage 

• Establish a ceiling price and price containment points at levels that will not impede the ability of the 
market to drive needed cost-e�ective measures to meet our 2030 target and 2050 goals 

• Require polluters to internalize the full social costs of their pollution by adjusting the price �oor 
trajectory to reach the social cost of carbon  



We submit these comments in the context of the California Air Resources 

Board’s (ARB) October 12, 2017 meeting to begin a process to consider 

regulatory changes to the ARB Cap-and-Trade Program implementing 
Assembly Bill 398 and Board Resolution 17-21. We appreciate the opportunity 

to provide input into ARB’s process and would like to comment on one 
particular issue: to express our strong support for the development of a new 

offset protocol that has the potential to significantly reduce emissions of 

hydrofluorocarbons (HFCs), potent greenhouse gases, in foam blowing 

applications. 

Whirlpool Corporation is the world’s leading global manufacturer of home 
appliances with $21 billion of 2016 sales while operating in nearly every 

country around the world. Whirlpool Corporation manufactures and sell 

refrigerators and freezer products in North America under the Whirlpool, 
Amana, Maytag, Jenn-Air, and KitchenAid brands. Our foaming operations are 
eligible to generate offset credits under the American Carbon Registry (ACR) 

methodology titled, “Emission Reduction Measurement and Monitoring 
Methodology for the Transition to Advanced Formulation Blowing Agents in 

Foam Manufacturing and Use.” We utilize both open and closed cell foaming 

technology to form rigid polyurethane foam inside of the doors and cabinets 

of refrigerators and freezers. HFC-245fa is one of the foam blowing agents 
currently used widely in applications that are eligible for credits under the 

methodology. 

We have voluntarily made the transition to the low-global-warming-potential 
(GWP) foam-blowing agent Solstice® Liquid Blowing Agent (HFO-1233zd(E)) 

(LBA) in some of our U.S. production facilities, owing in no small part to the 
availability of offset credits from ACR. If ARB were to adopt a new protocol to 

credit the substitution of HFCs with low-GWP blowing agents, our company 
would have a significant additional incentive to continue to invest in low-GWP 

blowing agents where we are currently using these agents and investigate 
expansion of the use of these low-GWP blowing agents in additional 

manufacturing locations. 

The opportunity to generate credits for the substitution of HFCs with low-GWP 
blowing agents under a new offset protocol is particularly important given the 

uncertain future of the HFC phaseout requirements imposed by the EPA rule 

under its Significant New Alternatives Policy (SNAP) program, which remains 

under challenge in federal court.[1]  With the fate of the federal mandates 

uncertain, additional incentive is needed to maintain the transition away from 
HFC-based blowing agents and prevent transition back to high-GWP blowing 

agents , particularly where the alternatives, while offering equal or better 

performance, are more costly. 



Our first project is currently undergoing validation and verification, which is 

expected to result in the issuance of more than 100,000 credits from ACR from 

project activity during 2014-2015. We expect over a million credits total for 
projects we tentatively plan to submit for activity during the 2015-2019 

period. Of this total, we estimate that 20,000 of the credits from our current 
project and more than 200,000 credits from potential projects in the future 

are attributed to California due to the high volume of our products sold and 

used in California.  

A new ARB offset protocol should recognize the investments made by early 

adopters, back to 2013, by allowing ACR credits generated under the existing 
methodology to be eligible for conversion into ARB compliance offset credits. 

As with other new offset protocols that have recognized early actors, doing so 

in this instance will reward companies that make investments in 
environmentally responsible actions and encourage others to do the same. 

We urge California to consider adopting a new compliance offset protocol 

similar to the ACR low-GWP foam methodology, with recognition of existing 
ACR credits under the methodology starting in 2013. Such a protocol would 
accelerate the transition to low-GWP foam blowing agents and reduce the 

likelihood of transition back to high-GWP foam blowing agents due to the 
uncertain future of the requirements under EPA’s SNAP program. An ARB low-

GWP foam offset protocol would offer significant incentive for foam 

manufacturers and users to invest in a near-term transition out of HFCs to 
low-GWP alternatives and could reduce the risk of companies switching back 
to high-GWP blowing agents or hydrocarbon alternatives. 

  

  

Sincerely, 

Ronald L. Voglewede 

 



 

 

Comments of the Western Power Trading Forum  

to the California Air Resources Board  

on Amendments to the Cap and Trade Regulation  
 November 1, 2017 

 

 

 

 

 

 

 

 

 

      Clare Breidenich 

WPTF GHG Committee Director 

     cbreidenich@aciem.us 

  



The Western Power Trading Forum1 (WPTF) appreciates the opportunity to provide input to the 

California Air Resources Board (CARB) on the Proposed Amendments to the California Cap and 

Trade Regulation.  

On October 12th, the California Air Resources Board (CARB) Staff held a workshop on potential 

modifications and process forward on the post 2020 Cap and Trade Program. The staff 

presentation at this workshop indicated that substantive changes to the program are required 

in these main areas in response to Assembly Bill 398: allowance allocation methods, 

establishment of an allowance price ceiling and revision of the Allowance Price Containment 

Reserve (ACPR), and changes to offset limits and offset project requirements. WPTF offers no 

comment on these areas at this time, but looks forward to working with ARB Staff and 

providing input as substantive proposals are developed. 

WPTF recommends additional areas for change in the rule-making process: First, changes to will 

likely be needed to account for the California Independent System Operator’s (CAISO) 

modification of the Energy Imbalance Market (EIM) algorithm for greenhouse gas (GHG) 

emissions. Under the proposed approach being developed by the CAISO, the EIM algorithm 

would determine the dispatch of EIM resources in two passes. The first pass would optimize the 

dispatch of EIM resources without consideration of any energy imbalance within California 

itself. Only resources that have dispatchable capacity after this first-pass would then be eligible 

to serve CAISO load when optimizing for the entire footprint, including California, in the second 

pass. 

To ensure that resources that are legitimately committed to California load, such as Renewable 

Portfolio Standard and resource-adequacy resources, are dispatched and assigned to California 

load, the algorithm will need a way to identify these resources as “California supply”. Because 

the two-pass approach is being developed in response to CARB’s concern about incorrect 

attribution of GHG emissions associated with EIM imports, and because the designation of 

California supply must be consistent with cap and trade program rules, WPTF believes the 

criteria for designating resources as California supply should be clearly delineated in the 

regulation. Additionally, the Mandatory Reporting Regulation may need to be modified to 

enable reporting and verification of imports of resources designated as California supply. WPTF 

therefore requests that CARB plan for such changes during the rule-making.   

Second, WPTF is concerned that the change in industry allowance allocations due to the 

reduction in the industry assistance factor (IAF) for some entities over the 2017 – 2020 period, 

and AB398’s subsequent full reinstatement of the 100% IAF, has the potential to cause market 

                                                           
1 WPTF is a diverse organization comprising power marketers, generators, investment banks, public utilities and 

energy service providers, whose common interest is the development of competitive electricity markets in the West. 

WPTF has over 60 members participating in power markets within California, western states, as well as other markets 

across the United States.  

 



disruption due to the volatility in allowance demand from affected industrial entities. CARB 

should provide clarity on the timing and process for reinstatement of the 100% IAF as soon as 

possible to minimize market impacts.  

Third and finally, WPTF requests that CARB eliminate the holding limit.  The current holding 

limit calculation is arbitrary and disadvantages large covered entities, precluding them from 

effectively managing their costs of compliance.  With linkage to Quebec, and now Ontario, the 

size and liquidity of the allowance market has increased, while the opportunity for individual 

entities to exercise market power has decreased. WPTF considers the auction purchase limit, 

and position limits in the secondary markets, sufficient to ensure that entities do not hoard 

allowances or otherwise affect the market. We therefore recommend that CARB eliminate the 

allowance holding limits for the post 2020 period.   

 

 
 



	

  

 
 

November 1, 2017 
LEG 2017-0560 

 
Ms. Rajinder Sahota 
California Air Resources Board 
1001 I Street 
Sacramento, CA 95814 
 
SMUD Comments on Potential Post AB 398 Cap-and-Trade 
Amendments 
 
Thank you for the opportunity to submit comments concerning amending the Cap-and-
Trade regulations, in response to the October 12, 2017 workshop.  SMUD was active in 
the process that led to the adoption of Assembly Bill 398 and subsequent ARB adoption 
of the 2016 Cap-and-Trade Amendments in July 2017.  SMUD has long supported an 
extension of the Cap-and-Trade Program beyond 2020.  

As noted in the October 12th presentation, AB 398 requires consideration of certain 
changes in the Cap-and-Trade structure.  In particular, AB 398 requires ARB to develop 
and/or implement: 

 A firm Cap-and-Trade price ceiling, taking into account several factors;  
 

 A mechanism to sell additional compliance instruments to enforce the price 
ceiling, with the proceeds used for at least one-to-one GHG emission reductions; 
 

 Two price containment points, or “speed bumps”, between the annual reserve 
price and the new price ceiling;  
 

 Reduced offset credit compliance limits and requirements that half of these 
provide “direct environmental benefits in CA”; and  
 

 Potential new banking rules to discourage speculation and avoid financial 
windfalls, and consider the impact on compliance entities and price volatility. 

In addition, AB 398 requires ARB to evaluate and address concerns about over-
allocation, meaning concerns about the total number of compliance instruments 
available being higher than covered emissions, historically and going forward.  

The adoption of the 2016 Cap-and-Trade amendments included defined electricity 
distribution utility (EDU) allowance allocations based on cost-burden. SMUD actively 
supported that methodology and the resulting allocations.  Board Resolution 17-21, 
which accompanied the adoption, required efforts to: 
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 Evaluate methods to provide additional EDU allowances associated with 
transportation electrification load growth; and 
 

 Consider requiring all EDUs to consign all allowances to auction and use auction 
proceeds to further the goals of AB 32 and SB32.  

SMUD addresses each of these questions in the following comments. 
 
 

A. 2021 to 2030 Price Ceiling 
 
SMUD recommends that ARB establish a price ceiling that is not so high that it 
significantly increases the potential for economic and emission leakage, or that it 
creates a risk of political reconsideration of the Cap-and-Trade program.  At the same 
time, the price ceiling must be high enough to allow room for the two price containment 
points that AB 398 requires, as well as to avoid any conflicts with policies in linked 
jurisdictions.  In general, SMUD recommends a lower price ceiling to keep these risks 
low.  SMUD recommends a price ceiling no higher than $70/ton in 2021 (in the same 
ballpark as the expected Allowance Price Containment Reserve (APCR) pricing in that 
timeframe).   
 
The price ceiling provides certainty that allowance costs will not rise above a certain 
point in the auctions, which should stabilize prices in the secondary markets, thus 
making the program more stable.  Consequently, market participants will be able to rely 
on price controls within the program structure rather than through some uncertain 
political solution to change the State’s policies if prices go significantly higher.  At the 
same time, the ARB should continue to develop and consider policies that decrease the 
demand for allowances, such as electrification, and policies that provide supply flexibility 
when needed in order to foster stable market prices at levels hopefully much lower than 
the price ceiling.  The best market structure is one where the price ceiling influences the 
market but is never reached. 
 
In the past SMUD has recommended a variety of demand reducing and supply 
stabilizing policies, some of which have not been adopted by ARB.  At this juncture, 
where the Cap-and-Trade program has been stabilized by court rulings and legislative 
action and is doubling in lifetime, SMUD suggests that it is appropriate for the ARB to 
consider structural changes that may have been difficult to include in the initial Cap and 
Rulemakings.  These include:  
 

 Additional electrification measures to reduce demand for allowances; 
 

 Policies that ensure that the amount of offsets allowed under the lowered and 
constrained offset limit can be fully utilized in the market, such as offset banks, 
offset limit trading or spreading, etc.; and 
 

 A limited amount of banking to smooth the transition between compliance 
periods. 
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If prices in the market do rise to the price ceiling, SMUD strongly supports the 
environmental integrity provisions included in AB 398, which require ARB to use the 
revenues from selling “additional” allowances in the market to achieve at least a one-to-
one reduction in GHG emissions.  SMUD supports: 
 

 Ensuring environmental integrity by going beyond one-to-one reductions where 
feasible; 
 

 Inclusion of well-developed, ready to implement, offset projects such as REDD 
projects; 
 

 Using the new one-way linkage option in the Cap-and-Trade regulations to 
procure and retire compliance instruments from other jurisdictions where 
appropriate and feasible; and  
 

 Early consideration of policies to develop and establish options and projects 
well before the price ceiling is reached, so that emission reductions can be 
readily and quickly accessed at that point. 

 
B. Price Containment Points 

 
SMUD supports robust price containment points, or “speed bumps”, that will act to inject 
supply quickly into the market to constrain for a time a rapid rise in allowance prices.  
AB 398 directs that one third of the allowances in the APCR as of the end of 2017 be 
used to initially fund the required price containment points.  ARB has determined that 
this will amount to just over 40 million allowances in each speed bump.  This represents 
about a 10-15% injection above the annual allowance budgets of approximately 300-
350 million over the next few years.  While a good start, SMUD is concerned that this 
amount of injected supply may be insufficient to act as intended – to stabilize the price 
curve and allow the market time to get demand back in balance with supply.   
 
SMUD recommends adjusting the “vintage borrowing” provision in the Cap-and-Trade 
regulations to ensure robust price containment points.  Currently the Cap-and-Trade 
regulations allow ARB to continue selling allowances at the highest APCR Tier price 
(now the singular APCR price), by borrowing 10% of the allowance budget from future 
vintages or budget years (starting with vintages farthest out in time).  However, with the 
new price ceiling mechanism required by AB 398, this vintage borrowing, at the ceiling, 
is superfluous, since AB 398 makes additional compliance instruments available at the 
ceiling price.  SMUD suggests that ARB transfer the vintage borrowing concept to the 
price containment points, establishing that at each of these points supply can continue 
to be injected by borrowing up to 5% of future vintages or allowance budgets.  This will 
promote the price stabilization envisioned by the containment point concept. 
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C. New Offset Limits and Constraints 
 

AB 398 lowered offset limits and required that one half of offsets used must come from 
projects with “direct environmental benefits” in California.  SMUD has no input at this 
time about what is meant by “direct environmental benefits”.  SMUD does support the 
ARB position as described in the October 12th workshop – that the law essentially 
divides the offset market into two separate and independent categories.  Hence, an 
obligated entity is perfectly free to surrender offsets that do not provide “direct 
environmental benefits” up to the 2% limit established for the years 2020-2025 and the 
3% limit for years 2026 through 2030, independently of the amount of offsets retired that 
do have “direct environmental benefits”.  In addition, SMUD supports the ARB proposal 
to apply the 6% limit to the entire required “surrender” in 2026 – the third year of a 
compliance period.   

 
D. Banking Rules 

 
AB 398 requires ARB consideration of revised banking rules with the intent of 
discouraging speculation, avoiding financial windfalls, as well as ensuring compliance 
flexibility and avoiding price volatility.  As an electric utility subject to significant swings 
in zero-emission hydroelectric generation between “wet” and “dry” years, SMUD places 
great importance on flexible banking rules.  SMUD strongly prefers the current banking 
structure in the Cap-and-Trade program, whereby an allowance of one vintage can be 
used in any subsequent vintage year – unlimited banking.  This provides the flexibility 
needed to ensure compliance as hydroelectric generation varies from year to year while 
at the same time protecting against the risk that compliance assets – allowances – are 
not stripped of value in the market.  As banking revisions are considered, SMUD 
suggests that compliance entities be grandfathered under current rules.   

 
E. Question of “Over-allocation”  

AB 398 requires ARB to evaluate and address concerns about over-allocation in the 
number of available allowances for the years 2021 to 2030.  SMUD believes that ARB 
should make clear that this evaluation is addressing concerns about the total available 
compliance instruments in the market, not the EDU allocations recently adopted nor the 
industrial allocations that depend on assistance factors.  SMUD will strongly oppose any 
re-evaluation or reconsideration of the EDU allocation structure adopted in July, 2017.  

With respect to the total number of allowances in the 2021 through 2030 budgets,  
SMUD suggests that at this time ARB can afford to take a “wait and see” approach.  
While it is widely recognized that there is a substantial amount of unsold and/or unused 
allowances in the market today, there is no need to make an early and significant 
correction to the provided allowances going forward.  It remains speculative that there 
will be too many allowances available in 2030, since over the next 13 years there are 
many factors that will play out to affect demand for allowances versus the current supply, 
including but not limited to: 
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 Strong economic growth – the 2009 recession was one reason for lower than 
expected allowance demand at the beginning of the Cap-and-Trade program, but 
today California’s economy is expanding rapidly; 
 

 Linkage with Ontario – the planned linkage with Ontario in 2018 is expected to 
increase demand for allowances in comparison to supply – as acknowledged by 
the Ontario representative at the October 12th workshop; 
 

 Potential linkage with other jurisdictions –  there is speculation that some other 
Western states may consider joining the Cap-and-Trade program, and it is not 
clear what the demand/supply impacts of the increased market scope would be 
at this time; 
 

 Potential triggering of the new “one-way” linkage option – even without a full 
linkage to the California/Quebec/Ontario market, other jurisdictions may begin to 
procure and retire California allowances through the new “one-way” linkage 
established in the adopted July regulations; 
 

 Placing of allowances into the APCR – AB 398 and the adopted July regulations 
require that allowances that remain unsold for more than 24 months be 
transferred to the APCR, where they will be unavailable to the Cap-and-Trade 
market until and unless market prices bust through the pending price 
containment points and reach (or at least approach) the price ceiling; and 
 

 The potential for reduced hydroelectric generation in future years, due in part to 
the impacts of climate change itself on California weather.   

Given all these factors, SMUD does not see a present need to “adjust” the amount of 
allowances provided to supply the Cap-and-Trade market, beyond the adjustment 
already adopted by CARB in the July amendments to transfer an additional 52.6 million 
allowances into the APCR from 2021-2030.  It would be a mistake to significantly 
reduce future allowance budgets today only to find out in 10 years that demand is then 
exceeding the reduced supply and the market is pushing the price ceiling.  

SMUD understands that one reason for the requirement in AB 398 to analyze over 
allocation was concern that a lingering amount of excess supply would be available in 
2030 and use of that “bank” in that year would challenge achievement of the 2030 target 
of GHG emissions 40% below 1990 levels.  ARB should not be overly concerned about 
this possibility, for the following reasons: 

 Compliance entities will not increase emissions in 2030 simply because banked 
allowances are available.  Increases or decreases in emissions over time are 
based on the price of allowances versus the cost of abatement, not the existence 
or size of a “bank”;   
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 Compliance entities will expect the Cap-and-Trade program to extend beyond 
2030, and see any bank they have as ensuring the ability to comply in the long 
run, rather than having a 2030 “use it or lose it” aspect; and 
 

 The impacts of GHG emissions are related to cumulative amount of CO2e in the 
atmosphere, rather than the specific amount released in 2030.  If lower 
emissions in the years leading up to 2030 result in an available “bank” in that 
year, that’s a good thing because emissions have been reduced sooner. Flexible 
banking rules encourage such early reductions. 

 
F. EDU Allowance Allocation – Electrification  

Board Resolution 17-21 directed the Executive Officer to continue to evaluate 
appropriate quantification methodologies for additional EDU allowance allocation to 
reflect the increased “cost burden” to EDUs associated with transportation electrification 
load growth.  SMUD supports consideration of additional allowances for transportation 
electrification, and believes that ARB staff should also consider additional EDU 
allocations to cover additional load and emissions from non-transportation electrification 
(as required by SB 350).   

Broad substitution of electricity for combustion of fossil fuels is an essential measure for 
achievement of Governor Brown’s goal of a 50% reduction in petroleum use in vehicles 
by 2030.  Electrification of the transportation sector will reduce GHG emissions overall 
because on a miles travelled per ton of CO2e emitted basis, there are substantially 
greater decreases in emissions from the transportation sector than there are increases 
in emissions from the electric sector (approximately 4 tons decreased in transportation 
for every ton increase in the electric sector). Despite this favorable trade-off, the EDU  
sees an emission increase and the additional compliance cost, as well as the cost of 
additional infrastructure.  These EDU “costs”, if not offset, act as a drag on EDU 
investment in electrification. 

SMUD is concerned that ARB staff will require expensive and infeasible documentation 
of electrification load growth in order to receive any additional allowances for increased 
electrification.  Slide 13 from the October 12th Cap-and-Trade workshop suggests that 
Staff will emphasize “… large, quantifiable, and verifiable (to allocation standards) 
growth”.  An emphasis on large impacts makes some sense, but broad electrification, 
including electrification of gas end uses in buildings is needed and should be supported.  
Verification requirements for load growth due to electrification should be established 
with consideration whether the requirements can be cost-effectively implemented so as 
to allow the emission reductions with reasonable certainty.  While the term “allocation 
standards” is not defined, SMUD is concerned that there is a view by Staff that the 
additional load from electrification must be metered incrementally, or verified through 
some equivalent demonstration of this load, no matter how small the load or what the 
costs of this demonstration are.    

For example, most electric vehicles are currently charged at home, using a dedicated 
circuit or a simple normal outlet, neither of which is typically metered separately from 
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the house as a whole.  Requiring a separate meter for demonstration of the additional 
load would be an unnecessary expense.  Electrification of other end-uses, such as 
water heating, space heating, etc., are currently less significant in magnitude than 
transportation electrification, and are even less amenable to verification methodologies 
such as separate meters.     

Requiring load growth from transportation electrification to be precisely measured 
seems to simply ignore the dramatic reduction in overall emissions – as if the electric 
sector emission increases are independent of the transportation sector decreases.  In 
point of fact, if overly strict requirements for documenting electric load growth are 
implemented, the State could lose some of the dramatic transportation sector reductions. 
The situation is completely different than allocations to industrial entities which are 
based on documented production from a facility, but with no commensurate 4-1 
emission reduction in another sector.   

 
G. EDU Allowance Allocation – Consignment 

Board Resolution 17-21 also directed the Executive Officer to consider requiring all 
EDUs to consign all allowances to auction and use auction proceeds to further the goals 
of AB 32 and SB 32.  SMUD is opposed to requiring POUs to consign all of their EDU 
allowances to auction.  SMUD believes that the consignment-choice provision of the 
current Cap-and-Trade regulations has been working  well for five years now, and sees 
no reason to make this change.  A recognized and reasonable acceptable use of 
administrative allowances is to simply place them in compliance accounts, rather than 
force the risk of market participation in order to procure allowances for compliance.   

Thank you for the opportunity to comment. 

/s/ 

WILLIAM W. WESTERFIELD, III 
Senior Attorney 
Sacramento Municipal Utility District 
P.O. Box 15830, MS A311 
Sacramento, CA   95852-0830 

/s/ 

TIMOTHY TUTT 
Government Affairs Representative 
Sacramento Municipal Utility District 
P.O. Box 15830, MS A313 
Sacramento, CA   95852-0830 
 
cc: Corporate Files 
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Ms. Rajinder Sahota     via e-mail at: rsahota@arb.ca.gov 

California Air Resources Board 

1001 I Street 

Sacramento, CA 95814 

 

 

Re: WSPA Comments on ARB’s 10-12-17 Workshop on AB398 Follow-up 

 

Dear Ms. Sahota: 

 

The Western States Petroleum Association (WSPA) is a non-profit trade association representing 

companies that explore for, produce, refine, transport, and market petroleum, petroleum products, 

natural gas and other energy supplies in California and four other western states.  

 

WSPA appreciates this opportunity to provide comments on the Air Resources Board’s (ARB) 

October 12th workshop which provided for discussion of the regulatory follow-up and implementation 

of AB398.  

 

AB398 provides an extension of the state’s cap-and-trade program through 2030 and includes cost-

containment mechanisms which, if designed properly, will allow the state to reduce the overall cost of 

reducing California’s greenhouse gas emissions. 

 

In this letter, we will provide some of our preliminary feedback regarding the third compliance period 

industry assistance factor, the over allocation question, price containment points, offsets, unsold 

allowances, and banking.  

 

Third Compliance Period Industry Assistance Factor 

The state has historically emphasized the importance of creating a climate change program which 

provides a means of reducing the potential negative economic impacts of a carbon policy while at the 

same time ensures that the state can meet its environmental goals. To that end, AB32 gave specific 

direction to ARB to minimize leakage. 

 

In order to guard against leakage, academics and economists have advised the state to consider, as part 

of the design of the cap-and-trade program, a system of allowance allocation that includes industry 

assistance. In recognition of this important component of the state’s cap-and-trade program, the Board 
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issued Board Resolution 17-21 at its July 2017 Board meeting in which it directed staff to “propose 

subsequent regulatory amendments to provide a quantity of allocation, for the purposes of minimizing 

emissions leakage, to industrial entities for 2018 through 2020 by using the same assistance factors in 

place for 2013 through 2017.”  

 

During the workshop on October 12, 2017, ARB staff discussed the extension of the previously 

adopted industry assistance factor, making the important point that doing so would not mean that 

entities are allocated all allowances they need to comply with the state’s cap-and-trade program. ARB 

staff highlighted that by 2030, most industrial sectors will receive less than 50% of the allowances 

needed to cover their compliance obligations
1
. This clarification is important as there has been some 

misunderstanding of the facts on this point in the press. The point made by ARB staff should serve to 

set the record straight. WSPA supports the direction of the Board Resolution and requests that ARB 

staff put forward a proposal that enacts that direction as quickly as possible.  

 

The Board’s action is consistent in spirit with the Legislature’s intent in AB 398 to contain costs and 

support California’s jobs and industry. If this action is not taken, the state’s economy could be subject 

to a one time unnecessary shock downwards.  

 

Over Allocation Question  

A few stakeholders have noted that today’s current emissions levels are lower than what was 

forecasted as the anticipated level of capped emissions. The fact that California is exceeding its 

greenhouse gas emission reduction target should be celebrated. Nonetheless, some stakeholders have 

questioned why this might be. The Legislative Analyst’s Office points out in their February 2017 

report titled The 2017-18 Budget: Cap-and-Trade that slower than expected economic growth and the 

implementation of multiple complementary measures could be reducing emissions more than had been 

expected.  

 

We would note that to the extent the stringency of certain programs increase – for example, the Low 

Carbon Fuel Standard – even more emission reductions will be forced to occur under complementary 

measures as opposed to the cap-and-trade program, thus driving up overall compliance costs. If ARB 

desires to have more emission reductions occur under the cap-and-trade program, it may want to 

consider, where feasible, reducing the stringency of complementary measures such as the LCFS. This 

could allow the state to meet its GHG emissions target at a lower cost to California consumers and its 

economy. 

 

WSPA believes that the cap-and-trade program is operating as it was designed by ARB for the first 

part of the program (2012-2020).  The future of the program will be structurally different in two ways: 

the annual reduction required will rise to 4-5% per year, and California plans to rely more heavily on 

cap-and-trade after 2020. There is also a substantial change economically for California due to the 

Great Recession which reduced CA productivity by 7% during the first half of the program, causing 

                                       
1
 Because the compliance obligations associated with petroleum products constitutes more than 70% of the total 

obligation, members of the petroleum sectors will actually receive less than 15% of the allowances needed to cover their 
compliance obligations. 
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reduced emissions.  Under the policy and due to technological costs of meeting the higher emission 

reduction rate that will be introduced beginning in 2020, allowances will be in higher demand.  

Recovery from the Great Recession could also increase emissions as CA increases productivity. These 

structural changes will put substantial pressure on the allowance supply. If that supply is artificially 

constrained even further, it will simply increase costs of allowances and ultimately cause the cap-and-

trade program to reach the price ceiling sooner.  Therefore, changes should not be made to the 

allowance budgets that comprise the cap until the impacts of these substantial changes are understood. 

In the interim, we oppose the idea that the cap should be further reduced. The market has already made 

assumptions about allowance supplies in the coming years.  

 

For the long-term health and sustainability of the cap-and-trade program, it is vital for the ARB to 

continue to send consistent signals to the market, especially as it relates to the cap and associated 

allowance budgets. Changing the cap and allowance budgets midstream would undermine certainty in 

the market. 

 

Price Containment Points 

AB398 directs ARB to establish two price containment points at levels below the price ceiling. As a 

guiding principle, the price containment points should provide true opportunity for cost containment 

and be set at a point to allow early enough warning to the market. This would avoid undue program 

costs and adverse economic impacts. We also recommend that ARB design the price containment 

points in a way that would minimize or avoid the need for last minute program changes.  

 

Offsets 

ARB accurately points out in their October 12
th

 Workshop presentation that offsets fund reductions in 

uncapped sectors and serve as an important cost-containment mechanism by expanding opportunities 

for emission reductions. To maintain that function, it will be important for ARB to send consistent 

signals in order to avoid undermining the market. To that end, WSPA recommends that ARB consider 

grandfathering offset projects that are currently listed with an offset registry but not issued by the state 

of California. Not doing so would send a signal to potential developers that ARB may change its mind 

midstream, undermining potential future investments in these projects.  

 

Unsold Allowances 

During the past year, market conditions indicated some ambivalence about the longevity and 

sustainability of the state’s cap-and-trade market, evidenced by low demand at earlier auctions. As a 

result of this temporary low demand, some allowances went unsold. Allowances that remain unsold for 

more than 24 months will be transferred to the APCR for sale at the APCR price tiers until December 

31, 2020. Section 95911(f)(3)(C) of the regulation limits the number of unsold allowances re-

designated to a subsequent auction to 25% of the total allowances for such auction, so the ability of the 

ARB to dispose of unsold allowances through auctions is somewhat limited. WSPA supports changing 

the current limit in order to maximize the ability of unsold allowances to re-enter the market. Doing so 

will improve credit supply and will reduce the potential for volatility in the market. 
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Furthermore, consistent with the direction and spirit of AB398, rather than re-populate the APCR, 

ARB should abandon the use of the APCR. The 52.4M allowances from vintage 2021-2030 which are 

currently scheduled to be added to the APCR should instead be redistributed evenly into the allowance 

budgets and auctioned.  

 

Banking 

Banking is an important design feature of a cap-and-trade program. Banking encourages early 

emission reductions and decreases potential market volatility. Current regulatory rules allow 

compliance entities to bank prior or current vintage allowances for use in any future compliance 

period. WSPA supports the continuation of this practice.  

 

WSPA looks forward to working with ARB to address these issues. If you have any questions, please 

contact me at this office, or Tiffany Roberts of my staff at (916) 325-3088 or email 

troberts@wspa.org. 

 

Thank you, 

 

 

 

cc: Richard Corey – ARB 

Edie Chang – ARB 

Tiffany Roberts - WSPA 
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Wednesday, January the 10th, 2017 
 
 
Via Electronic Submittal 
 

Ms. Rajinder Sahota 
Assistant Division Chief 
Industrial Strategies Division 
California Air Resources Board 
1001 I Street 
Sacramento, CA 95814 
 
Re:  CMCA INITIAL COMMENTS ON NEXT STEPS FOR THE POST-2020 CAP AND TRADE 

REGULATION – IN RESPONSE TO THE AIR RESOURCES BOARD’S WORKSHOP ON 
OCTOBER 12th, 2017 

 
Dear Ms. Sahota: 
 

The Carbon Market Compliance Association (“CMCA”) is a non-profit organization 

consisting of compliance entities and market participants involved in the Western Climate 

Initiative (“WCI”) Cap and Trade program that includes many entities with compliance 

obligations in California, Ontario and Quebec.  Founded in 2014 and with over 25 members 

today, the CMCA provides an organized platform for carbon market compliance entities and 

other market participants to come together, discuss current issues affecting markets and 

compliance programs, and seek to promote the economic efficiency and fairness intended by 

such programs.  

CMCA is a strong supporter of California’s greenhouse gas (GHG) emissions reduction 

goals and the Cap-and-Trade (“C&T”) Program and appreciates the opportunity to provide 

comments to CARB.  Specifically, CMCA is providing initial comments on the post-2020 C&T 

regulation and the implementation of AB 398 in response to the recent workshop conducted by 

CARB on October 12th, 2017.   CMCA convened a stakeholder group of compliance entities, 

market participants, and interested stakeholders including non-CMCA members, which met 

weekly starting in September 2017, to focus on issues that are very important to ensuring a 
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successful long-term market-based program to reduce emissions and meet California’s 

admirable environmental goals.  CMCA recognizes that climate change is a critical threat to the 

economy, environment and public health of California. It is imperative that the C&T Program 

play a significant role in reducing emissions to meet the targets laid out by SB-32 and the Draft 

Scoping Plan in a cost effective and economically efficient manner.  

 

The comments provided in this letter are a reflection of the issues where CMCA 

members who participated in the discussion group reached a general consensus and this 

document only references CMCA members consensus viewpoints.  This stakeholder group also 

reached out to a number of economists and other stakeholders impacted by the C&T Program 

and this “consensus” does not necessarily reflect their views or the views of non-CMCA 

members who participated.  

 

1. PRICE CEILING: 

AB-398 requires that CARB establish a price ceiling and that certain prescribed 

considerations be used in establishing the price ceiling.  CMCA believes that CARB should also 

consider the potential impact upon linked jurisdictions when establishing the price ceiling. 

CMCA recommends that the minimum price ceiling starting point in 2021 be at least 

$50/ton (in absolute dollars, not relative to the floor price) and be above the estimated social 

cost of carbon in 2030 such that rational economic decisions are made by the market. 

The price ceiling point in 2021 should be no higher than $80/ton (in absolute dollars, not 

relative to the floor price) for the following reasons:  

● To minimize adverse impacts on the California economy and jobs. 

● To minimize economic and environmental leakage when considering the level of 

assistance (direct allocations) provided to covered entities.  

● To avoid threatening the long-term viability and support for the cap and trade program 

within the WCI and other jurisdictions with which it might link in the future.  
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CMCA recommends that ARB maintain a constant spread between the floor and the 

ceiling roughly through 2030.  CARB could reconsider the appropriate ceiling level and rate of 

increase post 2030 in later scoping plan updates.  

 

2. PRICE CONTAINMENT POINTS: 

AB-398 also requires that CARB establish certain price containment points.  Depending 

on the final level chosen by ARB for the ceiling price, CMCA recommends that the price 

containment points should be equidistant between the auction reserve price and the price 

ceiling as long as this equates to a starting point for the first Price Containment Point above 

$30.   

It is important the Price Containment Points be used to send appropriate market signals, 

mitigate extreme price volatility and provide a trigger point for the legislature and stakeholders 

to review the program parameters.  If the price containment points are set too close to the 

auction reserve price they will unduly dampen prices early on while removing protections later 

in the program.  Conversely, as CARB pointed out when it proposed collapsing all three tiers of 

the APCR into one in the 2016-2017 regulatory amendment process, the price containment 

points are ineffective if set too close to the price ceiling or too close to each other.   

 

Volume of allowances in the price containment points: 

It was the consensus of the CMCA stakeholder members and some of the market 

experts with whom we consulted that CARB should attempt to reinforce the price containment 

points by putting in additional allowances over which CARB has discretion.  Additional 

allowances could be provided by ARB in the price containment points through including:  

● Post-2020 APCR allowances previously set aside and taken out of budget years 2021 to 

2030. 

● Unsold allowances that revert to the APCR after 24 months being unsold. 

● Any allowances from reduced annual budgets that CARB may determine through the 

regulatory process to further address perceived oversupply concerns.  
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Additionally, ARB should evaluate employing the “borrowing” mechanism currently in the 

regulations to reinforce the volumes in the price containment points if such a mechanism is 

deemed appropriate.  

 

3. DISTRIBUTION MECHANISM FOR SALES AT THE PRICE CEILING AND THE PRICE 

CONTAINMENT POINTS: 

AB 398 provides only limited direction on how allowances at the price containment 

points and price ceiling should be sold: 

“To implement the price ceiling, the state board shall develop a mechanism that 

consists of both of the following: Allowances remaining in the allowance price 

containment reserve as of December 31, 2020, shall be utilized solely for the purpose of 

sale at the price ceiling established by this section. If the allowances from the allowance 

price containment reserve are exhausted, the state board shall offer covered entities 

additional metric tons at the price ceiling if needed for compliance.”1 

“Establish two price containment points at levels below the price ceiling. The 

state board shall offer to covered entities nontradable allowances for sale at these price 

containment points. The price containment points shall be established using two-thirds, 

divided equally, of the allowances in the allowance price containment reserve as of 

December 31, 2017.”2 

CMCA believes that the current APCR sale process could provide a starting framework to 

sell allowances at these price containment point levels.  Specifically, CARB should use a sale 

process, similar to the current Reserve Sale, which provides entities the opportunity to 

purchase allowances at these specific price containment point levels at least once a year and 

prior to each compliance surrender deadline.   

Reserve Sales are held quarterly after the regular quarterly auctions. Beginning in 2021, 

the first, second, and final Reserve Sales scheduled for each year will only be offered if the 

                                                      
1 https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201720180AB398 [s38562(c)(2)(A)(ii)(I-II)] 
2 https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201720180AB398 [s38562(c)(2)(B)] 
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Current Auction held in the preceding quarter results in an auction settlement price greater 

than or equal to 60% of the APCR sale price (e.g., if the APCR price were $80 in 2021, then those 

Reserve Sales would only be held if the Current Auction clearing price of the preceding quarter 

were greater than or equal to $48).   Regardless of price, though, the third reserve sale each 

year is always held. 

Modified Reserve Sales to Accommodate Price Containment Point Sales 

CMCA recommends that the Reserve Sales structure be modified once the price 

containment point levels are determined, so that Reserve Sales are held only if the preceding 

Current Auction clearing prices are greater than or equal some percentage of the relevant price 

containment point price (e.g., if the first price containment point were $36 in 2021, then the 

Reserve sale associated with that point would be held if the Current Auction clearing price were 

greater than or equal to $21.60), and similarly for the second price containment point and price 

ceiling structures.   Regardless of price, though, the third reserve sale each year is always held 

in order to provide a compliance option in cases of low market liquidity or availability. 

The purpose of the sale of allowances at the price containment points and the price 

ceiling is cost-containment for compliance with the program. Therefore, it is important that 

entities be offered the opportunity to purchase allowances at those prices prior to compliance 

deadlines. Adequate time and opportunity for purchase should be given to minimize the risk of 

non-compliance and the process should be kept simple and consistent across jurisdictions. 

CMCA believes that in contrast to the current APCR structure, the price containment 

points should be more widely distributed and that there should be a separate Reserve Sale for 

allowances from each price-containment point, since entities can buy additional allowances at 

subsequent auctions or in the secondary market. (I.e., if prices rise to the trigger point for the 

first price containment point, then only allowances from that first price containment point 

would be offered at that Reserve Sale).  If Current Auction clearing prices are greater than or 

equal to the trigger price for the second price containment point, the Reserve Sale would also 

offer allowances at the second price containment point.  If there is more demand than supply 
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for allowances at the first and second price containment points, CARB would allocate them pro-

rata based on entities’ bids, as APCR allowances are treated in current regulations. 

While CMCA believes that that this same mechanism could be used for the ceiling 

allowances, ARB might need to consider some additional tracking mechanism to differentiate 

between allowances available at the ceiling and additional instruments made available at the 

ceiling price once allowances are exhausted.  

With regard to whether covered entities can buy additional metric tons at the price 

ceiling, the language “if needed for compliance” should be self-defined (with compliance 

entities determining need), since compliance entities would seek to minimize the number of 

instruments they buy at the price ceiling. CMCA recommends that instruments bought from the 

price containment points and price ceiling sales go directly into an entity’s compliance account. 

The price ceiling and price containment point sales should be open to covered entities 

and opt-in covered entities in California and linked jurisdictions.  Otherwise, at higher prices, 

more tradable instruments will transfer to linked jurisdictions, and California entities would end 

up purchasing more non-tradable instruments.  Allowing broader participation could avoid this 

market segregation between tradable and non-tradable instruments. 

 

4. MAINTAIN ENVIRONMENTAL INTEGRITY WITH FUNDS COLLECTED AT THE PRICE 

CEILING: 

Regarding the use of funds collected by CARB at the ceiling price, CMCA recommends 

that by default CARB can purchase Air Resources Board Offset Credits (“ARBOC”) and other WCI 

Linked Jurisdictional Offsets in order to meet the 1-for-1 reduction requirement set out in the 

legislation.  Additionally, if CARB expands the definition of ARBOCs to include REDD or other 

new protocols these would also, by default, qualify as eligible instruments.  Additionally, the 

one-way linkage mechanism established in the adopted 2017 amendments whereby ARB may 

purchase compliance instruments from other jurisdictions could also qualify as eligible 

instruments, as long as such were approved by ARB.     

http://www.carbon-association.org/
http://www.carbon-association.org/
http://www.carbon-association.org/
http://www.carbon-association.org/
http://www.carbon-association.org/
http://www.carbon-association.org/
http://www.carbon-association.org/
http://www.carbon-association.org/


 

CARBON MARKET COMPLIANCE ASSOCIATION  
 

 

7 
 

While CMCA expects that ARBOCs will likely provide the bulk of the instruments used by 

CARB to satisfy the 1-for-1 reduction requirement, CMCA feels that it is important for CARB to 

not presuppose the outcome and outline a path for other reductions to be eligible.  CMCA 

recommends that CARB establish a process for third parties such as registries, project 

developers and other parties to pre-qualify instruments/projects to be eligible to be purchased 

by CARB in the event the ceiling is triggered, and additional reductions are necessary. 

Developers and private parties will respond to price signals from the market, but there 

will be a multi-year lag between those signals and the availability of reductions that meet the 

eligibility requirements set out in the legislation. Therefore, CARB should have this pre-

qualification process set up and running by Jan 1, 2020 to provide developers enough time to 

be able to start developing projects if they are ever needed.  Lastly, CARB should be required to 

issue a final ruling on instrument/project pre-qualification within 1 year (365 days) of a party 

submitting all the required documentation. 

Without some form of prequalification process, it is not likely that private capital will 

invest in activities to provide these reductions prior to the need being triggered, which may 

significantly impede the ability of CARB to meet the requirements of the legislation in a timely 

manner.   

For private capital to have confidence in being able to sell qualified instruments/projects 

to CARB when the price ceiling is triggered, some guaranteed percentage of the funds, say 50%, 

should be required to be dispersed through a Dutch Auction where any qualified project 

instrument/project that is offered in at a competitive price is guaranteed to be purchased.    

CARB should be able to use other mechanisms or procurement options, such as RFPs 

and bilateral contracts to disperse the remainder of the funds as overseen by the Board with 

the intent of maximizing co-benefits to Californians.  Any party should be able to sell qualified 

instruments/projects to CARB, including but not limited to compliance entities, project 

developers, speculators and NGOs.   

In addition, as discussed above, CARB should explore one-way linkage agreements with 

other relevant jurisdictions so that this option is available if needed.  The linkage agreement 
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does not have to be a broad authority for California entities to procure instruments at market 

prices – it can be limited, if desired, to ARB being able to procure instruments only as part of 

the ceiling price mechanism. 

CARB should, if possible under its authority, further explore methodologies of either 

pre-procuring or pre-contracting or otherwise incenting third parties to develop qualified 

reductions, if, for example, prices reach the second price containment point or some level 

closer to ceiling prices.    

CARB should always seek to purchase 1 for 1 reductions at the lowest reasonable price 

and generate savings compared to the ceiling price, if at all possible.  Recommendations on 

using such savings are discussed at the end of this section.  

On timing, CARB should seek to acquire the required emission reductions as quickly as is 

practicable, without depleting the available supply of ARBOCs upon which compliance entities 

rely for normal use. CARB should obtain sufficient instruments to meet its one-to-one reduction 

obligation in a timely fashion, keeping in mind the impact of ARB purchases on the supply of 

ARBOCs in any given compliance period to ensure that compliance entities still can procure 

offsets in the market up to the maximum amount of offsets entities are allowed to submit 

towards their compliance obligation (4% of the total budget from 2021-2025 and 6% of the 

total budget from 2026-2030).  

If ARB procurement would detrimentally affect that compliance threshold, then CARB 

should achieve the one to one reduction obligation over a greater period of time, but strive to 

procure the required emissions reductions over no more than three years.  

 

Lastly, if ARB is able to purchase emission reductions at a lower cost than the ceiling 

price collected from compliance entities, CMCA recommends the following for the use of such 

funds:  

1.  First, ARB should seek where possible to spend the bulk (such as 60%) of such 

savings on strategies to help reduce emissions under the capped sectors in 

California.  ARB may be able to achieve reductions that are not occurring due to 
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market inefficiencies or lack of investment capital, or help reduce the costs of 

reducing emissions in the capped sector so that those reductions happen more 

quickly.  By targeting these capped sector reductions, hopefully ARB can help 

move emissions back below the level that resulted in compliance entities 

purchasing ceiling reductions.  CMCA feels that in having met the minimum 1 for 

1 reduction prior to using these funds to further reduce emissions that ARB has 

the authority to incent reductions in the capped sectors.  As such, under all 

circumstances ARB should seek to uphold the principle of additionality and only 

act where absent its actions these emission reductions would not occur under 

business as usual.  

2.   Second, ARB should reserve a portion seek to spend (such as 40%) of such 

savings on developing future 1 for 1 reduction projects.  This could include early 

stage investments in emission reducing projects or new technology development 

and could also take the form of deposits made with project developers that give 

CARB the right to buy future emission reductions at a pre-set and fixed price.   

3.    Finally, ARB should focus any remaining funds on achieving additional 

emission reductions (procuring additional offsets or compliance instruments 

from other jurisdictions) to offset observed or potential shortfalls in the 

expected reductions from non-capped sectors, such as from SLCP measures.    

 

5. OFFSETS & DIRECT ENVIRONMENTAL BENEFITS: 

Regarding the use of offset credits for compliance, a critical provision of the Cap and 

Trade program, AB 398 requires that a portion of the offsets surrendered for compliance are 

sourced from projects that provide direct environmental benefits in the state of California: 

“direct environmental benefits in the state” are the reduction or avoidance of emissions of any 
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air pollutant in the state or the reduction or avoidance of any pollutant that could have an 

adverse impact on waters of the state.”3  

CMCA agrees with the ARB Staff structure proposed in the October 12th workshop, that 

for the compliance years during the period from January 1, 2021, to December 31, 2025, 

inclusive, an entity may meet up to 2 percent of a compliance obligation by surrendering offsets 

that do not provide direct environmental benefits in the state without any obligation to procure 

or surrender an equivalent number of offsets that do provide direct environmental benefits in 

the state.  Similarly, for compliance years from January 1, 2026, to December 31, 2030, an 

entity may meet up to 3 percent of a compliance obligation in this manner. 

CMCA recommends that offset projects whose address is physically located within the 

state of California should automatically earn designation as a project that delivers 

environmental benefits in the state, both for past and future ARBOC issuances. 

When a project address is physically located outside of the state of California, CMCA 

recommends that CARB consider developing a short form that allows an Offset Project 

Operator (“OPO”) or an Authorized Project Designee (“APD”) to apply for designation as a 

project that provides direct environmental benefits in state. As it may not be immediately 

apparent how the project provides such benefits to California, the form would request a 

description of the rationale such that CARB can make a determination for all ARBOCs from that 

project, whether past or future issuances. Once determined affirmatively, CARB should 

designate qualifying ARBOCs as such. To support market awareness of the projects granted 

such designation, the determination can be made public by posting to CARB’s website and the 

appropriate Offset Project Registry. 

 It may not immediately be apparent from a project’s registration information that a 

project provides direct environmental benefits in the state. Furthermore, with the development 

of innovative projects and the anticipated adoption of new protocols, environmental benefits 

can be delivered to California in ways unforeseen today.  CMCA further recommends that CARB 

                                                      
3 https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201720180AB398 [p11: s38562(c)(2)(E)(ii)] 
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retain discretion to interpret and apply the legislative definition.  As an example, ODS 

destruction projects are currently designated as occurring out-of-state, primarily in Arkansas, 

because no destruction facility is located in California.  However, a significant portion of the 

high-GWP refrigerants destroyed are known to be collected in California.  Emissions of these 

short-lived climate pollutants have certainly been avoided in-state along with other direct 

environmental benefits to California from reducing the end-of-life impacts of these chemicals.  

If a project developer can demonstrate to CARB’s satisfaction that out-of-state destruction 

provides real, permanent, quantifiable, verifiable, enforceable and additional environmental 

benefits beyond the reduction in GHG emissions they satisfy the requirement for “direct 

environmental benefits in the state,” as per the AB 398 definition.  Other examples include 

forestry and agricultural projects located outside of the state but within California watersheds 

such as the Klamath River Basin watershed. This illustrates the need for project-specific review 

of any project claiming to deliver environmental benefits in California. 

The assertion, evaluation, and decision regarding whether a project provides direct 

environmental benefits in California should be incorporated into the offsets issuance process in 

order to facilitate the development of projects that provide direct environmental benefits in 

the state, even when such projects may be physically located elsewhere. 

CMCA recommends that the reduction of the 8 percent offsets usage limit and the 

further limitations on a portion of the limit for projects that provide direct environmental 

benefits in the state not be applied to offset policies in linked jurisdictions.  For linkage 

determinations, SB 1018 (2012) explicitly refers to the criteria established under AB 32 as the 

measures of offset program stringency.  Specifically, offsets are required to be real, permanent, 

quantifiable, verifiable, enforceable, and in exceedance of reductions that are otherwise 

required by law or regulation or that are expected to occur under business-as-usual.  Nowhere 

did lawmakers indicate that the proportion of offsets is to be considered in linkage decisions.  

Indeed, offsets usage is only one of many components of a cap and trade program that should 

be evaluated when evaluating new potential linkage partners or harmonization with existing 

linkage partners.  
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6. BANKING & HOLDING LIMITS: 

In establishing a regulation applicable from January 1, 2021, to December 31, 2030, AB-

398 directs CARB to “Establish allowance banking rules that discourage speculation, avoid 

financial windfalls, and consider the impact on complying entities and volatility in the market.”4 

CMCA recommends that CARB establish the same compliance rules that exist in the pre-2021 

regulation: 

“To fulfill a compliance obligation, a compliance instrument issued pursuant to sections 

95820(a) and 95821(a) must be issued from an allowance budget year within or before 

the year for which an annual compliance obligation is calculated or the last year of a 

compliance period for which a full compliance period compliance obligation is calculated, 

unless: (A) The allowance was purchased from a California Allowance Price Containment 

Reserve sale, is any other California-issued non-vintage compliance instrument, or is an 

Allowance Price Containment Reserve Allowance or other non-vintage allowance issued 

by a program approved by ARB pursuant to section 95941 as specified in section 

95821(a); (B) The allowance is used to satisfy an excess emissions obligation; or (C) The 

allowance is eligible for compliance use pursuant to sections 95856(h)(1)(D) and 

95856(h)(2)(D).”[Cap and Trade Regulations p136: §95856(b)(2)]5   

Continuing these rules would permit the surrender of compliance instruments issued prior to 

2021 for retirement in the post-2020 period. 

Additionally, and specifically with regards to banking of compliance instruments, CMCA 

recommends that CARB establish rules that are the same as those in the pre-2021 regulation, in 

which compliance instruments do not expire and are only retired when they have been 

surrendered and the Executive Office has retired such instrument: 

“Expiration of Compliance Instruments. A California compliance instrument does not 

expire and is not retired in the tracking system until: (1) It is surrendered by a covered 

                                                      
4 https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201720180AB398 [p11: s38562(c)(2)(H)] 
5 https://www.arb.ca.gov/cc/capandtrade/capandtrade/unofficial_ct_100217.pdf  
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entity or opt-in covered entity and retired by the Executive Officer; (2) An entity 

voluntarily submits the instrument to the Executive Officer for retirement; or (3) The 

instrument is retired by an approved external GHG emissions trading system to which 

the Cap-and-Trade Program is linked pursuant to sub article 12.” [Cap and Trade 

Regulations p263: s95922(c)(1-3)]6   

CMCA recognizes the importance of banking in limiting potential impacts on complying entities 

from market volatility.  Maintaining banking rules that preserve the value of early investments 

in compliance instruments and emission reduction projects can help mitigate price volatility.   

Banking rules that are currently in place allow complying entities to manage price risk 

and the uncertainty that arises from varying production.  For example, an electric power 

generator’s compliance obligation varies with its output, which can be greatly influenced by 

factors outside of its control such as weather and local economic activity.  These factors pose 

challenges to planning and meeting a compliance obligation, particularly where a mild summer 

can lead to decreased electric demand and possible over-hedging where the entity has 

purchased more instruments for a given year than are actually required.  Having the flexibility 

to carry forward unused compliance instruments, when actual output is less than forecast, and 

also to purchase in the secondary market allowances that other market participants hold, when 

actual output is greater than forecast, mitigates the price volatility that might otherwise occur. 

CMCA encourages CARB to continue the use of holding limits, which provide boundaries 

on the amount of speculation and potential financial windfall that might occur. CMCA notes 

that the added liquidity (increased numbers of buyers and seller in the market) enabled by the 

participation of non-compliance entities has the potential to absorb excess compliance 

instruments during periods of market oversupply and also to release such supply when the 

market is short, reducing the potential for extreme price spikes.  CMCA also believes that the 

General Prohibitions on Trading7, as in place in the current Cap and Trade regulation, have been 

well vetted in their development by CARB and proven effective for more than four (4) years in 

                                                      
6 https://www.arb.ca.gov/cc/capandtrade/capandtrade/unofficial_ct_100217.pdf  
7 https://www.arb.ca.gov/cc/capandtrade/capandtrade/unofficial_ct_100217.pdf [p259: s95921(f)] 
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mitigating unjust financial windfalls and at this time does not see a need to change these rules. 

However, ARB should carefully monitor the situation in the future years of the program to 

make sure these findings are still accurate.  

 

7. ALLOWANCE LEVELS: 

The CMCA stakeholder group submitting these comments recognizes the requirement 

that AB 398 places on CARB to “evaluate and address concerns related to overallocation in the 

state board’s determination of the number of available allowances for years 2021 to 2030.”8  

The group also acknowledges that GHG emissions under the Cap-and-Trade Program are 

currently below capped levels, which could, due to the Program’s banking rules, allow for 

covered GHG emissions to exceed capped levels in future years while still achieving the 

cumulative covered GHG emissions budget. The group will continue to review this issue as well 

as the GHG accounting issues noted in the final 2030 Scoping Plan Update, and expects to 

provide comments and possible recommendations on them in a future comment period. 

 

CONCLUSION:  

The decisions made by CARB on these future regulatory amendments will directly affect 

the members of CMCA who have invested substantial amounts of capital in a long-term and 

market-based solution to climate challenges in California and across the world and as such 

CMCA asks that CARB carefully consider and evaluate these comments.  CMCA also looks 

forward to continuing its involvement and working together with CARB throughout the 

stakeholder process. 

 

 

 

                                                      
8 https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201720180AB398 [s38562(c)(2)(D)] 
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Unsold Allowances in the California Cap-and-Trade Program 

Robert A. Wyman and Jean-Philippe Brisson 
January 26, 2018 

SUMMARY 

This white paper evaluates the extent to which the California Air Resources Board 
(“ARB”) may and should alter its treatment of unsold allowances under the regulations 
establishing California’s Cap-and-Trade Program (the “Regulations”).1  Our preliminary 
conclusions are as follows: 

• Potential Adverse Market Impact of 25 Percent and 24 Month Rules.  The 
current Regulations limit the number of previously unsold allowances that ARB 
can offer for sale in a current auction to 25 percent of the allowances already 
designated for sale at that auction (the “25 Percent Rule”).  This Rule slows the 
rate at which allowances can re-enter the market.  Combined with a new rule 
requiring that unsold allowances must move to the Allowance Price Containment 
Reserve (“APCR”) after 24 months whether they are subsequently offered for 
sale or not (the “24 Month Rule”), the interplay between the two rules could 
result in removal of allowances from the market, even in the face of robust 
demand for allowances.  Indeed, analysts have estimated that as many as 45 
million allowances may ultimately be transferred from the Auction Holding 
Account directly to the APCR as a result of this interplay between the 25 Percent 
Rule and the 24 Month Rule.   

• ARB Discretion to Remove or Adjust the 25 Percent Rule.  To ensure adequate 
allowance supply for the duration of the post-2020 Cap-and-Trade Program, it is 
advisable for ARB to remove the 25 Percent Rule from the Regulations, or 
modify it to reduce its impact.  ARB has the discretion to suspend or modify the 
25 Percent Rule via regulation because it is not required, explicitly or implicitly, 
by any statute, including Assembly Bill (“AB”) 32 or AB 398.   

• Timing for Implementation of the 24 Month Rule.  The plain language of the 
24 Month Rule suggests that the 24 month period would begin to run for all 
unsold allowances at the time the rule became effective, January 2018, such that 
no unsold allowances would be moved to the APCR until at least January 2020.  
ARB has suggested that it may take a contrary interpretation of the rule, however, 
that would result in allowances moving to the APCR more quickly.  But ARB has 
discretion to follow the plain language of the Regulations and apply the later 
deadline to the existing pool of unsold allowances, avoiding a situation where 
such allowances move to the APCR even in the face of robust market demand. 

                                                 
1  17 Cal. Code Regs. §95800 et. seq. 
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ANALYSIS 

This white paper addresses the treatment of unsold allowances in the Regulations under 
the 25 Percent Rule and 24 Month Rule described briefly above.  The analysis presents the legal 
basis for both rules, and considers whether the interplay between the 25 Percent Rule and the 
new 24 Month Rule could artificially constrain the supply of allowances, and, if so, whether it 
would be possible and beneficial for ARB to modify the 25 Percent Rule or remove it from the 
Regulations.  Our analysis concludes that ARB has discretion to revise the 25 Percent Rule and 
allow more allowances to be offered for sale at auction without running afoul of AB 398 or other 
legal requirements.  As a policy matter, ARB should rescind or amend the 25 Percent Rule to 
avoid unnecessarily retiring unsold allowances. 

I. SUBSTANCE AND ADOPTION OF THE 25 PERCENT RULE 

Under §95911(f)(3) of the Regulations, state-owned allowances offered for sale at an 
auction but not purchased by any auction participant are kept in the “Auction Holding Account.”  
Pursuant to the same provision of the Regulation, ARB will re-auction such unsold allowances, 
but only after two consecutive auctions have cleared above the Auction Reserve Price.  Id. 

Under §95911(f)(3)(C) of the Regulations, the number of state-owned allowances that 
may be re-auctioned at a specific auction in the future may not exceed 25 percent of allowances 
already designated by ARB for sale in such future auction.  This rule does not apply to 
previously unsold “consigned” allowances (i.e., allowances allocated to, and sold at auction on 
behalf of, utilities), all of which are automatically re-offered for sale at each auction until sold.  
Previously unsold allowances that ARB does not offer for sale due to the 25 percent restriction 
remain in the Auction Holding Account for later auction.2 

For example, if 50 million California-owned and California consignment allowances 
were offered for sale in an auction, and ARB has 100 million previously unsold California 
allowances in the Auction Holding Account, the maximum number of unsold California 
allowances eligible for re-designation would be 25 percent of 50 million, or 12.5 million.  ARB 
would offer 62.5 million allowances for sale at the auction, and 87.5 million of the 100 million 
unsold allowances would remain in the Auction Holding Account.  The quantity of previously 
unsold allowances or allowances offered for sale that originated from linked jurisdictions would 
not affect these figures. 

ARB originally proposed the 25 Percent Rule in 2012, and the rule became effective on 
October 1, 2013.  During that rulemaking, ARB explained that the purpose of the 25 Percent 
Rule is to “avoid another undersubscribed auction.” 

An alternate approach to regulation of unsold allowances would be to relax the 25 
Percent Rule in the event that the market demonstrates continued robust demand.  For example, 
ARB could consider adopting a rule that increases the percentage of unsold allowances re-
designated to auction by 5 percent for each subsequent auction that cleared the floor price, 

                                                 
2  Allowances designated for auction by linked jurisdictions are subject to those linked 
jurisdictions’ rules if left unsold. 
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starting from the current 25 percent limit.  Tying the re-designation of unsold allowances more 
closely to auction performance would allow ARB to be more responsive to sustained demand for 
allowances, while still serving the original 25 Percent Rule’s purpose of preventing dilution of 
the market. 

II. THE 24 MONTH RULE AND THE LIFECYCLE OF AN UNSOLD 
ALLOWANCE  

ARB amended the Regulations in 2017 so that current vintage allowances that go unsold 
for 24 months will either be retired or placed in the APCR.  Beginning January 1, 2018, ARB 
will retire current vintage allowances that have been designated for auction pursuant to 
§95911(f)(3) and remain unsold for more than 24 months to account for certain emissions 
associated with ARB’s Energy Imbalance Market (likely only a small portion of unsold 
allowances).3  Most allowances that go unsold for 24 months will be subject to the new 
§95911(g), which provides that beginning January 1, 2018, current vintage allowances that are 
designated for auction, remain unsold in the Auction Holding Account for 24 months, and are 
not retired in connection with the Energy Imbalance Market, will be transferred to the APCR.  
The following diagram demonstrates the application of the 24 Month Rule and the 25 Percent 
Rule described above. 

 

According to ARB’s Initial Statement of Reasons (“ISOR”) for the rulemaking adopting 
the 24 Month Rule, starting in 2018 the new section 95911(g) is necessary to allow ARB to 
transfer unsold allowances to the APCR when the market is depressed for a long period of time.  
Staff views the new provision as a “potentially valuable way to improve cost containment 
provisions.”  2016 ISOR p. 220.  In response to comments expressing concerns about how the 24 
Month Rule could tighten the allowance market, ARB indicates in its Final Statement of Reasons 

                                                 
3  17 Cal. Code Regs. §95852(b)(1)(D). 
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(“FSOR”) that transferring unsold allowances to the APCR will not reduce market supply or 
liquidity because those allowances are not on the market, as they have never left the Auction 
Holding Account.  The same response also notes that the new 24 Month Rule does not actually 
remove allowances from the market because, “[t]hose allowances still would be made available 
for sale, but at the Reserve tier price.”  2017 FSOR p. 491.   

III. AB 398

AB 398, passed into law on July 25, 2017, extends the Cap-and-Trade Program and
directs ARB to make a number of changes to the Regulations.  AB 398 directs ARB to 
implement the 24 Month Rule starting in 2021.  ARB has not proposed any further amendments 
to comply with AB 398’s requirement, beyond the recently adopted 24 Month Rule.4  In contrast, 
AB 398 is silent with respect to the 25 Percent Rule.  Accordingly, ARB is free to alter the 25 
Percent Rule or delete it from the Regulations as they apply before or starting 2021.  

The following table shows the regulatory requirements for both the 25 Percent Rule and 
the 24 Month Rule, the statutory provisions applicable to these rules, and ARB’s proposals for 
future rules.   

Current Regulation 
(Effective October 1, 2017) 

AB 398 Requirement ARB Proposal 

§95911(f)(3) provides that allowances
designated for auction that remain unsold
shall be kept in the Auction Holding
Account for later auction.  Unsold
allowances will be re-designated for
auction after two consecutive auctions
have resulted in an auction settlement
price above the Auction Reserve Price,
provided that the number of allowances
re-designated to a subsequent Current or
Advance Auction may not exceed 25
percent of allowances already designated
by ARB for that auction.

AB 398 does not address the 
25 Percent Rule.  ARB has 
the discretion to keep, 
rescind or amend the 25 
Percent Rule for the period 
of time before and starting 
in 2021. 

ARB has not proposed to 
revise the 25 Percent Rule 
or otherwise addressed it in 
its AB 398 workshops. 

4 ARB Staff Presentation, “Cap-and-Trade Regulation Workshop,” (October 12, 2017), 
slide 21, available at 
https://www.arb.ca.gov/cc/capandtrade/meetings/20171012/ct_presentation_11oct2017.pdf. 

https://www.arb.ca.gov/cc/capandtrade/meetings/20171012/ct_presentation_11oct2017.pdf
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Current Regulation 
(Effective October 1, 2017) 

AB 398 Requirement ARB Proposal 

§95911(g) provides that beginning 
January 1, 2018, current vintage 
allowances that are designated for auction, 
remain unsold in the Auction Holding 
Account for 24 months, and are not retired 
to compensate for EIM Outstanding 
Emissions, will be transferred to the 
Allowance Price Containment Reserve.  

38562(c)(2)(C): “Require 
that current vintage 
allowances designated by 
the state board for auction 
that remain unsold in the 
auction holding account for 
more than 24 months to be 
transferred to the allowance 
price containment reserve” 
after 2020. 

No proposal for additional 
rulemaking beyond the 
recently adopted 24 Month 
Rule. 

 

IV. POTENTIAL MARKET IMPACT OF ARB’S UNSOLD ALLOWANCE 
PROVISIONS 

The combined effect of the 25 Percent Rule and the 24 Month Rule is that unsold 
allowances could potentially move to the Allowance Price Containment Reserve even if there is 
strong market demand for them.  The 25 Percent Rule creates a bottleneck that restricts the 
ability of unsold allowances to enter the market.  If a sufficient number of allowances go unsold, 
the 25 Percent Rule could create a backlog that takes more than 24 months to process.  Any 
remaining allowances would then be sent to the APCR or retired, without ever being re-
designated for auction.  This would have the effect of artificially constraining allowance supply 
and potentially increasing compliance costs in the cap-and-trade program without creating any 
corresponding environmental benefit.   

As an illustrative example, consider a situation where 100 million allowances have gone 
unsold in prior auctions, and the eight quarterly auctions scheduled for the next two years are 
each scheduled to offer 40 million current vintage allowances.  Assuming these facts, operation 
of the 25 Percent Rule would allow 10 million additional allowances to be sold at auctions #3-#8 
if auctions #1-#2 sell out.  After eight sold out auctions, 40 million allowances would remain 
unsold and would move to the Allowance Price Containment Reserve.  The following table 
demonstrates this scenario: 
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Auction 
Allowances 
originally 

designated for sale 

Unsold allowances 
designated for sale 

Unsold 
allowances 
remaining 

24
 M

on
th

s 

Auction #1 40,000,000 0 100,000,000 

Auction #2 40,000,000 0 100,000,000 

Auction #3 40,000,000 10,000,000 90,000,000 

Auction #4 40,000,000 10,000,000 80,000,000 

Auction #5 40,000,000 10,000,000 70,000,000 

Auction #6 40,000,000 10,000,000 60,000,000 

Auction #7 40,000,000 10,000,000 50,000,000 

Auction #8 40,000,000 10,000,000 40,000,000 

Allowances moved to APCR 40,000,000 

 

According to ARB, there were 104,704,896 unsold California-owned allowances as of 
the beginning of December 2017, all of which could potentially be subject to the 25 Percent Rule 
and the 24 Month Rule.5  Bloomberg New Energy Finance has estimated that as many as 45 
million of these allowances may move to the APCR without being sold at auction, even though 
future auctions are expected to sell out.6  A scenario where any allowances moved to the APCR 
in the face of strong demand would unnecessarily increase compliance costs in the program, 
conflicting with the Legislature’s stated intent of meeting statewide GHG emission limits “in a 
manner that minimizes costs and maximizes benefits for California’s economy.”7   

V. TIMING OF THE APPLICATION OF THE 24 MONTH RULE 

Section 95911(g) indicates that, “[b]eginning January 1, 2018…current vintage 
allowances designated by ARB for auction…that remain unsold in the Auction Holding Account 
for more than 24 months will be transferred to the Reserve.”  A plain reading of this section 
implies that the clock on the 24 Month Rule did not start ticking until January 1, 2018.  Use of 

                                                 
5  Air Resources Board, “Guidance on Treatment of Unsold Allowances Following an 
Undersubscribed Auction,” (December 1, 2017), available at: 
https://www.arb.ca.gov/cc/capandtrade/guidance/guidance_unsold_allowances.pdf (“Unsold 
Allowances Guidance”) at 4. 
6  Bloomberg New Energy Finance estimate is not publicly available. 
7  California Health and Safety Code sec. 38501(h). 

https://www.arb.ca.gov/cc/capandtrade/guidance/guidance_unsold_allowances.pdf
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the word “[b]eginning” coupled with the present tense of the word “remain” (as opposed to, e.g., 
the perfect tense “have remained”) indicates that the earliest that such a 24 month period could 
begin is January 1, 2018.  Accordingly, time already spent in the Auction Holding Account prior 
to January 1, 2018 should not count toward the 24 month limit, and no allowances should be 
moved to the Allowance Price Containment Reserve under Section 95911(g) prior to January 1, 
2020. 

ARB’s rulemaking documents are unclear as to when the 24 month clock begins to run 
for allowances that were unsold at auctions occurring prior to 2018.  In its ISOR, ARB notes that 
“[b]eginning in 2018, any previously unsold allowances owned by the State that have been in 
ARB’s Auction Holding Account for 24 months would be transferred to the APCR.”  2016 ISOR 
at 17.  The same document notes that the 24 Month Rule does not take effect until 2018.  2016 
ISOR at 17, 220. 

Notwithstanding the plain language of the regulation, ARB’s December 2017 guidance 
document on treatment of unsold allowances suggests that the 24 Month Rule applies 
retroactively to allowances that were unsold at auctions occurring prior to 2018.  Specifically, in 
a section explaining the “recently approved regulatory amendments,” the guidance document 
provides an example indicating that, “if the 2,951,275 vintage 2016 allowances that went unsold 
at the February 2016 Joint Auction had remained unsold through and after the February 2018 
Joint Auction, those allowances would be…moved to the Auction Price Containment Reserve.” 8  
This statement is merely hypothetical, since those allowances were re-designated for auction and 
sold in the November 2017 Joint Auction.  In any event, ARB’s guidance document does not 
prevent ARB from only applying the 24 Month Rule to allowances that are unsold in auctions 
occurring from 2018 on; as ARB has noted on its guidance document webpage, “unlike the 
regulation itself this guidance does not have the force of law.”9   

Until this ambiguity is clarified, the 24 Month Rule should be construed as only applying 
to allowances that go unsold in auctions occurring in 2018 and beyond.  To interpret the 24 
Month Rule otherwise would be to raise questions of whether the regulation impermissibly acts 
retroactively.  As the California Supreme Court has observed, “The presumption of prospectivity 
. . .  is broadly based on policy considerations involving fairness.  Retroactive laws are generally 
disfavored because the parties affected have no notice of the new law affecting past conduct.”  
Tapia v. Superior Court, 53 Cal. 3d 282, 304–05 (1991).  Accordingly, it is reasonable to assume 
the 24 Month Rule applies prospectively only. 

                                                 
8  Unsold Allowances Guidance at 5.   
9  Air Resources Board, “Regulatory Guidance Document” (last accessed January 19, 
2018), available at: https://www.arb.ca.gov/cc/capandtrade/guidance/guidance.htm.   

https://www.arb.ca.gov/cc/capandtrade/guidance/guidance.htm




 

 

                  

         
 

 
 

February 15, 2018 

 

Ms. Rajinder Sahota     via e-mail at: rsahota@arb.ca.gov 

California Air Resources Board 

1001 I Street 

Sacramento, CA 95814 

 

Re: Support for Updated AB 398 Implementation Rulemaking Schedule 

 

Dear Ms. Sahota: 

 

The organizations listed above write to express our support for CARB staff’s updated 

rulemaking schedule for implementation of AB 398 and the extension of the second compliance 

period industry assistance factors to the third compliance period such that the rule changes are 

effective by January 1, 2019. 

 

As industries essential to the daily lives of all Californians, we are writing to emphasize that 

completion of the regulatory changes will help avoid direct/indirect effects and unintended 

consequences of a lengthier rulemaking that would result in greater uncertainty amongst 

obligated parties and market participants. 

 

Background  
The state has historically emphasized the importance of having a climate change program that 

provides a means of reducing the potential negative economic impacts of a carbon policy and at 

the same time ensures that the state can meet its environmental goals. To that end, AB32 

includes specific direction to CARB to minimize leakage. In order to guard against leakage, 

academics and economists have advised the state to consider, as part of the design of the cap-

and-trade program, a system of allowance allocation that includes industry assistance.  

 

mailto:rsahota@arb.ca.gov


 

 

In recognition of this important component of the state’s cap-and-trade program, the CARB 

Board issued Board Resolution 17-21 at its July 2017 Board meeting. The resolution directed 

staff to “propose subsequent regulatory amendments to provide a quantity of allocation, for the 

purposes of minimizing emissions leakage, to industrial entities for 2018 through 2020 by using 

the same assistance factors in place for 2013 through 2017.” During the workshop on October 

12, 2017, CARB staff discussed the extension of the previously adopted industry assistance 

factors, making the important point that such an extension would not mean that entities are 

allocated all allowances they need to comply with the state’s cap-and-trade program. CARB staff 

correctly highlighted that by 2030 most industrial sectors will receive less than 50% of the 

allowances needed to cover their compliance obligations.  

 

During this workshop, CARB also provided a potential timeline of mid-2019 for the completion 

of rulemaking to extend the second compliance period industry assistance factors to the third 

compliance period as directed by the aforementioned Board Resolution.  

 

However, at CARB’s December Board hearing, the Board adopted Board Resolution 17-46 

which, among other things, addressed the timing of the process to amend the cap-and-trade 

regulation per AB398, specifically referencing December 31, 2018. CARB staff have 

subsequently updated the rulemaking schedule to reflect this direction from the Board. 

 

We appreciate that the Board recognized the importance of the extension of industry assistance 

for the third compliance period as well as the direction from the Board to amend the cap-and-

trade regulation by December 31, 2018. Continuing the rulemaking process beyond 2018 would 

create a lack of certainty for market participants. This lack of certainty can in turn lead to a 

relative increase in risks for obligated parties and the cap-and-trade market at large.  In addition, 

CARB’s current cap-and-trade regulation lacks a provision to guide how the agency would 

withhold the requisite number of allowances that would be needed for the future true-up, thus 

creating additional risk. These issues are discussed below.  

Delayed Rulemaking Creates Risk for Obligated Parties  
If rulemaking is delayed, affected obligated parties under the cap-and-trade program may choose 

a more conservative path and purchase allowances at a faster pace than they would otherwise 

have done, had there been certainty of the proposed change to the third compliance period 

allowance allocation. In some cases, company policies and procedures may require compliance 

with and/or accounting against current regulations, as opposed to what may happen at some 

future point. For these companies, such a scenario could result in company cash management 

decisions that could be significantly different than if there were regulatory certainty, potentially 

resulting in a reduction of current year cash availability for other investments such as actual 

emission reduction projects.  

These risks could be particularly burdensome for smaller players for whom even a temporary 

withholding of industry assistance could have detrimental impacts on the business.  

Conversely, business risk to these affected obligated parties increases if they choose to wait two 

years for additional allowance allocation. For example, an obligated party that chooses to wait 

runs the risk of facing potentially higher compliance costs if CARB were to decide not to restore 

the industry assistance factor.   



 

 

Also, companies may be required by accounting policy to show potential financial liability in 

internal and external financial reporting, if allowances are not purchased at a faster pace. This 

complexity clouds market perception and/or company economic position.  

Under both scenarios, companies have a lack of certainty about compliance costs and purchase 

obligations for current year(s). The fact that the annual surrender for the first two years of the 

third compliance period is 30% only partially abates this uncertainty. 

Delayed Rulemaking Creates Risk for Cap-and-Trade Market If affected obligated parties are 

more risk averse and choose to take a more conservative approach, such behavior could permeate 

the market. In response, other obligated parties may react similarly as they see a tightening in the 

market. Such activity could create artificial upward pressure on allowance prices, thus impacting 

the overall cost of compliance. 

If this is not mitigated, it could create a ripple effect in the market, creating the potential for 

increased market volatility by increasing demand vs. auction supply in early auctions during the 

third compliance period, and then reducing demand vs. auction supply in later auctions during 

the period.  This undesirable impact adds price uncertainty and market volatility and could 

increase the likelihood that third-party market speculators could take positions on whether the 

restoration of industry assistance will or will not happen.  

Other secondary outcomes could include: 1) changes in the number of unsold allowances, 

resulting in reintroduction to auction, and diversions to ceiling price reserve; or 2) changes in 

APCR sales that would change diversions to speed bumps and ceiling price reserve.   

The market fundamentals could be significantly impacted and confidence in the market and 

sustainability of the program could be undermined. Any such impacts would result in 

unpredictability of GGRF funding and project funding.  

Recommendation The organizations listed above encourage CARB to continue to follow the 

updated rulemaking schedule that calls for implementation of the AB 398 and third compliance 

period industry assistance factors changes by January 1, 2019 in order to mitigate the potential 

risk that this uncertainty poses to obligated parties, market participants and the health of the cap-

and-trade market. We look forward to continuing work in support of this goal and California’s 

overall GHG reduction goal. 

 

Thank you for the opportunity to share our views. 

 

California Chamber of Commerce 

California League of Food Processors 

California Manufacturers and Technology Association 

California Independent Oil Marketers Association 

California Independent Petroleum Association 

Climate Change Policy Coalition 

Western States Petroleum Association 
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Public Notice for Workshop to Discuss Possible Revisions to the Cap-and Trade 
Regulation 

 
California Air Resources Board sent this bulletin at 02/13/2018 10:44 AM PST  

  

February 13, 2018 
 

Workshop to Discuss Possible Revisions to 
the Cap-and-Trade Regulation 

California Air Resources Board (CARB or Board) staff invites you to participate in a 
public workshop on Friday, March 2, 2018, to discuss the status and staff thinking 
on potential amendments to the Cap-and-Trade Regulation (Regulation). 

DATE:                March 2, 2018 

TIME:                 9:00 a.m. - 12:00 p.m. 

LOCATION:       California Environmental Protection Agency 

                          Air Resources Board | Sierra Hearing Room  

                          1001 I Street Sacramento, California 95814 

Purpose of Workshop 

This workshop is the next step in the public process to develop potential 
amendments to the Cap-and-Trade Regulation.  Staff invites stakeholders to 
participate in a workshop to discuss potential changes to the Regulation based 
on Board Resolution 17-21; AB 398, which provides specific direction for the 
design of a post-2020 Cap-and-Trade Program; and the need for clarification or 
other improvements.  Staff will provide updates on the potential regulatory 
changes, process, and tentative schedules. 

https://www.arb.ca.gov/regact/2016/capandtrade16/ctreso17-21.pdf?utm_medium=email&utm_source=govdelivery
https://ww2.arb.ca.gov/?utm_medium=email&utm_source=govdelivery
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Following the workshop, stakeholders will have an opportunity to provide written 
comments during an informal comment period, which will conclude at 5:00 p.m. 
Pacific time on Friday, March 16, 2018. 

All interested stakeholders are invited to attend.  A live webcast of the workshop 
will be available. 

Webcast  

 

Materials that will be discussed at the workshop will be available on CARB’s Cap-
and-Trade Workshops and Meetings webpage no later than 12:00 p.m. (noon) 
Pacific time on February 23, 2018. 

Workshop Materials  

 
Market Sensitive Information 

Given the existing market and the fact that some post-2020 elements may 
influence current market behavior, CARB will exercise due diligence to ensure all 
market influencing information is made available to all stakeholders at the same 
time. 

Special Accommodation Request 

Consistent with California Government Code Section 7296.2, special 
accommodation or language needs may be provided for any of the following: 

• An interpreter to be available at the meeting; 

• Documents made available in an alternate format or another language; 

• A disability-related reasonable accommodation. 

To request these special accommodations or language needs, please contact 
Carey Bylin at (916) 445-1952 or carey.bylin@arb.ca.gov as soon as possible, but 
no later than 7 business days before the workshop. TTY/TDD/Speech to Speech 
users may dial 711 for the California Relay Service. 

 
Background 

https://video.calepa.ca.gov/?utm_medium=email&utm_source=govdelivery
https://video.calepa.ca.gov/?utm_medium=email&utm_source=govdelivery
https://www.arb.ca.gov/cc/capandtrade/meetings/meetings.htm?utm_medium=email&utm_source=govdelivery
mailto:carey.bylin@arb.ca.gov
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CARB first formally adopted the Regulation in October 2011.  The Board has 
subsequently adopted limited amendments to the Regulation in June 2012, 
October 2013, April 2014, September 2014, June 2015, and July 
2017.  Compliance requirements began January 1, 2013.  The Program linked with 
Québec, Canada in January 2014, and linkage with the Canadian province of 
Ontario came into effect January 1, 2018. 

More information about CARB’s Cap-and-Trade Program is available at the Cap-
and-Trade Program webpage. 

  

 
  

 

 

http://www.arb.ca.gov/cc/capandtrade/capandtrade.htm?utm_medium=email&utm_source=govdelivery
http://www.arb.ca.gov/cc/capandtrade/capandtrade.htm?utm_medium=email&utm_source=govdelivery
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March 2, 2018 - Workshop to Discuss Possible Revisions to the Cap-and Trade
Regulation:

Presentation Slides

CARB Staff Presentation on Cap-and-Trade Regulation 2018 Amendments

CAISO Presentation
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**FOR DISCUSSION PURPOSES ONLY – 
NOT PART OF A FORMAL RULEMAKING PROCESS** 

 

California Air Resources Board February 2018 

 

LEGAL DISCLAIMER & USER’S NOTICE 

PRELIMINARY DISCUSSION DRAFT of Potential Changes to 
 the Regulation for the California Cap on Greenhouse Gas Emissions and Market-

Based Compliance Mechanisms 

Discussion Draft 

This document is a preliminary discussion draft of potential changes to the Regulation 
for the California Cap on Greenhouse Gas Emissions and Market-Based Compliance 
Mechanisms (Cap-and-Trade Regulation or Regulation), and the language following this 
Disclaimer was produced by California Air Resources Board (CARB) staff for the 
purpose of soliciting stakeholder feedback on potential 2018 revisions to the Regulation.  
The following version is neither an official legal edition of title 17, California Code of 
Regulations (CCR), sections 95801-96022 nor an unofficial version of the current 
Regulation.  This preliminary discussion draft is intended to help inform an upcoming 
formal rulemaking, but all potential changes included in the document continue to be 
subject to discussion and may not reflect what is ultimately included in the formal 
rulemaking. 

Note: CARB staff is using underline-strikeout formatting to show proposed changes. 
The pre-existing regulation text is set forth below in normal type. The potential revisions 
are shown in underline to indicate additions and strikethrough to indicate deletions. "***" 
indicates that sections of regulation not printed are not being proposed for changes in 
this preliminary discussion draft.  For some provisions, staff may include concept boxes 
to solicit stakeholder feedback, in lieu of potential regulatory changes.  

An unofficial copy of the regulation can be found at 
https://www.arb.ca.gov/cc/capandtrade/capandtrade/unofficial_ct_100217.pdf. 

 

https://www.arb.ca.gov/cc/capandtrade/capandtrade/unofficial_ct_100217.pdf
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Legal Disclaimer: This is an unofficial electronic version of a preliminary discussion draft of the Cap-and-Trade 
Regulation that contains potential underline-strikeout text revisions for the purpose of soliciting stakeholder feedback 
on possible changes.  
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ARTICLE 5: CALIFORNIA CAP ON GREENHOUSE GAS EMISSIONS AND 

MARKET-BASED COMPLIANCE MECHANISMS 

*** 

§ 95802.  Definitions. 

(a) Definitions.  For the purposes of this article, the following definitions shall apply: 

*** 

“Cogeneration” means an integrated system that produces electric energy and 

useful thermal energy for industrial, commercial, or heating and cooling 

purposes, through the sequential or simultaneous use of the original fuel 

energy.  Cogeneration must involve onsite generation of electricity and useful 

thermal energy and some form of waste heat recovery.  Some examples of 

cogeneration include: (a) a gas turbine or reciprocating engine generating 

electricity by combusting fuel, which then uses a heat recovery unit to capture 

useful heat from the exhaust stream of the turbine or engine; (b) sSteam 

turbines generating electricity as a byproduct of steam generation through a 

fired boiler; and (c) cCogeneration systems in which the fuel input is first 

applied to a thermal process such as a furnace and at least some of the heat 

rejected from the process is then used for power production.  For the 

purposes of this article, a combined-cycle power generation unit, where none 

of the generated thermal energy is used for industrial, commercial, or heating 

and cooling purposes (these purposes exclude any thermal energy utilization 

that is either in support of or a part of the electricity generation system), is not 

considered a cogeneration unit. 

*** 

“Distillate Fuel No. 1” has a maximum distillation temperature of 550 °F at the 90 

percent recovery point and a minimum flash point of 100 °F and includes fuels 

commonly known as Diesel Fuel No. 1 and Fuel Oil No. 1, but excludes 

kerosene.  This fuel is further subdivided into categories of sulfur content: 
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High Sulfur (greater than 500 ppm), Low Sulfur (less than or equal to 500 

ppm and greater than 15 ppm), and Ultra Low Sulfur (less than or equal to 15 

ppm). 

“Distillate Fuel No. 2” has a minimum and maximum distillation temperature of 540 

°F and 640 °F at the 90 percent recovery point, respectively, and includes 

fuels commonly known as Diesel Fuel No. 2 and Fuel Oil No. 2.  This fuel is 

further subdivided into categories of sulfur content: High Sulfur (greater than 

500 ppm), Low Sulfur (less than or equal to 500 ppm and greater than 15 

ppm), and Ultra Low Sulfur (less than or equal to 15 ppm). 

*** 

 “Electricity Importers” deliver imported electricity.  For electricity that is scheduled 

with a NERC eE-Tag to a final point of delivery inside the state of California, 

the electricity importer is identified on the NERC eE-Tag as the purchasing-

selling entity (PSE) on the last segment of the tag’s physical path with the 

point of receipt located outside the state of California and the point of delivery 

located inside the state of California.  For facilities physically located outside 

the state of California with the first point of interconnection to a California 

balancing authority’s transmission and distribution system when the electricity 

is not scheduled on a NERC e-Tag, the importer is the facility operator or 

scheduling coordinator.  Federal and state agencies are subject to the 

regulatory authority of ARB under this article, and include Western Area 

Power Administration (WAPA), Bonneville Power Administration (BPA) and 

California Department of Water Resources (DWR).  For electricity that is 

imported into California through the CAISO Energy Imbalance Market, the 

electricity importer is identified as the EIM Participating Resource Scheduling 

Coordinators serving the EIM market whose transactions result in electricity 

imports into California. 

*** 
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 “Initial Crediting Period” means the crediting period that begins with the date that 

the first GHG emission reductions or GHG removal enhancements took place 

according to the first Positive Offset or Qualified Positive Offset Verification 

Statement that is received by ARB results in ARB offset credit issuance. 

*** 

 “Kerosene” is a light petroleum distillate with a maximum distillation temperature of 

400 °F at the 10-percent recovery point, a final maximum boiling point of 572 

°F, a minimum flash point of 100 °F, and a maximum freezing point of -22 °F. 

Included are No. 1-K and No. 2-K, distinguished by maximum sulfur content 

(0.04 and 0.30 percent of total mass, respectively), as well as all other grades 

of kerosene called range or stove oil.  Kerosene does not include kerosene-

type jet fuel. 

*** 

“Legacy Contract Emissions” means the covered emissions calculated, based on a 

positive or qualified positive emissions data verification statement issued 

pursuant to MRR, by the legacy contract generator with an industrial 

counterparty or legacy contract generator without an industrial counterparty, 

that are a result of either electricity and/or legacy contract qualified thermal 

output sold to a legacy contract counterparty, and calculated pursuant to 

section 95894 of this regulation. 

*** 

 “Legacy Contract Generator without an Industrial Counterparty” means a covered 

entity that generates and sells electricity, thermal energy, or both, subject to a 

legacy contract, and does not also sell electricity or thermal energy under the 

legacy contract to a covered entity eligible for allowance allocation pursuant 

to section 95891. 

*** 
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 “NERC eE-tag” means North American Electric Reliability Corporation (NERC) 

energy tag representing transactions on the North American bulk electricity 

market scheduled to flow between or across balancing authority areas. 

*** 

 “Renewable Energy Credit” or “REC” has the same meaning as defined in the 

California Energy Commission’s “Renewables Portfolio Standard Eligibility,” 7 

9th edition, Commission Guidebook, April, 2013; CEC-300‐2013‐005‐ED7‐

CMF. January, 2017; CEC-300-2016-ED9-CMF-REV. 

*** 

 “Volumetric,” with respect to sections 95892 and 95893, describes an electrical 

distribution utility or natural gas supplier's distribution of funds to one or more 

of its ratepayers based on the current or recent amount of electricity, natural 

gas, or other relevant utility service delivered to those ratepayers, such that 

higher usage results in ratepayers’ receipt of more funds. 

*** 

 (b) For the purposes of sections 95801 through 96023, the following acronyms 

apply: 

*** 

 “ARB” or “CARB” means the California Air Resources Board. 

*** 

 

§ 95812.  Inclusion Thresholds for Covered Entities. 

*** 

 (d) If an entity’s annual, assigned, or reported and verified emissions from any data 

year between 2011-2014 equal or exceed the thresholds identified below from 

the categories specified in sections 95851(a), (b), and (d), then that entity is 

classified as a covered entity as of January 1, 2015, for the year in which the 

threshold is reached and for all future years until all requirements set forth in 

section 95835(c) are met. 
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*** 

 (2) Electricity importers.  The threshold for an electricity importer of specified 

source of electricity is zero metric tons of CO2e per year and for unspecified 

sources is zero MWhs per year as of January 1, 2015. 

(3) Waste-to-Energy-Facilities.  If a waste-to-energy facility’s annual, assigned, or 

reported and verified emissions from any data year between 2011-2015 equal 

or exceed 25,000 metric tons or more of CO2e annually, then that entity is 

classified as a covered entity as of January 1, 2016, for the year in which the 

threshold is reached and for all years until the requirement set forth in section 

95835(c) 95812(e) is met. 

 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

§ 95813.  Opt-In Covered Entities. 

*** 

 (b) An entity that does not qualify to opt in to the Program pursuant to section 

95813(h) and that voluntarily elects to participate in this Pprogram under this 

section must submit its request to the Executive Officer for approval by March 1 

of the calendar year immediately preceding the first year in which it voluntarily 

elects to be subject to a compliance obligation pursuant to this section.  The 

request for approval to be an opt-in covered entity shall specify the first year in 

which the entity elects to be subject to a compliance obligation.  The Executive 

Officer shall evaluate such applications, designate approved applicants as opt-in 

covered entities, and, for approved applicants, specify the first year in which the 

opt-in covered entity will be subject to a compliance obligation. 

(c) An entity that voluntarily elects to participate in this Pprogram under section 

95813(b) may rescind its request to opt in to the Pprogram by October 1 of the 

calendar year prior to the first year in which it voluntarily elects to be subject to a 
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compliance obligation pursuant to section 95813(b).  An entity that voluntarily 

elects to participate in the Cap-and-Trade Program under section 95813(h) may 

rescind its request to opt in to the Program by October 1 of the calendar year in 

which it requests approval to be an opt-in covered entity. 

*** 

 (g) Opting out.  At the end of any given compliance period, an opt-in covered entity 

may choose to opt out of the Pprogram provided its annual emission levels for 

any data year remain below the inclusion thresholds set forth in section 95812.  

An entity choosing to opt out of the Pprogram must either fulfill its compliance 

obligations as required pursuant to subarticle 7 or surrender allowances 

equivalent to all the directly allocated allowances it has received from the budget 

years for the compliance period in question.  An opt-in covered entity that wishes 

to opt-out of this Pprogram must apply to the Executive Officer by September 1 

of the last year of a compliance period. 

*** 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

*** 

Subarticle 5: Registration and Accounts 

§ 95830.  Registration with ARB. 

*** 

 (c) Requirements for Registration.  Registration is complete when the Executive 

Officer approves the registration and the accounts administrator informs the 

entity of the approval. 

*** 

 (5) An individual registering as a voluntarily associated entity and having a 

primary residence in the United States, but not located in California, must 

designate an agent for service of process in California.  The agent may be an 
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individual who resides in California, or a corporation, that has previously filed 

a certificate pursuant to California Corporations Code section 1505. 

(6) An entity applying for registration that is not an individual or an entity 

supplying exchange clearing services pursuant to section 95814(a)(1)(C) 

must designate, pursuant to section 95832, either: 

*** 

 (B) An agent for service of process in California.  For entities registering 

into California, the agent may be an individual who resides in 

California, or a corporation, that has previously filed a certificate 

pursuant to California Corporations Code section 1505. 

(7) Any individual who requires access to the tracking system, including the 

primary account representative, alternate account representatives, or account 

viewing agents, must first register as a user in the tracking system. 

(A) An individual qualified to register as a user in the tracking system, 

whether through the California Cap-and-Trade Program or an External 

GHG ETS, cannot apply for more than one user registration. 

*** 

 (8) An entity or individual applicant may be denied registration: 

*** 

 (E) If an individual is already registered and has a user account under the 

same or a different name.  This provision applies to individuals 

registered in an approved external linked GHG emissions trading 

system that uses the tracking system. 

*** 

 (f) Information Confidentiality.  The following information collected about individuals 

during the registration process will be treated as confidential by the Executive 

Officer and the accounts administrator to the extent possible, and except as 

needed in the course of oversight, investigation, enforcement and prosecution: 

*** 
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 (g) Linking. 

*** 

 (4) Entities With a Compliance Obligation in More than One Jurisdiction. 

*** 

 (B) If an entity registered with an external GHG ETS to which California 

has linked pursuant to subarticle 12 has a compliance obligation with 

California, then the entity must register with California and provide the 

following information in paragraphs 1. to 6. below: 

*** 

6. An individual who is approved by an external GHG ETS with a user 

account and who intends to be designated as a primary account 

representative, alternate account representative, or account 

viewing agent for an entity registering or registered in California 

must submit all California-specific registration attestations and other 

applicable information required by sections 95832, 95833, and 

95834. 

*** 

 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 

 

§ 95831.  Account Types. 

(a) Accounts Created for Registered Entities. 

(1) The Executive Officer shall not create more than one holding account,  one 

limited use holding account, one compliance account, one aAnnual 

aAllocation hHolding aAccount, or one exchange clearing holding account for 

each entity registered pursuant to 95830. 

*** 
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(4) Compliance Accounts.  When the Executive Officer approves a registration 

for a covered entity or opt-in covered entity, the accounts administrator will 

create a compliance account for the entity. 

*** 

 (C) The Executive Officer may transfer compliance instruments into a 

compliance account.  The Executive Officer may remove compliance 

instruments to satisfy a compliance obligation, or when closing an 

account. 

(5) Exchange Clearing Holding Accounts.  When the Executive Officer approves 

registration for an entity identified as a voluntarily associated entity pursuant 

to section 95814(a)(3), then the accounts administrator will create an 

exchange clearing holding account for the entity. 

(A) Entities may transfer compliance instruments to exchange clearing 

holding accounts only for the purpose of transferring control of the 

instruments to the entity performing the clearing function. 

*** 

 (b) Accounts under the Control of the Executive Officer.  The accounts administrator 

will create and maintain the following accounts under the control of the Executive 

Officer: 

*** 

(4) A holding account to be known as the Allowance Price Containment Reserve 

Account: 

(A) Into which the serial numbers of allowances directly allocated to 

the Allowance Price Containment Reserve pursuant to sections 

95870(a) and 95871(a) will be transferred; and 

*** 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

*** 
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§ 95833.  Disclosure of Corporate Associations. 

(a) Criteria for Determining Corporate Associations. 

*** 

 (5) A publicly-_owned electric utility or joint powers agency that is the operator of 

an electricity generating facility in California has a direct corporate association 

with the operator of another electricity generating facility in California if the 

same entity operates both generating facilities.  A publicly-_owned electric 

utility or joint powers agency that is the operator of an electricity generating 

facility in California has a direct corporate association with an electricity 

importer if the same entity operates the generating facility in California and is 

the entity importing electricity. 

*** 

 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

§ 95834.  Know-Your Customer Requirements. 

*** 

 (c) An individual who will become an account representative or viewing agent of a 

covered entity or opt-in covered entity as defined in section 95802 may choose to 

provide documentation pursuant to section 95834(b) directly to their employer 

instead of to ARB.  An entity’s director or officer disclosed pursuant to section 

95830(c)(1)(B) must confirm that the individual meets the Know-Your-Customer 

Requirements described in section 95834 and that the entity will retain the 

documentation. 

*** 

 (2) A director or officer disclosed pursuant to section 95830(c)(1)(B) of the 

covered entity who has been disclosed pursuant to section 95830(c)(1)(B) 

must complete an attestation to verify the accuracy and veracity of the 

documentation submitted pursuant to section 95834(b). 
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*** 

 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

§ 95835.  Changes to Entity Type and Reassignment of Facilities Already 

Registered to Different Entity Accounts. 

*** 

 (b) Change of Facility Ownership.  When the ownership of a facility changes, 

whether by merger, acquisition, or any other means, the successor entity after 

the change in ownership is expressly liable for the unsurrendered compliance 

obligation of the predecessor covered entity that is party to the change in 

ownership transaction.  For the avoidance of doubt, the unsurrendered 

compliance obligation of the predecessor covered entity consists of the quantity 

of verified reported emissions, assigned emissions, and emissions that have 

been released from the subject facility but not reported yet for which the covered 

entity would be required to submit compliance instruments to CARB absent the 

change of ownership, but that the covered entity has not surrendered to CARB at 

the time of the change of ownership.  Subarticle 7 compliance requirements are 

interpreted and enforced in light of the successor entity being expressly liable for 

the unsurrendered compliance obligation of the predecessor covered entity.  

When the ownership of a facility changes, the following information must be 

submitted to CARB within 30 calendar days of finalization of the ownership 

change:[1] 

*** 

 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 

                                                           
 
1 This section refers to a concurrently occurring regulatory amendment process that will likely conclude 
before this regulatory amendments process occurs. 
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Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

*** 

§ 95841.  Annual Allowance Budgets for Calendar Years 2013-2050. 

*** 

 (b) The California GHG Allowance Budgets for the years 2032 to 2050 are 

calculated by the following equation: 

*** 

Table 6-1: 2013-2020 California GHG Allowance Budgets 

Compliance 
Period 

Budget 
Year 

Annual Allowance Budget 
(mMillions of CA GHG 

aAllowances) 

1 
2013 162.8 

2014 159.7 

2 

2015 394.5 

2016 382.4 

2017 370.4 

3 

2018 358.3 

2019 346.3 

2020 334.2 

 

Table 6-2: 2021-2031 California GHG Allowance Budgets 

Compliance 
Period 

Budget 
Year 

Annual Allowance Budget 
(millions of CA GHG allowances) 

4 
2021 320.8 

2022 307.5 

5 
2023 294.1 

2024 280.7 
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6 

2025 267.4 

2026 254.0 

2027 240.6 

7 
2028 227.3 

2029 213.9 

8 
2030 200.5 

2031 193.8 

 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

§ 95841.1  Voluntary Renewable Electricity. 

(a) Voluntary Renewable Electricity Program Requirements.  The end-user, or VRE 

participant acting on behalf of the end-user, must meet the requirements of this 

section.  Generation must be new and not have an online date or have served 

load prior to July 1, 2005.  Allowance retirement for purposes of voluntary 

renewable electricity will begin in 2014 for 2013 generation, and will continue in 

the same manner for subsequent years.  Allowances will be retired annually from 

the Voluntary Renewable Electricity Reserve Account for the preceding year’s 

eligible and approved generation in order of increasing vintage year until the 

account has been exhausted.  For the year in which available allowances are 

exhausted, allowance retirement will be pro-rated among all eligible and 

approved generation.  Voluntary renewable electricity must be directly delivered 

to California.  RECs must represent generation that occurred during the year for 

which allowance retirement is requested.  RECs shall be retired before the 

submittal of the request to retire allowances pursuant to this section. 

*** 

 (b) Reporting Requirements.  The end-user, or the VRE participant acting on behalf 

of the end-user, requesting allowance retirement for eligible generation must 
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meet the following requirements for the period in which allowance retirement is 

being requested: 

(1) By July 1 of each year, provide a written request for allowance retirement 

from the Voluntary Renewable Electricity Reserve Account and all required 

documentation for the previous year’s eligible generation or REC purchases.  

The Rrequest must meet the requirements below: 

*** 

 (E) Contract or settlement data demonstrating the sale to and purchase of 

the electricity or RECs associated with the generation of the electricity 

to the end-user or entity purchasing on behalf of the end-user; and 

(E)(F) Submit the following attestations: 

1. Attest, in writing, Submit a signed attestation to ARB as follows: “I 

certify under penalty of perjury of the laws of the State of California 

that I have not authorized use of, or sold, any renewable electricity 

credits or any claims to the emissions, or lack of emissions, for 

electricity for which I am seeking ARB allowance retirement, in any 

other voluntary or mandatory program.” 

2. Attest, in writing, Submit a signed attestation to ARB as follows: “I 

understand I am voluntarily participating in the California 

Greenhouse Gas Cap-and-Trade Program under title 17, Cal. Code 

of Regs. article 5, and by doing so, I am now subject to all 

regulatory requirements and enforcement mechanisms of this 

voluntary renewable electricity program and subject myself to the 

jurisdiction of California as the exclusive venue to resolve any and 

all disputes.” 

*** 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 

 

*** 
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§ 95852.  Emission Categories Used to Calculate Compliance Obligations. 

*** 

(h) Petroleum and Natural Gas Systems.  Operators of the facilities specified in 

section 95101(e)(2)-(5) of MRR have a compliance obligation for every metric ton 

of CO2e from the source types specified in sections 95152(c)-(f) of MRR, except 

as specified in section 95852.2 of this article, that is contained in an emissions 

data report that has received a positive or qualified positive emissions data 

verification statement report, or for which emissions have been assigned.  

*** 

(j) Limited Exemption of Emissions from the Production of Qualified Thermal 

Output.   

*** 

(1) A facility with a cogeneration unit may apply for the emissions exemption if it 

meets the following two conditions for each year from 2008-2013, starting 

with the first year that a cogeneration unit was operational at the facility, and 

will remain eligible until the year in which either condition is not met, based on 

data reported pursuant to MRR: 

(A) The facility’s annual covered emissions as defined in MRR associated 

with the production of qualified thermal output, as defined in MRR and 

calculated using the following equation, are less than 25,000 metric 

tons of CO2e: 

 

𝐺𝐺𝐺𝐺𝐺𝐺𝑄𝑄𝑄𝑄𝑄𝑄  =  𝑄𝑄𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝 ∗ 0.06244 

 

Where: 

“GHGQTO” is the annual covered emissions for each calendar year, in 

metric tons of CO2e, associated with the production of qualified thermal 

output; 
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“Qproduced” is the annual amount of qualified thermal output produced for 

each calendar year, from fuels that result in covered emissions, 

measured in MMBtu, at the cogeneration facility.  If Qproduced is 

produced from a cogeneration unit that burns both fuels that result in 

covered emissions and fuels that result in emissions without a 

compliance obligationcommission pursuant to Subarticle 7, then 

Qproduced is calculated as total qualified thermal output multiplied by the 

ratio of the MMBtus of fuel that produces covered emissions divided by 

the total MMBtus of all fuels combusted in the unit; and, 

*** 

 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

*** 

§ 95854.  Quantitative Usage Limit on Designated Compliance Instruments—

Including Offset Credits. 

*** 

 (b) The total number of compliance instruments identified in section 95854(a) that 

each covered entity may surrender to fulfill the entity’s compliance obligation for 

a compliance period must conform to the following limit: 

 

OO/S must be less than or equal to LO 

 

In which: 

“OO” is = the tTotal number of compliance instruments identified in section 

95854(a) submitted to fulfill the entity’s compliance obligation for the compliance 

period. 

 

“S” is = the cCovered entity’s compliance obligation. 
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“LO” is = the qQuantitative usage limit on compliance instruments identified in 

section 95854(a), set at 0.08 for the first, second, and the third compliance 

periods; 0.04 for surrendering offset credits for 2021-2025 emissions; and 0.06 

for surrendering offset credits for 2026-2030 emissions. 

 

Additional Regulatory Text in section 95854 

“Direct Environmental Benefits in State” 

 

With respect to the quantitative usage limits post-2020, AB 398 further specifies that 

“no more than one-half may be sourced from projects that do not provide direct 

environmental benefits in the state.”  AB 398 defines “direct environmental benefits in 

the state” (DEBS) as “the reduction or avoidance of emissions of any air pollutant in 

the state or the reduction or avoidance of any pollutant that could have an adverse 

impact on waters of the state.”  While science supports that a GHG reduction 

anywhere is a benefit everywhere, AB 398 directs CARB to require additional 

attributes of offset projects to meet the new legislative requirement.   

 

In developing regulatory language to conform to this AB 398 requirement, there are 

several considerations CARB staff is seeking stakeholder feedback on, including: 

 

Legislative intent: Senate Environmental Quality, Appropriations, and Floor reports 

and Assembly Floor, Appropriations, and Natural Resources reports provide some 

indication of what the Legislature intended by this DEBS language.  See 

https://leginfo.legislature.ca.gov/faces/billAnalysisClient.xhtml?bill_id=201720180AB3

98.   

 

Challenges:  Due to the diverse nature of adopted offset protocols, it will be difficult to 

find a single DEBS criterion that applies appropriately to each offset protocol type.  

Moreover, CARB staff will also need to apply criteria retroactively to the tens of 

millions of offsets already issued in the system that may be used for compliance 

surrender for emissions for the year 2021 and forward. 

 

Potential Staff Proposal: Use the exact words in the statute to define DEBS in the 

Regulation.  Because each project type will require further details when implementing 

this new direction, staff is currently focused on developing a general approach to be 

https://leginfo.legislature.ca.gov/faces/billAnalysisClient.xhtml?bill_id=201720180AB398
https://leginfo.legislature.ca.gov/faces/billAnalysisClient.xhtml?bill_id=201720180AB398
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utilized in the Compliance Offset Program.  The following text is only meant to initiate 

discussion on how to implement a general approach.  

 

Require each new project to provide additional information regarding: 

• Location of reduction or avoided emissions of any air pollutant. 

• Location of reduction or avoidance of any pollutant that could have an adverse 

impact on the waters of the state. 

o If location of reduction or avoided emissions are physically located in 

California, no further information is needed. 

o If project is located adjacent to a water body that flows within or into 

California, no further information is needed. 

 

A project that does not meet the requirements above is not automatically disqualified 

from being considered as having direct environmental benefits in the state.  The 

project would have an opportunity to demonstrate it does meet the legislative direction 

by providing additional information.  If the project is not able to demonstrate it meets 

the legislative direction, it would be considered as not meeting the DEBS requirement.  

Additional information could be as follows:  

• Provide additional material for how project meets the DEBS requirement: 
o Scientific, peer-reviewed material  

o Intergovernmental Panel on Climate Change or government agency 

reports  

o Monitoring or other analytical data 

o What other information should we list? Or is there a general statement 

we could add that captures only using high quality information or data to 

be submitted in this demonstration? 

• For existing projects for which credits have been issued, CARB staff will also 

need to develop a process to meet the DEBS requirements.   A potential 

process could include the following steps: 

o The same submittal requirements as for new projects so that all projects 

that exist where the resulting offsets have not been used for compliance 

are assessed against the same criteria as new projects moving forward.  

Staff is seeking feedback on whether there are other ways to address 
existing projects where the offsets have not been used for compliance,  

o Submittal and verification deadline.  Staff would propose existing 

projects must submit such information starting within six months of 

credit issuance, but no later than December 31, 2021, to ensure projects 
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recognized as meeting DEBS can be identified prior to any surrender of 

compliance instruments in 2022 to meet a compliance obligation for 

2021 emissions. 

 

*** 

 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

*** 

§ 95856.  Timely Surrender of Compliance Instruments by a Covered Entity. 

*** 

 (e) Determination of Full Compliance Period Compliance Obligation. 

(1) When a positive or qualified positive emissions data verification statement or 

assigned emissions for any year is received by ARB, then those emissions for 

the source categories in section 95852 contribute toequal the full compliance 

period compliance obligation pursuant to section 95853. 

(2) If a positive or qualified positive emissions data verification statement for any 

year of the compliance period is not received by ARB by the applicable 

verification deadline as set forth in MRR, ARB will assign emissions according 

to the requirements set forth in section 95103(g) of MRR for the emissions for 

the source categories in section 95852.  The assigned emissions value then 

contributes toequals the compliance obligation. 

*** 

 (h) Annual and Full Compliance Period Compliance Instrument Requirements. 

(1) When a covered entity or opt-in covered entity surrenders compliance 

instruments to meet its annual compliance obligation pursuant to section 

95856(d), the Executive Officer will retire them from the Compliance Account 

in the following order: 

*** 



**FOR DISCUSSION PURPOSES ONLY – 
NOT PART OF A FORMAL RULEMAKING PROCESS** 

 
Legal Disclaimer: This is an unofficial electronic version of a preliminary discussion draft of the Cap-and-Trade 
Regulation that contains potential underline-strikeout text revisions for the purpose of soliciting stakeholder feedback 
on possible changes.  
 

February 2018 20 

 (D) The current calendar year’s vintage allowances and allowances 

allocated just before the annual surrender deadline up to the true-up 

allowance amount as determined in sections 95891(b), 95891(c)(2)(B), 

95891(f)(1), or 95894(c) if an entity was eligible to receive true up 

allowances pursuant to section 95891(b), 95891(c)(2)(B), or 95894(c). 

(2) When a covered entity or opt-in covered entity surrenders compliance 

instruments to meet its full compliance period compliance obligation pursuant 

to section 95856(f), the Executive Officer will retire them from the Compliance 

Account in the following order: 

(A) Offset credits specified in section 95820(b) and sections 95821(b) 

through (d) with oldest credits retired first and subject to the 

quantitative usage limit set forth in section 95854;: 

*** 

 (D) The current calendar year’s vintage allowances and allowances 

allocated just before the full compliance period surrender deadline up 

to the true-up allowance amount as determined in section 95891(b), 

95891(c)(2)(B), 95891(f)(1), or 95894(c) if an entity was eligible to 

receive true up allowances pursuant to section 95891(b), 

95891(c)(2)(B), or 95894(c). 

*** 

 (4) An electric distribution utility will not be in violation of section 95892(d)(5) 

when the Executive Officer retires compliance instruments, if the electric 

distribution utility has a sufficient quantity of eligible compliance instruments 

not allocated pursuant to section 95870(d) in its compliance account, at the 

time the timely surrender of compliance instruments by a covered entity is 

due, pursuant to section 95856, that is at least equal to its compliance 

obligation for any transactions for which the use of allocated allowance value 

is prohibited under section 95892(d)(5). 
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NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

*** 

Subarticle 8: Disposition of Allowances 

§ 95870.  Disposition of Vintage 2013-2020 Allowances. 

*** 

 (e) Allocation to Industrial Covered Entities.  Allowances allocated for the purposes 

of industry assistance shall be transferred to annual allocation holding accounts 

for industrial sectors listed in Table 8-1.  Allowances in the annual allocation 

holding account are transferred to the Holding Account on January 1 of the 

vintage year of the allowances. 

*** 

 (3) The total amount of allowances allocated for the purposes of industry 

assistance shall not exceed the available amount of allowances after 

accounting for allocations made pursuant to sections 95870(a) through (d) 

and sections 95870(f) and (h).  If the amount calculated under the 

methodology set forth in section 95891 exceeds the amount of allowances 

available, the number of allowances available will be prorated equally across 

all eligible industrial covered entities.  The proration will be calculated using 

the share of allowances available after accounting for all allocations made 

pursuant to sections 95870(a) through (d) and sections 95870(f) and (h) 

compared to total allowances that would be distributed according to the 

methodology set forth in section 95891. 

*** 

 (j) Allocation to Waste-to-Energy Facilities.  Allowances available for allocation to 

waste-to-energy facilities each budget year shall only be calculated as set forth in 

sections 95852(k) and 95891(f).  The Executive Officer will place an annual 

allocation in the annual allocation holding account of each eligible waste-to-
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energy facility by October 24, 2019 for allocation from the 2020 annual allowance 

budget.  2018 and 2019 vintage true-up allowances will be placed in the annual 

allocation holding account of each eligible waste-to-energy facility by October 24, 

2019.   

 

Additional Regulatory Text in section 95870 and 95871 

Retirement for Bankruptcy Situations 

 

CARB has initiated a separate, more narrow rulemaking to further clarify that the Cap-

and-Trade Regulation requires a successor entity after a change in ownership to be 

responsible for the outstanding, pre-transfer compliance obligation of the predecessor 

covered entity.  This separate rulemaking is scheduled to be considered and voted on 

by the Board at the March 2018 Board hearing.  In addition to that clarification, CARB 

staff intends to include regulatory amendments to section 95870 to ensure that any 

unaccounted-for emissions due to bankruptcy or other circumstances such as EIM 

Outstanding Emissions are retired from the allowance budget prior to designation of 

allowances to auction.  CARB staff has not yet developed proposed language to 

accomplish this, and is interested in stakeholder feedback on the concept. 
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Table 8-1: Assistance Factors by Industrial Activity and Covered Industrial Sectors for 2013-2020 

 

Leakage Risk 
Classification 

NAICS Sector Definition 
NAICS 
Code 

Activity (a) 

Assistance Factor (AFa) 
by Budget Year 

2013-
2014 

2015-
2017 

2018-
2020 

2021-
2030 

 
 
 
 
 
 
 
 
 
 
 
 

High 
 
 
 
 
 
 
 
 
 
 
 
 
 

Crude Petroleum and Natural 
Gas Extraction 

211111 

Thermal EOR Crude Oil 
Extraction 

100% 100% 100% 100% 

Non-Thermal Crude Oil 
Extraction 

100% 100% 100% 100% 

Natural Gas Processing 
>25 MMscf/day 

100% 100% 100% 100% 

Natural Gas Liquid Extraction 211112 
Natural Gas Liquid 
Processing 

100% 100% 100% 100% 

All Other Metal Ore Mining 212299 Rare Earth Production 100% 100% 100% 100% 

Potash, Soda, and Borate 
Mineral Mining 

212391 

Mining and Manufacturing of 
Soda Ash and Related 
Products 

100% 100% 100% 100% 

Mining and Manufacturing of 
Borates 

100% 100% 100% 100% 

All Other Nonmetallic Mineral 
Mining 

212399 

Diatomaceous Earth Mining 100% 100% 100% 100% 

Freshwater Diatomite Filter 
Aids Manufacturing  

100% 100% 100% 100% 

Wet Corn Milling 311221 Wet Corn Milling 100% 100% 100% 100% 

Paper (except Newsprint) 
Mills 

322121 
Paper (except Newsprint) 
Mills 

100% 100% 100% 100% 
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Leakage Risk 
Classification 

NAICS Sector Definition 
NAICS 
Code 

Activity (a) 

Assistance Factor (AFa) 
by Budget Year 

2013-
2014 

2015-
2017 

2018-
2020 

2021-
2030 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

High 
 

Paperboard Mills 322130 

Recycled Boxboard 
Manufacturing 

100% 100% 100% 100% 

Recycled Linerboard 
(Testliner) Manufacturing 

100% 100% 100% 100% 

Recycled Medium (Fluting) 
Manufacturing 

100% 100% 100% 100% 

All Other Petroleum and Coal 
Products Manufacturing 

324199 Coke Calcining 100% 100% 100% 100% 

All Other Basic Inorganic 
Chemical Manufacturing 

325188 Sulfuric Acid Regeneration 100% 100% 100% 100% 

Cyclic Crude, Intermediate, 
and Gum and Wood 
Chemical Manufacturing 

325194 
Cyclic Crude, Intermediate, 
and Gum and Wood 
Chemical Manufacturing 

100% 100% 100% 100% 

All Other Basic Organic 
Chemical Manufacturing 

325199 
All Other Basic Organic 
Chemical Manufacturing 

100% 100% 100% 100% 

Nitrogenous Fertilizer 
Manufacturing 

325311 

Nitric Acid Production 100% 100% 100% 100% 

Calcium Ammonium Nitrate 
Solution Production 

100% 100% 100% 100% 

Flat Glass Manufacturing 327211 Flat Glass Manufacturing 100% 100% 100% 100% 

Glass Container 
Manufacturing 

327213 
Container Glass 
Manufacturing 

100% 100% 100% 100% 

Cement Manufacturing 327310 Cement Manufacturing 100% 100% 100% 100% 

Lime Manufacturing 327410 Dolime Manufacturing 100% 100% 100% 100% 

Mineral Wool Manufacturing 327993 Fiber Glass Manufacturing 100% 100% 100% 100% 

Iron and Steel Mills 331111 
Steel Production Using an 
Electric Arc Furnace 

100% 100% 100% 100% 
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Leakage Risk 
Classification 

NAICS Sector Definition 
NAICS 
Code 

Activity (a) 

Assistance Factor (AFa) 
by Budget Year 

2013-
2014 

2015-
2017 

2018-
2020 

2021-
2030 

Rolled Steel Shape 
Manufacturing 

331221 
Hot Rolled Steel Sheet 
Production 

100% 100% 100% 100% 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Medium 
 
 
 
 
 
 
 
 
 
 
 

Other Food Crops Grown 
Under Cover 

111419 
Other Food Crops Grown 
Under Cover 

100% 100% 75% 100% 

Food Manufacturing 311 Food Manufacturing 100% 100% 75% 100% 

Fruit and vegetable canning 311421 

Aseptic Tomato Paste 
Processing 

100% 100% 75% 100% 

Aseptic Whole and Diced 
Tomato Processing 

100% 100% 75% 100% 

Non-Aseptic Tomato Paste 
and Tomato Puree 
Processing 

100% 100% 75% 100% 

Non-Aseptic Whole and 
Diced Tomato Processing 

100% 100% 75% 100% 

Non-Aseptic Tomato Juice 
Processing 

100% 100% 75% 100% 

Poultry Processing 311615 

Whole Chicken and Chicken 
Parts Processing 

100% 100% 75% 100% 

Poultry Deli Product 
Processing 

100% 100% 75% 100% 

Protein Meal and Fat 
Processing 

100% 100% 75% 100% 

Dried and Dehydrated Food 
Manufacturing 

311423 

Dehydrated Garlic Processing 100% 100% 75% 100% 

Dehydrated Onion 
Processing 

100% 100% 75% 100% 

Dehydrated Chili Pepper 
Processing 

100% 100% 75% 100% 
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Leakage Risk 
Classification 

NAICS Sector Definition 
NAICS 
Code 

Activity (a) 

Assistance Factor (AFa) 
by Budget Year 

2013-
2014 

2015-
2017 

2018-
2020 

2021-
2030 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Medium 
 
 
 
 
 
 
 
 
 
 

Dehydrated Spinach 
Processing 

100% 100% 75% 100% 

Dehydrated Parsley 
Processing 

100% 100% 75% 100% 

Dairy Product Manufacturing 31151 

Fluid Milk Product Processing 100% 100% 75% 100% 

Butter processing 100% 100% 75% 100% 

Condensed Milk Processing 100% 100% 75% 100% 

Milk Powder (Low Heat) 
Processing 

100% 100% 75% 100% 

Milk Powder (Medium Heat 
and High Heat) Processing 

100% 100% 75% 100% 

Buttermilk Powder 
Processing 

100% 100% 75% 100% 

Intermediate Dairy 
Ingredients Processing 

100% 100% 75% 100% 

Cheese Processing 100% 100% 75% 100% 

Lactose Processing 100% 100% 75% 100% 

Whey Protein Concentrate 
Processing 

100% 100% 75% 100% 

Deproteinized Whey 
Processing 

100% 100% 75% 100% 

Roasted Nuts and Peanut 
Butter Manufacturing 

311911 
Almond Blanching 100% 100% 75% 100% 

Almond Flavoring 100% 100% 75% 100% 
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Leakage Risk 
Classification 

NAICS Sector Definition 
NAICS 
Code 

Activity (a) 

Assistance Factor (AFa) 
by Budget Year 

2013-
2014 

2015-
2017 

2018-
2020 

2021-
2030 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Medium 
 
 
 
 
 
 
 
 
 

Almond Pasteurizing 100% 100% 75% 100% 

Pistachio Flavoring 100% 100% 75% 100% 

Pistachio Hulling and Drying 100% 100% 75% 100% 

Snack Food Manufacturing 31191 

Fried Potato Chips 
Processing 

100% 100% 75% 100% 

Baked Potato Chips 
Processing 

100% 100% 75% 100% 

Corn Chips Processing 100% 100% 75% 100% 

Corn Curls Processing 100% 100% 75% 100% 

Pretzel Processing 100% 100% 75% 100% 

Beet sugar manufacturing 311313 Beet sugar manufacturing 100% 100% 75% 100% 

Cut and Sew Apparel 
Manufacturing 

3152 
Cut and Sew Apparel 
Manufacturing 

100% 100% 75% 100% 

Breweries 312120 

Brewing 100% 100% 75% 100% 

Lager Beer Manufacturing 100% 100% 75% 100% 

Wineries 312130 

Distilled Spirits Production 100% 100% 75% 100% 

Dry Color Concentrate 
Production 

100% 100% 75% 100% 

Grape Juice Concentrate 
Production 

100% 100% 75% 100% 
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Leakage Risk 
Classification 

NAICS Sector Definition 
NAICS 
Code 

Activity (a) 

Assistance Factor (AFa) 
by Budget Year 

2013-
2014 

2015-
2017 

2018-
2020 

2021-
2030 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Medium 

Grape Seed Extract 
Production 

100% 100% 75% 100% 

Liquid Color Concentrate 
Production 

100% 100% 75% 100% 

Petroleum Refineries 324110 Petroleum Refining 100% 100% 75% 100% 

Asphalt Paving Mixture and 
Block Manufacturing 

324121 
Asphalt Paving Mixture and 
Block Manufacturing 

100% 100% 75% 100% 

Industrial Gas Manufacturing 325120 

On-Purpose Hydrogen Gas 
Production 

100% 100% 75% 100% 

Liquid Hydrogen Production 100% 100% 75% 100% 

Ethyl Alcohol Manufacturing 325193 Ethyl Alcohol Manufacturing 100% 100% 75% 100% 

Biological Product (Except 
Diagnostic) Manufacturing 

325414 
Biological Product (Except 
Diagnostic) Manufacturing 

100% 100% 75% 100% 

Gypsum Product 
Manufacturing 

327420 
Plaster Manufacturing 100% 100% 75% 100% 

Stucco Manufacturing 100% 100% 75% 100% 

Rolled Steel Shape 
Manufacturing 

331221 

Pickled Steel Sheet 
Production 

100% 100% 75% 100% 

Cold Rolled and Annealed 
Steel Sheet Production 

100% 100% 75% 100% 

Galvanized Steel Sheet 
Production 

100% 100% 75% 100% 

Tin Steel Plate Production 100% 100% 75% 100% 

Secondary Smelting and 
Alloying of Aluminum 

331314 
Aluminum and Aluminum 
Alloy Billet Manufacturing 

100% 100% 75% 100% 

Secondary Smelting, 
Refining, and Alloying of 
Nonferrous Metal (Except 
Copper and Aluminum) 

331492 Lead Acid Battery Recycling 100% 100% 75% 100% 
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Leakage Risk 
Classification 

NAICS Sector Definition 
NAICS 
Code 

Activity (a) 

Assistance Factor (AFa) 
by Budget Year 

2013-
2014 

2015-
2017 

2018-
2020 

2021-
2030 

Iron Foundries 331511 
Iron Foundries 100% 100% 75% 100% 

Ductile Iron Pipe 
Manufacturing 

100% 100% 75% 100% 

Hardware Manufacturing 332510 Hardware Manufacturing 100% 100% 75% 100% 

Turbine and Turbine 
Generator Set Units 
Manufacturing 

333611 
Testing of Turbines and 
Turbine Generator Sets 

100% 100% 75% 100% 

Low 

Pharmaceutical and Medicine 
Manufacturing 

325412 
Pharmaceutical and Medicine 
Manufacturing 

100% 100% 50% 100% 

Nonferrous Forging 332112 
Nonferrous Metal Forging 100% 100% 50% 100% 

Seamless Rolled Ring 100% 100% 50% 100% 

Automobile Manufacturing 336111 Automobile Manufacturing 100% 100% 50% 100% 

Aircraft Manufacturing 336411 Aircraft Manufacturing 100% 100% 50% 100% 

Guided Missile and Space 
Vehicle Manufacturing 

336414 
Guided Missile and Space 
Vehicle Manufacturing 

100% 100% 50% 100% 

Support Activities for Air 
Transportation
    

 
   

4881 
Support Activities for Air 
Transportation 

100% 100% 50% 100% 

 
 
NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code and Section 16428.8, Government Code. 
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Additional Regulatory Text in section 95870 

Potential Changes to Table 8-1 

 

AB 32 and AB 398 require that CARB minimize leakage, which in this context refers 

to the relocation of emissions outside of the State in response to the Cap-and-Trade 

Program.  Allowances are allocated to industry to mitigate against emissions leakage.  

Covered sectors affiliated with specific NAICS codes have been categorized as high, 

medium, and low leakage risk according to CARB’s 2010 assessment of industrial 

leakage risk (1).  For the period 2018-2020, the current regulation sets assistance 

factors to 100 percent for high leakage risk, 75 percent for medium leakage risk, and 

50 percent for low leakage risk.  This means that the calculated allowances for 

covered entities are adjusted by those percentages.  With respect to assistance 

factors for budget years 2018 to 2020, Board Resolution 17-21 directs staff to “… 

propose subsequent regulatory amendments to provide a quantity of allocation, for 

the purposes of minimizing emissions leakage, to industrial entities for 2018 through 

2020 by using the same assistance factors in place for 2013 through 2017.”  

Assistance factors from 2013 to 2017 were 100 percent for all industry sectors and all 

leakage classifications. 

 

For background, when the Program was initially designed, assistance factors were set 

at 100 percent and were proposed to drop each compliance period as there was an 

expectation for carbon pricing or carbon regulations to phase-in in other regions.  

Board resolutions 11-32 (2) and 12-33 directed CARB staff to evaluate and “if 

necessary, … modify the leakage risk determinations to be implemented prior to the 

allocation of allowances for the second compliance period.” (3)  During the 2013 

regulatory amendment process, in an abundance of caution, staff proposed delaying 

the reduction in the assistance factor by one compliance period so they would not 

reduce until the 2018 to 2020 compliance period.  This was to allow for the completion 

of new research commissioned by CARB (4, 5, 6) that would improve understanding 

of the specific factors that increase potential leakage risk posed by the long-term 

implementation of the Program on industrial sectors. 

 

Staff has continued to evaluate data from focused studies and continues to discuss 

leakage risk with each industrial sector as part of developing proposals for assistance 

factors for the third compliance period.  Moving forward, we are hopeful actions under 

the Paris Agreement will help increase the use of regional policies aimed at 

addressing GHGs, which would mean that California industry and competitors in other 

regions will face similar requirements.  
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At this time, with AB 398 setting the assistance factors at 100 percent commencing in 

2021, with data that shows we are on track to achieve the 2020 target early, and 

given the much deeper reductions needed in the next decade, staff believes a smooth 

allocation path between 2017 and 2021 is the most conservative approach to protect 

against emissions leakage, enable earlier investments in onsite equipment upgrades, 

and allow for economic growth. 

 

Importantly, a 100 percent assistance factor does not mean businesses get all the 

allowances they need to comply with the Program—they still need to reduce 

emissions onsite or seek out additional allowances.  By 2030, businesses will receive 

about half of the allowances they receive today: allocation continues to drop each 

year at the same rate as the overall California emission budget declines in the 

Program.  Between 2021 and 2030, the cap decline rate almost doubles from what it 

is today.  

 

Through past rulemakings, which included significant stakeholder engagement on this 

topic, and evaluation of current circumstances and legislation, CARB has analysed 

this issue and considered many factors to date.  Staff requests feedback on what 

additional factors should be considered in evaluating this issue.  Staff will need to 

make a determination as to whether we consider those factors, or maintain the 

conservative approach as we did in the second compliance period and set assistance 

factors to 100 percent to ensure smooth operation of the Program going into 2021. 

 

(1) ARB (2010) Staff Report: Initial Statement of Reasons (ISOR) Part 1. Volume IV: 

Appendix K. Leakage Analysis. Retrieved from: 

https://www.arb.ca.gov/regact/2010/capandtrade10/capv4appk.pdf 

(2) Board Resolution 11-32: https://www.arb.ca.gov/board/res/2011/res11-32.pdf 

(3) Board Resolution 12-33: https://arb.ca.gov/board/res/2012/res12-33.pdf 

(4) Fowlie et al. (May 2016), “Measuring Leakage Risk,” Retrieved from: 

https://www.arb.ca.gov/cc/capandtrade/meetings/20160518/ucb-intl-leakage.pdf 

(5) Gray, et al. (May 2016), “Employment and Output Leakage under California’s Cap-

and-Trade Program.” Retrieved from: 

https://www.arb.ca.gov/cc/capandtrade/meetings/20160518/rff-domestic-leakage.pdf 

(6) Hamilton et al. (May 2016), “Production and Emissions Leakage from California’s Cap-

and-Trade Program in Food Processing Industries: Case Study of Tomato, Sugar, Wet 

Corn and Cheese Markets.” Retrieved from: 

https://www.arb.ca.gov/cc/capandtrade/meetings/20160518/calpoly-food-process-

leakage.pdf   

https://www.arb.ca.gov/regact/2010/capandtrade10/capv4appk.pdf
https://www.arb.ca.gov/board/res/2011/res11-32.pdf
https://arb.ca.gov/board/res/2012/res12-33.pdf
https://www.arb.ca.gov/cc/capandtrade/meetings/20160518/ucb-intl-leakage.pdf
https://www.arb.ca.gov/cc/capandtrade/meetings/20160518/rff-domestic-leakage.pdf
https://www.arb.ca.gov/cc/capandtrade/meetings/20160518/calpoly-food-process-leakage.pdf
https://www.arb.ca.gov/cc/capandtrade/meetings/20160518/calpoly-food-process-leakage.pdf
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§ 95871.  Disposition of Allowances from Vintage Year 2021 and Beyond. 

*** 

 (d) Allocation to Industrial Covered Entities. Allowances allocated for the purposes of 

industry assistance shall be transferred to annual allocation holding accounts for 

industrial sectors listed in Table 8-1.  Allowances in the annual allocation holding 

account are transferred to the holding account on January 1 of the vintage year 

of the allowances. 

(1) The Executive Officer will allocate allowances to each eligible covered entity 

by October 24 of each calendar year 2020-2029 for allocations from 2021-

2030 annual allowance budgets. 

(2) Allocation to eligible covered entities shall be conducted using the assistance 

factors specified for each listed industrial activity found in Table 8-1 and the 

methodology set forth in section 95891. 

(3) The total amount of allowances allocated for the purposes of industry 

assistance shall not exceed the available amount of allowances after 

accounting for allocations made pursuant to sections 95871(a) through (c) 

and sections 95871(e) and (g).  If the amount calculated under the 

methodology set forth in section 95891 exceeds the amount of allowances 

available, the number of allowances available will be prorated equally across 

all eligible industrial covered entities.  The proration will be calculated using 

the share of allowances available after accounting for all allocations made 

pursuant to sections 95871(a) through (c) and sections 95871(e) and (g)  

compared to total allowances that would be distributed according to the 

methodology set forth in section 95891. 

(4) Industrial entities that purchase electricity or legacy contract qualified thermal 

output pursuant to a legacy contract and who receive allocation under this 

section shall have their allocation reduced as specified in section 95891(e). 

*** 

 (f) Allocation to Legacy Contract Generators.   
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[(1)  Placeholder for further clarification on allocation to legacy contract generators 

without an industrial counterparty.] 

(2) Allowances will be allocated to legacy contract generators with an industrial 

counterparty pursuant to section 95894 for the term of the contract.  The 

Executive Officer will transfer allowance allocations into each eligible 

generator’s annual allocation holding account by October 24 of each calendar 

year during the term of the contract for eligible legacy contract emissions 

pursuant to the methodology set forth in section 95894 beginning in 2020 for 

allocation from the 2021 annual allowance budget. 

*** 

 (i) Allocation to Waste-to-Energy Facilities.  Allowances available for allocation to 

waste-to-energy facilities each budget year shall only be calculated as set forth in 

section 95891(f). The Executive Officer will place an annual individual allocation 

in the annual allocation holding account of each eligible waste-to-energy facility 

by October 24 of each calendar year beginning in 2020 for allocation from the 

2021 annual allowance budget and ending in 2023 for allocation from the 2024 

annual allowance budget.  Annual allocation to eligible waste-to-energy facilities 

will end when landfill organics diversion is required to achieve a 75 percent 

diversion rate by 2025.  

 
*** 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code and 
Section 16428.8, Government Code. 
 

Subarticle 9: Direct Allocations of California GHG Allowances 

§ 95890.  General Provisions for Direct Allocations. 

*** 

 (e) Eligibility Requirements for Legacy Contract Generators.  A legacy contract 

generator with an industrial counterparty or legacy contract generator without an 
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industrial counterparty that has demonstrated its eligibility to the satisfaction of 

the Executive Officer pursuant to section 95894 of this regulation shall be eligible 

for direct allocation of allowances if it has complied with the requirements of MRR 

and has obtained a positive or a qualified positive emissions data verification 

statement pursuant to MRR. 

*** 

 (g) Eligibility Requirements for Public Wholesale Water Agencies.  A public 

wholesale water agency shall be eligible for direct allocations of California GHG 

allowances if it has complied with the requirements of MRR, and has obtained a 

positive or qualified positive emissions data verification statement for the prior 

year pursuant to MRR. 

*** 

 (l) Eligibility Requirements for Waste-to-Energy Facilities.  A waste-to-energy facility 

that is a covered entity shall be eligible for direct allocations of California GHG 

allowances if it has a compliance obligation for the year for which it is receiving 

allocation, has complied with the requirements of MRR, and has obtained a 

positive or qualified positive emissions data verification statement for the prior 

year pursuant to MRR.  A waste-to-energy facility shall not be eligible for any 

direct allocation of allowances for any data year for which it is not a covered 

entity or an opt-in covered entity. 

 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

§ 95891.  Allocation for Industry Transition Assistance and Leakage Minimization. 

(a) The Executive Officer shall determine the amount of allowances directly allocated 

to each eligible covered entity or opt-in covered entity using the product output-

based allocation calculation methodology specified in section 95891(b) if the 

entity conducts an activity listed in both Table 8-1 and Table 9-1.  The Executive 

Officer shall determine the amount of allowances directly allocated to each 
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eligible covered entity or opt-in covered entity using the energy-based allocation 

calculation methodology specified in section 95891(c) if the entity conducts an 

activity listed in Table 8-1 but not listed in Table 9-1. 

(1) New Entrant Industrial Allocation Without Leakage Risk.  Covered facilities 

that do not have a leakage risk in Table 8-1 are eligible to receive allocated 

allowances under the new entrant energy-based allocation methodology 

pursuant to section 95891(c)(2) if the first three digits of the facility NAICS 

code matches a NAICS code in Table 8-1.  The leakage risk classification for 

these new entrant facilities shall be low until a leakage risk classification is 

added to Table 8-1 for the industrial activity in which the facility operatesfor 

that sector.  Food processors that are only classified by a three digit NAICS 

code are exempt from this classification and shall be classified by the general 

311 food processing NAICS code or sub-category as applicable in Tables 8-1 

and 8-2. 

*** 

 (f) Allocation to Waste-to-Energy Facilities.  [Reserved for Waste-to-Energy 

methodology.] 

*** 

 

Additional Regulatory Text in section 95891 

Potential Changes to Table 9-2 

 

Activities with over 50 percent of total emissions from process emissions and a 

high leakage risk classification are subject to different cap adjustment factors 

relative to other sectors covered in the Cap-and-Trade Program through 2020. 

Board Resolution 17-21 directs staff to “…evaluate and propose, as necessary, 

post-2020 cap adjustment factors consistent with the methodology used in 

2015-2017 allocation calculations for sectors that have been determined to be 

highly trade exposed with highly emissions intensive products that have 

greater than 50 percent process emissions.”  

 

The pre-2021 alternate cap adjustment factors were calculated based on 

specific criteria for these sectors and recognition of the currently-limited options 



**FOR DISCUSSION PURPOSES ONLY – 
NOT PART OF A FORMAL RULEMAKING PROCESS** 

 
Legal Disclaimer: This is an unofficial electronic version of a preliminary discussion draft of the Cap-and-Trade 
Regulation that contains potential underline-strikeout text revisions for the purpose of soliciting stakeholder feedback 
on possible changes.  
 

February 2018 36 

that exist for reducing process emissions.  We continue to evaluate whether 

alternate cap adjustment factors for these sectors are appropriate post-2020.  

The criteria that CARB originally set in considering sector eligibility for the 

alternate cap adjustment factors are as follows: over 50 percent of total 

emissions are from process emissions; the sector has a high leakage risk 

classification; and the sector has high emissions intensity, defined as 5,000 

MTCO2e per million dollars value added (1) (see Appendix K from the 2010 

Initial Statement of Reasons for more detail on emissions leakage calculations) 

(2).   

 

Staff plans to work with affected sectors to gather new data for use in 

calculating, if necessary, post-2020 alternate cap adjustment factors. 

 

(1) ARB (October 2011) “California’s Cap-and-Trade Program Final Statement of 

Reasons” p1952. Retrieved from: 

https://www.arb.ca.gov/regact/2010/capandtrade10/fsor.pdf 

(2) ARB (2010) Staff Report: Initial Statement of Reasons (ISOR) Part 1. Volume 

IV: Appendix K. Leakage Analysis. Retrieved from: 

https://www.arb.ca.gov/regact/2010/capandtrade10/capv4appk.pdf 

 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 

§ 95892.  Allocation to Electrical Distribution Utilities for Protection of Electricity 

Ratepayers. 

*** 

 (b) Transfer to Utility Accounts. 

*** 

 (2) Publicly Owned Electric Utilities or Electrical Cooperatives.  When a publicly 

owned electric utility or electrical cooperative is eligible for a direct allocation, 

it shall inform the Executive Officer of the amounts to be placed into the 

accounts below: 

(A) In the compliance account of an Electric Power Entity or electrical 

generating facility which must be either: 

https://www.arb.ca.gov/regact/2010/capandtrade10/fsor.pdf
https://www.arb.ca.gov/regact/2010/capandtrade10/capv4appk.pdf
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1. operated by a publicly owned electric utility, an electrical 

cooperative, or a Joint Powers Agency in which the electrical 

distribution utility or electrical cooperative is a member and with 

which it has a power purchase agreement; or  

2.  a federal power authority, that is importing electricity on behalf of 

the electrical distribution utility.   

(B) The Executive Officer shall place this amount of allowances into the 

entity’s allowance allocation holding account to be transferred by the 

Executive Officer into the entity’s compliance account pursuant to 

section 95831(a)(6). 

(BC) In the publicly owned electric utility’s or electrical cooperative’s limited 

use holding account. 

(3) Publicly owned electric utilities or electrical cooperatives receiving a direct 

allocation must inform the Executive Officer by September 1 of the accounts 

in which the allocations are to be placed.  If an entity fails to submit its 

distribution preference by September 1, ARB will automatically place all 

directly allocated allowances for the following budget year in the entity’s 

Llimited Uuse Hholding Aaccount. 

*** 

 (d) Limitations on the Use of Auction Proceeds and Allowance Value. 

(1) Proceeds obtained from the monetization of allowances directly allocated to a 

publicly owned electric utility or electrical cooperative shall be subject to any 

limitations imposed by the governing body of the utility and to the additional 

requirements set forth in sections 95892(d)(3)-(5)(6) and 95892(e). 

(2) Proceeds obtained from the monetization of allowances directly allocated to 

investor owned utilities shall be subject to any limitations imposed by the 

California Public Utilities Commission and to the additional requirements set 

forth in sections 95892(d)(3)-(5)(6) and 95892(e). 

(3) Auction proceeds and Aallowance value, including any allocated allowance 

auction proceeds, obtained by an electrical distribution utility shall be used 
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exclusively for the benefit of retail electricity ratepayers of each electrical 

distribution utility, consistent with the goals of AB 32, and may not be used for 

the benefit of entities or persons other than such ratepayers.  Allocated 

allowance auction proceeds may must be used to reduce greenhouse gas 

emissions or returned to ratepayers, using one or more of the following 

approaches:.  Any allocated allowance auction proceeds returned to 

ratepayers must be returned in a non-volumetric manner. 

(A) Renewable Energy or Integration of Renewable Energy: Funding the 

construction or purchase of generation from eligible renewable energy 

resources directly delivered to California, including product content 

category 1 or 2 under Public Utilities Code section 399.16(b) or support 

for customer-owned eligible renewable energy resources. Funding 

energy storage projects designed to support the electrical distribution 

utilities’ integration of renewable energy.  

(B) Energy Efficiency and Fuel-Switching: Funding programs designed to 

reduce greenhouse gas emissions through reductions in energy use, 

changes to lower emission intensity energy sources or other GHG 

emission reduction activities. This includes funding: 

1. energy-efficient equipment rebates; 

2. energy-efficient building retrofits; 

3. public or private electric vehicle infrastructure; 

4. switching from natural gas or propane to electric equipment; or  

5. infrastructure or projects supporting active transportation, zero-

emission vehicles or public transportation.  

 (C) Non-Volumetric Return to Ratepayers: Distribution of allocated 

allowance auction proceeds to some or all ratepayers in a non-

volumetric manner, either on- or off-bill.  If on-bill, it must be identified 

as a line item, and the line item or off-bill written description must 

indicate that the Cap-and-Trade Program is the source of the 

allowance value. 
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(D) Administrative Costs: Allocated allowance proceeds may be used for 

administrative costs only in so far as those costs are solely limited to 

and required for the implementation of sections 95892(d)(3)(A)-(C). 

(E) Use of allocated allowance auction proceeds authorized under 

sections 95892(d)(3)(A) and (B) must demonstrate quantifiable GHG 

emission reductions. 

*** 

 (5) Prohibited Use of Allocated Allowance Value.  Use of the value of any 

allowance allocated to an electrical distribution utility other than for the benefit 

of retail ratepayers consistent with the goals of AB 32 is prohibited, including 

use of such allowances to meet compliance obligations for electricity sold into 

the California Independent System Operator markets.  Use of allocated 

allowance auction proceeds to pay for the costs of complying with MRR, or 

the AB 32 Cost of Implementation Fee Regulation (California Code of 

Regulations, sections 95200-95207), or the Cap-and-Trade Regulation is 

prohibited, except for the costs allowable pursuant to section 95892(d)(3)(D).  

Returning allocated allowance auction proceeds to ratepayers in a volumetric 

manner is prohibited.  

 

Additional Regulatory Text in section 95892(d)(5) and 95893(d)(5) 

Prohibited Use of Allocated Allowance Value 

 

CARB staff is exploring how to more clearly assess and reduce ambiguity as to whether 

allowances purchased with allocated allowance proceeds are benefitting ratepayers in 

accordance with the goals of AB 32.  This includes ensuring compliance with the 

prohibition on using allowance value for electricity sold in the California Independent 

System Operator markets and ensuring allowance proceeds are not returned to 

ratepayers volumetrically.  CARB staff is looking to meet these objectives in a manner 

that increases clarity for EDUs and natural gas suppliers and streamlines oversight. 

One approach under consideration is prohibiting the purchase of allowances using 

allocated allowance proceeds.  CARB is interested in stakeholder feedback on this 

approach and other concepts that meet these objectives. 
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*** 

 (e) Reporting on the Use of Auction Proceeds.  No later than June 30, 2014, and 

June 30 of each calendar year thereafter, each electrical distribution utility shall 

submit a report to the Executive Officer describing the disposition of all how any 

allocated allowance auction proceeds were spent during the previous calendar 

year.  This report shall include: 

(1) The monetary value of allocated allowance auction proceeds received by the 

electrical distribution utility from the sale of allowances from the previous 

calendar year’s vintage;, and any other  

(2)  The disposition of all allocated allowance auction proceeds not previously 

reported as spent pursuant to section 95892(e);, including auction proceeds 

spent during the previous calendar year and auction proceeds which 

remained unspent at the end of the previous calendar year; 

(32) How the electrical distribution utility’s disposition of any allocated allowance 

auction proceeds which were spent during the previous calendar year 

complies with the requirements of this section and the requirements of 

California Health and Safety Code sections 38500 et seq., including 

quantification of the GHG emission reductions from use of allocated 

allowance auction proceeds under sections 95892(d)(3)(A) and (B); 

(4)  Copies of public plans or resolutions adopted or public reports issued by the 

electrical distribution utility on the usage or disposition of allocated allowance 

value; and 

 (53) In the report due by June 30, 2018 only, for amounts spent by December 31, 

2016, the amount of allocated allowance auction proceeds not previously 

reported as spent pursuant to section 95892(e) or not optionally reported as 

spent in prior year’s’ reports. 

*** 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code
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§ 95893.  Allocation to Natural Gas Suppliers for Protection of Natural Gas 

Ratepayers. 

*** 

(b) Transfer to Natural Gas Supplier Accounts. 

(1) When a natural gas supplier as defined in section 95811(c) is eligible for a 

direct allocation, it shall inform the Executive Officer by September 1, or 

the first business day thereafter of the amount of allowances to be placed 

into its Compliance compliance account and Llimited Uuse Hholding 

Aaccount with the following constraints.  If an entity fails to submit its 

distribution preference by this deadline, ARB will automatically place all 

directly allocated allowances for the following budget year in the entity’s 

Llimited Uuse Hholding Aaccount : 

(A) The quantity of allowances placed into the Llimited Uuse Hholding 

Aaccount will equal at least the amount of allowances provided in 

section 95893(a) multiplied by the applicable percentage in Table 

9-5 or Table 9-6, rounded down to the nearest whole allowance. 

(B) The remaining allowances from the total allowances allocated in 

section 95893(a) which are not placed into the Llimited Uuse 

Hholding Aaccount  will be placed into the entity’s allowance 

allocation holding account to be transferred by the Executive Officer 

into the entity’s compliance account pursuant to section 

95831(a)(6). 

*** 

 (d) Limitations on the Use of Auction Proceeds and Allowance Value. 

(1) Proceeds obtained from the monetization of allowances directly allocated to a 

publicly owned natural gas utility shall be subject to any limitations imposed 

by the governing body of the utility and to the additional requirements set forth 

in sections 95893(d)(3) through 95893(d)(5)(6) and 95893(e). 
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(2) Proceeds obtained from the monetization of allowances directly allocated to 

public utility gas corporations shall be subject to any limitations imposed by 

the California Public Utilities Commission and to the additional requirements 

set forth in sections 95893(d)(3) through 95893(d) (5)(6) and 95893(e). 

(3) Auction proceeds and allowance value, including any allocated allowance 

auction proceeds, obtained by a natural gas supplier shall be used exclusively 

for the benefit of retail ratepayers of each natural gas supplier, consistent with 

the goals of AB 32, and may not be used for the benefit of entities or persons 

other than such ratepayers.  Allocated allowance auction proceeds maymust 

be used to reduce greenhouse gas emissions or returned to ratepayers, using 

one or more of the approaches described in section 95892(d)(3)(A)-(D) and 

meet the requirements of section 95892(d)(3)(E).  Any allocated allowance 

auction proceeds returned to ratepayers must be done in a non-volumetric 

manner. 

*** 

 (5) Prohibited Use of Allocated Allowance Value.  Use of the value of any 

allowance allocated to a natural gas supplier other than for the benefit of retail 

ratepayers consistent with the goals of AB 32 is prohibited.  Use of allocated 

allowance auction proceeds to pay for the costs of complying with MRR, or 

the AB 32 Cost of Implementation Fee Regulation (California Code of 

Regulations, sections 95200-95207), or the Cap-and-Trade Regulation is 

prohibited, except for necessary costs pursuant to section 95892(d)(3)(D).  

Returning allocated allowance auction proceeds to ratepayers in a volumetric 

manner is prohibited. 

*** 

 (e) Reporting on the Use of Auction Proceeds.  No later than June 30, 2016, and 

June 30 of each calendar year thereafter, each natural gas supplier shall submit 

a report to the Executive Officer describing how anythe disposition of all allocated 
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allowance auction proceeds were spent during the previous calendar year.  This 

report shall include: 

(1) The monetary value of auction proceeds received by the natural gas supplier 

from the sale of allowances from the previous calendar year’s vintage;, and 

any other  

(2) The disposition of all allocated allowance auction proceeds not previously 

reported as spent pursuant to section 95893(e);,, including auction proceeds 

spent during the previous calendar year and auction proceeds which 

remained unspent at the end of the previous calendar year; 

(23) How the natural gas supplier’s disposition of any allocated allowance auction 

proceeds which were spent during the previous calendar year complies with 

the requirements of this section and the requirements of California Health and 

Safety Code sections 38500 et seq., including quantification of the GHG 

emission reductions from use of allocated auction proceeds under sections 

95892(d)(3)(A) and (B); 

(4) Copies of public plans or resolutions adopted or public reports issued by the 

electrical distribution utility on the usage or disposition of allocated allowance 

value; and 

(35) In the report due by June 30, 2018 only, for amounts spent prior to December 

31, 2016, the amount of allocated allowance auction proceeds not previously 

reported as spent pursuant to section 95893(e) or not optionally reported as 

spent in prior year’s’ reports. 

*** 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

§ 95894.  Allocation to Legacy Contract Generators for Transition Assistance. 

(a) Demonstration of Eligibility.  Opt-in covered entities are not eligible for transition 

assistance due to legacy contract emissions.  To be eligible to receive a direct 
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allocation of allowances under this section, the primary or alternate account 

representative of a legacy contract generator with an industrial counterparty or 

legacy contract generator without an industrial counterparty shall submit the 

following in writing via certified mail to the Executive Officer by June 1 of each 

year as applicable: 

(1) A letter to ARB stating covered entity’s name and ARB ID, 

identificationidentity of legacy contract counterparty, and statement 

requesting transition assistance for the previous data year’s legacy contract 

emissions. 

(A) Previous data year’s legacy contract emissions, pursuant to section 

95894(c). 

(B) 2012 data year’s legacy contract emissions, pursuant to section 

95894(d). 

*** 

 (3) An attestation under penalty of perjury under the laws of the State of 

California that: 

*** 

 (C) The operator of the legacy contract generator with an industrial 

counterparty or the legacy contract generator without an industrial 

counterparty made a good faith effort, but failed to renegotiate the 

legacy contract with the counterparty to address recovery of the costs 

of compliance with this rRegulation.  The renegotiation effort began at 

least 60 days, but no earlier than a year, before the date of this 

attestation. 

*** 

 (b) Determination of Eligibility.  Upon receipt of the information required by 

paragraph (a) of this section, the Executive Officer shall determine whether the 

party submitting such information has demonstrated that it is eligible to receive a 

direct allocation of allowances pursuant to this section and shall notify that party 
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by October 10 each year if it is eligible to receive an allocation calculated 

pursuant to section 95894(c) or 95894(d) for the following compliance year. 

(c) Allocation to Legacy Contract Generators with an Industrial Counterparty.  If the 

counterparty (or entity in a direct corporate association with the counterparty) is a 

covered entity or opt-in covered entity that is in a sector listed in Table 8-1, the 

following formulae apply based on the type of generation facility: 

(1) For stand-alone generation facilities that are legacy contract generators with 

an industrial counterparty, the following equations apply: 

𝐴𝐴𝑡𝑡 = �𝐸𝐸𝐸𝐸𝐸𝐸𝑙𝑙𝑝𝑝,𝑡𝑡−2 ∗ 𝑐𝑐𝑎𝑎,𝑡𝑡 ∗ 𝐴𝐴𝐴𝐴𝑙𝑙𝑝𝑝𝑝𝑝,𝑡𝑡�+ 𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑡𝑡 

 

Where: 

*** 

“ca,t” is the cap adjustment factor for the legacy contract counterparty or entity 

in a direct corporate association with the legacy contract counterparty for 

budget year “t” as specified in Table 9-2.  The subscript “a” designates the 

activity conducted by the legacy contract counterparty or the entity in a direct 

corporate association with the legacy contract counterparty; 

*** 

 

𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑡𝑡 = �𝐸𝐸𝐸𝐸𝐸𝐸𝑙𝑙𝑝𝑝,𝑡𝑡−2 ∗ 𝑐𝑐𝑎𝑎,𝑡𝑡−2 ∗ 𝐴𝐴𝐴𝐴𝑙𝑙𝑝𝑝𝑝𝑝,𝑡𝑡−2� −  𝐴𝐴𝑡𝑡−2,𝑛𝑛𝑛𝑛 𝑡𝑡𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇 

 

Where: 

*** 

“ca,t-2” is the cap adjustment factor for the legacy contract counterparty or 

entity in a direct corporate association with the legacy contract counterparty 

for the year two years prior to year “t” as specified in Table 9-2.  The subscript 

“a” designates the activity conducted by the legacy contract counterparty or 

the entity in a direct corporate association with the legacy contract 

counterparty; 
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 *** 

(2) For legacy contract generators with an industrial counterparty subject to 

section 95894(c), but not covered by section 95894(c)(1), the following 

equations apply: 

 

𝐴𝐴𝑡𝑡 =  ((𝑄𝑄𝑙𝑙𝑝𝑝,𝑡𝑡−2  ∗  𝐵𝐵𝑠𝑠  +  𝐸𝐸𝑙𝑙𝑝𝑝,𝑡𝑡−2  ∗  𝐵𝐵𝑝𝑝)  ∗  𝐴𝐴𝐴𝐴𝑙𝑙𝑝𝑝𝑝𝑝,𝑡𝑡  ∗ 𝑐𝑐𝑡𝑡)  +  𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑡𝑡 

𝐴𝐴𝑡𝑡 =  ((𝑄𝑄𝑙𝑙𝑝𝑝,𝑡𝑡−2  ∗  𝐵𝐵𝑠𝑠  +  𝐸𝐸𝑙𝑙𝑝𝑝,𝑡𝑡−2  ∗  𝐵𝐵𝑝𝑝)  ∗  𝐴𝐴𝐴𝐴𝑙𝑙𝑝𝑝𝑝𝑝,𝑡𝑡  ∗ 𝑐𝑐𝑎𝑎,𝑡𝑡)  + 𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑡𝑡 

 

Where: 

*** 

“Qlc,t-2” is the legacy contract qualified thermal output, in MMBtu, sold under a 

legacy contract in the data year two years prior to year “t,” as reported under 

MRR; 

*** 

“ct”“ca,t”  is the cap adjustment factor for the legacy contract counterparty or 

entity in a direct corporate association with the legacy contract counterparty 

for budget year “t” as specified in Table 9-2. The subscript “a” designates the 

activity conducted by the legacy contract counterparty or the entity in a direct 

corporate association with the legacy contract counterparty; and 

 

𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑡𝑡  =  (�𝑄𝑄𝑙𝑙𝑝𝑝,𝑡𝑡−2 ∗  𝐵𝐵𝑠𝑠 +  𝐸𝐸𝑙𝑙𝑝𝑝,𝑡𝑡−2 ∗  𝐵𝐵𝑝𝑝� ∗  𝐴𝐴𝐴𝐴𝑙𝑙𝑝𝑝𝑝𝑝,𝑡𝑡−2 ∗  𝑐𝑐𝑡𝑡−2) – 𝐴𝐴𝑡𝑡−2,𝑛𝑛𝑝𝑝 𝑡𝑡𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝 

𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑡𝑡  =  (�𝑄𝑄𝑙𝑙𝑝𝑝,𝑡𝑡−2 ∗  𝐵𝐵𝑠𝑠 + 𝐸𝐸𝑙𝑙𝑝𝑝,𝑡𝑡−2 ∗  𝐵𝐵𝑝𝑝� ∗  𝐴𝐴𝐴𝐴𝑙𝑙𝑝𝑝𝑝𝑝,𝑡𝑡−2 ∗  𝑐𝑐𝑎𝑎,𝑡𝑡−2) – 𝐴𝐴𝑡𝑡−2,𝑛𝑛𝑝𝑝 𝑡𝑡𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝 

 

Where: 

*** 

“Qlc,t-2” is the legacy contract qualified thermal output, in MMBtu, sold under a 

legacy contract in the data year two years prior to year “t,” as reported under 

MRR; 

 



**FOR DISCUSSION PURPOSES ONLY – 
NOT PART OF A FORMAL RULEMAKING PROCESS** 

 
Legal Disclaimer: This is an unofficial electronic version of a preliminary discussion draft of the Cap-and-Trade 
Regulation that contains potential underline-strikeout text revisions for the purpose of soliciting stakeholder feedback 
on possible changes.  
 

February 2018 47 

“Bs” is the emissions efficiency benchmark per unit of legacy contract qualified 

thermal output, 0.06244 California GHG Allowances/MMBtu thermal; 

 

*** 

“ct-2”“ca,t-2”  is the is the cap adjustment factor for the budget year two years 

prior to year “t” as specified in Table 9-2. The subscript “a” designates the 

activity conducted by the legacy contract counterparty or the entity in a direct 

corporate association with the legacy contract counterparty; and 

 

*** 

Additional Regulatory Text in Section 95894 

Potential Changes to Allocation to Legacy Contract Generators with Non-

Industrial Counterparties 

 

Board Resolution 17-21 directs CARB staff to “…work with any remaining entities with 

legacy contracts and their non-industrial counterparties to resolve the parties' issues 

related to recovery of greenhouse gas costs, or, as necessary, to propose regulatory 

amendments to be in place no later than the allocation of vintage 2021 allowances to 

ensure reasonable transition assistance for greenhouse gas costs throughout the 

term of the legacy contract.” 

 

CARB Staff will continue to work with legacy contract generators with non-industrial 

counterparties to encourage renegotiation and to determine if post-2020 allocation is 

necessary and appropriate. 

 

[(d) Placeholder for “Allocation to Legacy Contract Generators with Non-Industrial 

Counterparties.”]   

(d)(e) Data Sources.  In determining the appropriate values for section 95894(c), the 

Executive Officer may employ all available data reported to ARB under MRR and 

all other relevant data, including invoices, that demonstrate the amount of 

electricity and legacy contract qualified thermal output sold or provided for off-site 

use does not include a carbon cost in the budget year for which itthe legacy 
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contract generator is seeking an allocation.  If necessary, the Executive Officer 

will solicit additional data to establish a representative allocation.  The operator of 

the legacy contract generator with an industrial counterparty or legacy contract 

generator without an industrial counterparty must provide the additional data 

upon request by the Executive Officer. 

(e)(f) Contract Expiration or Generator Closure.  Once a legacy contract expires or the 

legacy contract generator with an industrial counterparty or legacy contract 

generator without an industrial counterparty closes operations, the generator will 

no longer be eligible for free allocation pursuant to 95890(e), and allocation will 

be prorated for the time in which the contract was eligible. 

 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code.  Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and 
Safety Code. 
 

*** 

§ 95911.  Format for Auction of California GHG Allowances. 

(a) Auction Bidding Format. 

*** 

 (4) Entities registered into the California Cap-and-Trade Program must submit 

bids in whole U.S. dollars and whole cents. 

*** 

 (c) Method for Setting the Auction Reserve Price. 

*** 

 (2) The Auction Reserve Price will be announced on the first day in December 

that is a business day in California and in any jurisdiction operating an 

External GHG ETS to which California has linked pursuant to subarticle 12.  

Beginning in 2012, and each year thereafter, the Auction Administrator will 

announce the Auction Reserve Price for auctions to be conducted the 

following calendar year on the first day in December that is a business day in 
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California.  The Auction Reserve Price shall be stated in U.S. dollars and in 

the currency (or currencies) used in any External GHG ETS to which 

California has linked pursuant to subarticle 12. 

(3) The Auction Administrator will calculate the Auction Reserve Price using the 

following procedure: 

*** 

 (D) The Auction Reserve Price in Canadian dollars shall be the highest of 

the minimum prices set and published in Canadian dollars in any 

jurisdiction operating an External GHG ETS to which California has 

linked pursuant to subarticle 12.[1] Canadian dollar Auction Reserve 

Price for the previous calendar year increased annually by 5 percent 

plus adjusted in the manner provided for in section 83.3 of the 

Financial Administration Act (R.S.Q., c. A-6.001) of Quebec. 

*** 

 (5) The Auction Reserve Price in section 95911(c)(2) will be announced on the 

first day in December that is a business day in California and in any 

jurisdiction operating an External GHG ETS to which California has linked 

pursuant to subarticle 12 and the Reserve Price shall also be stated in the 

currency (or currencies) used in an External GHG ETS to which California 

has linked pursuant to subarticle 12. 

*** 

 (e) Determination of Winning Bidders and Settlement Price.  The following process 

shall be used to determine winning bidders, amounts won, and a single auction 

settlement price: 

*** 

                                                           
 
1 This section refers to a concurrently occurring regulatory amendment process that will likely conclude 
before this regulatory amendments process occurs. 
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 (5) Resolution of tie bids.  If the quantity of allowances contained in the bids 

placed at the auction settlement price is greater than the quantity of 

allowances available to be sold at that price, then: 

*** 

 (B) The auction administrator will calculate the number of allowances 

distributed to each bidding entity by multiplying the bidding entity’s 

share calculated in section 95911(e)(5)(A) above by the number of 

allowances remaining, rounding the number down to the nearest whole 

number; and 

*** 

 (f) If the quantity of bids accepted by the Auction Administrator is less than the 

number of allowances offered for sale then some allowances will remain unsold. 

(1) If allowances remain unsold at auction, the Auction Administrator will fulfill 

winning bids with allowances from consignment sources in the following 

order: 

*** 

(C)  Allowances designated to auction pursuant to section 95910(e); 

(C)(D) Allowances redesignated to the auction pursuant to section 

95911(f)(3); and 

(D)(E) Allowances designated by ARB for auction pursuant to sections 

95910(c)(1)(B), and (c)(2)(B), and (c)(2)(C). 

*** 

 (3) Disposition of Allowances Designated by ARB for Auction Which Remain 

Unsold. 

(A) Allowances designated by ARB pursuant to section 95910(c)(1)(B), 

and (c)(2)(B), and (c)(2)(C) for an auction which remain unsold shall be 

kept in the Auction Holding Account for later auction. 

(B) Allowances used to fulfill an untimely surrender obligation transferred 

by the Executive Officer pursuant to section 95857(d) for an auction 
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which remain unsold shall be kept in the Auction Holding Account for 

later auction. 

(B)(C) Allowances designated by ARB for auction which remain unsold will be 

re-designated for auction after two consecutive auctions have resulted 

in an auction settlement price above the Auction Reserve Price.  If 

future vintage allowances remain unsold at the end of the calendar 

year for which they were designated for sale at Advance Auction, they 

will remain in the Auction Holding Account until their vintage year.  

They will then be designated for the Current Auction pursuant to 

section 95910(c)(1)(B). 

(C)(D) The number of allowances re-designated to a subsequent Current or 

Advance Auction will not exceed 25 percent of allowances already 

designated by ARB for that auction.  Allowances which remain unsold 

above that level will be held in the Auction Account for later auction. 

(D) Allowances designated for Advance Auction which remain unsold until 

their vintage year equals the current calendar year will be designated 

for Current Auction pursuant to section 95910(c)(1)(B). 

(4) Disposition of Consigned Allowances Remaining Unsold at Auction. 

*** 

 (B) Allowances consigned to auction pursuant to section 95910(d)(2) 

95921(g)(3) that remain unsold at auction will be held in the Auction 

Holding Account and offered for sale at each auction until sold. 

*** 
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Additional Regulatory Text in section 95911 

EIM Outstanding Emissions 

 

Staff proposes to retire EIM Outstanding Emissions directly from the state allowance 

budget rather than retiring current vintage non-consigned allowances designated for 

auction that remain unsold in the Auction Holding Account for more than 24 months.  

The state allowance budget is the initial pool from which these allowances would have 

originated if EIM Outstanding Emissions were included in the compliance obligations 

of specific covered entities.  Therefore, it is reasonable to retire EIM Outstanding 

Emissions directly from the state allowance budget.  

 
*** 

NOTE:  Authority cited: Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

§ 95912.  Auction Administration and Participant Application. 

*** 

 (c) Auction Notification.  At least 60 days prior to each auction, the auction 

administrator shall publish the following information: 

*** 

 (5) The administrative requirements for participation; and 

(6) The number of allowances from California that will be available at the auction; 

and. 

*** 

 (d) Auction Participation Application Requirements. 

*** 

 (2) An entity applying for approval as an auction participant must be registered 

into the Cap-and-Trade Program pursuant toas provided in section 95830. 

(3) An entity whose holding account has been revoked or is currently suspended 

pursuant to section 96011 cannot participate in an auction.  An individual 

associated pursuant to sections 95830, 95832, and 95833 with an entity 



**FOR DISCUSSION PURPOSES ONLY – 
NOT PART OF A FORMAL RULEMAKING PROCESS** 

 
Legal Disclaimer: This is an unofficial electronic version of a preliminary discussion draft of the Cap-and-Trade 
Regulation that contains potential underline-strikeout text revisions for the purpose of soliciting stakeholder feedback 
on possible changes.  
 

February 2018 53 

whose holding account has been revoked or is currently suspended pursuant 

to section 96011 cannot participate in an auction. 

(4) An entity must complete an auction participant application to inform the 

Auction Administrator of its intent to bid in an auction at least 30 days prior to 

an auction in which it intends to participate.  The entity must provide 

information and documentation including: 

(5) The entity must provide auction participant application information and 

documentation at least 30 days prior to an auction in which it intends to 

participate, including:  

(A) Information and documentation regarding the corporate identity, 

ownership, and capital structure of the applicant; 

(B) Except as otherwise provided in section 95833 (e)(4), the The 

existence of any direct or indirect corporate associations pursuant to 

sections 95833 and 959114(d); 

*** 

 (56) An entity with any changes to the auction application information listed in 

subsection 95912(d)(5)(4) within 30 days prior to an auction may be denied 

participation in the auction.  For the purposes of changes to indirect and direct 

corporate associations, this section only applies to those corporate associates 

with entities registered in the tracking system. 

(67) Prior to participating in an auction, any primary or alternate account 

representative that will be submitting bids on behalf of entities eligible to 

participate in an auction must have already: 

(A) Complied with the Know-Your-Customer requirements of section 

95834; and 

(B) Submitted the additional information required by the financial services 

administrator contained in Appendix A of this subaArticle. 

*** 
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 (e) Maintenance and Modification of Auction Participant Application Information 

Participation Approval. 

(1) Once the Executive Officer has approved an entity’s auction participant 

application, the entity need not provide information and documentation 

required pursuant to section 95912(d)(5) complete another application for 

subsequent auctions unless there is a material change to the information 

contained in the approved application pursuant to section 95912(d)(4)-(5) 

there is a material change in the entity’s Cap-and-Trade Program registration 

pursuant to section 95830, or the Executive Officer has made a determination 

restricting an entity’s auction participation pursuant to section 95914. 

(2) An entity approved for auction participation must inform the Auction 

Administrator at least 30 days prior to an auction when reporting a change to 

the information disclosed, otherwise the entity may not participate in that 

auction.  The change should be reported by 5 p.m. Pacific Standard Time (or 

Pacific Daylight Time, when in effect) on the 30th day before an auction. 

(f) Auction Intent to Bid Notification Requirements.  An entity that intends to 

participate in an auction must inform the Auction Administrator at least 30 days 

prior to an auction of its intent to bid in an auction, otherwise the entity may not 

participate in that auction. 

(fg) An entity approved for auction participation may not communicate information on 

auction participation with any entity that is not part of an association disclosed 

pursuant to section 95914, except as requested by to the Auction Administrator 

to remediate an auction application. 

*** 

 (ij) Auction participants must provide a bid guarantee to the financial services 

administrator at least 12 days prior to the auction. 

(1) The bid guarantee must be in one, or a combination of, the following forms: 

*** 
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 (3) A bid guarantee submitted in any form other than cash must be payable 

within three business days of payment request submitted by physical 

presentment or electronically by facsimile, or other electronic form accepted 

by the financial services administrator.  

*** 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code 
and Section 16428.8, Government Code. 
 

§ 95913.  Sale of Allowances from the Allowance Price Containment Reserve. 

*** 

 (e) Reserve Sale Participation Application Requirements. Intent to Bid Notification 

Requirements.  An entity that intends to participate in a reserve sale must inform 

the Reserve Sale Administrator at least 20 days prior to a reserve sale of its 

intent to bid in that reserve sale, otherwise the entity may not participate in that 

reserve sale. 

(1) The Executive Officer must approve an entity’s Reserve sale participant 

application before that entity may participate in a Reserve sale. 

 (2)  An entity must complete a Reserve sale participant application to inform the 

Auction Administrator of its intent to bid in a Reserve sale at least 20 days 

prior to the Reserve sale in which it intends to participate. 

(f) Reserve Tiers from 2013-2020. 

*** 

 (5) This provision only applies to the Reserve sale immediately preceding the 

compliance obligation instrument surrender on November 1.  Pursuant to 

sections 95870(i)(1) and 95871(h)(1), allowances will be made available at 

the highest price tier of the Allowance Price Containment Reserve if the 

amount of accepted bids at the highest price tier exceeds the number of 

allowances in that tier. 

*** 
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 (h) Purchase Determinations. 

*** 

 (6) After completing the sales for each tier the reserve sale administrator will 

repeat the processes in sections 95913(h)(4) and (h)(5) above for the next 

highest price tier until all bids have been filled or until the Reserve is depleted.  

At that time the reserve sale administrator will inform the Executive Officer of 

the sales from the Reserve to each participant. 

*** 

 (k) Operation of the Reserve After 2020. 

 

Additional Regulatory Text in section 95913 

AB 398 Price Containment Points and Price Ceiling 

 

CARB staff will propose changes starting with section 95913(k) to reflect the direction 

in AB 398 regarding establishing two price containment points and a ceiling price that 

would be applicable beginning in 2021.  Please see the CARB staff preliminary 

concept paper released simultaneously with this Preliminary Discussion Document. 

 

*** 

 (3) Starting January 1, 2021, the procedures contained in sections 95913(f), (g), 

and (h) are replaced by sections 95913(l), (m), and (n).  The resolution of 

sales continue to follow the procedures contained in sections 95913(i) and (j). 

(l) This provision only applies to the Reserve sale immediately preceding the 

compliance obligation instrument surrender deadline on November 1.  Pursuant 

to sections 95870(i)(1) and 95871(h)(1), allowances will be made available at the 

Reserve Sale Price if the amount of accepted bids exceeds the number of 

allowances available in the Reserve. 

*** 

 (2) If the quantity of accepted bids exceeds the allowances from sections 

95870(a) and 95871(a) plus the allowances defined in sections 95870(i)(1) 



**FOR DISCUSSION PURPOSES ONLY – 
NOT PART OF A FORMAL RULEMAKING PROCESS** 

 
Legal Disclaimer: This is an unofficial electronic version of a preliminary discussion draft of the Cap-and-Trade 
Regulation that contains potential underline-strikeout text revisions for the purpose of soliciting stakeholder feedback 
on possible changes.  
 

February 2018 57 

and 95871(h)(1), allowances will be sold through the procedure outlined in 

section 95913(n)(3). 

*** 

 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

§ 95914.  Auction Participation and Limitations. 

*** 

 (c) Disclosure of Auction Participation Information. 

*** 

 (2) Auction participation information listed in section 95914(c)(1) may be released 

under the following conditions: 

(A) When the release is to other members of a direct corporate association 

not subject to auction participation restriction or cancellation pursuant 

to section 95914(b);, 

(B) When the release is to a Cap-and-Trade Consultant or Advisor who 

has been disclosed to the Executive Officer pursuant to section 

95914(c)(3);. 

(C) When the release is made by a publicly_-owned utility only as required 

by public accountability rules, statute, or rules governing participation 

in generation projects operated by a Joint Powers Authority or other 

publicly_-owned utilities; or. 

*** 

 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
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Subarticle 11: Trading and Banking 

§ 95920.  Trading. 

(a) The holding limit is the maximum number of California GHG allowances that may 

be held by an entity or jointly held by a group of entities with a direct corporate 

association, as defined in section 95833, at any point in time. 

*** 

 (d) The holding limit will be calculated for allowances qualifying pursuant to section 

95920(c)(1) as the sum of: 

*** 

 (2) Limited Exemption from the Holding Limit. 

*** 

 (B) Calculation of the Llimited Eexemption for Eentities Aalready 

Rregistered as of January 1, 2017 as Ccovered Eentities or Oopt-in 

Ccovered Eentities.  The limited exemption for these entities is the sum 

of the emissions contained in the most recent annual emissions data 

reports that have received a positive or qualified positive emissions 

data verification statement for emissions for which the entity now has a 

compliance obligation pursuant to section 95851, plus the amount of 

emissions in the oldest emissions report for which the entity now has a 

compliance obligation, and less the amount of any annual compliance 

obligations already due in the current compliance period. 

(C) Calculation of the Llimited Eexemption for Eentities Rregistering as 

Ccovered Eentities or Oopt-in Ccovered Eentitiesregistering after 

January 1, 2017.  The limited exemption for an entity that registers as 

a covered entity or opt-in covered entity after January 1, 2017 will be 

calculated as twice the annual emissions contained in the emissions 

report for the first year that the entity has a compliance obligation, 

provided that the emissions data report has received a positive or 
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qualified positive emissions data verification statement for emissions 

that generate a compliance obligation pursuant to section 95851. 

*** 

 (G) Allowances allocated pursuant to sections 95870(d), (e), and (f), and 

(g), which are transferred to the receiving entity’s annual allocation 

holding account in a year preceding their vintage year, will not count 

against the Holding Limit or limited exemption until January 1 of their 

vintage year. 

*** 

 (f) Application of Corporate Association Provisions to the Holding Limit. 

(1) The total number of allowances held by a group of entities with a direct 

corporate association pursuant to section 95833 must besum to less than or 

equal to the holding limits pursuant to sections 95920(d) and (e). 

*** 

 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

§ 95921.  Conduct of Trade. 

*** 

(b) Information Requirements for Transfer Requests.  The following information must 

be reported to the accounts administrator as part of a transfer request before any 

transfer of allowances can be recorded on the tracking system: 

*** 

(3) A transfer request submitted for an over-the-counter agreement for the sale of 

compliance instruments for which delivery will take place no more than three 

days from the date the parties enter into the transaction agreement must 

provide the following information: 

*** 
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 (B) Expected Termination Date of the transaction agreement.  If 

completion of the transfer request process is the last term of the 

transaction agreement to be completed, the date the transfer request is 

submitted should be entered as the Expected Termination Date.  If 

there are financial, contingency, or other terms to be settled after the 

transfer request is completed, the date those terms are expected to be 

settled should be entered as the Expected Termination Date.  If the 

transaction agreement does not specify a date for the settlement of 

financial, contingency, or other terms that would be completed after the 

transfer request is completed, the entity may enter the Expected 

Termination Date as “Not Specified.”. 

*** 

 (4) A transfer request submitted for an over-the-counter agreement for the sale of 

compliance instruments for which delivery is to take place more than three 

days from the date the parties enter into the transaction agreement or that 

involves multiple transfers of compliance instruments over time or 

incorporates compliance instrument requirements with other product sales or 

purchases, must provide the following information: 

*** 

 (B) Expected Termination Date of the transaction agreement.  If 

completion of the transfer request process is the last term of the 

transaction agreement to be completed, the date the transfer request is 

submitted should be entered as the Expected Termination Date.  If 

there are financial, contingency, or other terms to be settled after the 

transfer request is completed, the date those terms are expected to be 

settled should be entered as the Expected Termination Date.  If the 

transaction agreement does not specify a date for the settlement of 

financial, contingency, or other terms that would be completed after the 
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transfer request is completed, the entity may enter the Expected 

Termination Date as “Not Specified.”. 

*** 

 (6) If the transaction agreements do not contain a price for compliance 

instruments, entities may enter a price of zero into the transfer request if the 

transfer request is submitted to fulfill one of the following transaction 

agreement types and the entity discloses the agreement type in the transfer 

request. 

*** 

 (C) The proposed transfer is from a publicly_-owned utility to an entity or a 

Joint Powers Authority operating a generation facility as a joint venture 

with the utility. 

*** 

 (G) The proposed transfer is from a publicly_-owned utility to an entity 

(including a Joint Powers Authority of which that utility is a member, or 

an operating agent acting on behalf of such a Joint Powers Authority) 

operating a generation facility from which the utility obtains electricity. 

*** 

 (h) Information Reporting bBy Holders of Exchange Clearing Holding Accounts. 

*** 

 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

*** 

§ 95973.  Requirements for Offset Projects Using ARB Compliance Offset 

Protocols. 



**FOR DISCUSSION PURPOSES ONLY – 
NOT PART OF A FORMAL RULEMAKING PROCESS** 

 
Legal Disclaimer: This is an unofficial electronic version of a preliminary discussion draft of the Cap-and-Trade 
Regulation that contains potential underline-strikeout text revisions for the purpose of soliciting stakeholder feedback 
on possible changes.  
 

February 2018 62 

(a) General Requirements for Offset Projects.  To qualify under the provisions set 

forth in this article, an Offset Project Operator or Authorized Project Designee 

must ensure that an offset project: 

*** 

 (2) Meets the following additionality requirements, as well as any additionality 

requirements in the applicable Compliance Offset Protocol, as of the date of 

Offset Project Commencement: 

*** 

 (C) The GHG reductions and GHG removal enhancements resulting from 

the offset project exceed the project baseline calculated by the 

applicable version of the Compliance Offset Protocol under which the 

offset project has been listed pursuant to section 95975 or under which 

the offset project has been transitioned to pursuant to section 

95973(a)(2)(D) for that offset project type as set forth in the following: 

1. Compliance Offset Protocol Ozone Depleting Substances Projects, 

October 20, 2011, and Compliance Offset Protocol Ozone 

Depeleting Substances Projects, November 14, 2014, which are 

hereby incorporated by reference; 

*** 

 (D) The Offset Project Operator or Authorized Project Designee may 

transition an offset project to the most recently incorporated version of 

the Compliance Offset Protocol by updating the listing information in an 

Offset Project Data Report pursuant to section 95976.  Projects may 

only transition at the initial submission of the Offset Project Data 

Report for a reporting period to ARB or the Offset Project Registry.  

Projects transitioning to the most recent version of the Compliance 

Offset Protocol may only do so with an Offset Project Data Report 

submitted to ARB or the Offset Project Registry prior to the site visit, 

pursuant to section 95977.1(b)(3)(D).  To properly transition to the 
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most recent version of the Compliance Offset Protocol, the Offset 

Project Data Report for the transitioning project must specify the most 

recent protocol version as the version under which the project is 

reporting, pursuant to section 95976(d)(10).  An offset projects that 

transitions to a new version of the Compliance Offset Protocol during a 

crediting period will continue in the same crediting period and not start 

a new crediting period. 

*** 

 (e)   Only a Primary Account Representative or Alternate Account Representative on 

the Offset Project Operator’s tracking system account may sign any documents 

or attestations to ARB or an Offset Project Registry on behalf of the Offset 

Project Operator for an offset project. 

 
NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

§ 95974.  Authorized Project Designee. 

(a) General Requirements for Designation of Authorized Project Designee.  An 

Offset Project Operator may designate an entity as an Authorized Project 

Designee at the time of offset project listing or any time after offset project listing 

as long as it meets the requirements of section 95974(b). 

*** 

 (2) The director or officer, as identified in section 95830(c)(1)(B), of the Offset 

Project Operator may delegate responsibility to the Authorized Project 

Designee for performing or meeting all the requirements of sections 95975, 

95976, 95977, 95977.1, 95977.2, 95980, 95980.1, 95981, 95981.1, and, 

where the Authorized Project Designee is specifically identified, the 

requirements in sections 95983, 95985, and the Program for Recognition of 

Early Action Offset Credits, on behalf of the Offset Project Operator. 

*** 
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 (B) If an Authorized Project Designee is designated, the Offset Project 

Operator must designate an individual of the Authorized Project 

Designee as a Primary Account Representative or Alternate Account 

Representative on the Offset Project Operator’s tracking system 

account before the Authorized Project Designee may act on behalf of 

the Offset Project Operator or submit any documentation to the Offset 

Project Registry and ARB.  Only an individual authorized on the Offset 

Project Operator’s tracking system account may sign any documents 

or attestations to ARB on behalf of the Offset Project Operator for an 

offset project. 

*** 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

*** 

§ 95976.  Monitoring, Reporting, and Record Retention Requirements for Offset 

Projects. 

*** 

 (d) Offset Project Reporting Requirements.  An Offset Project Operator or 

Authorized Project Designee shall submit an Offset Project Data Report to ARB 

or an Offset Project Registry for each Reporting Period as defined in section 

95802.  Each Offset Project Data Report must cover a single Reporting Period.  

Reporting Periods must be contiguous; there must be no gaps in reporting once 

the first Reporting Period has commenced.  If the Offset Project Operator or 

Authorized Project Designee fails to submit an Offset Project Data Report, then 

the Offset Project will be considered terminated and not eligible for ARB offset 

credits.  An Offset Project Data Report may be submitted after the deadline 

identified in section 95976(d)(8), but before the end of the next Reporting Period, 

to maintain continuous reporting; however, no ARB offset credits will be issued 
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for the GHG emission reduction or removal enhancements quantified and 

reported in the Offset Project Data Report pursuant to section 95976(d)(9).  For 

projects developed under the Compliance Offset Protocol in section 

95973(a)(2)(C)1., there may be one Offset Project Data Report submitted for 

each offset project and the Offset Project Data Report may cover up to a 

maximum of 12 months of data.  The Offset Project Operator or Authorized 

Project Designee must submit an Offset Project Data Report to ARB or an Offset 

Project Registry within 28 months of listing their offset project pursuant to section 

95975 and must also meet all other applicable deadlines pertaining to submittal 

of the Offset Project Data Report.  If the Offset Project Operator or Authorized 

Project Designee does not submit an Offset Project Data Report to ARB or an 

Offset Project Registry within 28 months of listing an offset project, then the 

Offset Project Operator or Authorized Project Designee must update the listing 

information in the Offset Project Data Report to reflect the most recent version of 

the Compliance Offset Protocol for that project type in order to remain eligible to 

be issued ARB offset credits.  If an Offset Project Data Report that does not meet 

the 28 month deadline also fails to meet the deadline in section 95976(d)(8), an 

Offset Project Data Report covering the Reporting Period must be submitted 

using the most recent version of the Compliance Offset Protocol; however, no 

ARB offset credits will be issued for the GHG emission reductions or removal 

enhancements, pursuant to section 95976(d)(9).  For forestry offset projects, 

when an Offset Project Data Report is not filed within the deadline specified in 

section 95976(d)(8), the values used for AConsite,y-1 and BConsite,y-1 in the Offset 

Project Data Report for the following Reporting Period will be the AConsite,y and 

BConsite,y values reported in the untimely Offset Project Data Report for the 

preceding Reporting Period.  The Offset Project Data Report shall contain the 

information required by the applicable version of the Compliance Offset Protocol 

for that offset project type as set forth in: 

*** 



**FOR DISCUSSION PURPOSES ONLY – 
NOT PART OF A FORMAL RULEMAKING PROCESS** 

 
Legal Disclaimer: This is an unofficial electronic version of a preliminary discussion draft of the Cap-and-Trade 
Regulation that contains potential underline-strikeout text revisions for the purpose of soliciting stakeholder feedback 
on possible changes.  
 

February 2018 66 

 (8) AllAn Offset Project Data Reports Report must be submitted within four 

months after the conclusion of each Reporting Period.  To be considered 

valid, the Offset Project Data Report must include any required attestation(s) 

and must be signed by the Offset Project Operator’s Primary Account 

Representative or Alternate Account Representative.  

(9) If an Offset Project Data Report is not submitted to ARB or an Offset Project 

Registry as required by this regulation by the applicable four-month reporting 

deadline in section 95976(d)(8), the GHG reductions and GHG removal 

enhancements quantified and reported in the Offset Project Data Report are 

not eligible to be issued registry offset credits pursuant to section 95980 or 

ARB offset credits pursuant to section 95981. 

(10) Each version of an Offset Project Data Report submitted to ARB or an Offset 

Project Registry must specify the version number and the date submitted.  

For offset projects reporting under one of the Compliance Offset Protocols in 

section 95976(d)(1), 95976(d)(2), or 95976(d)(4), an Offset Project Data 

Report must include both the protocol version under which a project was 

listed pursuant to section 95975 and the protocol version under which a 

project is reporting pursuant to section 95976(d). 

*** 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

*** 

§ 95977.1.  Requirements for Offset Verification Services. 

*** 

 (b) Offset Verification Services.  Offset Verification Services shall be subject to the 

following requirements. 

(1) Notice of Offset Verification Services for Offset Projects.  Before offset 

verification services, as defined in section 95977.1(b)(3), may begin, the 
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Offset Project Operator or Authorized Project Designee must submit the 

Offset Project Data Report to ARB or an Offset Project Registry, and the 

verification body must submit a Notice of Offset Verification Services to ARB 

and an Offset Project Registry, if applicable.  The verification body may begin 

offset verification services for the Offset Project Operator or Authorized 

Project Designee 10 calendar days after the Notice for Offset Verification 

Services is received by ARB and the Offset Project Registry.  The verification 

body may not conduct the site visit until at least 30 15 calendar days after the 

Notice for Offset Verification Services is received by ARB and the Offset 

Project Registry, or earlier, if the earlier site visit date is approved by ARB in 

writing.  If a verification is being audited by ARB pursuant to section 

95977.1(b)(3)(W) or by an Offset Project Registry pursuant to section 

95987(e) and if ARB or the Offset Project Registry notify the verification body 

of the audit in writing within five working days of receiving the Notice for 

Offset Verification Services, the verification body may not conduct the site 

visit until at least 40 calendar days after the Notice for Offset Verification 

Services is received by ARB and the Offset Project Registry, unless each 

auditing entity approves in writing an earlier site visit date.  The Notice of 

Offset Verification Services must include the following information: 

*** 

 (D) General information on the Offset Project Operator or Authorized 

Project Designee, including: 

*** 

4. A brief description of expected offset verification services to be 

performed, including the expected completion date for submitting 

the Offset Verification Statement to ARB or the Offset Project 

Registry. 

(2) If any information submitted pursuant to sections 95977.1(b)(1)(B) and 

95977.1(b)(1)(D) changes after the Notice for Offset Verification Services is 
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submitted to ARB and the Offset Project Registry, if applicable, and before 

offset verification services begin, the verification body must notify ARB and 

the Offset Project Registry by submitting an updated Notice of Offset 

Verification Services as soon as the change is made, but, at least five working 

days prior to the start of offset verification services, unless otherwise 

approved by ARB in writing.  If any information submitted pursuant to sections 

95977.1(b)(1)(B) and 95977.1(b)(1)(D) changes during offset verification 

services, the verification body must notify ARB and the Offset Project 

Registry, if applicable, within 10 working days.  In either instance, the Notice 

of Offset Verification Services must be resubmitted to ARB and the Offset 

Project Registry, as applicable.  If the verification body has been notified by 

ARB or the Offset Project Registry of an audit for the relevant verification, 

then the verification body must notify the auditing entity at least two working 

days prior to a revised start date for offset verification services and at least 15 

working days prior to a revised site visit date(s), unless each auditing entity 

approves in writing an earlier date.  If ARB and the Offset Project Registry, if 

applicable, request revisions to the Notice of Offset Verification Services, the 

verification body must resubmit the revised Notice of Offset Verification 

Services within 10 working days of such request, or if there is a reason the 

verification body cannot submit the revisions within 10 working days, the 

verification body must communicate to ARB and the Offset Project Registry in 

writing as to the reasons why and get approval from the Offset Project 

Registry or ARB for an extension. 

*** 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

*** 
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§ 95979.  Conflict of Interest Requirements for Verification Bodies and Offset 

Verifiers for Verification of Offset Project Data Reports. 

*** 

 (b) “Member” for the purposes of this section means any employee or subcontractor 

of the verification body or related entities of the verification body.  “Member” also 

includes any individual with majority equity share in the verification body or its 

related entities.  “Related entity” for the purposes of this section means any direct 

parent company, direct subsidiary, or sister company.  “Non-offset verification 

services” for purposes of this section do not include certification or verification 

services which have been provided for ARB or any other voluntary or mandatory 

program; such certification and verification services may be counted as offset 

verification services for the purposes of this section.  The potential for a conflict 

of interest must be deemed to be high where: 

*** 

 (2) Within the previous five years, any staff member of the verification body or 

any related entity or any member of the offset verification team has provided 

to the Offset Project Operator, Authorized Project Designee, if applicable, and 

their technical consultant(s) any of the following non-offset verification 

services: 

(A) Designing, developing, implementing, reviewing, or maintaining an 

inventory or offset project information or data management system for 

air emissions or development of a forest management plan, or timber 

harvest plan, unless the review was part of providing GHG offset 

verification services; 

*** 

 (J) Directly managingresponsible for developing any health, environment 

or safety functionspolicies for the Offset Project Operator, Authorized 

Project Designee, if applicable, and their technical consultant(s); 

*** 
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 (f) Approval of Conflict of Interest Submittals.  ARB or the Offset Project Registry 

must review the self-evaluation submitted by the verification body and determine 

whether the verification body is authorized to perform the offset verification 

services for the Offset Project Operator and Authorized Project Designee, if 

applicable. 

*** 

 (2) If the offset project was listed with an Offset Project Registry, the conflict of 

interest self-evaluation acceptance or denial notification will be given by the 

Offset Project Registry.  Within 15 calendar of approving a conflict of interest 

self-evaluation, the Offset Project Registry must notify ARB in writing of the 

date on which it approved the self-evaluation. 

(3)      When a conflict of interest self-evaluation is updated before or during offset 

verification services to add a verification team member, ARB or the Offset 

Project Registry must approve the updated self-evaluation before any new 

team member participates in offset verification services.  Within 15 calendar 

days of approving an updated self-evaluation, the Offset Project Registry 

must notify ARB in writing of the date on which it approved the updated self-

evaluation.  

*** 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 

 

*** 
 

§ 95981.  Issuance of ARB Offset Credits. 

*** 
 

 (b) Requirements for Offset Projects Submitted Through an Offset Project Registry 

Seeking Issuance of ARB Offset Credits.  If an Offset Project Operator or 

Authorized Project Designee provides information for listing pursuant to section 
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95975, monitors and reports pursuant to section 95976, and has their offset 

project verified pursuant to sections 95977, 95977.1, and 95977.2 through an 

Offset Project Registry, the Offset Project Operator or Authorized Project 

Designee must provide the following information to ARB for issuance of ARB 

offset credits pursuant to section 95981.1: 

(1) The attestations required in sections 95975(c)(1), 95975(c)(2), 95975(c)(3), 

95976(d)(7), 95977.1(b)(3)(R)4.b., 95977.1(b)(3)(R)4.e., 95977.1(b)(3)(R)4.f., 

and any in the applicable Compliance Offset Protocol; 

(2) Offset project listing information submitted to an Offset Project Registry 

pursuant to sections 95975(c) and (e); 

(3) The original and final Offset Project Data Reports submitted to an Offset 

Project Registry pursuant to sections 95976(d), 95977.1(b)(3)(M), and 

95977.1(b)(3)(R)5.; and 

(4) Offset Verification Statements submitted pursuant to section 

95977.1(b)(3)(R)4.b.. 

(5) The Offset Project Operator, or Authorized Project Designee, if applicable, 

must submit a request for issuance of ARB offset credits to ARB for each 

Offset Project Data Report for which they are seeking issuance of ARB offset 

credits identifying which Holding Accounts the ARB offset credits should be 

placed into and how many ARB offset credits will be placed into each Holding 

Account.  The Offset Project Operator or Authorized Project Designee may 

request that ARB offset credits are placed into the Holding Account of any 

party not prohibited to hold compliance instruments under this Article.  Any 

party receiving ARB offset credits at the time of ARB offset credit issuance 

must have a tracking system account with ARB. 

(1C) An Offset Project Operator or Authorized Project Designee may request that 

only a portion of the eligible GHG reductions and removal enhancements for 

the applicable Reporting Period be issued ARB offset credits in the request 

for issuance. 
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(2D) The request for issuance of ARB offset credits may be provided to ARB when 

the Offset Project Operator or Authorized Project Designee, if applicable, 

submits the information in sections 95981(b)(1) through (4) but must be 

provided to ARB before it will issue ARB offset credits pursuant to section 

95981.1.  If the offset project was listed by an Offset Project Registry, the 

request for issuance of ARB offset credits may not be provided to ARB until 

the Offset Project Registry has issued registry offset credits for the applicable 

Offset Project Data Report(s). 

 

*** 
 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

§ 95981.1  Process for Issuance of ARB Offset Credits. 

*** 
 (c) Notice of Determination of Issuance of ARB Offset Credits.  Not later than 15 

calendar five working days after ARB determines to issues an ARB offset credit 

pursuant to section 95981(c), ARB will notify the Offset Project Operator, or 

Authorized Project Designee, or any other third party requested by the Offset 

Project Operator pursuant to section 95981(b)(5)(B) to receive ARB offset 

credits, of its intent to issue the issuance of ARB offset credits. 

 
*** 

 (e) A registry offset credit issued pursuant to section 95980.1(a) must be removed or 

cancelled by the Offset Project Registry within 10 90 calendar days after ARB 

issues an ARB offset credit pursuant to this section, such that the registry offset 

credit is no longer available for transaction on the Offset Project Registry system.  

Within five working days of the removal or cancellation of registry offset credits, 

tThe Offset Project Registry must provide proof to ARB that the registry offset 

credits have been permanently removed or cancelled from the registry system.  If 
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registry offset credits are not cancelled within 90 calendar days, ARB will cancel 

the ARB offset credits.  ARB offset credits cancelled pursuant to this provision 

may not be re-issued. 

(f) Receipt of ARB Offset Credits.  ARB will transfer ARB offset credits into the 

Holding Account of the Offset Project Operator, Authorized Project Designee, or 

any other third party requested by the Offset Project Operator pursuant to section 

95981(b)(5)(B) to receive ARB offset credits, within 15 working days of the Offset 

Project Registry providing proof to ARB that the registry offset credits have been 

permanently removed or cancelled from the registry system notice of 

determination pursuant to sections 95981.1(c) and (d)(4). 

 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

*** 

§ 95985.  Invalidation of ARB Offset Credits. 

*** 
 (b) Timeframe for Invalidation.  ARB may invalidate an ARB offset credit pursuant to 

this section within the following timeframe if a determination is made pursuant to 

section 95985(f): 

(1) Within eight years of issuance of an ARB offset credit, if the ARB offset credit 

is issued for early action pursuant to the Program for Recognition of Early 

Action Offset Credits, or within eight years of the date that corresponds to the 

end of the Reporting Period for which the ARB offset credit is issued, if the 

ARB offset credit is issued pursuant to section 95981.1, unless one of the 

following requirements is met: 

*** 
 (B) The Offset Project Operator or Authorized Project Designee for an 

offset project developed under one of the protocols listed in section 

95985(b)(1)(B)5. does the following: 
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*** 
2. The verification conducted by a different verification body for the 

subsequent Offset Project Data Report and used to reduce the 

invalidation timeframe of any ARB offset credits must be completed 

through the submittal of an Offset Verification Statement pursuant 

to section 95977.1(b)(3)(R)1. within, at a maximum, three years 

from the date that corresponds to the last time ARB offset credits 

were issued to the offset project for the Reporting Period, or as 

provided in section 95990(a)(3)(A) for projects developed under an 

approved early action quantification methodology.  The verification 

of the subsequent Offset Project Data Report must result in a 

Positive or Qualified Positive Offset Verification Statement from the 

new verification body. 

*** 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

*** 

§ 95987.  Offset Project Registry Requirements. 

*** 

 (b) The Offset Project Registry must make the following information publicly 

available for each offset project developed under a Compliance Offset Protocol: 

*** 

 (3) Clear identification of which offset projects are listed and submitting Offset 

Project Data Reports using Compliance Offset Protocols.  Once an Offset 

Project Registry has approved a project listing, the Offset Project Registry 

must continue to list the project but may update the project listing status to 

“Inactive” if the project has not been issued any registry offset credits or ARB 

offset credits or update the listing status to “Terminated” if the project has 
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been issued any registry offset credits or ARB offset credits. The Offset 

Project Registry may update the listing status to “Inactive” or “Terminated” if 

any of the following circumstances exist: 

(A) The offset project has missed the 28-month reporting deadline in 

section 95976(d); 

(B) The offset project has missed the deadline for continuous reporting in 

section 95976(d); 

(C) The offset project, if listed under the Compliance Offset Protocol in 

section 95973(a)(2)(C)1., has submitted an Offset Project Data Report 

but has missed the 11-month verification deadline in section 95977(d);  

(D) The offset project terminates, as specified by the Compliance Offset 

Protocols in section 95973(a)(2)(C)4.; or 

(E) The Offset Project Operator submits a letter to the Offset Project 

Registry stating that it no longer intends to pursue registry offset credit 

issuance for this project.  The letter must be signed by the Offset 

Project Operator’s Primary or Alternate Account Representative and 

must include the following: 

1. Offset Project Operator name and CITSS identification number; 

2. Offset project name and both ARB and Offset Project Registry 

identification numbers; 

3. Name and date of the Compliance Offset Protocol used by the 

offset project; 

4. Date on which the Offset Project Registry approved the listing; 

5. Indication that the the Offset Project Operator will no longer 

pursue any registry offset credits for the project; 

6. Request to change the project status to “Inactive” or 

“Terminated”; and 

7. Signature, printed name, title, and date signed. 
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(4) When an Offset Project Registry updates the listing status to “Inactive” or 

“Terminated,” the Offset Project Registry must make publicly available a copy 

of the letter submitted under section 95987(b)(3)(E) or must make publicly 

available a memo authored by the Offset Project Registry explaining the 

change of status.  The memo must include the following: 

(A) Offset Project Operator name and CITSS identification number; 

(B) Offset project name and both ARB and Offset Project Registry 

identification numbers; 

(C) Name and date of the Compliance Offset Protocol used by the offset 

project; 

(D) Date on which the Offset Project Registry approved the listing; 

(E) Indication of the deadline(s) missed; 

(F) Indication for when, if ever, the offset project may receive registry 

offset credits; and 

(G) Date on which the Offset Project Registry has updated the status to 

“Inactive” or “Terminated.” 

(5) An Offset Project Registry may update an offset project’s listing status to 

“Completed” if (1) ARB offset credits have been issued for the offset project, 

(2) no further ARB offset credits will be issued to the project, (3) the project 

may no longer undergo offset verification services that could reduce the 

invalidation period for any ARB offset credits from eight years to three years 

pursuant to section 95985(b), and (4) the end of the project life has been 

reached as defined in the Compliance Offset Protocols in section 

95973(a)(2)(C)4. (if applicable). 

*** 

 (e) The Offset Project Registry must audit at least 10 percent of the annual full offset 

verifications developed for offset projects using a Compliance Offset Protocol. 

(1) The audit must include the following checks: 

*** 
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 (F) An investigative review of the conflict of interest assessment provided 

by the verification body, which includes the following: 

1. Discussions with both the lead verifier, the verification body officer 

or staff person most knowledgable about who submitted the conflict 

of interest assessment form self-evaluation, and the Offset Project 

Operator or Authorized Project Designee to confirm the information 

on the conflict of interest assessment form is true, accurate, and 

complete; 

*** 

(f) The Offset Project Registry must review each detailed verification report provided 

in section 95977.1(b)(3)(R)(4.)(a.) for completeness and accuracy and to ensure 

it meets the requirements of section 95977.1(b)(3)(R)(4.)(a.) before accepting the 

associated Offset Verification Statement for the Offset Project Data Report and 

issuing registry offset credits.  The Offset Project Registry must maintain a log of 

all issues raised during its review of a detailed verification report and the 

corresponding Offset Project Data Report and Offset Verification Statement and 

how the issues are resolved.  Within three working days of issuing registry offset 

credits, the Offset Project Registry must provide the following to ARB: 

(1) The attestations required in sections 95976(d)(7), 95977.1(b)(3)(R)4.b., 

95977.1(b)(3)(R)4.e., 95977.1(b)(3)(R)4.f., and any in the applicable 

Compliance Offset Protocol; 

(2) The final Offset Project Data Reports submitted to an Offset Project Registry 

pursuant to sections 95976(d), 95977.1(b)(3)(M), and 95977.1(b)(3)(R)5.; 

(3) The final Offset Verification Statements submitted pursuant to section 

95977.1(b)(3)(R)4.b.; and  

(4) The Offset Project Registry’s log of all issues raised during its review. 

*** 

(l) Within 10 working days of first receiving an Offset Project Data Report to meet 

the reporting deadline pursuant to section 95976(d)(8), an Offset Project Registry 
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must provide ARB a copy of the Offset Project Data Report and confirm the date 

on which the Offset Project Data Report was submitted to the Offset Project 

Registry. 

 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

*** 

Subarticle 14: Recognition of Compliance Instruments from Other Programs 

§ 95990.  Recognition of Early Action Offset Credits. 

(a) An ARB offset credit issued pursuant to the Program for Recognition of Early 

Action Offset Credits may be invalidated pursuant to section 95985 as follows: 

*** 

 (3) For an early action offset project developed under one of the quantification 

methodologies in the Program for Recognition of Early Action Offset Credits 

the invalidation timeframe will remain at eight years, unless one of the 

following applies and are met to reduce the invalidation timeframe to three 

years: 

(A) If an Offset Project Operator or Authorized Project Designee transitions 

an early action offset project to a Compliance Offset Protocol pursuant 

to the Program for Recognition of Early Action Offset Credits: 

*** 

2. The ARB-accredited verification body must be a different 

verification body than the one that conducted any regulatory 

verification services of the early action offset project pursuant to the 

Program for Recognition of Early Action Offset Creditssection 

95990(f) or that verified the early action offset project under the 

Early Action Offset Program, and must meet the requirements for 
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conflict of interest pursuant to section 95979 and for the rotation of 

verification bodies pursuant to section 95977.1(a); and 

3. If the requirements in sections 95990(al)(3)(A) through (al)(3)(A)2. 

are met, the invalidation timeframe would be as specified in section 

95985(b)(1)(B)3.b.; or 

(B) If an Offset Project Operator or Authorized Project Designee does not 

transition an early action offset project to a Compliance Offset Protocol 

pursuant to the Program for Recognition of Early Action Offset Credits, 

or the Offset Project Operator or Authorized Project Designee chooses 

to reduce the invalidation timeframe prior to the verification of a 

subsequent Offset Project Data Report being verified pursuant to the 

Program for Recognition of Early Action Offset Credits above: 

1. An ARB-accredited verification body must conduct full offset 

verification services pursuant to sections 95977.1 and 95978, 

except for section 95977.1(b)(3)(M), based on the original data 

report and/or reporting information submitted to the Early Action 

Offset Program for the original offset verification conducted under 

the Early Action Offset Program for the applicable early action 

reporting period.  Although the requirements in section 

95977.1(b)(3)(M) do not need to be met under this section, any 

misreporting, discrepancies, and omissions found during the full 

offset verification services must be included in the offset material 

misstatement calculation performed pursuant to section 

95977.1(b)(3)(Q).  The full offset verification services must be in 

addition to any regulatory verification services conducted for the 

early action offset project pursuant to the Program for Recognition 

of Early Action Offset Creditssection 95990(f).  The verification 

body must submit the verification materials pursuant to section 

95985(b)(1)(A)2.a. and the Offset Project Registry, and ARB must 
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review the verification materials pursuant to sections 

95985(b)(1)(A)2.b. through d.; 

2. The ARB-accredited verification body must meet the requirements 

for conflict of interest pursuant to section 95979 and rotation of 

verification bodies pursuant to section 95977.1(a), and be a 

different verification body than the one that conducted any 

regulatory verification services of the applicable early action 

reporting period for the early action offset project pursuant to the 

Program for Recognition of Early Action Offset Credits or that 

verified the applicable early action reporting period for the early 

action offset project under the Early Action Offset Program; and 

3. The new ARB-accredited verification body must complete the full 

offset verification services, by submitting an Offset Verification 

Statement, pursuant to section 95977.1(b)(3)(R)1., within a 

maximum of three years following the issuance of ARB offset 

credits for the early action reporting period as a result of the 

regulatory verification services performed pursuant to the Program 

for Recognition of Early Action Offset Credits, and the Offset 

Project Operator or Authorized Project Designee must receive a 

Positive or Qualified Positive Offset Verification Statement from the 

new verification body for the same early action reporting period.  

The full offset verification services must include a site visit to the 

offset project location, and any other sites as specified in the 

applicable early action quantification methodology.  The site visit 

must be performed only once for all qualifying early action reporting 

periods. 

*** 

 (4) For an early action offset project developed under the quantification 

methodology in the Program for Recognition of Early Action Offset Credits, 
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the invalidation timeframe will remain at eight years, unless the following 

criteria are met to reduce the invalidation timeframe to three years: 

(A) An ARB-accredited verification body must conduct full offset 

verification services pursuant to sections 95977.1 and 95978, except 

for section 95977.1(b)(3)(M), based on the original data report and/or 

reporting information submitted to the Early Action Offset Program for 

the original offset verification conducted under the Early Action Offset 

Program for the applicable early action reporting period.  Although the 

requirements in section 95977.1(b)(3)(M) do not need to be met under 

this section, any misreporting, discrepancies, and omissions found 

during the full offset verification services must be included in the offset 

material misstatement calculation performed pursuant to section 

95977.1(b)(3)(Q).  The full offset verification services must be in 

addition to any regulatory verification services conducted for the early 

action offset project pursuant to the Program for Recognition of Early 

Action Offset Creditssection 95990(f).  The verfication body must 

submit the verification materials pursuant to section 95985(b)(1)(A)2.a. 

and the Offset Project Registry and ARB must review the verification 

materials pursuant to sections 95985(b)(1)(A)2.b. through d.; 

(B) The ARB-accredited verification body must meet the requirements for 

conflict of interest pursuant to section 95979 and the rotation of 

verification bodies pursuant to section 95977.1(a), and be a different 

verification body than the one that conducted any regulatory 

verification services of the applicable early action reporting period for 

the early action offset project pursuant to the Program for Recognition 

of Early Action Offset Credits or that verified the applicable early action 

reporting period for the early action offset project under the Early 

Action Offset Program; and 
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(C) The new ARB-accredited verification body must complete the full offset 

verification services, by submitting an Offset Verification Statement, 

pursuant to section 95977.1(b)(3)(R)1., within a maximum of three 

years following the issuance of ARB offset credits for the early action 

reporting period as a result of the regulatory verification services 

performed pursuant to the Program for Recognition of Early Action 

Offset Credits and the Offset Project Operator or Authorized Project 

Designee must receive a Positive or Qualified Positive Offset 

Verification Statement from the new verification body for the same 

early action reporting period.  The full offset verification services must 

include a site visit to the offset project location, and any other sites as 

specified in the applicable early action quantification methodology.  

The site visit must only be performed once for all qualifying early action 

reporting periods. 

*** 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 
 

*** 

§ 96014.  Violations. 

(a) If an entity fails to surrender a sufficient number of compliance instruments to 

meet its compliance obligation as specified in sections 95856 or 95857, and the 

procedures in section 95857(c) have been exhausted, there is a separate 

violation of this article for each required compliance instrument that has not been 

surrendered, or otherwise obtained by the Executive Officer pursuant to 

sectionunder 95857(c). 

*** 
 
NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
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*** 
 

§ 96021.  Confidentiality. 

(a) Emissions data submitted to ARB under this article areis public information and 

shall not be designated as confidential. 

*** 
 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

§ 96022.  Jurisdiction of California. 

(a) Any party that participates in the Cap-and-Trade Program is subject to the 

jurisdiction of the State of California unless the party is subject to the jurisdiction 

of an External GHG ETS to which California has linked its Cap-and-Trade 

Program pursuant to section 95830(gh) and subarticle 12. 

*** 
 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 

 
*** 
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Introduction 

Assembly Bill (AB) 398 (Chapter 135, Statutes of 2017) provides legislative direction on 

the role of the Cap-and-Trade Program (Program) between 2021 and 2030.  AB 398 

contains specific provisions directing the California Air Resources Board (CARB or 

Board) to modify features of the existing allowance price containment reserve (Reserve) 

into a new cost containment structure during the post-2020 Program.1  AB 398 also 

directs CARB to evaluate and address concerns related to overallocation in the state 
board’s determination of the available allowances for years 2021 to 2030, inclusive, as 
appropriate. 

This staff concept paper is intended to commence the public discussion on how the 

Cap-and-Trade Regulation (Regulation) will be modified to comport with the direction in 

AB 398 on establishing a price ceiling and two price containment points and the 

distribution of allowances amongst them, while considering total availability of 

allowances between 2021 and 2030.  This paper is organized in specific topic areas as 

follows:  

Part 1  

• Structure of the current Reserve and post-2020 Reserve as currently included in 

the Cap-and-Trade Regulation  

• Considerations for new post-2020 Reserve in response to direction in AB 398 

• Considerations for a Price Ceiling in response to direction in AB 398 

• Discussion: Price Range for new post-2020 Reserve and Price Ceiling 

• Mechanics of Sales from the Price Ceiling 

• Mechanics of Sales from the new post-2020 Reserve 

Part 2 

• Distribution of allowances for post-2020 in response to direction in AB 398 

• Discussion: Relationship between distribution of allowances and Reserve and 

price ceiling values 

Staff is not including any specific proposals for regulatory changes in this paper.  Based 

on stakeholder feedback, staff will prepare more detailed proposals and analyses for 

future materials as part of the ongoing informal discussions, and later as part of the 

formal rulemaking process to amend the Cap-and-Trade Regulation consistent with the 

direction in AB 398. 

For the purposes of this paper, “current Reserve” means the existing allowance price 

containment reserve with the three price tiers, “post-2020 Reserve” means the 

                                                           
1 For a high-level overview of other direction AB 398 gives to CARB regarding changes to the post-2020 
program, refer to the “Cap-and-Trade Regulation Workshop” October 12, 2017, available here: 
https://www.arb.ca.gov/cc/capandtrade/meetings/20171012/ct_presentation_11oct2017.pdf  

https://www.arb.ca.gov/cc/capandtrade/meetings/20171012/ct_presentation_11oct2017.pdf
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collapsed single tier reserve as currently included in the Cap-and-Trade Regulation, and 

“new post-2020 Reserve” means the two tier reserve structure as directed in AB 398.  

Part 1 
Structure of the Current Reserve and Post-2020 Reserve as Currently Included in 

the Cap-and-Trade Regulation  

The Cap-and-Trade Program has always included an Allowance Price Containment 

Reserve.  This mechanism was filled with a specified number of allowances removed 

from the overall cap at the beginning of the Program.  Covered entities may purchase 

reserve allowances at specified prices during quarterly sales if market prices are high or 

they expect prices to be higher in the future.  To date, no quarterly Reserve sales have 

been held.  The current structure of the Reserve is provided in Table 1.  Each year, the 

price for each tier escalates at 5 percent plus inflation.  Additional detail on the design 

and considerations for the existing Reserve are provided here:  

https://www.arb.ca.gov/regact/2010/capandtrade10/capv3appg.pdf 

Table 1.  Current Reserve Structure 

Reserve Tier Current Quantity of 
Reserve Allowances* 

2018 Reserve 
Price 

($2018) 

2018 Reserve 
Price 

($2015)2 

Tier 1 40,611,000 $54.26 $51.13 

Tier 2 40,611,000 $61.06 $57.54 

Tier 3 40,611,000 $67.93 $64.01 
*The quantity of allowances in the Reserve tiers does not include any unsold auction allowances that 

would be transferred to the Reserve after remaining unsold for 24 months. 

In July 2017, the Board adopted regulatory amendments that change the structure of 

the Reserve beginning in 2021.3  The three tiers were collapsed into a single tier and 

the Reserve Sale Price was changed to be calculated as the sum of the annual Auction 

Reserve Price and a fixed dollar amount.  This approach maintains a fixed difference 

between the two prices in terms of real value, but would be adjusted for inflation.  This 

restructuring of the price was to avoid divergence between the Auction Reserve Price 

and the Reserve Sale Price over time.  Under the current Regulation, the estimated 

Auction Reserve Price is $16.2 ($2015) and the Reserve Sale Price is $72.9 ($2015) in 

2021.  Similarly, the estimated Auction Reserve Price is $25.2 ($2015) and the Reserve 

                                                           
2 This table includes the 2018 Reserve Price in both $2018 and $2015 to reflect the published (actual) 
2018 Reserve Price (see here: 
https://www.arb.ca.gov/cc/capandtrade/reservesale/2018_reserve_sale_apcr_notice.pdf) and to assist in 
comparison with the remaining prices in the paper (which are based on $2015), respectively.  A 2 percent 
inflation rate compounded once annually is assumed to compare 2018 with 2015 dollars. 
3 https://www.arb.ca.gov/regact/2016/capandtrade16/capandtrade16.htm 
 

https://www.arb.ca.gov/regact/2010/capandtrade10/capv3appg.pdf
https://www.arb.ca.gov/cc/capandtrade/reservesale/2018_reserve_sale_apcr_notice.pdf
https://www.arb.ca.gov/regact/2016/capandtrade16/capandtrade16.htm
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Sale Price $81.9 ($2015) in 2030.4  Table 2 provides the structure for the post-2020 

Reserve as currently included in the Regulation. 

Table 2.  Post-2020 Reserve as Currently Included in the Cap-and-Trade 

Regulation 

Reserve Tier Current Quantity of 
Reserve Allowances* 

2021 Reserve Price 
($2015) 

Single Tier 121,833,000 $72.90 
*The quantity of allowances in the Reserve tier does not include any unsold auction allowances that 

would be transferred to the Reserve after remaining unsold for 24 months.  It also does not include the 

approximately 52 million allowances removed from the post-2020 annual allowance budgets in the current 

Regulation. 

Considerations for New Post-2020 Reserve in Response to Direction in AB 398 

This section describes legislative direction that staff will rely on, in addition to 

stakeholder comments and additional analyses, to propose a new post-2020 Reserve.  

Specifically, AB 398 directs CARB to: 

“Establish two price containment points at levels below the price ceiling.  The 

state board shall offer to covered entities non-tradable allowances for sale at 

these price containment points.  The price containment points shall be 

established using two-thirds, divided equally, of the allowances in the allowance 

price containment reserve as of December 31, 2017.”  (Id. at 38562(c)(2)(B).) 

Utilizing this direction, the new post-2020 Reserve would have a structure similar to the 

one provided in Table 3. 

Table 3. New Post-2020 Reserve as directed in AB 398 

Reserve Tier Current Quantity of 
Reserve Allowances* 

2021 Reserve Price 

Tier 1 40,611,000 TBD 

Tier 2 40,611,000 TBD 
*The quantity of allowances in the Reserve tiers is the minimum and reflects the specific direction 

provided in AB 398.  It also does not include the approximately 52 million allowances removed from the 

post-2020 annual allowance budgets in the current Regulation. 

 

  

                                                           
4 https://www.arb.ca.gov/cc/scopingplan/scoping_plan_2017.pdf 
 

https://www.arb.ca.gov/cc/scopingplan/scoping_plan_2017.pdf
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Considerations for a Price Ceiling in Response to Direction in AB 398 

This section describes legislative direction that staff will rely on, in addition to 

stakeholder comments and additional analyses, in developing and proposing a price 

ceiling mechanism for a post-2020 program.  Specifically, AB 398 directs CARB to: 

“Establish a price ceiling… consider[ing]… all of the following: 

(I) The need to avoid adverse impacts on resident households, businesses, 

and the state’s economy. 

(II) The 2020 tier prices of the allowance price containment reserve. 

(III) The full social cost associated with emitting a metric ton of greenhouse 

gases. 

(IV) The auction reserve price. 

(V) The potential for environmental and economic leakage. 

(VI) The cost per metric ton of greenhouse gas emissions reductions to 

achieve the statewide emissions targets established in Sections 38550 

and 38566.” 

(Health & Safety Code § 38562(c)(2)(A)(i).) 

As for the remaining one third of the allowances currently in the Reserve, AB 398 

provides direction that“[a]llowances remaining in the allowance price containment 

reserve as of December 31, 2020, shall be utilized solely for the purpose of sale at the 

price ceiling established by this section.”  (Id. at 38562(c)(2)(A)(ii).)  The legislation 

further specifies that“[i]f the allowances from the allowance price containment reserve 

are exhausted, the state board shall offer covered entities additional metric tons at the 

price ceiling if needed for compliance.”  (Id.) 

Utilizing this direction, the price ceiling mechanism would have a structure similar to the 

one provided in Table 4. 

Table 4. Price Ceiling Mechanism as directed in AB 398 

Price Ceiling  Compliance Instruments* 2021 Reserve Price 

Reserve 
Allowances 

40,611,000 + Unsold 
auction allowances 

 
TBD 

Price Ceiling 
Units** 

Quantity as needed for 
compliance on a metric ton-

per-ton basis to ensure 
environmental integrity 

*The quantity of allowances in the Reserve tiers is the minimum and reflects the specific direction 

provided in AB 398.  It does not include the approximately 52 million allowances removed from the post-

2020 annual allowance budgets in the current Regulation. 

**Staff is proposing a new instrument type that would be created and reported in the public compliance 

reports similar to the details provided on how an entity surrenders any combination of allowances or 

offsets.  
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Price Range for New Post-2020 Reserve and Price Ceiling 

AB 398 provides specific considerations for setting the price ceiling value, but is silent 

on setting the prices for the new post-2020 Reserve tiers.  Table 5 highlights available 

data that will facilitate undertaking  the AB 398 considerations for the price ceiling value. 

Table 5. Available Data for AB 398 Price Ceiling Considerations 

The need to avoid adverse impacts on 
resident households, businesses, and the 
state’s economy 

In the development of the 2017 Scoping 
Plan Update, it was demonstrated that a 
suite of policies that includes a Cap-and-
Trade Program, as currently structured, is 
the least cost portfolio of climate policies 
to achieve the 2030 target while meeting 
other statutory mandates (e.g., minimize 
leakage, technologically feasible, no 
disproportionate impacts on the most 
burdened communities) 

The 2020 tier prices of the allowance 
price containment reserve 

Information provided in Tables 1 and 2  

The full social cost associated with 
emitting a metric ton of greenhouse 
gases 

The 2017 Scoping Plan Update utilized a 
Social Cost of Carbon price of $57 
($2015) in 2030 

The auction reserve price $16.2 ($2015) 

The potential for environmental and 
economic leakage 

AB 398 set the assistance factor at 1 from 
2021 through 2030 to address concerns 
regarding leakage 

The cost per metric ton of greenhouse 
gas emissions reductions to achieve the 
statewide emissions targets established 
in Sections 38550 and 38566 

The 2017 Scoping Plan Update includes 
AB 197 cost per metric ton values 

 

In establishing a price ceiling, staff is also considering the following information: 

• Voluntary corporate internal carbon pricing that can range from <$1 to >$800 

globally and as high as $150 within the United States.5 

• Academic study that found the existing social cost of carbon is too low and could 

be closer to $220.6  

                                                           
5 The voluntary corporate carbon pricing used year 2016 data. In 2015 dollars, the U.S. company’s 
internal carbon pricing value is $147.06: https://b8f65cb373b1b7b15feb-
c70d8ead6ced550b4d987d7c03fcdd1d.ssl.cf3.rackcdn.com/cms/reports/documents/000/001/132/original/
CDP_Carbon_Price_2016_Report.pdf?1474269757.  
6 https://www.nature.com/articles/nclimate2481#t1  

https://b8f65cb373b1b7b15feb-c70d8ead6ced550b4d987d7c03fcdd1d.ssl.cf3.rackcdn.com/cms/reports/documents/000/001/132/original/CDP_Carbon_Price_2016_Report.pdf?1474269757
https://b8f65cb373b1b7b15feb-c70d8ead6ced550b4d987d7c03fcdd1d.ssl.cf3.rackcdn.com/cms/reports/documents/000/001/132/original/CDP_Carbon_Price_2016_Report.pdf?1474269757
https://b8f65cb373b1b7b15feb-c70d8ead6ced550b4d987d7c03fcdd1d.ssl.cf3.rackcdn.com/cms/reports/documents/000/001/132/original/CDP_Carbon_Price_2016_Report.pdf?1474269757
https://www.nature.com/articles/nclimate2481#t1
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Staff’s initial thinking is to use the information as laid out above as a guide for setting a 

price ceiling value in 2030.  If these values represent the high end of the range for the 

price ceiling, it means the price ceiling value in 2030 would not be lower than the single 

tier value for Table 2 of approximately $81.9 ($2015) and no higher than $150 disclosed 

voluntarily as a company’s internal carbon pricing value. 

Staff is proposing the new post-2020 Reserve prices in 2030 be below the price ceiling 

value.  Staff’s initial thinking is to also set the lower new post-2020 Reserve price in 

2021 no lower than approximately $70 ($2015) using the information in Table 1 and 

Table 2 as a guide.  

Mechanics of Sales from Price Ceiling 

Staff is proposing to treat the price ceiling as a separate design feature from the new 

post-2020 Reserve with additional rules concerning eligibility to purchase and purchase 

procedures.  Staff is considering potential conditions which could apply to sales from the 

price ceiling and requests feedback on the following items: 

• Frequency of holding sales from the price ceiling. 

• Timing for sales from the price ceiling. 

• Limitations to purchases that only allow purchasing enough to be in compliance. 

• Proposal for no bidding as in the current Reserve sale.  Instead, over a fixed 

period, perhaps one week, entities may make a cash payment. 

• A proposal that at the end of the payment period, CARB would determine the 

quantity of metric tons purchased and make those available for compliance by 

placing directly into the entity’s compliance account – which would make these 

metric tons non-tradable. 

Mechanics of Sales from the New Post-2020 Reserve 

For purposes of this paper, staff is proposing that the existing rules for accessing the 

Reserve, contained in section 95913 of the Cap-and-Trade Regulation, would apply to 

the new post-2020 Reserve.   

In addition, staff is requesting stakeholder input on possible modifications to the existing 

Reserve sale rules, including: 

• Holding the Reserve sale once per year, between finalizing of the previous year’s 

compliance obligation and the time of the yet-to-be-determined price ceiling 

event.  Under the existing Regulation, the Reserve sale scheduled immediately 

before a compliance event is always offered, and three additional quarterly 

Reserve sales would be offered only if the auction settlement price from a 

preceding auction exceeds 60 percent of the lowest Reserve tier price. 

• Limitations to purchases that only allow purchasing enough to be in compliance 

for the next compliance event. 

• Requiring an entity’s holding account to be empty of compliance instruments 

valid for surrender before allowing the entity to purchase. 
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Staff is requesting stakeholder input on these conditions as well as any additional 

conditions stakeholders may suggest. 

Part 2  
Allowance Pools 

 
AB 398 directs CARB to use two-thirds of the allowances remaining in the current 
Reserve as of December 31, 2017 to fund each tier of the new post-2020 Reserve.  
Consequently, these allowances will not be available to the Reserve until 2021.  
Consistent with this direction, the staff proposal will remove these allowances from the 
Reserve through 2020. 

As of December 31, 2017, the Reserve contained 121,833,000 allowances, allocated 

from the existing pre-2021 allowance budgets.  This implies that each tier of the new 

post-2020 Reserve could have at least 40,611,000 allowances on January 1, 2021.  

Assuming no Reserve sales before the end of 2020, this will also leave approximately 

40,611,000 for the price ceiling.  Any other allowances remaining in the Reserve as of 

December 31, 2020 will also be moved to the price ceiling.  Table 6 shows the 

distribution of these allowances under this structure. 

Table 6: 2021 Allowance Distribution of Pre-2021 Reserve Allowances. 

Cost Containment 
Allowance Pool 

Pre-2021 Allowances 

Tier 1 40,611,000 

Tier 2 40,611,000 

Ceiling 40,611,000 + other remaining Reserve 
allowances 

 

The current Regulation includes a framework for post-2020 allowance budgets.  It also 

designates 52,400,000 allowances from vintage 2021-2030 year allowances to be 

added to the post-2020 Reserve.7  As specified in the amendments approved by the 

Board in 2017, these allowances reflect what CARB staff believes should be removed 

from general circulation once we take into account that the 2020 emissions will be lower 

than the 2020 annual cap.  In other words, this amount of allowances reflects staff’s 

accounting for expected emissions in 2021, and accounts for approximately 2 percent of 

post-2020 allowances.   

Staff is seeking stakeholder input on whether these 52,400,000 allowances should be 

placed in the price ceiling, as they represent staff’s accounting of expected 2021 

                                                           
7 This language was added to the Program regulation prior to AB 398’s legislative direction on the post-
2020 program. Table 8-2 of the Program regulation: 
https://www.arb.ca.gov/cc/capandtrade/capandtrade/unofficial_ct_100217.pdf 

https://www.arb.ca.gov/cc/capandtrade/capandtrade/unofficial_ct_100217.pdf
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emissions, or whether they should be distributed in another manner across the new 

post-2020 Reserve tiers and price ceiling. 

Moreover, under the current Program design, the original offset credit usage limit had 

been four percent, but was increased to eight percent to account for the removal of four 

percent of the 2013-2020 allowance budget to fund the Reserve.8  Staff is considering 

whether it would be appropriate to allocate an additional two percent of allowances from 

budget years 2026 through 2030 into the price ceiling or new post-2020 Reserve tiers.  

AB 398 increases the offset usage limit in 2026 to 6 percent from the 4 percent limit it 

imposes for compliance years 2021 through 2025.  A removal of 2 percent of 

allowances from the 2026 through 2030 annual allowance budgets would be consistent 

with the policy decision made in the current program to remove allowances from the 

annual allowance budgets to effectively represent allowance budgets with a 4 percent 

offset usage limit.  

This additional two percent of the 2026 to 2030 budgets is equal to nearly 23 million 

allowances.  Table 7 shows the existing allowance budgets from 2020 through 2031, 

the allowances created for the Reserve under the current Regulation, and the potential 

additional 2 percent that could be removed and distributed between the new post-2020 

Reserve tiers or price ceiling.  Staff is seeking stakeholder input on this concept and 

how such allowances could be distributed across the new post-2020 Reserve and price 

ceiling.  Figure 1 and Table 7 provide information on the specific pools of allowances for 

post-2020 that could be distributed across the Reserve tiers and price ceiling.  

  

                                                           
8 See Staff Reporting: Initial Statement of Reasons, Proposed Regulation to Implement the California 
Cap-and-Trade Regulation (2010) at pp. II-23 – II-24, available at 
https://www.arb.ca.gov/regact/2010/capandtrade10/capisor.pdf.   

https://www.arb.ca.gov/regact/2010/capandtrade10/capisor.pdf
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Figure 1:  Allowance Budgets from 2020 Through 2030 
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Table 7: Allowance Budgets from 2020 Through 2030 

Year Total Budget Non-APCR 
Existing for 

APCR 
Proposed 

Additional APCR 

2020 334,200,000  310,806,000     23,394,000  0    

2021 320,800,000  308,027,400     10,500,000    2,272,600  

2022 307,500,000  295,927,400       9,300,000    2,272,600  

2023 294,100,000  283,727,400       8,100,000    2,272,600  

2024 280,700,000  271,427,400       7,000,000    2,272,600  

2025 267,400,000  259,327,400       5,800,000    2,272,600  

2026 254,000,000  247,027,400       4,700,000    2,272,600  

2027 240,600,000  234,827,400       3,500,000    2,272,600  

2028 227,300,000  222,727,400       2,300,000    2,272,600  

2029 213,900,000  210,427,400       1,200,000    2,272,600  

2030 200,500,000  198,227,400  0      2,272,600  

 

Staff is requesting feedback on how to allocate the post-2020 vintage allowances to 

ensure a sufficient carbon price signal to prompt action to reduce GHGs, while 

balancing for cost-containment. 

Relationship Between Allowance Distribution and Price Points 

When considering the direction in AB 398, it is important to recognize the fundamental 

purpose of the Program.  The Program needs to be designed in a way that allows for 

identification of the lowest cost GHG emissions reductions across the economy.  There 

also needs to be market expectation of a steady and increasing carbon price to prompt 

businesses to monitor and takes actions to reduce GHGs.  AB 398 provides several 

opportunities to meet these fundamental objectives of the Program.     

In setting specific Reserve tier values in the new post-2020 Reserve, it will be important 

to consider the relationship between allowance price and abatement.  Setting low 

Reserve tier prices may dampen the long-term price signal needed for businesses to 

make capital investments in on-site transformational technology and could lead to lower 

GHG emissions reductions than required to achieve the SB 32 target.  Conversely, 

Reserve tier prices that are significantly higher than the marginal abatement cost 

needed to achieve reductions under the Program could lead to concerns over emissions 

leakage and consumer impacts.     

Similarly, the relationship between abatement and the Reserve tier prices also requires 

careful consideration.  The values at which the Reserve tier prices are set can impact 

the price of allowances and affect the abatement strategies of covered businesses.  

Providing a bank of additional allowances at prices near the Auction Reserve Price 

could weaken the incentive for technologies and innovations with marginal costs above 

the Reserve tiers.  Multiple Reserve tiers near the Auction Reserve Price could further 
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mute the carbon price signal necessary for long-term innovation.  Conversely, Reserve 

tiers too close to the price ceiling might not provide for adequate slowing of the 

allowance price trajectory if there are short-term spikes in demand.   

The number of allowances contained within the Reserve tiers also impacts the trajectory 

of allowance prices.  Reserve tiers that contain a small amount of allowances may not 

provide for a gradual slowing of allowance prices.  Reserve tiers containing a large 

amount of allowances may also result in jumps in allowance prices as demand for 

allowances converges to the Reserve tiers.  Reserve tiers near the Auction Reserve 

Price with many allowances could also further mute the carbon price signal and result in 

a de-facto ceiling price above which little to no abatement occurs.  Large Reserve tiers 

near the price ceiling could have a similar effect of a de-facto price ceiling.  

Another consideration in structuring the new post-2020 Reserve and price ceiling is how 

the Cap-and-Trade Program interacts with complementary policies.  If all measures 

perform exactly as modeled, the 2017 Scoping Plan estimates that 62 percent of 

emissions reductions during from 2021 through 2030 will be achieved through other 

policies and regulations outside of the Cap-and-Trade Program.9  Reductions achieved 

under these complementary policies will have associated costs – but those costs are 

largely independent of the Cap-and-Trade Program allowance price.  Table 10 in the 

2017 Scoping Plan Updates includes the estimated cost per metric ton of GHG 

emissions reductions for each measure.10  Some of these measures are codified in 

existing legislation, including the 50 percent Renewables Portfolio Standard with an 

estimated cost of $100 to $200 per metric ton and the Short Lived Climate Pollutant 

Strategy with an estimated cost of $25 per metric ton.  The reductions associated with 

complementary policies will occur outside the Cap-and-Trade Program and will not be 

responsive to the allowance price.  

Therefore, the Cap-and-Trade Program allowance price does not need to reflect the 

cost of each metric ton of GHG emissions reductions needed to achieve the SB 32 

target.  Given the existence of complementary policies, the Cap-and-Trade Program 

allowance price will reflect the need to achieve the estimated 38 percent of GHG 

emissions reductions needed to achieve the SB 32 target.  The Auction Reserve Price 

and new post-2020 Reserve will need to reflect the role of the Cap-and-Trade Program 

with complementary policies.   

Figure 2 provides an illustration of how the distribution of allowances and the design of 

the new post-2020 Reserve and price ceiling would look.  For illustrative purposes, the 

two price tiers of the new post-2020 Reserve are placed towards the middle of the 

Auction Reserve Price and the price ceiling with equal quantities of allowances.  Lower 

Reserve tier prices would shift the tiers down vertically in the graph, higher prices would 

                                                           
9 Figure 7, page 28 https://www.arb.ca.gov/cc/scopingplan/scoping_plan_2017.pdf  
10 Table 10, page 46 https://www.arb.ca.gov/cc/scopingplan/scoping_plan_2017.pdf  

https://www.arb.ca.gov/cc/scopingplan/scoping_plan_2017.pdf
https://www.arb.ca.gov/cc/scopingplan/scoping_plan_2017.pdf
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shift the tiers vertically up, closer to the price ceiling.  Staff is seeking specific feedback 

from stakeholders on the following: 

• Price ceiling value. 

• New post-2020 Reserve tier prices. 

• Distribution of post-2020 allowances, eligible for removal from the allowance 

budgets, between the new post-2020 Reserve tiers and price ceiling. 

• It would be most helpful if stakeholders could provide data or rationale for their 

suggestions so that staff may fully consider and evaluate stakeholder feedback in 

developing their proposal for potential amendments.  

Figure 2: Illustration of New Post-2020 Reserve and Price Ceiling 

 
 
Next Steps 

As described throughout this paper, staff is requesting feedback on several topics.  Staff 

will also continue discussions on each of these elements, as well as other modifications 

required by AB 398, with our linked partners in Québec and Ontario, as changes within 

California’s Program will be carefully assessed in terms of potential impacts to the 

linked programs.  As staff develops more refined proposals for potential amendments, 

additional analyses and discussion with stakeholders is planned ahead of any formal 

regulatory proposal.  
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March 2, 2018 – Workshop to Discuss Possible Revisions to the Cap-and-Trade 

Regulation: Public Comments 

# Received From Subject 
Comment 

Period 

Date/Time 
Added to 
Database 

Additional 
Form 

Letters 
or Links 

1 
Trowsdale, Larry, 
PVL Limestone, 
Inc. 

Requested Revision 
of Cap and Trade for 
Lime 

1st 
Workshop 

2018-03-07 
11:32:30 

Link

2 
Craig, Andrew, 
California 
Bioenergy LLC

GWP of Methane 
1st 

Workshop 
2018-03-12 
14:30:59 

3 Gagstetter, Nicol, 

Comments on 
possible revisions to 
the Cap and Trade 
Regulation 

1st 
Workshop 

2018-03-13 
10:16:42 

Link

4 Halloran, Jim , 
Solar Turbines March 
2nd Workshop 
Comments 

1st 
Workshop 

2018-03-14 
12:02:04 

Link

5 
Ravenscroft, 
Nigel, Owens 
Corning

foam metholology for 
carbon offset credit 
creation 

1st 
Workshop 

2018-03-14 
12:06:33 

Link

6 
Haddad, Ramsey, 
California Steel 
Industries 

CSI Comments on 
Amendments to the 
Cap-and-Trade 
Regulation 03142018 

1st 
Workshop 

2018-03-14 
12:57:16 

Link

7 
Fort, Jeffrey, 
Dentons US LLP

Possible Revisions to 
the Cap-and-Trade 
Regulation 

1st 
Workshop 

2018-03-15 
12:54:59 

Link

8 
Facciola, Nick, 
3Degrees Group, 
Inc. 

Removal of days out 
of Regulatory 
Compliance, Process 
Improvements, & 
Protocol Errata 

1st 
Workshop 

2018-03-15 
13:37:42 

Link

9 
Harrell, Badia, 
City of Pasadena 
Water and Power

PWP Comments re 
03/02/18 Cap-and-
Trade Prelim 
Discussion Draft 

1st 
Workshop 

2018-03-15 
17:02:41 

Link

Link



10 
DeRivi, Tanya, 
Joint State POUs 

California Public 
Power "Forced 
Consignment" 
Comments 

1st 
Workshop 

2018-03-16 
07:51:15 

Link 

11 
DeRivi, Tanya, 
SCPPA 

SCPPA Comments 
on March 2018 CnT 
Workshop 

1st 
Workshop 

2018-03-16 
10:40:43 

Link 

12 Olson, Jessica,  

Comments from 
Honeywell 
International Inc. 

1st 
Workshop 

2018-03-16 
10:56:07 

Link 

13 
carney, sean, 
Finite Carbon 

Finite Carbon Public 
Comments 

1st 
Workshop 

2018-03-16 
12:21:42 

Link 

14 
Sullivan, Shelly, 
Climate Change 
Policy Coalition 

CCPC Comments 
Amendments to the 
Cap-and-Trade 
Regulation - March 
2018 Workshop 

1st 
Workshop 

2018-03-16 
12:20:37 

Link 

15 
Wescott, Sarah, 
Climate Action 
Reserve 

Climate Action 
Reserve comments 
on PDD 

1st 
Workshop 

2018-03-16 
12:25:47 

Link 

16 Kaushik, Tara,  

Workshop to Discuss 
Possible Revisions to 
the Cap-and-Trade 
Regulation 

1st 
Workshop 

2018-03-16 
12:12:48 

Link 

17 
Giese, Jodean, 
LADWP 

LADWP Comments 
on Possible 
Revisions to Cap and 
Trade Regulation 

1st 
Workshop 

2018-03-16 
12:34:55 

Link 

18 
Kolstad, Charles, 
Stanford 
University 

Comment on Scoping 
Plan 

1st 
Workshop 

2018-03-16 
12:40:12 

Link 

19 

Roedner Sutter, 
Katelyn, 
Environmental 
Defense Fund 

Comments re: 
Possible Revisions to 
the Cap-and-Trade 
Regulation 

1st 
Workshop 

2018-03-16 
12:29:58 

Link 

20 
Sullivan, Katie, 
IETA 

C&T Reg 
Amendment 
Comments - IETA 

1st 
Workshop 

2018-03-16 
13:43:44 

Link 



21 
Kaseweter, Alisa, 
Bonneville Power 
Administration 

BPA Comments to 
March 2 workshop 

1st 
Workshop 

2018-03-16 
13:55:39 

Link 

22 
Lashof, Daniel, 
NextGen Policy 
Center 

NextGen California 
Comments on 3-16-
2018 Cap and Trade 
Workshop 

1st 
Workshop 

2018-03-16 
13:54:28 

Link 

23 
Jackson, Alex, 
NRDC 

NRDC Comments on 
March 2 Workshop 

1st 
Workshop 

2018-03-16 
14:04:40 

Link 

24 
Shropshire, Robin 
, Panoche Energy 
Center 

PEC Comments on 
PDD C&T Regulation 

1st 
Workshop 

2018-03-16 
14:29:25 

Link 

25 
Leslie, John, 
Attorney for Shell 
Energy 

Comments of Shell 
Energy 

1st 
Workshop 

2018-03-16 
14:42:33 

Link 

26 
Weiner, Peter, 
Crockett 
Cogeneration 

Comments of 
Crockett 
Cogeneration 

1st 
Workshop 

2018-03-16 
14:55:01 

Link 

27 
Hicks, Melinda , 
Kern Oil & 
Refining Co. 

Workshop Comments 
- Kern Oil & Refining 
Co. 

1st 
Workshop 

2018-03-16 
15:03:42 

Link 

28 Breidenich, Clare,  

Comments of the 
Western Power 
Trading Forum 

1st 
Workshop 

2018-03-16 
15:11:33 

Link 

29 
Costantino, Jon, 
VERA 

VERA Comments on 
Offset Provisions 

1st 
Workshop 

2018-03-16 
15:08:33 

Link 

30 
Patney, Arjun, 
American Carbon 
Registry 

Comments on 
Potential C&T 
Regulation Changes 

1st 
Workshop 

2018-03-16 
15:19:11 

Link 

31 
Smith, Steven, 
Phillips 66 

ARB's March 2, 2018 
Cap and Trade 
program workshop 

1st 
Workshop 

2018-03-16 
15:37:00 

Link 

32 
Passero, 
Michelle,  

Comments from TNC 
in response to March 
2nd cap and trade 
workshop 

1st 
Workshop 

2018-03-16 
15:57:53 

Link 



33 
Cullenward, 
Danny, Near Zero 

Near Zero comments 
on ARB workshop 
documents 

1st 
Workshop 

2018-03-16 
15:53:21 

Link 

34 

Biering, Brian , 
American Wind 
Energy Assoc. CA 
Caucus 

Comments on the 
2018 Cap-and-Trade 
Rulemaking Scope 

1st 
Workshop 

2018-03-16 
15:53:28 

Link 

35 
Carmichael, Tim , 
Gas Utility Group 

March 2018 Cap-and-
Trade Workshop 

1st 
Workshop 

2018-03-16 
16:09:20 

Link 

36 Ross, Galen,  DEBS Language 
1st 

Workshop 
2018-03-16 
16:09:16 

Link 

37 
Skvarla, Mikhael, 
CCEEB 

CCEEB's Comments 
on the PDD 

1st 
Workshop 

2018-03-16 
16:13:35 

Link 

38 
Warms, Emily , 
New Forests 

New Forests' 
Comments on 
Possible Revisions to 
the Cap-and-Trade 
Regulation 

1st 
Workshop 

2018-03-16 
16:11:45 

Link 

39 
Grab, Denise, 
Institute for Policy 
Integrity 

Comments of the 
Institute for Policy 
Integrity 

1st 
Workshop 

2018-03-16 
16:16:18 

Link 

40 

Larrea, John, 
California League 
of Food 
Producers 

Possible Revisions to 
C&T Regulation 

1st 
Workshop 

2018-03-16 
16:25:02 

Link 

41 Ali, Fariya, PG&E 

PG&E Comments on 
March Cap-and-
Trade Amendments 
Workshop 

1st 
Workshop 

2018-03-16 
16:25:50 

Link 

42 
Townsend, Kevin, 
Bluesource 

Comments on PDD of 
Potential Changes to 
Cap and Trade  

1st 
Workshop 

2018-03-16 
16:21:11 

Link 

43 

Haya, Barbara, 
University of 
California, 
Berkeley 

comments on 
proposed 
amendments to cap-
and-trade regulations 

1st 
Workshop 

2018-03-16 
15:46:27 

Link 



44 Mmagu, Amy,  

Workshop to Discuss 
Possible Revisions to 
the Cap-and-Trade 
Regulation 

1st 
Workshop 

2018-03-16 
15:39:49 

Link 

45 
Haxtema, Zane, 
SCS Global 
Services 

Comments regarding 
potential changes to 
Cap and Trade 
Regulation 

1st 
Workshop 

2018-03-16 
16:40:09 

Link 

46 
Wayburn, Laurie, 
Pacific Forest 
Trust 

Comments on 
Discussion Draft of 
Cap and Trade 
Regulation Changes 

1st 
Workshop 

2018-03-16 
16:40:03 

Link 

47 
Costalupes, Brock 
,  

MID Comments on 
the Workshop to 
Discuss Possible 
Revisions to the Cap-
and-Trade Regulation 

1st 
Workshop 

2018-03-16 
16:56:12 

Link 

48 

Nowicki, Brian, 
Center for 
Biological 
Diversity 

Proposed changes to 
the cap-and-trade 
rule 

1st 
Workshop 

2018-03-16 
16:57:22 

Link 

49 
Jones, Chris, UC 
Berkeley 

More regulatory 
measures are needed 
to reduce risk of 
hitting ceiling price 

1st 
Workshop 

2018-03-16 
16:57:10 

Link 

50 
Shaw, Michael, 
CMTA 

CMTA comments 
1st 

Workshop 
2018-03-19 
09:24:42 

Link 

51 
Wyman, Robert, 
Latham & Watkins 

White Paper 
comments  

1st 
Workshop 

2018-03-19 
09:24:42 

Link 

52 
Bayless , Sam , 
CIOMA 

CIOMA comments 
1st 

Workshop 
2018-03-19 
09:38:45 

Link 

53 

Weinstein, 
Jeremy D., Law 
Offices of 
Weinstein 

Workshop comments 
1st 

Workshop 
2018-03-19 
09:40:48 

Link 

54 
Severson, Dan B. 
, Turlock Irrigation 
District 

Comment submittal  
1st 

Workshop 
2018-03-21 
08:31:23 

Link 



55 
van Aelstyn, 
Nicholas W., 
IPRE 

Comment from IPRE 
1st 

Workshop 
2018-03-21 
08:31:23 

Link 

56 
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PVL LIMESTONE REQUEST FOR CAP-AND-TRADE REGULATION REVISION 
March 7, 2018 

 
PVL Limestone (PVL) respectfully requests revision of the California Cap-and-Trade regulation to include 
lime manufacturing from limestone rock in Paragraphs 95870, Table 8-1, and 95891, Table 9-1, of the 
regulation.   Manufacturing of lime from limestone is done by the same process as producing Dolime 
from Dolomite.  The latter activity is included in the regulation.  The NAICS code, 327410, is the same for 
both activities.   
 
PVL suggests that inclusion of lime manufacturing from limestone can be accomplished by revision of 
the Tables to change the description of Activity in the Tables from Dolime to simply Lime or addition of 
Lime to the Dolime cell in the Table.  Alternatively, a new line could be entered in the Tables to cover 
Lime manufacturing from limestone.   
 
Lime from limestone is a widely used commodity for agriculture, soil conditioning for construction and  
infrastructure projects, water treatment and myriad other uses.  The California market exceeds 200,000 
tons per year, all of which is imported from out of state.  There is no lime from limestone manufacturing 
in California.  In state production of lime is inhibited by CO2 fees that out-of-state lime manufactures 
escape by what is often referred to as leakage.  The provision of CO2 allowances requested here would 
alleviate the handicap California lime manufacturers face.  This handicap would be alleviated by 
inclusion of lime from limestone in the Cap-and-Trade regulation.   
 
PVL has identified an available site located in California for a lime from limestone plant with appropriate 
zoning, access, utilities and emissions credits.  This plant will employ management, skilled operators and 
laborers in a locally depressed economy.  The company is prepared to move forward immediately with 
permits and construction if granted CO2 allowances like those enjoyed by Dolime producers. 
 
Thank you for your consideration of this request.   



First Name: Andrew 
Last Name: Craig 
Email Address: acraig@calbioenergy.com 
Affiliation: California Bioenergy LLC 
 
Subject: GWP of Methane 
Comment: 
 
CalBio proposes that the definition of Global Warming Potential be 

updated to be consistent with the updated definition provided in 

the Mandatory Reporting Regulation:  

 

The language from the MRR is: 

"Global warming potential" or "GWP" means the ratio of the time- 

integrated radiative forcing from the instantaneous release of one 

kilogram of a trace substance relative to that of one kilogram of a 

reference gas, i.e., CO2.  For 2011 through 2020 data years, the 

GWP values used for emissions estimation and reporting are as 

specified in Table A-1 to Subpart A of Title 40, Code of Federal 

Regulations (CFR) Part 98 as published to the Federal Register on 

10/30/2009.  For data years 2021 and onward, the GWP values are as 

specified in the Table A-1 to Subpart A of Title 40 Code of Federal 

Regulations Part 98 as published to the CFR on 12/11/2014, which is 

hereby incorporated by reference. 

 

Thanks, 

Andrew Craig 

 
Attachment: 

Original File Name: 

Date and Time Comment Was Submitted: 2018-03-12 14:30:59 

 



ELECTRONIC SUBMISSION 

 

U.S. Borax Inc. 

14486 Borax Road 

Boron, CA 93516 

 

Clerk of the Board 
California Air Resources Board 
1001 I Street 
Sacramento, CA  95814 

 

 

March 12, 2018 

 

 

RE:  U.S. Borax Inc. Comments on Post-2020 Cap and Trade Amendments 

 

 

Dear Chair Nichols and Members of the Board, 

 

U.S. Borax, part of Rio Tinto Borates, is pleased to submit the following comments on the 
California Air Resources Board (CARB)’s Preliminary Discussion Draft on Potential 
Regulatory Language for Post-2020 Cap and Trade Amendments (“Discussion Draft”) and 
Price Containment Points, Price Ceiling and Allowance Pools Concept Paper (“Concept 
Paper”) issued in February 2018.  
 
U.S. Borax has been an active participant in the Board’s efforts to design and implement a 
cap-and-trade program to address climate change, particularly with respect to provisions 
intended to minimize the risk of leakage to energy intensive and trade exposed industries 
operating in California. We continue to support CARB’s policy and market leadership on 
climate change, including the state’s efforts to ensure that policy choices are guided by 
sound economic analysis. 
 
U.S. Borax’s comments focus on the Discussion Draft and specifically Assistance Factors. 
 
Introduction 
 
U.S. Borax, a California company since 1872, mines and processes borate ores from one of 
the world’s largest deposits in Boron, California. Current operations are projected to continue 
in Boron for approximately 40 years. Our products have a significant role in a carbon-
constrained world as borates are an important ingredient in insulation fiberglass and are used 
in textile fiberglass for the blades of wind turbines.  
 
U.S. Borax’s operations at Boron produce refined borates from natural borates: non-sodium 
borates (boric acid, boric oxide) and sodium borates (disodium tetraborate pentahydrate, 
disodium tetraborate decahydrate, anhydrous borax). U.S. Borax does not sell unrefined 
borates known as “natural borates” or “borate minerals.” About 75 percent of U.S. Borax’s 
products are exported to more than 1,000 customers in 100 countries mostly through the Port 
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of Los Angeles and the Port of Long Beach. U.S. Borax is one of the top 10 biggest single 
exporters out of these California ports. 
 
The world’s largest borate producers are located in California and Turkey, followed to a much 
lesser extent located in Argentina, Chile, Bolivia, Peru, Russia and China. While the United 
States remains a net exporter of borates, U.S. Borax has lost 40 percent of its global share of 
refined borate sales over the last two decades due to higher labor, energy, and regulatory 
costs of doing business in California. And, in the U.S. alone, imports of borates, primarily on 
the east coast, have increased in recent years due to the favorable cost position of Turkish 
borates over those borate products from California. The Turkish borate producer, a 
government owned company without any mandatory climate change requirements, is taking 
a more aggressive approach in the West, directly threatening California producers’ positions 
both in California and in the Western US markets.  

 
The Proposed Assistance Factor for Mining and Manufacturing of Borates Reflects the 
Risk of Leakage Faced by California Borate Producers. 
 
Consistent with the direction of the Global Warming Solutions Act of 2006, in developing the 
Cap-and-Trade Regulation, the Board recognized it would need to take steps to minimize the 
risk of leakage as a result of imposing a carbon price on energy intensive / trade exposed 
industries operating in California. The Board, in the proposed Discussion Draft, rightly 
classified U.S. Borax, which reports its greenhouse gas emissions under NAICS Code 
212391 (potash, borate and soda ash mineral mining), as at a high risk of leakage and 
assigned an Assistance Factor (“AF”) of 100% for each period listed, including 2021 through 
2030.1 This AF appropriately reflects the leakage risk faced by California borate producers.   
Anything less than an AF of 100% would adversely affect the ability of California borate 
producers to compete against international companies whose borate products do not include 
a carbon cost and will increase the risk of leakage. 
 

If you or your staff have any questions, please let me know. U.S. Borax appreciates the 
continuing opportunity to work with you and your staff on the cap-and-trade program.   

 
 
Sincerely,  

 
Nicol Gagstetter 
Director External Affairs, Communities and Communications  
Rio Tinto Borates 
(303) 713-5236 
 

                                                 
1 Discussion Draft, Table 8-1, page 23 (February 2018) 







DRAFT COMMENT 

Due no later than 3/16-18 

 

 

March 14, 2018 

To: Clerk of the Board 

Air Resources Board 

1001 I Street 

Sacramento, California 95814 

 
Online Submission: 

https://www.arb.ca.gov/lispub/comm2/bcsubform.php?listname=ct-3-2-18-wkshp-ws&comm_period=1 

 
I understand that an offset methodology adopted by the American Carbon Registry (ACR) has been 
recommended to be added to the list of approved methodologies for the creation of Air Resources 
Board Offset Credits. I recommend that ARB members consider and approve the methodology in their 
upcoming rulemaking proceedings. 
 
The methodology is listed on the ACR site as “Methodology for the Quantification, Monitoring, 
Reporting and Verification of Greenhouse Gas Emissions Reductions from the Transition to Advanced 
Formulation Blowing Agents in Foam Manufacturing Use, Version 2.0.” This methodology would apply 
to several end-uses1 where low-GWP blowing agents can be employed. Owens Corning is interested in 
using this carbon offset credit methodology as an incentive to undertake such changes in our 
manufacturing process for extruded PS insulation. The benefits from credits arising from the use of low-
GWP blowing agents in these end uses will have a direct environmental benefit on California. 
 
Yours truly, 
 
 
Nigel W. Ravenscroft 
R&D Director, Engineered Foam & FG Insulation Systems 
Owens Corning, FoamulaR Technology Center 
275 Southwest Avenue, Tallmadge, OH 44278 
 

                                                            
1 : Eligible End Uses under this methodology include two-component Rigid PU Spray Foam, XPS Boardstock, Rigid 
PUF Residential Refrigerators and Freezers, Rigid PUF Injected Foam for Retail Food Refrigeration, Industrial 
Refrigeration Systems , Refrigerated Transport, Heating, Air Conditioning and Air handling Systems and Marine 
flotation and buoyancy.  

https://www.arb.ca.gov/lispub/comm2/bcsubform.php?listname=ct-3-2-18-wkshp-ws&comm_period=1










大成 Salans FMC SNR Denton McKenna Long

dentons.com

March 15, 2018 

To:  Clerk of the Board 
Air Resources Board 
1001 I Street 
Sacramento, California 95814 

Online Submission:  https://www.arb.ca.gov/lispub/comm2/bcsubform.php?listname=ct-3-2-18-wkshp-ws&comm_period=1

COMMENTS ON WORKSHOP TO DISCUSS POSSIBLE 
REVISIONS TO THE CAP-AND-TRADE REGULATION 

These comments are being submitted on behalf of Foam Supplies, Inc. and True Manufacturing in 
response to the California Air Resources Board (CARB) Staff’s March 2, 2018, workshop to 
discuss possible revisions to the cap-and-trade regulation.  

The comments focus on the Staff proposal for revisions to the regulatory text regarding “Direct 
Environmental Benefits in State” (DEBS) and the need for CARB to consider and approve 
additional protocols that will provide high-quality offsets that meet the DEBS criteria. 

Comments on Staff Proposal 

We support the Staff proposal with respect to DEBS.  The criteria identified provide guidance 
without being overly prescriptive.  Using the statutory language avoids making the guidance either 
too prescriptive or too lenient.  Project proponents and verifiers should be able to identify and 
assess the topic and the specific information to address DEBS on a project-by-project basis.    

We support this framing of the definition. In our view, “direct environmental benefits” should 
include, as the proposed definition would, recognition of greenhouse gas emissions reductions 
resulting from project activity inside or outside the state, so long as the reductions (or avoided 
emissions) occur in California.  

There are many offsets which, even if not physically created in California, nevertheless have DEBS, 
such as the reduction in Short-Lived Climate Pollutants (SLCPs) being emitted in California.  These 
will be the offset credits for which a general approach is needed.1

Request for CARB to Consider New Protocols 

CARB currently has six approved offset protocols in the regulation.  However, only four of these 
protocols have the ability to supply DEBS-qualified offsets because the rice cultivation and urban 
forestry protocols are not being used by project developers, and no ARBOC offsets have been 

1 We also support the information and analysis offered by others, such as the American Carbon Registry, with respect to this issue. 
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issued under either of them to date.2  Therefore, we suggest that CARB needs to actively consider 
additional protocols for adoption.  

Specifically, there are two American Carbon Registry (ACR) approved offset methodologies that 
we request CARB immediately consider for adoption: (1) Transition to Advanced Formulation 
Blowing Agents in Foam Manufacturing and Use, Version 2.0 (FBA Methodology); and (2) 
Greenhouse Gas Reductions from Advanced Refrigeration Systems, Version 2.0 (ARS 
Methodology). Both methodologies meet CARB guidance for eligible compliance protocols 3 and 
are able to meet the Staff’s proposed requirements for creating DEBS offsets.4

The FBA Methodology 5  has just undergone the ACR Peer Review process and the ARS 
Methodology6 has undergone public review and is currently in Peer Review.  The former provides 
an incentive for manufacturers in 10 different end-use categories to switch to low-GWP blowing 
agents and the latter provides an incentive for refrigeration units not covered by planned CARB 
regulations to use a refrigerant which is at or below 4 GWP, a level less than 1 % of the GWP 
potential of the Significant New Alternatives Policy (SNAP)-approved refrigerants.  

DEBS from New Methodologies 

Both the FBA and the ARS Methodologies reduce HFCs from projects with emissions at three (3) 
stages of a product’s lifetime.  Each stage has the potential for reductions in California;  

• Manufacturing of the product – GHG reductions from product manufacturing facilities 
located in California. There are many manufacturing locations in California which are 
candidates for projects to demonstrate GHG emission reductions.  Comments filed in 2016 
included maps to show the locations of potential manufacturing sites eligible for the FBA 
Methodology. 7  Many foam and refrigerant manufacturing facilities are located in 
disadvantaged communities for which projects from these methodologies can provide direct 
localized environmental and economic benefits.

• In-state use of the products – There are real and quantified local California-based GHG 
reductions that come from the use of products manufactured8 under the FBA and ARS 
Methodologies.  

• End-of-life (EOL) – GHG reductions from the disposal of the products in landfills or 
shredding facilities located in California.  While these GHG reductions are real, they are not 
calculated as offsets in the methodologies and so are considered an “extra” environmental 

2 See, https://www.arb.ca.gov/cc/capandtrade/offsets/offsets.htm
3  Id. “CARB's Process for the Review and Approval of Compliance Offset Protocols” 
4

Dentons US LLP developed both methodologies with technical support from our clients.
5 See https://americancarbonregistry.org/carbon-accounting/standards-methodologies/transition-advanced-formulation-blowing-
agents-in-foam-manufacturing-use/  
6 Id. /advanced-refrigeration-systems/ 
7 See our comments on the California Air Resources Board's Cap-and Trade Regulation Amendment's Workshop, Dated November 4, 
2016, at pp 4-8. (hereafter 2016 Comments) 
8 Eligible product categories include industrial, commercial and residential refrigeration equipment, HVAC systems, spray foam for 
commercial and residential housing construction and other applications, XPS  boardstock used in commercial and residential 
housing construction, and other applications, refrigerated transportation, fireproof garage doors and marine flotation/buoyancy.
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benefit. Moreover, because landfills are generally located near economically disadvantaged 
communities, the reductions provide localized environmental benefits.   

Both methodologies provide a framework for high quality offsets which have direct environmental 
benefit to California while also advancing the SLCP strategy and providing incentives for 
manufacturers to come forward with new technologies to reduce SLCP emissions, not just in 
California.  

Transition to Advanced Formulation Blowing Agents in Foam Manufacturing 
and Use Methodology9

Certain industries use blowing agents (BAs) in the production of foam. These BAs contain 
chemicals that contribute to global warming by releasing greenhouse gases (GHGs) during 
manufacture, use, and EOL. Over the years, industry has begun a transition away from BAs that 
have high GWP and high ozone depleting potential (ODP) toward BAs with lower GWP and low or 
zero ODP. However, certain foam applications have low market adoption rates for low GWP BA 
and that is generally a result of technical and financial barriers limiting use of low GWP options in 
these applications.  

The FBA Methodology was designed to reduce the widespread use and reliance on 
hyrdofluorocarbons (HFCs) in a variety of foam manufacturing end uses.  It encourages the use of 
BAs that are not HFCs or hydrocarbons and have a GWP < 30 and an ODP < 0.01. This is far better 
than any existing or proposed SNAP requirements. Each of the following end-uses (listed in Table 7 
of the methodology) has a very low rate of adoption of these low-GWP BAs in the manufacture and 
use of polyurethane foams.  The following end-uses qualify to produce offsets under the FBA 
Methodology: 

• HVAC systems  
• Refrigerated transportation vehicles 
• Industrial refrigeration systems 
• Marine flotation equipment 
• Retail food refrigeration systems 
• Garage and entry doors 
• Residential refrigerators and freezers 
• XPS boardstock  
• Spray foam  

There are other foam applications which have very low adoption rates that can be evaluated and 
included in future versions of the methodology, thereby providing additional opportunity for 
projects that could provide DEBS.   

9 Reference is to version 2.0 currently undergoing Peer Review by ACR. 
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FBA Methodology Meets CARB’s Criteria to Evaluate New Protocols 

The FBA Methodology has gone through ACR’s rigorous methodology approval process that is 
documented in the ACR Standard.  The ACR Standard is aligned with CARB’s protocol criteria and 
other relevant requirements associated with the generation of carbon offsets.  The FBA 
Methodology meets all of the CARB criteria for evaluating new protocols.10

• Reductions must be from sources not included under the cap. 

o GHG emissions from the use of foam BAs are not included in the AB 32 cap. 

• Reductions must be a direct reduction within a confined project boundary. 

o The FBA Methodology has a confined project boundary to include only those GHG 
reductions from foam manufacturing and use. 

• Reductions must be permanent. 

o Use of a low-GWP BA in a foam product manufacturing cannot be reversed. 

• Reductions must be real.

o The FBA Methodology quantifies all sources, sinks, and reservoirs within a project 
boundary. 

• Reductions must be verifiable and enforceable. 

o The FBA Methodology has clear monitoring and measurement requirements that 
can be audited by a third-party verifier and enforced by CARB. 

o 120,000 ERTs from two projects have already been verified and issued by ACR. 

• Reductions must be additional - beyond any reduction required through regulation or action 
that would have otherwise occurred in a conservative business-as-usual scenario. 

o The FBA Methodology requires a regulatory surplus test to show that the reduction 
was not mandated by existing laws, regulations, statutes, legal rulings, or other 
regulatory requirements. 

o For a project to qualify for offsets under this FBA Methodology it must also be 
demonstrated that the foam category or application has a low market adoption rate 
for the BAs that are eligible for use by the methodology. A market adoption analysis 
that included a third-party market survey was completed for the methodology (see 
Table A-1 of methodology).11

10 See reference at note 2. 
11 Each of the foregoing statements are included in either the FBA method or related documentation. See reference at note 3.
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In addition to meeting the criteria for CARB protocols, the following benefits are available from the 
adoption of the FBA Methodology:  

• Estimated over 400,000 tonnes of carbon-equivalent reductions from California-based 
manufacturing, with the co-benefit of meeting the EJAC requirements of providing local 
community benefits (most foam manufacturing occurs in industrialized neighborhoods).12

• Over 120,000 ERTs have been issued from just two projects with an estimated 500,000+ 
ERTs in-line from Foam Supplies, Inc. 

• Other companies are also developing projects with large volumes of reductions.  These 
companies may be interested and willing to work with CARB on developing the 
methodology for compliance purposes.  

• Public comments to CARB state that approximately 6-9 million tonnes per year of 
reductions may be available from FBA Methodology projects. 

• Spray foam use in new building construction has enormous DEBS offset potential and has 
the co-benefit for ARBs “Green Building Initiative.” 

Other WCI Jurisdictions 

Other WCI and potential WCI jurisdictions can also use these methods.  Washington state has 
already proposed  the FBA Methodology as part of its air regulations,13 though it has not yet 
adopted a market trading approach to such reductions.  Manufacturers of XPS boardstock, 
commercial refrigeration, spray foam, residential refrigeration, and other end uses, are located in 
Quebec, Ontario and Oregon, to name but a few. 

Advanced Refrigeration Systems Methodology14

The ARS Methodology provides the quantification framework for the creation of carbon offset 
credits from the reductions in GHG emissions resulting from the use of low-GWP refrigerants such 
as hydrocarbons, ammonia, carbon dioxide, and hydrofluoroolefins (HFOs) in large commercial 
refrigeration and stand-alone commercial refrigeration units.  

• Large Commercial Refrigeration - Equipment used to store and display chilled and frozen 
goods for commercial sale such as in supermarkets, convenience stores, bakeries, and 
restaurants. This equipment includes centralized supermarket systems and remote 
condensing units, but does not include stand-alone commercial refrigeration units. 

• Stand-Alone Commercial Refrigeration - Refrigerators, freezers, reach-in coolers (either 
open or with doors), and refrigerated food processing and dispensing equipment where all 
refrigeration components are integrated, and, for the smallest types, the refrigeration circuit 

12 See April 10, 2017 letter from Honeywell with respect to 2017 Scoping Plan, at 4.  Honeywell also estimates 7.8 million tonnes of 
credits could be generated annually in North America from XPS, panel, spray and appliance applications.  See also 2016 Comments.  
13 http://www.ecy.wa.gov/programs/air/rules/docs/UnofficialRuleLanguageChapter 173442WAC.pdf; Washington Clean Air Rule, 
173-442-160(8)(d).see https://ecology.wa.gov/Air-Climate/Climate-change/Tracking-reducing-carbon-pollution/Clean-Air-Rule

14 Reference is to Version 2.0 that is currently undergoing Peer Review by ACR. 
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is entirely brazed or welded. These systems are fully charged with refrigerant at the factory 
and typically require only an electricity supply to begin operation. 

This methodology provides incentives for industry to go beyond current regulations and business-
as-usual to adopt low-GWP refrigerant alternatives.  Notably, this methodology can provide for 
even greater GHG reductions than estimated by CARB’s SNAP proposal. Appendix B to the CARB 
SNAP proposal provides estimated emission reductions from adoption of the EPA SNAP 20 and 21 
requirements for refrigerants.  The largest reductions are projected to come from new equipment for 
commercial refrigeration, retail food refrigeration, and retrofits of R-22 and R-404 in supermarkets 
and grocery stores.  The allowable refrigerants to be used in the future for those categories have an 
average GWP ranging from 601 to 1412. The ARS Methodology incentivizes the use of low-GWP 
refrigerants below a GWP of 4, well below CARB’s SNAP estimates.  

The ARS Methodology has gone through ACR’s rigorous methodology approval process that is 
documented in the ACR Standard.  The ACR Standard is aligned with CARB’s protocol criteria and 
other relevant requirements associated with the generation of carbon offsets.  The ARS 
Methodology meets all of the CARB criteria for evaluating new protocols. 

• Reductions must be from sources not included under the cap. 

o GHG emissions from refrigerants in stand-alone and large commercial refrigeration 
are not included in the AB 32 cap. 

• Reductions must be a direct reduction within a confined project boundary. 

o The ARS Methodology has a confined project boundary to include only those GHG 
reductions from manufacturing and use. 

• Reductions must be permanent. 

o Use of a low-GWP refrigerant in a product cannot be reversed. 

• Reductions must be real.

o The ARS Methodology quantifies all sources, sinks, and reservoirs within a project 
boundary. 

• Reductions must be verifiable and enforceable. 

o The ARS Methodology has clear monitoring and measurement requirements that 
can be audited by a third-party verifier and enforced by CARB. 

• Reductions must be additional - beyond any reduction required through regulation or action 
that would have otherwise occurred in a conservative business-as-usual scenario. 

o The ARS Methodology requires a regulatory surplus test to show that the reduction 
was not mandated by existing laws, regulations, statutes, legal rulings, or other 
regulatory requirements. 

For a project to qualify for offsets under the ARS Methodology, it must also be demonstrated that 
the refrigeration category or application has a low market adoption rate for low-GWP refrigerants. 
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A market adoption analysis that included information provided by EPA’s GreenChill Partnership15

and a third-party market survey were used to demonstrate market adoption rates (see Table 1 of 
methodology).  

Other WCI Jurisdictions 

Ontario is considering whether to adopt a version of the ARS Methodology. 

Conclusion 

In conclusion, we urge CARB to consider adopting new compliance offset protocols, and 
specifically the adoption of the FBA and ARS Methodologies.  We also encourage CARB to 
consider allowing for “early action” offsets issued by the ACR methodologies to be included in a 
CARB protocol.   

Respectfully, 

Susan Wood, Senior Advisor 

Jeffrey Fort, Partner 

Matthew Adams, Partner 

15 As of July 2015, the GreenChill Program has also awarded 82 United States stores with silver-level certification and 32 stores 
with gold-level certification, signifying those stores as having an annual storewide average emission rate below 15%, with an 
average HFC refrigerant charge per MBTU/hr. total evaporator heat load less than 1.75 lbs (silver level) or 1.25 lbs (gold level); 
www2.epa.gov/greenchill/greenchill-store-certification-awards. GreenChill Partners represent roughly 20% of United States food 
retailers; for this Methodology, the average leak rate for centralized commercial refrigeration systems in the United States is 
assumed to be 20%. 



 

  

Ms. Rajinder Sahota 
California Air Resources Board 
1001 I Street, 
Sacramento, CA 95814 
Via web submission 
 
March 8, 2018 
 
 
RE: COMMENTS ON THE POSSIBLE REVISIONS TO THE CAP-AND-TRADE REGULATION, PRELIMINARY 
DISCUSSION DRAFT, FEBRUARY 2018 

3Degrees Group, Inc. (“3Degrees”) appreciates this opportunity to provide comments to the 
California Air Resources Board (“ARB”) in response to the Preliminary Discussion Draft of 
Potential Changes to the Regulation for Cap-and-Trade, February 2018 (“PDD”). 3Degrees is a 
leading offset project developer based in San Francisco and has been working with dozens of 
domestic livestock offset projects to issue credits into ARB’s Cap-and-Trade program. 

3Degrees supports the ongoing improvements to the program and would like to offer the 
following comments in light of our routine interactions with the program from an OPO/APD 
perspective. 

How days are removed when a project is out of Regulatory Compliance  

3Degrees greatly appreciates ARB’s 2017 revision to the Cap-and-Trade regulation regarding 
§95973(b) to allow for removal of noncompliance periods under certain protocols. We have, 
however, identified problematic language in 95973(b)(1)(E). It dictates that days of 
noncompliance must be removed out of the “modeled or measured project baselines,” which 
seems fair except that the days of noncompliance should also be removed out of the project 
emissions. The effect of removing the baseline emissions while including project emissions from 
the same period inflicts a double penalty to projects. Rather than zeroing out a portion of the 
reporting period, they will lose even more credits, depending on how big the project emissions 
rate is:  

For example, a project has 5,000 MTCO2e/month in the baseline and 4,000 
MTCO2e/month in the project scenario, resulting in 1,000 ARBOCs for that month and 
12,000 ARBOCs/year. One month of noncompliance should cause the project to lose 
1,000 credits. But the language in 95973(b)(1)(E) is causing the project to lose the 1,000 
credits from that month and also subtract the 4,000 MTCO2e of project emissions off the 
reporting period total - in effect increasing the penalty far out of proportion to the 
intended removal. 
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This can be easily remedied by revising the language to specify that the days of noncompliance 
must be removed from metered emission reductions, from the modeled baseline emissions, and 
from the project emissions. We believe this is what was intended but verifiers have been using a 
strict interpretation of the language in the Regulation. 

Process Improvements & Transparency 

The following are suggestions aimed at improving routine processes for issuing offset credits, 
while increasing transparency where possible. 

1. The duration between the issuance of Registry Offset Credits and the start of the 45-day 
period for ARB to determine the applicable requirements have been met, per §95981(c), 
should be shortened to the extent practical. We have found the start date of the 45-day 
period to be unclear and unpredictable, making it difficult to estimate the timing of ARB 
Offset Credit issuance. It would be ideal for an OPO/APD to expect the 45-day period to 
begin promptly upon the submittal of a Request for Issuance form and a complete data 
package, subject to the usual confirmation that all documentation is received. 

2. We understand that ARB cannot notify the OPO/APD of determination of Issuance of 
Offset Credits prior to the public notification every 2nd or 4th Wednesday of the month, 
but it would be helpful if ARB could indicate to the OPO/APD what stage the review is in 
at least once during the review process. For example, ARB staff might consider 
communicating one or two key milestones so that the OPO/APD knows if a project is 
moving through the process as expected. Transparency at this stage of the process would 
be very useful information for project owners working on cash-flow projections. 
Alternatively, ARB staff could communicate to the OPO/APD once a project has moved 
to the desk of management for final approval. To address both (1) and (2), staff could 
communicate once they determine that they have received complete and accurate 
information and are ready to start the clock for their 45 calendar days of review in 
§95981(c). 

Protocol errata and clarifications 

While we understand this open comment period is directed toward the Cap-and-Trade 
regulation itself, 3Degrees would like to take this opportunity to identify a few needed 
corrections to the Livestock Compliance Offset Protocol. If these cannot be addressed during 
this revision process, we urge ARB staff to consider opening a future process to address the 
growing list of needed protocol updates and revisions. 

● Section 5.2(e): The site-specific biogas destruction efficiency (BDE) should be optional 
rather than required every reporting period. While it may be appropriate for some 
projects to optionally replace default values with site-specific BDE every year, some 
projects have destruction devices that simply are not listed in table A.6 and it can seem 
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impractical and costly to routinely engage a third-party stack test on an annual basis 
solely to meet this protocol requirement. We recommend that the site-specific test 
results that have been approved by the Executive Officer be allowed in a project’s GHG 
emission reductions/removals for a period of 5 years or more. It is worth noting that the 
protocol does not specifically mention the need for annual approval. 

● Table B.1 specifies that for a missing data period greater than one week the data must be 
substituted and a zero BDE applied. This is a harsh penalty for projects that continue to 
destroy methane in the interim and can prove evidence of operational activity but are 
required to effectively include untrue venting of methane in their calculations. We 
recommend the substitution methodology allow for a BDE greater than zero when the 
operational activity can be proved. In our opinion, the 99% lower/upper confidence limit 
already discounts the number of emission reductions. Perhaps applying a 10% discount 
to the BDE for uncertainty would be more appropriate than zeroing out periods that can 
prove continuous destruction. 

● Section 6.2(d): Portable instrument calibration requirements should not be specified as 
“at least once during each reporting period.” Rather, the project data should only be 
considered valid when taken within 1 year of calibration. The difference between these 
two is subtle but important. The revision would make no difference in terms of the 
integrity of the reporting, and it would reduce the number of Qualified Positive Opinions 
issued. It is particularly troublesome to apply this requirement to a device owned and 
operated by a third-party service provider, who used such a calibrated device just once at 
a project facility but did not happen to calibrate within the project’s reporting period.  

-- 

3Degrees thanks you for your ongoing work on the continued improvements to the program. We 
look forward to continuing to engage with the staff on these issues and will be happy to provide 
more input as requested.  

Sincerely, 

 
 
Nick Facciola 
Director, Carbon Projects 











 
 

 
 
 
 
 
 
 
March 16, 2018 | Submitted electronically 
 
Ms. Rajinder Sahota  
Assistant Division Chief  
Industrial Strategies Division  
California Air Resources Board  
1001 I Street  
Sacramento, California 95812 
 
 
On behalf of California’s publicly-owned utilities represented by the California Municipal Utilities Association, the 
Northern California Power Agency, and the Southern California Public Power Authority we are writing in strong 
support of CARB’s decision not to re-visit consideration of requiring all POUs to consign all of their allocated 
allowances to auction as part of the 2018 Cap-and-Trade rulemaking revisions process.  We particularly appreciate 
the time and consideration CARB has afforded to POU stakeholders to listen to and address our concerns on this 
proposal.   
 
Please find enclosed more detailed information on the policy and practical limitations against requiring POUs to 
consign all of their allocated allowances in future Cap-and-Trade auctions. This would not be an inconsequential 
shift in policy and would have fundamentally altered the administrative implementation structure of many California 
POUs for a successful program – and where entities have already invested in long-term compliance strategies to 
reduce greenhouse gas emissions.  We believe it is unnecessary to make this change since the primary policy goal – a 
reduction in GHG emissions as a direct result of a carbon price – can be and is being achieved via alternate 
methods and without a unilateral auction consignment mandate.     
 
California’s POUs strongly believe that the Cap-and-Trade Program is working well.  Since its enactment, the 
electricity sector has made significant early investments to reduce GHG emissions and has already surpassed the AB 
32 goal, having achieved approximately 20% emissions reductions below 1990 levels.  We believe that this decision 
reflects an earnest and cooperative rulemaking effort that resolves our concerns on this matter.  We look forward to 
working with you and your staff towards making continued improvements to the Program. 
 
Respectfully submitted, 

 

 
 
 
      

 

 

 
Justin Wynne 

Braun Blaising Smith Wynne, P.C. 
Attorneys for CMUA 

 
Scott Tomashefsky 

Regulatory Affairs Manager 
NCPA 

 

 
Tanya DeRivi 

Director of Government Affairs 
SCPPA 



March 2018 Publicly-Owned Utilities “Forced Consignment” White Paper 
California’s Publicly-Owned Utilities (POUs) strongly believe that the Cap-and-Trade Program is working well.  Since its 
enactment, the electricity sector has made significant early investments to reduce GHG emissions and has already 
surpassed the AB 32 goal, having achieved approximately 20% emissions reductions below 1990 levels. 
 

The POUs have developed this paper to highlight the policy and practical limitations against requiring POUs to 
consign all of their allocated allowances in future Cap-and-Trade auctions. This is not an inconsequential shift in 
policy and would fundamentally alter the administrative implementation structure of many California POUs for a 
successful program – and where entities have already invested in long-term compliance strategies to reduce 
greenhouse gas (GHG) emissions. This is true regardless of the size of the POU. We believe it is unnecessary to 
make this change since the primary policy goal – a reduction in GHG emissions as a direct result of a carbon price – 
can be and is being achieved via alternate methods and without a unilateral auction consignment mandate. 
 

We recognize the value of consistent programmatic implementation. However, just as there are differences in 
regional generation resources that define the impact of the regulations on a particular utility, the differences 
between POU and Investor Owned Utilities administration are material to this discussion.  Although POUs and 
IOUs both provide electricity, the two utility types are fundamentally different in objectives, resource mix, 
financial structures, and governance. These differences are statutorily directed and have been historically 
acknowledged by CARB under the Program.  These fundamental differences remain today.  CARB has previously 
exercised its administrative discretion in this matter and should continue to do so in the 2018 rulemaking. 
 

POU governing boards consist of locally-elected officials who must directly answer to their constituents regarding 
how, and at what cost, their fundamental services are provided.  Moreover, many POUs are vertically-integrated, 
meaning that they often own and/or operate their generation and transmission assets to serve their customers. 
Because of this role, POUs have the direct programmatic compliance obligation for the assets, and a direct 
incentive to reduce those compliance obligations to the maximum extent possible. It is critical that POUs retain 
the ability to exercise local discretion in choosing future carbon cost prices in their supply portfolios and assign 
excess Cap-and-Trade revenues towards cost effective GHG mitigation programs; doing so allows POUs to 
optimally reduce their carbon footprints in a cost-effective manner for ratepayers.  This self-governance must be 
allowed, so long as the practical outcomes are consistent with the broader statewide climate goals. 
 

We certainly acknowledge that some POUs, particularly those within the California Independent System Operator 
footprint, periodically consign some of their excess allocated allowances to auction. However, this process is 
fundamentally different from the forced consignment of all allowances to auction; substantial differences in 
financial risk between these two paradigms must be recognized.  Furthermore, the timing and strategic layering 
of the allowance consignment is unstandardized amongst each utility relative to their respective consumer rates. 
 

The Program has succeeded to-date in part due to its stringency, but also in part due to its flexibility in 
acknowledging operational constraints and impacts on various sectors of the economy. This paper is intended to 
show how such flexibility can still achieve equivalent results, and it is within this context that we frame the 
following arguments against requiring all POUs to consign all Cap-and-Trade Program allowances to auction. 
 

I. POUs Can Implement Carbon Signals Without Forced Consignment of Allowances 
 

A fundamental pillar of California’s Climate Change mitigation policy is that behavior is impacted by price. This 
behavior certainly can occur at the consumer level, but it can also occur at a higher level in the procurement 
and/or distribution chain. Having a price on carbon, even if it is not a direct charge to consumers, can impact 
(and indeed has impacted) the dispatch of California POUs’ power resources.  
 

California Balancing Authorities all include a “GHG adder” in their economic resource dispatch calculations; indeed, 
every generating unit under POU control has such an adder. As a result, lower carbon resources are more likely to 
be dispatched because this places a cost premium on resources that have a greater GHG emissions intensity.  Thus,  



it is costlier to dispatch higher-emitting resources than it is to use lower-emitting ones to serve customer load. This 
chart presents a decade-long summary of one POU’s baseload thermal generation dispatch before and after a 
“GHG adder” was implemented.  It shows a dramatic inflection point: 

 
 

Another California POU provided the following response and individual illustration. 
Between daily and real-time dispatch decisions, as well and long-term planning decisions, we consider the net impacts of 
Cap-and-Trade compliance as a critical component of all decisions. For all time horizons, decisions consider all typical 
economics (unit efficiencies, unit characteristics, market prices, transmission, demand, etc.) as well as a calculated value 
for emissions costs. This emissions value is derived from the anticipated value that any compliance unit of allowances is 
worth based on allowance auctions and the secondary market. This value becomes a net adder to the economic dispatch 
decision process on all time horizons and encourages dispatch in such a manner that utilizes the allowance allocation as a 
carbon avoider mechanism. Below is a chart that exemplifies the current emissions cost adders for each unit that essentially 

take the emission intensity rate 
multiplied to the assumed 
emission allowance value 
(assuming there are no reserve 
auctions). 
 

In addition to the economic 
dispatch decisions that are 
influenced by the emissions value, 
a Balancing Authority must 
adhere to WECC standards and 
meet all reliability requirements. 
Forced consignment would not 
only impact the dispatch 
decisions, but also further expand 
upon cost impacts as there are 
many cases when economics do 
not drive dispatch decisions due to 

reliability requirements. Forced consignments can also omit considerations for uncertainty in load forecast, cost and 
revenue forecasts and forced outages/natural events. 



These results—real and measurable supply-side GHG reductions—must be recognized.  They also must not be 
undervalued. We believe the potential reductions from supply-side procurement can be greater than those from 
demand-side conservation since electricity demand is relatively price-inelastic.   
 

II. Forced Consignment of Allowances Introduces Significant Financial Risk Exposure for Government Entities 
 

As local and regional governmental entities, POUs would be exposed to real, and sizable financial risks if they are 
required to consign all of their allocated allowances and participate in auctions. The impact of such risks 
disproportionately affects some POUs more than others. Many POUs have limited staff to participate in the WCI 
carbon market process, and do not have the infrastructure or financial resources to mitigate financial exposure 
in the same way that the much larger, regulated IOUs can. CARB has in fact already acknowledged this in its 
October 2011 Final Statement of Reasons for the Cap-and-Trade Regulations1.  The same conditions that brought 
CARB to that conclusion then remain valid today.  
 

Additionally, due to historical long-term contracts with fossil-fueled generation, some POUs would be required 
to have significant capital available (including transaction costs) to participate in auctions, particularly if 
limitations on the use of proceeds prohibit them from using purchased allowances to meet their compliance 
obligations. This issue is compounded by substantial challenges larger POUs would face in securing a sufficient 
line of credit required to participate in the auction process, as no dedicated pool of funding is available for this 
purpose. POUs also do not have shareholder funding to “backstop” their financial needs.  
 

These additional cost burdens (including mitigating the aforementioned financial risks associated with the 
consignment requirement) would negatively impact POUs’ ratepayers, without achieving incremental GHG 
emissions reduction benefits. Moreover, the associated cost risks would harm low-income customers the most, 
whether in inland (warmer) regions or in coastal areas (more moderate temperatures, but higher cost of living). 
 

The financial risk for governmental entities will increase as the carbon market tightens and is more constrained 
with higher prices. Although auction prices are still near the floor, as the program moves toward 2030, this is 
not expected to be the case. At that time, compliance is expected to become more difficult and more expensive, 
thus putting even more pressure on these entities and their rate base.  
 

III. Long-term Energy Policy Goals Requires Reasonable Electricity Rates 
 

Requiring all POUs to consign all of their allocated allowances to auction could result in significant increases to 
electricity rates at a time that State policy is pushing toward greater electrification of vehicles, buildings, and 
industrial processes. Higher electricity rates caused from consignment may make it even more difficult to achieve 
long-term GHG reduction goals, and may in fact dis-incentivize consumers and businesses from “going electric.”   
 

Our State’s long-term policy goals will require substantial shifts in end-use consumer behavior, and this can only 
be achieved with reasonable electricity rates.  Indeed, collective POU efforts to date have already demonstrated 
significant emissions reductions through existing policies as demonstrated in the following table: 
 

Year Total Emissions (metric tons CO2e) Percent change relative to 2013 
2013  32,055,395 -- 

2014 33,463,944 4.4% 

2015 31,066,356 - 3.1% 

2016 25,542,435 -20.3% 
 

We acknowledge and appreciate that just as CARB must balance maintaining an affordable, market-based Cap-
and-Trade program that is one important component of California’s efforts towards achieving its aggressive 
climate change goals (and that continues to garner support from state and local policy leaders), POUs also need 
to ensure that critical market attributes – including affordable electricity – are not eroded either. 

                                                      
1 See pages 342 and 564 of the October 2011 Final Statement of Reasons for the Cap-and-Trade Regulations. 



IV. Conclusion: POUs Oppose Policies That Would Require POUs to Consign All Allocated Allowances to Auction 
 

We agree that carbon signals can be effective in incentivizing investment in lower-emitting resources. To this end, 
our utilities are already implementing carbon signals in their supply-side operations via inclusion of a GHG adder 
into their resource dispatch determinations. 
 

The California POUs are convinced that requiring POUs to consign all allocated allowances to auction could lead 
to significant cost increases for POU customers. The recent passage of AB 398, to extend the Cap-and-Trade 
Program, hinged upon cost containment as a key policy principle. Given the importance of this principle and the 
existing ability of POUs to implement carbon signals that achieve GHG emissions reductions without consigning 
all allocated allowances or unnecessarily raising rates, we strongly discourage CARB from adopting consignment 
requirements that could have significant impacts and ramifications on consumer electricity rates. 
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March 16, 2017 | Submitted Electronically 
 
Ms. Rajinder Sahota 
California Air Resources Board  
1001 I Street  
Sacramento, CA 95814 
 
Re: SCPPA Comments on the February Cap-and-Trade Preliminary Discuss Draft and Cost-Containment 

Concept Paper 
 

Thank you for the opportunity to provide comments to the California Air Resources Board’s (CARB or Board) Preliminary 
Discussion Draft (PDD or Draft) and Cost Containment Concept Paper (Concept Paper) on potential changes to the post-
2020 Cap-and-Trade Program (“the Program”) pursuant to recently-enacted legislation and the July 2017 Board-adopted 
Resolution 17-21.    
 
The Southern California Public Power Authority (SCPPA) is a joint powers agency whose members include the cities of 
Anaheim, Azusa, Banning, Burbank, Cerritos, Colton, Glendale, Los Angeles, Pasadena, Riverside, and Vernon, and the 
Imperial Irrigation District. Our Members collectively serve electricity to nearly five million people throughout Southern 
California. Each Member owns and operates a publicly-owned electric utility governed by a board of local officials who are 
directly accountable to their constituents.   
 
Each SCPPA Member has a duty to provide reliable power to their customers – many of whom reside in disadvantaged 
communities – at affordable rates, while also complying with all applicable local, regional, state, and federal environmental 
and energy policies. Currently, SCPPA and our Members own, operate, or have binding long-term procurement 
arrangements with 39 generation and natural gas projects and three transmission projects, generating power in California or 
importing from Arizona, New Mexico, Utah, Oregon, Washington, Nevada, Texas, and Wyoming. This is in addition to 
individual, Member-owned or contracted and operated transmission, generation, and natural gas projects throughout the 
Western United States. All are funded through municipally-backed financing mechanisms, which often come with terms that 
complicate our Members’ abilities to quickly respond to substantial policy shifts that require near-term implementation.   
 
These proposals directly impact electricity sector practices and market operations throughout the Western grid. Therefore, it 
is of the utmost importance that any proposed regulatory changes reflect well-structured, balanced, and lasting policies that 
function in concert to achieve the statutory goals via the most cost-effective means possible. SCPPA and its Members have 
actively participated in CARB’s public processes and have met continually with staff to discuss the complex and interrelated 
issues associated with these regulatory packages. As stewards of public funding, we look forward to continuing to work with 
CARB staff toward a final program design that can be feasibly implemented while achieving our shared interest in maximizing 
environmental and public health benefits for Californians at an affordable cost. Our comments are as follows: 
 
SCPPA Strongly Supports Retention of the Current Rules for Consignment of POU Allowances  
SCPPA and its Members have continually commented that the current system of voluntary consignment of allowances is 
appropriate. We are pleased to see this issue not advancing as part of staff’s proposal. SCPPA is a signatory to a separate 
multi-POU letter on this issue which highlights the strong policy basis supporting staff’s decision. 
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SCPPA Disagrees with the Concept that Allowances Are “Overallocated” 
While we understand there is a directive under Assembly Bill 398 (E. Garcia, 2017), for CARB to “[e]valuate and address 
concerns related to overallocation in the state board’s determination of the number of available allowances for years 2021 to 
2030, inclusive, as appropriate” we emphasize here the importance of the “as appropriate” qualifier. SCPPA believes that it 
is too early in the market’s history to justify adjustments to the supply of allowances in the Program.  Similarly, SCPPA 
strongly supports retaining the recently-adopted post-2020 allowance allocations for the electricity sector. SCPPA 
strongly supported the proposed cost burden-based approach for determining post-2020 allowance allocations in the 2015-
17 rulemaking and continues to do so.  
 
Use of Allowance Proceeds 
SCPPA understands and appreciates staff’s desire to better clarify use of auction proceeds and allowance values.  We also 
understand that existing statute, via AB 32, broadly stipulates that the value associated with these allowances must be used 
for the benefit of our customers.  In this spirit, SCPPA supports reasonable guidelines that are also as inclusive as possible.  
We would caution CARB from outlining a narrow set of parameters that “must” (instead of “may”) be met as doing so could 
inadvertently exclude funding for projects and/or programs that would accomplish GHG emissions reduction goals envisioned 
by AB 32.  SCPPA requests that the following categories also be included as “reasonable” uses of allowance value: 

• Climate resiliency programs (e.g., vegetation management and wildfire prevention activities) 

• SF6 gas insulated switchgear reduction costs 

• GHG reduction educational outreach programs within service areas 

• GHG-related research (e.g., EPRI studies that are subsequently used to formulate utility-scale programs) 

• Rooftop solar incentives 
SCPPA would be supportive of a “catch all” category, which allows utilities to innovate and develop new programs in the 
future, that includes broad parameters to bound these and other yet-unknown projects, programs, and needs. 
 

SCPPA understands staff’s desire to be able to quantify these emissions reductions. It is important to the Program to 
demonstrate that GHG reductions are occurring, but a rigorous Mandatory Reporting Regulation-style accounting of these 
emissions reductions would be unnecessary and potentially quite onerous.  Qualitative demonstrations that GHG reductions 
are connected with the spent allowance values should be sufficient. Additionally, it makes sense to require this quantification 
to be submitted concurrently with the June 30th annual allowance value report, rather than have a separate reporting date. 
 
SCPPA is ready to continue the discussions with CARB staff to find a mutually agreeable solution to address Staff’s concerns. 
 
Electrification of our Transportation, Building, and Port Sectors Must be Recognized  
SCPPA remains concerned that CARB’s aggressive push toward electrification of the building and transportation sector is 
not yet addressed in the PDD. SCPPA is pleased that a dialogue has begun to address this issue of future allocations. We 
welcome staff’s continued recognition of the need and commitment to assess potential upward adjustments to EDU 
allowance allocations to reflect such increases, but SCPPA continues to believe that while having “accurate and verifiable” 
data is important, that it must be balanced with practical implementation constraints. We encourage CARB not to preclude 
use of estimation methodologies, as was previously done and again proposed in the Low Carbon Fuel Standard, and look 
forward to CARB staff’s engagement with stakeholders and other agency staff (in particular, those at the California Energy 
Commission) to identify possible practical solutions in an expedited manner. 
 
SCPPA Supports the Current Allowance Banking Rules 
SCPPA strongly supports current rules which allow compliance entities to bank prior or current vintage allowances for use in 
future compliance periods. The ability to roll-over allowances will become increasingly more important as the overall Program 
cap of available allowances decreases and EDU allocations, in particular, are reduced. Staff’s clarification that this can 
continue will help mitigate the risk of utility rate shocks and smooth the transition to a lower-emitting mix of generation 
resources. SCPPA very much appreciates this important clarification and welcomed confirmation for our Members and their 
ratepayers.  Drastically changing important market-based components runs the risk of penalizing electric utilities that have 
made significant investments in “early action” projects that reduce emissions – and continue to do so today, such that the 
overall utility sector emissions are already significantly below 1990 emissions levels. 
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Western Energy Imbalance Market 
SCPPA appreciates the California Independent System Operator’s efforts in developing a GHG tracking methodology through 
their stakeholder initiative process and would like to see it work through to its conclusion prior to CARB’s engagement.  
 
Proposed Strategy for Determining the Price Ceiling and Containment Points 
CARB Staff’s proposal on its strategy for determining the price ceiling and containment points seems reasonable. We believe 
the two containment points, or “speed bumps,” will provide helpful cost containment relief to protect against rapid escalations 
in customer rates. SCPPA supports placing these cost containment points located at 1/3 and 2/3rds between the determined 
floor and ceiling. 
 
In determining the price ceiling, CARB must consider the direct impacts of potential market shifts on utility customers directly. 
If the price ceiling is not properly set, there could be large impacts to utility customer rates – which have more pronounced 
effects on low-income customers than on other customers. SCPPA looks forward to working with CARB in the months ahead 
as the details associated with these key policy points will be important.  
 
“Direct Environmental Benefits” of Offsets Should be Interpreted Broadly to Promote Environmental Outcomes  
We believe Staff’s view of the offset limit methodology is consistent with statute. Likewise, we agree that “direct environmental 
benefits” could be broader than a reduction of in-state air pollutants, and therefore support staff’s proposal to allow a path for  
additional offset project be able to demonstrate that they produce a California DEB. In addition, CARB should act deliberately 
in the way it interprets this provision so as to ensure that it does not fall astray of interstate commerce laws. To cite a specific 
example, SCPPA has a refrigerator recycling program in which our Members participate. SCPPA Members can recycle their 
customers’ old refrigerators and properly dispose of toxics and air pollutants in doing so. There is a definitive direct 
environmental benefit to the State, even though the end of life destruction of the gases takes place outside of the State’s 
borders. 
 
CONCLUSION            
       
SCPPA and our Members remain ready to constructively meet with CARB staff and other agencies to work towards mutually 
agreeable solutions that best advance the State’s climate change goals in an affordable manner for California POU 
ratepayers. 
 
Respectfully submitted,  
 

      
Tanya DeRivi       
Director of Government Affairs     
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March 16, 2018 
 
Greg Mayeur  
Manager, Offsets Program Implementation 
California Air Resources Board 
1001 I St 
PO Box 2815 
Sacramento, California 95812 
Via online submission  
 
RE:  Comments by Honeywell International Inc. on Workshop to Discuss Possible Revisions to the Cap-

and-Trade Regulation  
 
Dear Mr. Mayeur, 
 

We appreciate the opportunity to submit these comments in response to the California Air Resources 
Board (CARB) Staff’s March 2, 2018 workshop to Discuss Possible Revisions to Cap-and-Trade Regulation. We 
would like to express our strong support for (1) the recognition of the Direct Environmental Benefits of in- or 
out-of-state activity that reduces greenhouse gas emissions in California; and (2) the development of a new 
compliance offset protocol that would incentivize a near-term transition away from hydrofluorocarbons (HFCs) 
in foam blowing applications and thereby significantly reduce greenhouse gas emissions.  

 
Honeywell International Inc. (“Honeywell”) produces a low-GWP foam blowing agent, Solstice® Liquid 

Blowing Agent (HFO-1233zd(E)) (LBA), now available for use in applications that are eligible to generate offset 
credits under the American Carbon Registry (ACR) methodology titled, “Emission Reduction Measurement and 
Monitoring Methodology for the Transition to Advanced Formulation Blowing Agents in Foam Manufacturing 
and Use.”1  

 
We would strongly support CARB’s consideration of a new offset protocol based on ACR’s methodology. 

If CARB were to adopt a new protocol to credit the substitution of HFCs with low-GWP blowing agents, foam 
manufacturers would have a significant additional incentive to invest in low-GWP blowing agents. We believe 
that CARB should develop a new offset protocol for immediate use, as Honeywell and others will have offset 
credits to deliver to market immediately and well before 2021. 
 

(1) Defining “Direct Environmental Benefits.” In the post-2020 cap-and-trade program, Assembly Bill 
(AB) 398 limits the use of offset credits to 4% of an entity’s compliance obligation, no more than half of which 
can be sourced from projects that do not “provide direct environmental benefits in state.” AB 398 defines direct 
environmental benefits as, “…the reduction or avoidance of emissions of any air pollutant in the state or the 
reduction or avoidance of any pollutant that could have an adverse impact on waters of the state.” 

                                                        
1 The ACR methodology provides four foam applications that are eligible to receive offset credits: (1) XPS boardstock, (2) two-
component rigid polyurethane spray foam, (3) rigid polyurethane injected foam (in certain limited end-uses), and (4) rigid 
polyurethane foam in residential refrigerators and freezers. 
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During the workshop, CARB staff asked for comment on a proposal to use the statutory definition of 

Direct Environmental Benefits in the regulation. We support CARB’s proposed approach, which is to adopt the 
precise language of the statute into regulation. In our view, “direct environmental benefits” should include 
recognition of greenhouse gas emissions reductions resulting from project activity inside or outside the state. 
There is a prevailing scientifically sound view that GHG reductions (or avoided emissions) anywhere result in 
avoidance of adverse impacts on water everywhere, including “waters of the state.”2  

 
Transitions to low-GWP foam in California that meet the requirements of the ACR methodology would 

provide direct environmental benefits in California in several ways:  
 

First, projects entirely located within California will yield direct greenhouse gas reductions in California, 
during the foam manufacturing process, use of the foam, and disposal, providing “direct environmental benefits” 
in California. Eligible foam products that are not manufactured in California but are subsequently sold and used 
in-state will also reduce greenhouse gas (HFC) emissions in-state from the gradual degradation of the foam during 
use in California and upon disposal in California.  

 
Second, only a minority of the greenhouse gas emissions reductions described above would be recognized 

as offset credits. The ACR methodology authorizes credits for reductions resulting from the replacement of HFC 
blowing agents with low-GWP blowing agents during the foam manufacturing process and during the first ten 
years of the life of the foam. For conservatism, it entirely excludes emissions from degradation after the first ten 
years of use and from disposal of the foam at the end of its life.  

 
The avoided emissions during use/degradation of the foam during its useful life after year ten and all of 

the emissions upon disposal would provide a net benefit to California’s environment because these reductions are 
not credited by the ACR methodology. In other words, these emission reductions could not be monetized in the 
cap-and-trade system as offset credits. Instead, project activity would permanently lower greenhouse gas 
emissions in California. 

 
Third, foam made with low-GWP blowing agents such as Solstice LBA produces foam with higher 

thermal performance in polyurethane foams, including spray and appliance foam, thereby reducing energy 
consumption, and any emissions associated with such energy consumption, where those products are used in 
California.  
 

(2) Adoption of a New Offset Protocol. California is uniquely positioned to significantly accelerate the 
transition of high-GWP HFC foam blowing agents to low-GWP ones, such as Solstice LBA. Adopting a new 
compliance offset protocol like the ACR low-GWP foam methodology could yield around 8 million offset credits 
and avoid nearly 24 million tonnes CO2e emissions (reductions that would not generate credits) annually from 
projects in North America. 

 
By our estimate, there are at least six facilities in California that manufacture HFC-containing 

polyurethane foams for spray and panel applications. With an incentive to convert to a low-GWP blowing agent, 
these facilities could generate up to 416,000 credits and avoid nearly 1.1 million tonnes of CO2e emissions 
annually in California alone.   

                                                        
2 See, e.g., Hayhoe et al. “Emissions pathways, climate change, and impacts on California.” Proceedings of the 
National Academy of Sciences. August 2004.  Available on-line 
at http://www.pnas.org/content/pnas/101/34/12422.full.pdf; and, more recently, “How climate change could 
threaten the water supply for millions of Californians,” Sacramento Bee, June 30, 2017. 
www.sacbee.com/news/local/article158679214.html  
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The opportunity to generate compliance offset credits for the substitution of HFCs with low-GWP blowing 

agents under a new offset protocol is particularly important given the uncertain future of the HFC phase out 
requirements imposed by the EPA rules under its Significant New Alternatives Policy (SNAP) program, which 
remain under challenge in federal court.3 With the fate of the federal mandates uncertain, an additional incentive 
is needed to maintain the transition away from HFC-based blowing agents. 

 
In the midst of this uncertainty, the potential to generate compliance offset credits for use in California’s 

Cap-and-Trade Program would provide a substantial incentive for many foam manufacturers and users to invest 
in a near-term transition out of HFCs to low-GWP alternatives and would go a long way in making up for the 
momentum that EPA’s SNAP rules would have sustained.  

 
Additionality. ACR’s methodology offers credit for greenhouse gas emissions reductions that go beyond 

business as usual. Low-GWP blowing agents continue to be the exception, not the norm, in the foam applications 
eligible to generate credits. For example, low-GWP blowing agents are used in fewer than 10-20% of 
polyurethane and XPS applications.  

 
Viability of Projects. Honeywell expects to receive about 40,000 credits from ACR for pilot projects 

undertaken this year for activity during 2014-2015 period. Based on current plans, we expect the development of 
additional projects under the methodology, by Honeywell and others, to yield more than a million credits for 
eligible low-GWP replacements during the 2015-2019 period.   

 
Early Action Credit. A new CARB offset protocol should recognize the investments made by early 

adopters, back to 2013, by allowing ACR credits generated under the existing methodology to be eligible for 
conversion into CARB compliance offset credits. As with other new offset protocols that have recognized early 
actors, doing so in this instance will reward companies that make investments in environmentally responsible 
actions and encourage others to do the same.  

 
Conclusion. We urge California to consider adopting a new compliance offset protocol like the ACR low-

GWP foam methodology that recognizes ACR credits under the methodology issued prior to CARB’s new 
protocol, starting in 2013. Such a protocol would accelerate the transition to low-GWP foam blowing agents now 
slowed by the uncertain future of the requirements under EPA’s SNAP program. A CARB low-GWP foam offset 
protocol would offer a significant incentive for foam manufacturers and users to invest in a near-term transition 
out of HFCs to low-GWP alternatives and could yield approximately 24 million tonnes of CO2e emissions 
reductions in North America, including 1.1 million tonnes of CO2e reductions in California.  

 
 

Sincerely,  

Laura Reinhard 
Vice President, General Manager 
Honeywell Fluorine Products 

 

                                                        
3 Mexichem Fluor, Inc. v. EPA, 866 F.3d 451 (D.C. Cir. 2017). Parties to the litigation, including Honeywell, have announced their 
intentions to appeal the decision to the Supreme Court. 
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March 16, 2018 
 
Chair Mary Nichols and ARB Staff 
California Air Resources Board 
1001 I Street 
Sacramento, CA 95812 
 
 
RE: Comment Period, Preliminary Discussion Draft of Potential Changes to the Regulation for the 
California Cap on Greenhouse Gas Emissions and Market-Based Compliance Mechanisms 
 
 
Dear Chair Nichols and Members of the Board:  
 
Thank you for providing the opportunity to comment on the initial documents related to implementation 
of Assembly Bill 398 and Board Resolution 17-21.  This rulemaking is critically important to the success 
of the Cap and Trade program.  Finite Carbon is an active participant in the California compliance offset 
market and is currently developing 38 improved forest management projects for the program. We strongly 
support California’s efforts to reduce GHG emissions through a market-based program, including the use 
of high quality carbon offsets.  In its Preliminary Discussion Draft (PDD), the California Air Resources 
Board (CARB) highlighted a few policy and implementation issues for stakeholder input.  Finite Carbon’s 
recommendations are below. 
 
Science Supports a Borderless Interpretation of Direct Environmental Benefit  
 
We applaud CARB’s statement in the PDD that science supports the idea that “a GHG reduction anywhere 
is a benefit everywhere.”  All projects developed according to CARB’s rigorous carbon offset protocols – 
anywhere in the United States – reduce greenhouse gas emissions, mitigate the adverse impacts of global 
climate change, and provide a real and tangible direct environmental benefit to California.  Interpreting 
“direct environmental benefits” to give preference to only projects that physically take place in California 
is contrary to science and inconsistent with the fundamental policy of furthering greenhouse gas reduction 
efforts. 
 
CARB’s understanding that the clause “direct environmental benefits” can be broadly viewed is a positive 
for California and the ecosystems which extend beyond its political boundaries.  If CARB were to 
develop strict rules focused exclusively on political boundaries – not science – it would expose the 
program to legal challenges, potentially triggering new lawsuits against the program. This legal 
determination has, in fact, already been acknowledged by CARB in the original Cap and Trade staff 
report.1  Retaining stability and minimizing legal uncertainty will incentivize additional offset projects 
that will provide benefits to California and its residents. 

                                                             
1 https://www.arb.ca.gov/regact/2010/capandtrade10/capv2appd.pdf (Page 8, Comment D-46). 
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California Receives Direct Benefits from Projects Outside the State 
 
We support CARB’s acceptance of the legislative language that any project which can show “the 
reduction or avoidance of emissions of any air pollutant in the state or the reduction or avoidance of any 
pollutant that could have an adverse impact on waters of the state” has a direct environmental benefit 
(DEBs) on California.2  Science has shown that emissions of GHGs outside the state have an adverse 
impact on California and its waters.3  The State of California has also recognized this.  The State Water 
Board recently issued a Comprehensive Response to Climate Change that stated that “sharp rises in the 
atmospheric concentration of greenhouse gases” have caused many adverse impacts on California’s 
waters including “declining snowpack and more frequent and longer droughts, more frequent and more 
severe flooding, changes in the timing and volume of peak runoff, and consequent impacts on water 
quality and water availability. Vulnerabilities of water resources include, but are not limited to, changes to 
water supplies, subsidence, increased amounts of water pollution, erosion, flooding, and related risks to 
water and wastewater infrastructure and operations, degradation of watersheds, alteration of aquatic 
ecosystems and loss of habitat, multiple impacts in coastal areas, and ocean acidification.”4 The 
Resolution further states, “Mitigation, in the context of climate change, refers to actions taken to reduce 
the concentration of greenhouse gases in the atmosphere. The most effective way to reduce greenhouse 
gas concentrations in the atmosphere is to reduce emission sources.”  Noticeably, the Resolution does not 
say these reductions must take place in California and no distinction is made between in-state and out-of-
state GHG sources.   

California’s waters do not follow strict political boundaries but span large watersheds encompassing 
multiple states.  For example, the watersheds that supply drinking water to 80% of California’s residents 
cover almost 157 million acres and span 8 states.5  Likewise, the rivers, streams and oceans comprising 

                                                             
2 https://www.arb.ca.gov/cc/capandtrade/meetings/20180302/ct_pdd_02232018.pdf 
 
3 U.S Environmental Protection Agency, What Climate Change Means for California, August 2016, available at: 
https://www.epa.gov/sites/production/files/2016-09/documents/climate-change-ca.pdf.   The Environmental 
Protection Agency outlines the ways that increasing greenhouse gas levels have affected California’s waters, 
including decreased snowpack and declining water availability due to decreased rainfall and increased evaporation 
rates, and notes that increasing temperatures and declining rainfall in nearby states have reduced the flow of water in 
the Colorado River, a key source of irrigation water in southern California. 
 
4 State Water Resources Control Board, BOARD RESOLUTION NO. 2017-0012, Comprehensive Response to 
Climate Change, available at: 
https://www.waterboards.ca.gov/board_decisions/adopted_orders/resolutions/2017/rs2017_0012.pdf.  The State 
Water Board’s resolution also noted that impacts on water quality included, but were not limited to, “dry periods and 
drought lowering stream flow and reducing dilution of pollutant discharges, harmful algal blooms due to a 
combination of warm waters, reduced ability of warm water to hold dissolved oxygen, and nutrient pollution, more 
erosion and sedimentation caused by intense rainfall events, especially following wildfire, and increased velocity of 
stream flow, potential sewer overflows due to more intense precipitation and increased storm water runoff, rising sea 
levels inundating lowlands, displacing wetlands, and altering tidal ranges, and increasing areas subject to saltwater 
intrusion into groundwater, and water pollution and increased absorption of carbon dioxide creating coastal zone 
‘hotspots’ of acidification and hypoxia.” 
 
5 Where Does California’s Drinking Water Come From?  Land Conservation and the Watersheds that Supply 
California’s Drinking Water, The Nature Conservancy, October 2012, available at: 
https://www.nature.org/media/california/california_drinking-water-sources-2012.pdf.  A study by The Nature 
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healthy salmon habitat stretch from California through the entire Pacific Northwest, including Oregon, 
Washington, and coastal Alaska.6  And thousands of waterfowl and migratory birds are dependent upon 
water and wetlands conditions throughout the Pacific Flyway, spanning 12 states.7,8  A project located in 
any one of these geographic areas should be considered one that provides direct environmental benefits to 
California and its residents. 
 

These are just a few examples of how offset projects outside California could reduce or avoid GHGs that 
negatively impact California’s waters, and thereby provide a direct benefit to California.  A flexible and 
holistic approach to evaluating projects will make sure these projects are positively identified as 
benefiting California and its residents.  Once a project has been determined to have a direct environmental 
benefit, we urge CARB to implement a streamlined system where substantially similar projects are 
awarded DEBs determinations with minimal additional time or expense. 

 
The DEBs Analysis Should Only be Implemented for New Projects 
 
The implementation of the DEBs evaluation for offsets will necessitate significant expenditures of time, 
energy, and money from all stakeholders in the offset market including CARB.  We have serious concerns 
about CARB’s proposal to retroactively evaluate over 90 million previously issued offset credits.  
California has long adhered to the basic rule that statutes operate prospectively unless the Legislature has 
clearly indicated it intended retroactive or retrospective application.9  In AB 398, there is no such express 
statement that it applies retroactively.  Furthermore, this retroactive evaluation could cause serious market 
disruption.  These compliance instruments are already in the marketplace, have influenced market 
expectations, have value, and represent early actions and investments by both the offset developer and the 
current offset owner.  Applying AB 398 to existing projects that would not qualify as DEBs projects 
could significantly undermine the value of issued credits for such projects and subject them to a set of 
rules that did not exist when investment decisions were made.  Since existing and pending projects may 
not receive a DEBs designation until 2021 or later, this could create unwarranted market volatility, 
                                                             
Conservancy found that California’s drinking water supply system relies on approximately 157 million acres of land 
spanning 8 states - Arizona, Colorado, California, Nevada, New Mexico, Oregon, Utah, Wyoming, -  to collect, 
filter, and deliver water.  

6 http://www.nmfs.noaa.gov/pr/species/fish/chinook-salmon.html 
 
7 http://www.pacificflyway.gov. The 4,000-mile-long Pacific flyway—one of four main routes in North America for 
migrating birds— includes the states of Alaska, Arizona, California, Idaho, Nevada, Oregon, Utah, Washington, 
Colorado, Montana, New Mexico, and Wyoming. 
 
8 How Climate Change Affects Waterfowl: Flyway Impacts, Ducks Unlimited, available at: 
http://www.ducks.org/conservation/public-policy/climate-change-and-waterfowl/how-climate-change-affects-
waterfowl-flyway-impacts.   Climate change impacts include warmer temperatures in the Pacific Flyway, which 
would likely cause more precipitation to fall as rain rather than snow, leading to more extreme flood events in the 
winter, altering the timing, quantity, and quality of water in this region.  It’s observed that this may be particularly 
troublesome in California's Central Valley, a continentally important waterfowl wintering area where water 
shortages are already commonplace.  
 
9 Evangelatos v. Superior Court (1988) 44 Cal. 3d 1188, 1207 
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speculation, and manipulation which could lead to direct environmental harm by dissuading new projects 
under development from completing the offset registration process.   
 
Therefore, we recommend that the DEBs evaluation should only be applied to new projects.  All offsets 
generated from projects listed prior to the finalization of this rulemaking should not be subject to the 
DEBs analysis and instead should be categorized in such a way that does not subject them to the new 
DEBs usage limitations imposed for offsets post-2020.  This is consistent with the AB 32 principles of 
recognizing early action and the financial risks taken by early actors and will send a signal to capital 
sitting on the sidelines of emerging environmental markets that unforeseen changes will be carefully 
managed. 
 
We thank you for your consideration and would be happy to answer any questions you may have.  
 
 
Sincerely,  
 
 
 
 
 
 
Sean Carney  
President 
Finite Carbon Corporation  
484-586-3092  
scarney@finitecarbon.com 
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TO: Rajinder Sahota, Assistant Chief Industrial Strategies Division 
Jason Gray, Branch Chief – Cap-and-Trade Program 
California Air Resources Board 

FR: Climate Change Policy Coalition 

Date: March 16, 2018 

RE: Cap-and-Trade Program / Amendments to Cap-and-Trade Regulation 
Workshop – March 2, 2018 

The Climate Change Policy Coalition [CCPC] is a diverse group representing California’s 
large and small employers, cap-and-trade regulated entities, taxpayer groups, agriculture 
interests and building and planning experts.  We advocate for policies to reach AB 32 and SB 
32 greenhouse gas [GHG] emission reduction mandates and the implementation of 
California’s climate change policies in a cost-effective and technologically feasible manner to 
protect jobs and the economy. 

CCPC believes the best path to achieve the state’s long-range environmental objectives is 
through an integrated and flexible policy framework that optimizes sustainable and cost-
effective greenhouse gas (GHG) emission reductions in all programs and sectors.  We 
support a program that allows for cost-containment and market certainty opportunities that 
prevent market volatility. 

A well-designed cap-and-trade program is one of the tools California should use in reaching 
our aggressive greenhouse gas [GHG] emission reduction mandates.  These are CCPC’s 
comments in response to the ARB staff presentation and workshop ‘Amendments to Cap-
and-Trade Regulation Workshop – March 2, 2018.’  

A number of issue areas that fit into a construct of a well-designed program include 3rd CP 
Assistance Factor, Banking Rules, Unsold Allowances, Price Ceiling, and the Over-Supply 
discussion. 

-- more -- 
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INDUSTRY ASSISTANCE FACTORS 
 

AB 32 includes specific direction to CARB to minimize leakage. In order to guard 
against leakage, academics and economists have advised the state to consider, as part 
of the design of the cap-and-trade program, a system of allowance allocation that 
includes industry assistance. In recognition of this important component of the 
state’s cap-and-trade program, the CARB Board issued Board Resolution 17-21 at its 
July 2017 Board meeting in which it directs ARB staff to “propose subsequent 
regulatory amendments to provide a quantity of allocation, for the purposes of 
minimizing emissions leakage, to industrial entities for 2018 through 2020 by using 
the same assistance factors in place for 2013 through 2017.” CCPC’s members are 
threatened by competition from outside the state. Industries that operate in states 
that have no carbon policy have a competitive advantage over California industry. 
Because CCPC recognizes the importance of guarding against economic and 
environmental leakage, we have long-advocated that adequate industry assistance 
factors are a necessary component to a well-designed cap-and-trade program.  We 
support the Board recommendations of extension of 100% assistance factor for 
all leakage classifications in the 3rd compliance period of 2018-2020. 
 
As stated in the ARB presentation slide 10, “... propose subsequent regulatory 
amendments to provide a quantity of allocation, for the purposes of minimizing emissions 
leakage, to industrial entities for 2018 through 2020 by using the same assistance factors in 
place for 2013 through 2017” 

 
Further, “100% assistance factor does not mean that entities are allocated all allowances they 
need to comply with the Program” 
 
The Board direction will protect many California families, businesses, and 
communities from dramatically higher energy costs while keeping industry in 
California and on track to meet the greenhouse gas emission (GHG) reductions 
goals.   

 
BANKING RULES 
 

 The need to preserve the ability to bank allowances is one of the major factors 
contributing to the continued success of the cap-and-trade program.  The Banking 
provisions provide an opportunity to set the cap-and-trade market up for long-term 
stability and investment that drives GHG reductions. While there have been 
questions raised around banking we believe current rules in the cap-and-trade 
regulation do a good job of ensuring both transparency and market oversight. 
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UNSOLD ALLOWANCES 
 

Adequate allowance volumes represent an important piece of the carbon market that 
will serve to provide market stability in future auction years.  Therefore, ARB should 
return unsold allowances to future auctions. This will improve allowance credit 
supplies and will help reduce volatility in the cap-and-trade program in future years. 

 
PRICE CEILING 
 

The ability for obligated companies to forecast costs is important for planning and 
budgeting purposes. ARB’s recent [March 2, 2018] presentation would have 
benefitted from an analysis of pegging all dollar amounts to the same year. 
 
The ARB staff recommendation for the price ceiling for the cost of carbon resulting 
in $150.00 is of significant concern to CCPC.  ARB’s position is at odds with existing 
academic studies and ultimately could result in increasing gasoline to at least $1.50 per 
gallon.  
 
We believe the ARB’s “Standardized Regulatory Impact Assessment (SRIA) 
Proposed Amendments to the Cap-and-Trade Regulation” table clearly illustrates the 
potential impact of a high price ceiling on consumers.  
 
From the ARB SRIA ‘Direct Costs on Individuals’ 
 

“The Amended Regulation will result in a direct cost to individuals through an 
increase in the price of goods based on their carbon content. Incorporating the cost of 
Cap-and-Trade Program allowances into the price of carbon-based fuels increases the 
price of fossil fuels and the price of products based on their use of fossil fuels.”  

 
As stated above, we appreciate the cap-and-trade program because it is intended to 
provide both a balance of environmental integrity and economic vitality in this 
market-based program.  But the price ceiling numbers discussed at the March 2nd 
workshop equate to a significant increase and will impact consumers and businesses 
across the state.  What consideration is given to what they can tolerate, especially low-
income consumers and small businesses? Additionally, none of this occurs in a 
vacuum, so the impact of outside factors must also be part of the equation or they 
will be  compounded by setting an excessively high price ceiling on carbon 
allowances. 
Earlier this year ARB released a draft concept paper including the placement of speed 
bumps in the price ceiling process.  
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OVER-SUPPLY 
 

CCPC believes the so-called “over-supply” discussion is an issue looking for a 
problem and is nothing more than an indication of the success of the program in 
encouraging early compliance.  What we’re currently seeing in the cap-and-trade 
market relative to the business as usual forecast is indicative of the fact that the 
program is working.  In fact, rather than calling this an “over-supply” issue this is an 
over-compliance issue where the state has actually been even more successful 
reducing its emissions than was originally anticipated.  
 
The fact that the state has gone above and beyond what was originally expected with 
regard to GHG emission reductions should be celebrated, not considered to be a 
problem in fact, the state’s Legislative Analyst’s Office found that the supply question 
is potentially being driven by, among other things, the fact that command-and-
control programs are reducing emissions more than originally anticipated suggesting 
that the current implementation may be the most efficient achievable in both 
reducing emissions and protecting the economy. 
 
If that’s the case, then perhaps ARB should look at dialing back some of the 
stringency of the state’s command-and-control programs.  
 
More importantly, no one can forecast what turns or factors will come into play that 
will significantly alter the impact of the post-2020 program on the obligated entities 
or on the state’s economy.  The ARB would be wise to take no action on the “over-
supply” until at least 2025 giving the program time to reveal such impacts. 

 
CCPC agrees the cap-and-trade market mechanism continues to provide opportunities to 
reduce the costs of achieving GHG emission reductions under California climate change 
policies.  Providing flexible options for compliance is crucial for companies that have limited 
ability to make onsite reductions, desire to expand their operations in California, or have a 
capital investment cycle that would not necessarily be synchronized with demands of a 
command-and-control type regulation.   
 
We look forward to participating in additional cap-and-trade workshops regarding the 
continued regulatory development of the cap-and-trade regulation. Should you have any 
questions or need anything further please feel free to contact Shelly Sullivan at  
(916) 213-3700. 
 



 

March 16, 2018 
 
Via Electronic Submission 
 
Re: Comments on the Preliminary Discussion Draft of Potential Changes to the 
Regulation for the California Cap on Greenhouse Gas Emissions and Market-
Based Compliance Mechanisms 
 
 
 
Dear Chairwoman Nichols and Members of the California Air Resources Board: 
 
The Climate Action Reserve commends the California Air Resources Board and 
its staff for the achievements of the state’s pioneering cap-and-trade program 
and the work being done to expand and strengthen the program.  The Reserve 
is the largest Offset Project Registry (OPR) serving California’s Compliance 
Offset Program and has issued over 33 million registry offset credits to 148 
projects under the current Cap-and-Trade Regulation. Supporting these offset 
projects over the last five years has given us significant insight into the 
processes and requirements codified in the Cap-and-Trade Regulation. Our 
comments below are based on this experience working with ARB staff and 
offset project developers, and our desire to improve the efficient 
implementation of the Compliance Offset Program. 
 
§95802(a) – Updated definition of “Initial Crediting Period” 
We appreciate ARB’s effort to better define the initial crediting period for 
offset projects. However, we believe that this change does not adequately 
address situations in which a project’s crediting period has been initiated, but 
for which no ARBOCs will be issued in the first year. An example would be a 
reforestation project deferring its inventory. Our suggestion is to consider 
revising the definition as follows: 
 
“Initial Crediting Period” means the crediting period that begins with the date 
that the first GHG emission reductions or GHG removal enhancements took 
place according to the first Positive or Qualified Positive Offset Verification 
Statement that results in ARB offset credit issuance, or the crediting period 
that begins with the offset project commencement date for projects 
developed under the Compliance Offset Protocols listed in section 
95973(a)(2)(D)(4). 
 



  

§95854 – Additional text to define Direct Environmental Benefits in the State 
(“DEBS”) 
We encourage ARB staff to provide clear guidelines for determining the DEBS 
requirements by protocol. The proposed language relies heavily on a project’s 
physical location. While this may be the best course of action for offset project 
types with a single distinct location (such as forest projects), for other project 
types, the scope of a project’s location should be clarified to consider other 
factors. We suggest that ARB consider the locations of the affected GHG 
sources, sinks, and reservoirs (SSRs) identified in each protocol when 
determining potential environmental impacts to the State of California. For 
example, any destruction of ODS material collected from sources within the 
State directly avoids emissions of those gases within the State. Similarly, 
renewable electricity generated by out-of-state projects that is delivered to 
users within California could displace fossil generation sources within the 
State. We have attached a matrix of similar considerations for each project 
type (Attachment A). 
 
We suggest that any terminology to be introduced in this section be clearly 
defined. In particular, it is stated that no further information would be needed 
for a project “located adjacent to a water body that flows within or into 
California.” Based on our experience working within this program, we 
recommend clearly defining terms like “adjacent” and “water body.” 
 
§95973(a)(2)(D) – Transitioning a project to a new version of a Compliance 
Offset Protocol  
We are supportive of this proposed change, as we believe it will provide a 
reasonable level of flexibility to the annual reporting process. 
 
§95977.1 (b)(1) – Timing of verification services for audited verifications 
We are supportive of this proposed change introducing new site visit timing 
and verification body notification requirements for audited projects, as we 
believe it will aid in OPR audit logistics planning and administration. 
 
§95981.1(e) – ARBOC issuance and ROC cancellation process 
We appreciate ARB’s effort to facilitate the Registries’ administrative 
processes, but believe that 90 calendar days is excessive. Based on the current 
timing for ARBOC issuances, the 10 calendar day timeframe expires on a 
Saturday, which presents administrative difficulties. Changing the timeframe 
to 10 or 15 working days may help address the timing issue, while allowing 
sufficient time to process any pending ROC cancellations. We encourage ARB 



  

to reduce potential delays between ROC issuance and ARBOC issuance as 
much as possible.  
 
We are also concerned that ARB has proposed to cancel ARBOCs if ROCs are 
not cancelled in the defined time period. As an OPR, we do everything in our 
power to process ROCs efficiently. However, there may be unforeseen 
circumstances that lead to delays beyond our control. We request that ARB 
provide opportunity for projects to have their ARBOCs re-issued during a 
future issuance if ROC cancellation is temporarily delayed. 
 
§95987(b)(3) – New ARB offset project statuses of “Inactive,” “Terminated,” 
and “Completed” 
We are supportive of this proposed change, as we believe it will improve the 
transparency of the Compliance Offset Program. 
 
§95987(f)(1)-(4) and §95987(l) – New process for Registries to provide 
project documentation to ARB staff 
We are supportive of this effort to take advantage of Offset Project Registry 
services. We encourage ARB staff to work with the Registries to ensure this 
proposed process is implemented as efficiently as possible. 
 
Appendix E – “Offset Project Activities Within the Scope of Regulatory 
Compliance Evaluation” 
We recommend that ARB staff provide additional guidance on the types of 
violations that will be considered relevant to a forest offset project. Forest 
offset projects have not been afforded the option of isolating the time period 
that the offset project is out of regulatory compliance, as allowed for certain 
protocols under §95973(b)(1)(A). Additionally, there have been fewer real 
world examples under the forest offset protocol to provide insight as to which 
violations will impact project eligibility. As a result, there is currently a large 
amount of uncertainty in the Compliance Offset Program related to this topic.  
 
While Appendix E (d) in the Regulation provides some clarity as to the location 
scope of relevant violations, further clarification is needed. This section states 
“[all project activities] must be in compliance with all requirements that have a 
bearing on the integrity of the generated offsets,” but this phrase is not clearly 
defined. We suggest that ARB staff consider only violations of laws that 
directly protect forests (trees), wildlife, water quality, or other environmental 
benefits, and which result in criminal or civil penalties, as having “a bearing on 
the integrity of the generated offsets.” Violations that are procedural in nature 



  

are not considered to have a bearing on the integrity of the generated offsets, 
regardless of whether such violations have resulted in a criminal or civil 
penalty or not.   
 
Compliance Offset Protocols – New project types for consideration and 
revisions to existing protocols 
The Reserve recommends the following new offset protocols, as well as 
suggested updates to existing Compliance Offset Protocols. We believe that 
these changes and adoptions will increase the volume of offsets available for 
compliance use, and will increase the supply of projects that meet DEBS 
requirements: 
 

1. Avoided Grassland Conversion 

• The Reserve’s Grassland Project Protocol v2.0 has strong 
project potential within the State of California, as well as 
several other Western and Midwestern states. We 
recommend this voluntary protocol for consideration as a new 
Compliance Offset Protocol. 

• Grassland projects can help conserve important habitat, 
protect soil health, and avoid air and water pollutants 
resultant from crop cultivation. 

• Ontario and Quebec are currently working to adapt their own 
protocol for avoided grassland conversion. 

2. Nitrogen Management 

• The Reserve’s Nitrogen Management Project Protocol is 
currently being updated to v2.0 (expected completion in June 
2018). This major revision involves expanded applicability, 
including into certain crops and regions of California, as well as 
streamlined approaches to quantification and eligibility. 

• While certain crops have made headway with fertilizer 
reductions in California, there are still major opportunities to 
reduce N2O emissions from cropland within the State. 

• Ontario and Quebec are currently working to adapt their own 
protocol for fertilizer management. 

3. Forest 

• Forest projects have comprised the majority of ARB Offset 
Credits issued in the program to date. Over half of the 
compliance offset projects listed and registered with the 
Reserve under the forest protocol are located within the State 



  

of California. Increasing efficiencies in the existing forest 
protocol may help improve uptake among smaller landowners 
and provide additional opportunities for California forest 
owners to participate in the program. The Reserve adopted its 
Forest Project Protocol version 4.0 (FPP v4.0) on June 28, 
2017. We recommend ARB staff consider the following 
changes made under FPP v4.0 for application to the 
compliance offset protocol: 

o Including the State of Hawaii as an eligible project 
location for the Forest COP. FIA data are available, and 
projects that do not rely on modeling for inventory 
updates can take place immediately. The Reserve is 
working on developing a basic growth model for 
Hawaii to expand the applicability of the protocol to 
Improved Forest Management (so that baselines may 
be estimated). 

o Updating sequential sampling stopping rules 
(pertaining to plot carbon values, DBH, and height). 
We believe this will have the potential to reduce field 
time for verifiers and may help reduce the overall cost 
of full verifications. 

o Updating the IFM baseline methodology for public 
lands projects. We believe the new methodology is 
more straightforward and will improve uptake of 
offset projects for publicly owned lands. 

o Updating the even aged management rules to include 
a variable retention approach, which allows for 
increased harvest area commensurate with the level 
of post-harvest retention. 

o Providing additional clarity around defining and 
verifying a project’s geographic boundary, as well as a 
conservative method for terminating project activities 
on a portion of an existing project area. 

o Removing the terminology of a “logical management 
unit,” as this concept has been difficult to implement 
and verify. Instead, it should be replaced with project 
configuration criteria that will help address the 
concern of “cherrypicking.” 

 
 



  

4. Urban Forest 

• We recommend that ARB staff consider expanding the 
Compliance Offset Protocol for urban forest projects to 
include urban forest management projects. We believe this 
will allow for urban forest projects to move forward at the 
scale required for financial feasibility under the Compliance 
Offset Program. We recommend consideration of the latest 
version of the Reserve’s Urban Forest Management Project 
Protocol. An updated version of this protocol is forthcoming. 

 
The Reserve thanks the Members of the Board as well as the ARB staff for 
their consideration of these comments and for their continued efforts to 
improve the Compliance Offset Program. 
 
Sincerely, 
 

 
 
Craig Ebert 
President 
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Protocol Benefits to Air Benefits to Water 

Forest • Projects will primarily sequester CO2 emissions. Trees 
can also reduce the presence of other air pollutants, 
including particulate matter. The largest impacts to air 
pollution are likely to be localized, but should be 
considered relevant when the project area is within an 
airshed which includes portions of the State of 
California. 

• Forests can benefit water quality by intercepting 
rainfall, increasing soil water infiltration, and 
reducing runoff and related erosion.  

• Forest projects protect these benefits by promoting 
ongoing forest cover. Improved forest management 
projects can improve forest resilience and reduce 
potential catastrophic loss to wildfire or pests.  
Reforestation projects promote a more rapid 
recovery of disturbed areas to forest cover. Avoided 
conversion projects protect existing forest cover 
from conversion to other land use types that may 
not have these same water quality benefits. 

• The largest benefits to water quality are likely to be 
localized. However, benefits to stream flow and 
sedimentation may also have downstream benefits. 

• Out-of-state forest projects should be considered 
beneficial when they are situated upstream in a 
watershed which crosses into the State of California. 
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Protocol Benefits to Air Benefits to Water 

Urban Forest • Projects will primarily sequester CO2 emissions. Trees 
can also reduce the presence of other air pollutants, 
including particulate matter. The largest impacts to air 
pollution are likely to be localized. 

• Urban forest projects also result in numerous co-
benefits, such as the potential to reduce the heating 
and cooling load on nearby buildings. This, in turn, can 
reduce the energy consumption of nearby buildings, 
which may reduce air emissions in other locations (e.g. 
at the energy source).1 Thus, urban forest projects 
may benefit the State of California when they occur in 
a city which procures electricity from generators 
within the State. 

• Urban forest projects can benefit water quality by 
intercepting rainfall, increasing soil water 
infiltration, reducing runoff, and reducing 
evapotranspiration. The largest benefits to water 
quality are likely to be localized. However, benefits 
to stream flow and reducing urban runoff may also 
have downstream benefits. 

• Out-of-state urban forest projects should be 
considered beneficial when they are situated 
upstream in a watershed which crosses into the 
State of California, or when it can be shown that any 
coastal pollution from that city is carried to the 
coastal environment of California via ocean 
currents. 
 

                                                           
1 Nowak, David J.; Wang, Jun; Endreny, Ted 2007. Environmental and economic benefits of preserving forests within urban areas: air and water quality. Chapter 
4. In: de Brun, Constance T.F., ed. The economic benefits of land conservation. The Trust for Public Land: 28-47. 
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Protocol Benefits to Air Benefits to Water 

Livestock • Projects will primarily reduce CH4 and some CO2 
emissions. There may also be some indirect benefits 
with respect to reduction in volatile organic 
compounds (VOCs) and odors, when manure is 
treated in a BCS. The GHG impacts of livestock 
projects will be global, however any other air emission 
impacts are likely to be more localized. Livestock 
facilities located within 5 miles of the California border 
may be able to demonstrate positive impacts with 
respect to odors and VOC impacts on California 
residents.2 

• Where livestock projects generate electricity which is 
then delivered into the State, it may be considered 
beneficial due to the avoidance of fossil-derived 
generation sources within the State. 
 

• By containing the liquid manure in a covered lagoon 
or enclosed vessel digester, the project will remove 
the threat of raw manure spills from significant 
storm events. While the material in the effluent 
pond still contains the initial nutrient load, there are 
significantly lower levels of volatile solids and 
pathogens. 

• Livestock projects should be considered relevant to 
waters of the State of California when they: 

o Are located next to surface waters that run 
into California; 

o Are located next to surface waters that are 
consumed in California; 

o Are located in a watershed that contributes 
groundwater to the State of California; 

o Are located in a watershed that feeds into a 
waterbody that either enters California or 
is consumed in California; or 

o Supply manure (or digestate) that is land 
applied to any land which falls into the 
above categories. 
 

                                                           
2 See work undertaken by University of Minnesota on calculating odor impacts from feedlots: https://www.extension.umn.edu/agriculture/manure-
management-and-air-quality/feedlots-and-manure-storage/offset-odor-from-feedlots/. 

https://www.extension.umn.edu/agriculture/manure-management-and-air-quality/feedlots-and-manure-storage/offset-odor-from-feedlots/
https://www.extension.umn.edu/agriculture/manure-management-and-air-quality/feedlots-and-manure-storage/offset-odor-from-feedlots/
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Protocol Benefits to Air Benefits to Water 

ODS Destruction • ODS refrigerants and foam blowing agents (CFCs and 
HCFCs) reclaimed from facilities or appliances within 
California would have been likely to be emitted within 
California, regardless of where they are ultimately 
destroyed. 

• While the effects of CFCs and HCFCs are primarily 
global (via the destruction of stratospheric ozone and 
contribution to the greenhouse gas effect), these 
gases are VOCs that can have localized impacts on air 
quality3. 

• Points of Origin within the State can be easily 
identified via the OPDR for existing projects. 
 

• It is not anticipated that there will be any benefits to 
water in California. 

Rice Cultivation • Projects will primarily reduce CH4 and some CO2 
emissions. It’s not evident that there will be any non-
GHG benefits to air in California, for projects located 
outside of California.  

• It is not anticipated that there will be any benefits to 
water in California, from projects located outside of 
California, given that rice cultivation outside of the 
State is generally well beyond watershed 
boundaries. 
 

Mine Methane 
Capture (MMC) 

• Projects will primarily reduce CH4 emissions, with 
global impact. It’s not evident that there are any MMC 
projects with sufficient geographical proximity to 
California to have a direct impact on air quality in 
California, other than the GHG impacts of projects.  

• Where MMC projects generate electricity which is 
then delivered into the State, it may be considered 
beneficial due to the avoidance of fossil-derived 
generation sources within the State. 
 

• It is not anticipated that there will be any benefits to 
water in California, from projects located outside of 
California. 

                                                           
3 https://www.epa.gov/indoor-air-quality-iaq/volatile-organic-compounds-impact-indoor-air-quality 
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Protocol Benefits to Air Benefits to Water 

Avoided Grassland 
Conversion 
(proposed for 
inclusion as a 
compliance offset 
protocol) 

• Projects utilizing the Reserve’s Grassland Project 
Protocol (GPP) conserve the belowground carbon in 
grasslands by avoiding crop cultivation, while also 
avoiding the direct N2O and CO2 emissions from that 
cultivation. It’s not evident that there will be any non-
GHG benefits to air in California, for projects located 
outside of California. 

• Crop cultivation (the activity avoided under the GPP) 
can have impacts on water quality via runoff from 
tillage and other agricultural activities. Such runoff 
generally contributes excess sediment and 
nutrients, while also contributing to flood events. 

• Those projects located in cross-boundary 
watersheds provide benefits to the State by 
controlling surface runoff and filtering groundwater.  

• It is not anticipated that there will be any benefits to 
water in California, from projects located outside 
watersheds that flow into the State.  
 

Nitrogen 
Management 
(proposed for 
inclusion as a 
compliance offset 
protocol) 

• Projects utilizing the Reserve’s Nitrogen Management 
Project Protocol (NMPP) will primarily reduce N2O 
emissions, and may also result in reductions in CO2 
and CH4 emissions. These impacts are global in nature. 
NMPP projects may also result in reduced NOx 
emissions, the impacts of which are not only global in 
nature4, but can also contribute to ground-level smog 
formation. 

• There may be some incidental reductions in odor 
associated with a decrease in the use of synthetic 
fertilizers, as a result of implementing NMPP projects. 
However, such reductions may be difficult to confirm, 
and thus may not be suitable to form the basis of a 
DEBS claim for NMPP projects located immediately 
adjacent to the California border.   
 

• NMPP projects will result in direct water impacts 
including improved surface water and groundwater 
quality and reduced eutrophication/hypoxia. These 
impacts are likely to be felt in California if NMPP 
projects: 

o Are located next to surface waters that run 
into California; 

o Are located next to surface waters that are 
consumed in California; 

o Are located in a watershed that contributes 
groundwater to the State of California; or 

o Are located in a watershed that feeds into a 
waterbody that either enters California or 
is consumed in California. 

 

 
 

                                                           
4 Almaraz et. al., 2018. Agriculture is a major source of NOx pollution in California. Science Advances. 31 Jan 2018: Vol 4, no 1 
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Abstract 

 

 
In April 2012, a select group of environmental regulators and economic researchers convened in 

Santa Barbara to discuss the ex post  economic analysis of California’s Cap-and-Trade regulation.  

The symposium entitled  “Information Needs for Analysis of the Effectiveness of the Cap-and-

Trade Regulation” focused on the data, information, and types of analyses needed to monitor 

economic impacts throughout the implementation of the Cap-and-Trade regulation that went into 

effect January 1, 2013.  

 

Discussions within the two-day event  focused on the standard dimensions of the economic 

performance of a regulation. Researchers and regulators defined performance measures necessary 

to evaluate a regulation   as well as the analytical methods, models, and data required to support 

program evaluation. Additional discussion focused on employment, health impacts, and the health 

of California’s economy as implementation of the regulation unfolds.  

 

 

 

  

                                                 
1 At the time this paper was prepared, authors were Professor of Economics and Professional 

Researcher, respectively, University of California Center for Energy and Environmental Economics 

(UCE3), University of California, Santa Barbara (www.uce3.org).  Current affiliations (2018) are different: 

Kolstad is Professor of Economics and Senior Fellow at Stanford University (ckolstad@stanford.edu); 

Wimberger is Chief Economist at the California Air Resources Board (ewimberg@arb.ca.gov).  Financial 

support from the California Air Resources Board and the UC Office of the President is gratefully 

acknowledged. 
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In April 2012 the University of California Center for Energy and Environmental 

Economics (UCE3) at UC Santa Barbara convened a symposium of leading economic 

experts and environmental regulators to discuss the analytic and data needs to support ex 

post analysis of the effectiveness of AB 32, California’s Global Warming Solutions Act. 

Thus the purpose of the event was twofold: to define the performance metrics necessary 

to assess the potential economic impact of California’s Cap-and-Trade program, and 

discuss the analytical methods, models, and data required to support a comprehensive 

evaluation of AB 32 as its portfolio of programs (including Cap-and-Trade) are 

implemented. 

 

The symposium, titled Information Needs for Analysis of Effectiveness of the Cap-and-

Trade Regulation, was held April 2-3, 2012, at the Bren School at the University of 

California at Santa Barbara. The event was sponsored by UCE3 in conjunction with the 

California Air Resources Board (ARB) and the Bren School and was organized by 

Charles Kolstad and Emily Wimberger of UCSB.  The 34 invited attendees included 

academic and research economists as well as federal and state environmental regulators.2 

The first day of the symposium focused on the metrics necessary to assess the economic 

impacts of the Cap-and-Trade program while the second day of the event focused on 

specific topics thought to be of critical importance in the ex post analysis of the 

regulation. Each day consisted of panels that included topic introductions by a moderator, 

three presentations on the panel’s topic, and substantive discussion between all 

symposium participants.  

 

This report provides a summary of the symposium, focusing on the presentations and 

discussions contained within the five panels, as well and the research recommendations 

proposed by participants. This report will be followed by a call for research proposals as 

well as a work plan for the California Air Resources Board to use as a guide as the ex 

post analysis of AB 32 and the Cap-and-Trade program begins.  

 

Introductory Remarks: Framing the Symposium 

 

Chairman Mary D. Nichols of the California Air Resources Board opened the symposium 

with a brief overview of AB 32 and the current status of the Cap-and-Trade program.  

 

Chairman Nichols began by tracing the origins of the symposium back to 2006 and the 

signing of AB 32 which set a mandate for California to reduce Greenhouse Gas (GHG) 

emissions to 1990 levels by 2020 and gave ARB the task of implementing the statute by 

designing a portfolio of complimentary programs which could include a market 

mechanism such as Cap-and-Trade. The Air Resources Board has thrice approved the use 

of a Cap-and-Trade program as part of AB 32’s portfolio though the scope and mechanics 

of the program have received much scrutiny.3  

                                                 
2 Appendix A includes a complete list of participants and their affiliations.  Appendix B contains a 

schedule for the symposium. 
3 The Board first adopted a preliminary Cap-and-Trade regulation in 2008, reaffirmed their support in 

2010, and again in 2011.  
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In developing the Cap-and-Trade program and assessing its potential economic impacts, 

ARB has been advised by an Economic Advisory Committee, primarily composed of 

outside experts. There have also been six full-scale analyses detailing the impacts of the 

Cap-and-Trade program on the California economy. Estimated changes in gross state 

product range from an increase of 1.0% to a decline of 2.2% depending on the study.4 

And while these macroeconomic studies have found the overall impact of the Cap-and-

Trade program to be relatively small compared to California’s overall economy, much 

uncertainty remains as to the impacts of the program on California’s industries and 

consumers.  In an effort to reduce the economic uncertainty surrounding the program, 

identify the economic impacts of the regulation of Californians, and help provide mid-

course corrections as needed,  leading economists with experience in environmental 

regulation were convened to identify the methodologies that are required for ARB to 

conduct rigorous ex post analyses of the Cap-and-Trade program as well as the data that 

must collected to support these analyses. 

 

Implementation of AB 32 and the Cap-and-Trade program has begun. The first allocation 

auction occurred in November 2012 and the first compliance period, covering the largest 

industrial sectors, will run through 2014. Natural gas and other fuels will then move into 

the program in 2015, along with an influx of auction revenue. Now is the time to identify 

the metrics and methodologies that will lead to substantive ex post analysis of the Cap-

and-Trade program. The analyses have implications not only for the state of California 

but the nation and world as all eyes are on California to determine the feasibility of 

similar climate change regulations on an even larger scale. 

 

Organization 

 

The symposium was comprised of six panels: five were each oriented around a specific 

topic while the final panel presented a brief summary of the preceding panels.  The first 

day of the symposium was comprised of three panels focused on defining the standard 

metrics of an economic analysis: costs, incidence, and leakage. The two topic panels on 

the second day of the symposium centered around the type of data and analyses relevant 

to estimating the impact of Cap-and-Trade on employment as well public health. Each 

panel included an introduction by a moderator as well as three presentations within the 

panel topic. The remainder of the panel was devoted to discussion among all symposium 

attendees.  The following provides a summary of the individual panels.   

 

 

 

 

 

 

 

                                                 
4 The six analyses include two conducted by the California Air Resources Board, two analyses by David 

Roland-Holst of UC Berkeley, and two analyses conducted by Electric Power Research Institute and 

Charles River Associates. All analyses were conducted between 2008 and 2010. 



AB 32 Workshop 4 UCE3 @ UCSB 

Defining and measuring the cost of the regulation  

 

The first panel5 of the day addressed the question of how to quantify the costs of 

regulation. The discussion began with the presentation of a taxonomy of potentially 

affected parties, describing the channels through which regulatory costs could be 

transmitted. The panel emphasized the challenges inherent in quantifying costs, noting 

that determining the costs to entities directly regulated under similar programs has been 

elusive. Panelists noted that identifying the benefits and costs of implementing the Cap-

and-Trade program in California could require researchers and policymakers to redefine 

the scope of analysis. One panelist reflected that previous estimates of the cumulative 

effects of the AB 32 programs have fixed many parameters, which are in fact likely to 

vary in the longer run. A panelist also noted that simulation models do not fully capture 

the coordinating role of policymakers in promoting innovation. Another panelist 

addressed the question of scope, emphasizing that a full analysis must set costs against 

policy outcomes. The panelist also stated that the impacts of specific design elements of 

the program should be evaluated in order to demonstrate that implementation can 

effectively be achieved elsewhere. Another panelist presented a discussion of the 

potential gains that could come from efficiently utilizing permit value and addressing 

preexisting tax distortions. The panelist cautioned ARB against the instinct to use permit 

revenue to over fund programs, which might seem in-line with the goals of AB 32, but 

may not otherwise be cost effective. 

  

Key points 

 The costs of the Cap-and-Trade regulation cannot be separated from those of 

AB 32 as a whole 

 There is value in demonstrating that agents respond to carbon pricing and that 

allowance markets are functional and effective at achieving low-cost emissions 

reductions 

 Before-the-fact estimates often overstate the costs of regulations 

o Existing distortions influence firms’ responses to markets 

o General equilibrium models are limited in their ability to predict long-

run economy-wide effects as well as sectoral and policy interactions, and 

the role of policymakers in promoting coordination 

 Econometric models are required for ex post program evaluation 

o Establishment-level analyses based on revealed data are most useful for 

quantifying both short- and medium-run regulatory effects 

 

Defining and measuring incidence and burden of costs 

 

The measurement of incidence (i.e., who bears costs and benefits), the topic of the 

symposium’s second panel, is closely related to the measurement of the costs of 

regulation. Incidence was framed as encompassing direct costs and also the distribution 

of allowance value and costs. This is inherently tied to the concept of baseline setting, in 

                                                 
5 This report, for the most part, refrains from identifying statements as coming from specific individuals.  

Rather, attribution is made to the group of presenters.  Obviously, opinions attributed to a group are not 

necessarily shared by all members of the group.  The identities of the panelists are found in Appendix B. 



AB 32 Workshop 5 UCE3 @ UCSB 

the sense that one’s philosophical view of property rights determines how the incidence 

of the program is measured. The panel also echoed the sentiment of the previous panel, 

that it could be quite difficult to isolate the effects of the Cap-and-Trade program from 

the suite of complimentary programs nested within AB 32. One of the panelists discussed 

several national analyses that estimated the industrial regulatory impact over varying 

timeframes and identified sectors likely to be at risk of emissions leakage. One panelist 

noted that data from the Annual Census of Manufacturers could provide key inputs to a 

similar California-specific analysis. Another panelist then described several methods of 

performing after-the-fact program evaluations that can be used to isolate specific program 

effects, noting that these techniques would be useful for evaluating the cost-effectiveness 

of programs funded with allowance value. A third presenter concluded the panel with a 

discussion on the relative merits of general-equilibrium and econometric models for 

identifying indirect program effects and distribution, noting that survey data could 

provide valuable insights into how consumers respond to price changes resulting from 

AB 32 programs.   

  

Key points      

 Direct regulatory costs will be small relative to total allowance value 

 The use of auction revenue will have a large impact on incidence and the 

efficiency of the Cap-and-Trade program 

o Addressing pre-existing distortions Is highly desirable from an 

efficiency perspective 

o Cap-and-Trade revenue may potentially be classified as a ‘mitigation 

fee’ which would require that any use of revenue to satisfy the Sinclair 

Nexus test implying that revenue can only be used to mitigate harm 

caused by GHG emissions  

 Isolating program effects requires experimental design and data collection 

o Survey data can be useful in describing consumer response 

 Incidence depends on the heterogeneity of responses to prices and programs 

o Estimates of the effects should be differentiated by income group as 

well as geographic region 

 

Measuring and monitoring leakage 

 

The first day of the symposium closed with a panel on leakage.  The moderator opened 

the panel with an overview of emissions leakage and the issues relevant to academic 

researchers and California regulators as the Cap-and-Trade program is implemented. He 

identified the importance of defining the geographic market for California sectors at risk 

for leakage as well as the need for monitoring and guarding against leakage risk in future 

compliance periods. Panelist presentations focused on the modeling and monitoring of 

emissions leakage in a variety of regulatory settings. The first panelist described the ideal 

empirical application for estimating leakage as an exogenously-timed discontinuity in 

policy. He then identified the potential challenges to this first-best model, including data 

deficiencies on out-of-region emissions and trending variables that can potentially be 

correlated with emissions and regulations. Another panelist summarized lessons gathered 

from previous simulation and econometric models of emissions leakage, including the 
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importance of modeling market structure and changes in factor inputs, the impact of 

indirect leakage, and the role of updating output-based allocations in mitigating leakage. 

In the final presentation of the panel, the focus was on the challenges of measuring and 

monitoring potential leakage and re-shuffling within the electricity sector, a sector that 

with its rich and readily available data can be used as a model for data compilation.  

 

Key Points 

 Assessment of leakage risk is based upon identification of the relevant 

geographic market and a uniformly acceptable and a measurable definition of 

leakage 

o The Department of Justice Merger Guidelines use effective 

competition and the cost of switching between regional suppliers to 

determine relevant geographic markets  

o  The definition of leakage may vary by industry but clear terminology 

facilitates transparent monitoring and data collection 

 Leakage mitigation is revealed in policy design  

o Updating output-based allocation can be an effective mitigation 

method, however monitoring is necessary to prevent 

overcompensation of firms 

o Free allowances can help preserve the competitiveness of affected 

sectors 

 Ex post leakage assessment combines simulation and regression analyses to 

identify both the potential expected effects as well as the revealed impacts of 

leakage 

o Ex post analysis requires establishment-level data before and after the 

regulatory event  

o Difficulty in obtaining out-of-region emissions variables may require 

proxy variables such as net imports and exports or production 

variables 

 The definition of additional outcome measures such as jobs, output, and tax 

revenue can be used to assuage political as well as environmental leakage 

concerns 

 

Employment, wages, and effects on state industries 

 

Opening the second day of the symposium, the fourth panel identified the effect of the 

Cap-and-Trade regulation on employment and wages within state industries. The 

moderator opened with a call for a universal definition of ‘green jobs’ and stated the need 

to establish a common set of assumptions on which to base business-as-usual forecasts of 

employment and economic activity within the state. One of the panelists described an 

empirical framework, data needs, and assumptions for evaluating the effects of the Cap-

and-Trade program, while another provided a theoretical framework for describing how 

firms adjust to relative price changes, demonstrating that analyses of historical energy 

price changes could be used to construct a reasonable range of future impacts of the Cap-

and-Trade program. Another panelist provided advice on best practices from EPA’s 

recent analysis of the employment impacts resulting from several of their environmental 
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regulations, presenting results suggesting that the adverse effects of environmental 

regulations on employment have been somewhat overstated. 

  

Key points 

 Analytical frameworks for evaluating employment and intra-industry effects 

exist and suggests that environmental regulation has impacted employment 

o Decompose employment effects of pricing GHG emissions into higher 

costs and factor substitution as well as changes in demand for green 

and brown services 

o Labor supply may change as a consequence of higher consumption 

prices and changes in air quality while changes in environmental 

quality may impact productivity 

 Additional data sources and employment classifications are required to 

estimate future employment demand effects  

o It is very difficult to link product demand to employment  

o More refined employment metrics may better reflect employment 

quality and long-run substitution in sector employment  

 A balanced empirical strategy will compare estimates taken from historical 

prices changes with ex post analyses 

o Ongoing work will provide ex ante estimates using recent changes in 

energy prices and investments 

o Similar ex post analysis is possible for estimating the effects of costs 

and factor substitution  

 

Public health and California’s air quality 

 

The final panel, on public health and California’s air quality, opened with a discussion 

highlighting the challenges in obtaining access to health-related data and assessing the 

health impacts of AB 32. Panel presenters then discussed the data requirements and 

difficulties faced in their work estimating the health impacts of various environmental 

policies. The first panelist presented his work estimating the health effects of the NOx 

Budget Trading Program. The analysis required six individual-level data sets on health 

and pollution outcomes both pre-and post- regulation and found that the program health 

benefits were twice as large as abatement costs. Another panelist then discussed the 

spatial health effects of the SO2 Cap-and-Trade program and the potential similarities to 

California’s program, finding that the aggregate benefits of the SO2 program greatly 

outweighed the costs and that trading drove the distributional effects of the policy, though 

no local environmental justice effects were found. A third panelist concluded with a 

summary of AB 32 early action items and a discussion of his work estimating the local 

health effects of airport congestion and taxi time in which he show that daily fluctuations 

in pollution impact hospital admissions and that airplane congestion impacts local air 

pollution.  
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Key Points 

 Given the relative magnitude of emissions reductions from AB 32 and 

California’s Cap-and-Trade program, the health impacts of GHG reduction 

will likely be too small to observe, however criteria pollutant co-benefits may 

potentially be identified 

o Dose response functions, despite potential non-linearity and variance 

by cohort, may be better suited to identify co-benefits than 

econometric estimation resulting in sector-specific pollution impacts  

 There are gaping holes in the literature pertaining to environmental justice and 

distributional health impacts 

 The scope and scale of data required for ex post analyses of the health 

implications of environmental regulation is a barrier  

o Availability of both public and private data presents a limitation to 

potential analyses 

 

Recurring Themes and Conclusions 

 

Two main issues that arose repeatedly throughout the symposium discussions 

highlighting the challenges inherent to regulatory ex post analysis and the divide between 

economic theory and the political world of policy.  

 Defining the scope of the analysis 

o The economic impacts of the Cap-and-Trade program cannot and should 

not be parsed separately from those of AB 32 

o Identifying the correct policy counterfactual is critical 

o Identifying the political as well as economic evaluation metrics is 

necessary for comprehensive analyses 

 Facilitating the identification, collection, and dissemination of data from regulated 

entities to researchers is necessary for substitutive ex post analysis of the 

regulation 

o Collecting establishment and individual-level data is required for the 

analysis of emissions leakage and health effects of the Cap-and-Trade 

regulation 

o Data availability, potentially through an agency-run centralized database is 

critical in the production of high caliber analyses 
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Appendix B: Symposium Program 

 
AB 32 Technical Discussion Series 

Information Needs for Analysis 

 of the Effectiveness of the Cap-and-Trade Regulation 

UC Santa Barbara 

April 2–3, 2012 

 

 

This symposium is motivated by a need to develop a methodological framework, and identify specific data 
requirements, to effectively evaluate the performance and economic impacts of the AB 32 cap-and-trade 
program on an on-going basis.  
 
The first day concerns standard dimensions of the economic performance of a regulation.  Each panel will 
define performance metrics necessary to assess the economic impact of the regulation and discuss 
relevant analytical methods, models, and data requirements for supporting a comprehensive, on-going 
evaluation of the program.  
 
The second day will include panels focusing on topics identified by ARB staff and academic researchers to 
be of critical importance for the on-going analysis of the Cap-and-Trade regulation, as well as highlight 
areas that need further scrutiny to ensure its success. Within the panels, the discussion will center around 
the specific methodologies and types of analyses appropriate for the evaluation of the economic impacts 
of the regulation as well as the development of a work plan to institute panel recommendations. 
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AB 32 Technical Discussion Series 

Information Needs for Analysis  

of the Effectiveness of the Cap-and-Trade Regulation 

April 2–3, 2012   

 

Monday April 2, 2012 

 

9:00 – 10:00 Welcome and Status of AB 32 Implementation 

  Mary D. Nichols, Air Resources Board 

 

10:00 – 12:00 Defining and measuring the cost of the regulation 

Moderator: Meredith Fowlie, UC Berkeley 

Presenters: Denny Ellerman, MIT 

 Michael Hanemann, UC Berkeley 

 Ian Parry, International Monetary Fund 

Rapporteur: Edie Chang, Air Resources Board 

 

12:00 – 1:00 Lunch 

 

1:00 – 3:00 Defining and measuring incidence and burden of costs  

Moderator: Dallas Burtraw, Resources for the Future 

Presenters: Richard Morgenstern, Resources for the Future 

 Brian Murray, Duke University 

 Catherine Wolfram, UC Berkeley 

Rapporteur: Matthew Zaragoza-Watkins, Air Resources Board 

 

3:00 – 3:30  Break 

 

3:30 – 5:30 Measuring and monitoring leakage 

Moderator: Charlie Kolstad, UC Santa Barbara 

Presenters: Erich Muehlegger, Harvard University 

 Karen Palmer, Resources for the Future 

 Frank Wolak, Stanford, University 

Rapporteur: Mar Reguant, Stanford University 

 

5:30 – 6:30 Reception followed by dinner for invitees  
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Tuesday April 3, 2012 

 

9:00 – 10:30 Employment, wages, and effects on state industries 

Moderator: Paul Portney, University of Arizona 

Presenters: Reid Harvey, Environmental Protection Agency 

 Paulina Oliva, UC Santa Barbara 

 Josh Linn, Resources for the Future 

Rapporteur: Elizabeth Bailey, UC Berkeley 

 

10:30 – 11:00 Break 

 

11:00 – 12:30 Public health and California’s air quality  

Moderator: Max Auffhammer, UC Berkeley 

Presenters: Olivier Deschenes, UC Santa Barbara 

 Wayne Gray, Clark University  

 Wolfram Schlenker, Columbia and UC Berkeley 

Rapporteur: Steve Cliff, Air Resources Board 

 

12:30 – 1:30 Lunch 

 

1:30 – 3:00 Presentation of panel summaries  

Moderator: Emily Wimberger, UC Santa Barbara 

 Edie Chang, Air Resources Board 

 Matthew Zaragoza-Watkins, Air Resources Board 

 Mar Reguant, Stanford University 

 Elizabeth Bailey, UC Berkeley  

 Steve Cliff, Air Resources Board  

 

3:00 – 3:30 Closing remarks 

  Charlie Kolstad, UC Santa Barbara 
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Definition of Panel Roles 

For each panel, there will be a moderator, rapporteur, and three presenters.   As can be inferred by the list of 

participants, these roles are equal in terms of contributing to the substance of the symposium. 

 

Day 1 panel structure:   Day 2 panel structure: 

 

Moderator introduction:   15 min  Moderator introduction:  15 min Presentation 1  15 min 

 Presentation 1 15 min 

Presentation 2  15 min  Presentation 2 15 min 

Presentation 3  15 min   Presentation 3 15 min  

Discussion  60 min  Discussion 30 min  

 

General Guidance 

Keep in mind that the purpose of this symposium is two-fold.  We wish to identify analytic approaches to conducting 

ex post analysis of the efficacy of AB 32’s Cap-and-Trade program.  We also wish to identify data needs, particularly 

ones that are not currently being met, in order to accomplish the analytic goals.  This is truly a working symposium 

with a goal of producing a tangible research and analysis agenda. 

 

Moderator 

A moderator will facilitate each panel and will be responsible for keeping the discussion on topic and flowing in a 

timely manner. The primary purposes of the moderator are (1) to define and highlight the breadth of the issues in the 

session and (2) to focus the discussion on substance in terms of identifying data and analysis needs.  The moderator 

will begin the panel by introducing the panel participants, framing the topic, and identifying the main issues that are 

relevant to the ensuing discussion. The moderator will also be responsible for introducing the presentations and how 

they are relevant within the scope of the panel. After the presentations, the moderator will also facilitate discussion 

among panelists and the audience for the remainder of the panel.  

 

Presenters 

Each presenter will prepare a 10-15 minute presentation on a topic of relevance and import within the scope of the 

panel. PowerPoint slides are encouraged. This should not simply be a report of the presenter’s research but rather an 

offer of tangible proposals for conducting ex post analysis.  Presenters are then encouraged to participate in the 

discussion following the presentations. 

 

Rapporteur 

The rapporteur is responsible for distilling the session (moderator’s comments, the presentations, and ensuing 

discussion) into one PowerPoint slide. The rapporteur will then present the panel summary slide at the end of the 

symposium and participate in the discussion of how the symposium discussions can be translated into a work plan for 

the analysis of the Cap-and-Trade regulation.  
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March 16, 2018 
 
Ms. Rajinder Sahota 
California Air Resources Board       
1001 I Street 
Sacramento, CA 95814 
 
Submitted electronically via: www.arb.ca.gov/cc/capandtrade/meetings/meetings.htm  
 
RE: Public Workshop on Cap-and-Trade Regulation Post-2020 and AB 398 Implementation 
held March 2, 2018 
 
Dear Ms. Sahota: 

 
Thank you for the informative workshops and materials presented on March 2 and this 
opportunity to comment.  Environmental Defense Fund has been privileged to participate as a 
stakeholder in cap-and-trade design since the first discussions began and we look forward to 
continuing to engage at this important juncture. 
 
The comments that follow first address program design questions specifically raised at the 
March 2 workshop, followed by additional items for further consideration by ARB.  
 
 
Price Ceiling 
 
ARB has identified an appropriate price ceiling range:  
 
We believe that ARB has identified a reasonable range for the price ceiling and that there are 
strong justifications for having a price ceiling that is significantly above the reserve price 
currently in regulation.  The current regulation does not include a firm price ceiling but rather 
relies on a soft price ceiling created by an allowance reserve.  It is reasonable to expect that 
with a firm price ceiling and the greater price certainty that goes along with it, the actual price 
should be higher. 
 
A higher price ceiling also means additional benefits for the environment by providing stronger 
incentives for mitigation opportunities like carbon capture and sequestration that might not be 
economic at lower prices.  A higher price ceiling provides more market flexibility to allow the 

http://www.arb.ca.gov/cc/capandtrade/meetings/meetings.htm


 

market to set the appropriate price for incentivizing abatement.  A higher price ceiling also 
means more revenue will be available to secure high-quality reductions outside the cap, 
perhaps allowing the state to exceed the critical ton-for-ton requirement in statute.  We 
recognize that these benefits must be balanced with other interests that lead the state to adopt 
a firm price ceiling in the first place.  However, we do urge ARB to adopt a price ceiling that is 
significantly above the current planned reserve price of $81 (2105 dollars) in 2030, and 
preliminarily discussed as the low end of a range of potential ceiling prices.  This position 
anticipates that the price ceiling will escalate from 2021 either based on the fixed amount 
above the price floor as in current regulation or based on the previous escalation of five 
percent plus inflation seen in the pre-2020 APCR. 
 
It is important the ARB is considering the full range of the social cost of carbon:  
 
It is important that ARB is considering the social cost of carbon (SCC) values as estimated by the 
Social Cost of Carbon Interagency Working Group as well as additional robust and peer-
reviewed analyses that suggest the costs could be significantly higher.  The SCC is not directly 
tied to a price point of either the floor or ceiling in California but is nevertheless an important 
reference point. EDF urges policy makers around the country to consider and incorporate the 
costs of carbon pollution to strengthen and inform their decision making.  California is setting 
an important example by doing so. Particularly given the Trump Administration’s attempts to 
justify the rollback of crucial environmental and health protections by vastly undervaluing the 
costs of climate change, it is especially important that ARB is considering SCC values as 
estimated by the Interagency Working Group – which were developed by experts across a 
dozen federal agencies through a rigorous process based on the latest peer-reviewed science 
and economics, and with input from the public and the National Academy of Sciences. In 
addition, it is important that ARB is considering studies like the one referenced in workshop 
materials that find the SCC could be significantly higher than currently accepted values, as much 
as $220 a ton.  
 
Program success should be judged based on whether reductions are achieved, not solely on 
whether California reaches the price ceiling: 
 
When demand was low in 2016, EDF focused on judging the success of the program based on 
whether emissions were being reduced and whether the design elements of the program that 
kept prices stable even as demand fluctuated were working.  Similarly, we would like to note 
that since a price ceiling is now a part of the cap-and-trade program, reaching the price ceiling 
itself will not mean the program is failing.  Rather it would mean that California needs to utilize 
a feature of the program that was designed for that purpose.  If the price ceiling was reached, 
EDF would judge success of the program based on whether additional abatement was occurring 
at higher prices and whether the state was able to secure reductions as required by AB 398 to 
make the atmosphere whole.  Therefore, in making design choices such as setting the price 
ceiling and making a cap adjustment, we believe it is more important to consider the impact on 
emissions and the environment than to focus specifically on whether it is more or less likely 
that the price ceiling will be reached.  
 



 

Opportunity for Cap Adjustment 
 
At a minimum, EDF believes a cap adjustment of 52,400,000 is appropriate post-2020:  
 
ARB is seeking feedback on how to treat the 52,400,000 allowances that are currently slated to 
go into the post-2020 price containment reserve.  These allowances exist because the current 
regulation sets the 2021-2030 cap based on a straight-line reduction between 2020 and 2030.  
Emissions are expected to be below capped levels in 2020, however, and EDF has consistently 
supported setting the post-2020 cap based on a step-down to expected emissions in 2021 
rather than a straight-line.  
 
EDF believes there are a number of strong justifications for making this cap adjustment in the 
current regulation as a way to take advantage of the opportunity to increase program ambition, 
especially now that the program includes a firm price ceiling. 
 

 The most important reason for making this adjustment from EDF’s perspective is that 
the program now contains a firm price ceiling with environmental integrity protection.  
Before AB 398 these additional allowances could perhaps be justified as providing 
additional price protection given the soft price ceiling.  However, the new hard price 
ceiling will provide absolute price protection.  Pre-2020 APCR allowances will provide a 
buffer before ARB needs to begin issuing new instruments above the cap.  If the price 
ceiling is triggered and reductions are sold above the cap, AB 398 requires ARB to use 
the resulting revenue to secure reductions that meet standards similar to those for 
offsets on at least a ton-for-ton basis.  If these 52,400,000 tons are placed in the APCR 
instead of removed from the annual budgets that will mean a delay in triggering that 
environmental integrity mechanism and will represent 52,400,000 fewer reductions for 
the atmosphere. 

 It is important to emphasize that our recommendation to make a cap adjustment is not 
based on a desire to achieve a specific carbon price.  Therefore, we do not focus on cost 
projections in making our recommendations.  Rather, this is an important opportunity 
for increasing ambition.  Statute has set a 2030 target that guides ARB in setting annual 
budgets.  But ARB retains significant authority in deciding the trajectory the state will 
take to meet those targets.  We simply want to see ARB set a trajectory for reaching the 
2030 target based on where emissions are expected to be in 2021. 

 This method for setting the cap would be consistent with the method ARB used to set 
the 2013-2020 cap.  It would mean setting the cap based on a trajectory from expected 
emissions (in 2013 and 2021) and the statutory target. 

 Adjusting the cap would not violate long-term expectations from market participants 
about the availability of allowances.  Before July 2017 ARB had not set a post-2020 
budget and during workshops throughout 2016 and 2017 ARB acknowledged that there 
were multiple methods (including this one) that could be used to set a budget based on 
the 2030 target of reducing emissions forty percent below 1990 levels by 2030. 

 
 
 



 

EDF does not believe there is an issue with “overallocation”: 
 
From EDF’s perspective there is not “overallocation” in the cap-and-trade program, meaning we 
do not believe that the pre-2020 cap was set too high.  It is true that emissions are below the 
cap and are expected to remain below the cap through 2020 but this is distinct from 
“overallocation”.  EDF sees this as evidence of the success of California’s suite of climate 
policies, including cap and trade.  ARB has significant discretion in setting annual carbon 
budgets based on the ambitious goals set in statute for 2020 and now for 2030.  ARB 
reasonably set annual budgets based on expected emissions in 2013 with annual budgets 
declining towards the 2020 limit.   
 
Cumulative emissions are what matter to the atmosphere so a more stringent set of annual 
budgets represents a more ambitious climate reduction trajectory for the state.  In 
recommending above that ARB reset post-2020 caps based on the trajectory between expected 
emissions in 2021 and the 2030 target, we are identifying an opportunity that California has for 
this increased ambition.  We also recognize that other stakeholders can reasonably identify 
other potential ways for measuring the opportunity California may have for increasing ambition 
in these post-2020 budgets and EDF would be happy to consider the benefits and tradeoffs of 
such proposals.  We focus our comments here specifically on the opportunity for adjusting the 
cap based on the 52,400,000 difference between the two methods of cap-setting because we 
think the opportunity for increased ambition is particularly pronounced for that adjustment 
amount.  
 
There has been an active conversation on this topic among several experts that has informed 
out thinking and might provide helpful additions to the record: 
 

 Chris Busch of Energy Innovation – wrote a paper advocating for a RGGI style cap 
adjustment and estimating the size of what he terms the “oversupply” in 20202. 

 Severin Bornstein and Jim Bushnell – responded in a blog.  They used their own 
economic models to evaluate Busch’s proposal.  They note that retiring the “overhang” 
as they term it would significantly increase the chances of reaching the price ceiling and 
that the actual resulting emissions reductions due to increased economic incentives of 
higher prices would be much less than the number of tons retired.   

 Dallas Burtraw of RFF – also weighed in with a blog exploring the opportunity for 
California and educating readers on the benefits of banking.  Burtraw does not advocate 
for a specific policy update but notes several possibilities that decision makers could 
consider. 

 The California Legislative Analyst’s Office -   put out a cap-and-trade report at the end of 
2017 that dealt with the banking and “oversupply” issue in detail and explaining updates 
that California will need to make to cap and trade based on requirements in AB 398.   

 
 
 
 
 

http://energyinnovation.org/wp-content/uploads/2017/12/Oversupply-Grows-In-The-WCI-Carbon-Market.pdf
https://energyathaas.wordpress.com/2018/01/02/californias-carbon-cap-is-not-in-jeopardy-because-its-not-really-a-cap/
http://www.rff.org/blog/2017/landmark-california-climate-program-enjoys-new-opportunities
http://www.lao.ca.gov/Publications/Report/3553


 

Other Post-2020 Price Containment Elements 
 
Support using a percentage of post-2020 budget for further price containment: 
 
Experience from the pre-2020 program has shown the benefits of setting aside a percentage of 
allowances from under the cap for price containment.  This provides an initial tightening of the 
cap but makes allowances available if prices reach designated levels.  The current success of cap 
and trade in reducing emissions below the cap has demonstrated the opportunity to continue 
this strategy of cap tightening post-2020.  There is also a logical connection to the level of the 
offsets limit.  Offsets are beneficial instruments that reduce costs and allow an opportunity to 
achieve hard to reach reductions outside the cap.  Offsets also increase the number of 
instruments available for compliance.  Thus, it is reasonable to set aside allowances from under 
the cap in relation to the number of offsets allowed for compliance.     
 
Support an even spread of statutorily mandated price tiers: 
 
The current statutorily mandated price tiers seem intended to function differently than the 
price tiers within the pre-2020 APCR that EDF also supported.  Given this intent, it seems 
appropriate to evenly space the price tier between the floor and ceiling.  Research from 
academic economists has suggested that the cost curve between the price floor and the price 
ceiling could actually be quite steep.  Evenly spread out price tiers could essentially create 
steps, mitigating the potential steepness of that curve and providing additional notice to the 
market that new abatement strategies might be cost-effective.   
 
Support retaining current banking rules: 
 
We agree with the ARB summary of the benefits of banking and see banking as an important 
feature of California’s program.  In addition, banking can create incentives for earlier emissions 
reductions, creating a benefit for the atmosphere.  We therefore believe that ARB’s current 
rules on banking should remain in place and we would not support any restrictions banking 
beyond the current holding limits. 
 
Other Items Considered at this Workshop 
 
Support providing additional clarification to EDUs and natural gas suppliers on use of allowance 
value:  
 
California’s current use of allowance value by IOUs has been quite successful.  According the 
UCLA Luskin Center, it provides a strong incentive for energy efficiency while also progressively 
compensating most Californians, especially low-income Californians, for any increases in 
electricity rates.  EDF sees this current proposal as an important step towards broadening the 
coverage of this successful strategy among EDUs in California. 
 
 
 

http://newsroom.ucla.edu/stories/ucla-luskin-center-study-shows-low-income-californians-benefit-from-cap-and-trade


 

Offsets and Direct Environmental Benefits: 
 
EDF believes that offsets play an important role in the cap-and-trade program.  They provide 
opportunities to uncapped sectors to participate in emission reductions, provide pathways for 
lowering compliance costs and therefore opportunities for increasing ambition, and importantly 
the cost-containment they provide can also help California avoid triggering its new hard price 
ceiling post-2020.  Therefore we urge ARB to continue considering new offset protocols as we 
approach 2020. 
 
EDF also believes ARB has laid out a reasonable way to identify the Direct Environmental 
Benefits that must apply to some offsets.  This approach follows closely the statutory approach.  
It also makes clear that California will be careful to fully consider the environmental benefits 
rather than focusing specifically on geographic metrics. 
 
Items for Further Consideration or Workshopping 
 
Create a pathway for international, sector-based offsets from tropical forests: 
 
EDF continues to strongly support incorporating credits from high-quality, state, provincial, or 
national-level programs in international jurisdictions into California’s cap-and-trade program to 
reduce deforestation. This opportunity has been contemplated and vetted for many years in 
California.  ARB has done extensive work in this area including holding many informative 
workshops and seeking stakeholder input, and we urge ARB to move into the regulatory 
development phase this year. Establishing a regulatory standard for crediting programs that 
meets the high bar for environmental integrity and social safeguards recommended by world-
renowned experts on tropical forests and climate change would have a transformational effect 
for forests and climate within and beyond the state’s borders.   
 
We believe that ARB’s consideration of recommendations ensuring that environmental and 
social safeguards meet the highest standards has been both extensive and thorough, so that 
international sector-based programs that could be credited by the state benefit both forest 
communities and the climate. EDF thinks it is critical that the regulatory process that codifies 
these standards be completed as soon as possible to amplify its impact, by setting a global gold 
standard for compliance-based systems considering tropical forest credits. Reducing emissions 
from deforestation is a critical and significant contributor to global emissions and California is 
uniquely positioned to both set a very high bar for the quality of programs aimed at reducing 
forest emissions and particularly to develop a model that can drive large-scale emissions 
reductions far beyond those within the state’s borders.   
 
An additional consideration for including international sector-based offsets is the potential 
need for high-integrity emission reductions if the price ceiling were to be triggered. EDF 
supported the AB 398 requirements that any allowances sold at the price ceiling be matched on 
at least a ton-for-ton basis by real, permanent, quantifiable, verifiable, enforceable emission 
reductions to maintain environmental integrity of the program. However, there is a limited 
supply of these reductions currently available, and the state could potentially need a significant 



 

number of reductions if that price ceiling is reached. International sector-based offsets are a 
source of these high-integrity reductions California would need.  
 
EDF would also like to reiterate its support of California’s consideration of a link between 
California’s program and the extensive and well-established effort in Acre, Brazil to further the 
social justice movement rooted in the nexus of community rights and the sustainable and 
rational use and management of tropical forests.  Because of California’s long relationship with 
Acre and extensive work in collaboration with tropical forest stakeholders and jurisdictions, 
California is best positioned to develop the standards for this type of international reduction 
credit.  A careful and transparent process, such as the one that California and Acre can 
undertake, will provide a model for others to emulate on both the supply and demand sides of 
tropical forest carbon crediting mechanisms.   
 
Work with the Legislature to consider a “rainy day” fund that could be used at the price ceiling:  
 
EDF would like to recognize this is likely an issue that ARB will want to address after the current 
regulatory process.  However, we do want to flag it as an important future consideration.  Given 
that California must implement a hard price ceiling per the direction in AB 398, the ideal would 
be to have a pool of reductions available ahead of time to meet the ton-for-ton reduction 
requirement in 398.  AB 398 provides ARB with the authority to purchase reductions with 
revenue raised for instruments sold above the price ceiling but is silent on any earlier 
expenditures.  Therefore ARB would likely have to work closely with the Legislature to fully 
implement a “rainy day fund” for reductions.  A number of questions would have to be 
addressed with the Legislature including: when should California begin to develop a rainy day 
fund?  How could revenue best be used so that developing a rainy day fund does not interfere 
with the other important expected investments from the Greenhouse Gas Reduction Fund, 
especially investments in disadvantaged communities? 
 
However, there are a number of steps ARB could take in order to facilitate this discussion with 
the Legislature.  It is important that ARB clearly identify potential sources of reductions that 
could be used to back up instruments sold at the price ceiling.  This includes developing a clear 
process for how the agency will consider and approve these reductions ahead of time in order 
to send a signal to those markets.  ARB could also compile relevant information on these 
approved sources of reductions including current supply and time required for new project 
development.  ARB may also be able to utilize the expertise of the new Compliance Offsets 
Protocol Task Force to help answer these questions as well.  Armed with this information, ARB 
could make recommendations to the Legislature through regular cap-and-trade reporting or 
presentations to the relevant committees, recommending how much advance time the state 
might need in order to secure a pipeline of reductions that would be able to protect the 
environmental integrity of the price ceiling.  This would allow the Legislature to consider 
important questions including whether or not a percentage of the revenue from the price 
containment points be used to secure reductions in advance. 
 
 



 

Thank you for your consideration of these comments and we look forward to discussing them 
further with you throughout this year’s regulatory process. 
 
 
Sincerely, 
 

 
 
Erica Morehouse 
Senior Attorney, U.S. Climate Policy and Analysis 
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California Air Resources Board 
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IETA COMMENTS TO CALIFORNIA AIR RESOURCES BOARD (CARB)  
POTENTIAL REVISIONS TO CALIFORNIA CAP AND TRADE REGULATION POST-2020 

 

The International Emissions Trading Association (IETA) appreciates this opportunity to provide comments 

on California Air Resources Board (CARB)’s “Preliminary Discussion Draft on Potential Regulatory 

Language for Post-2020 Cap and Trade Amendments” (“Discussion Draft”) and “Price Containment Points, 

Price Ceiling and Allowance Pools Concept Paper” (“Concept Paper”). We also welcome CARB’s recent 

decision to expedite rule-making activities, so post-2020 amendments are adopted by December 2018.  

 

IETA encourages CARB to take into account several key considerations while moving forward with 

potential amendments. Our detailed comments are structured around the following areas: 

1. Cap and Trade is Working; 

2. Perceived Allowance Oversupply; 

3. Price Ceiling & Auction Reserve Prices; 

4. Environmental Integrity; 

5. In-State Direct Environmental Benefits; 

6. Additional Offset Protocols & Regulation Amendments; and 

7. Assistance Factors. 

1. CAP AND TRADE IS WORKING 

 
Cap and trade should continue to be the instrument of choice for California policy-makers to reduce 

greenhouse gas (GHG) emissions. An active and transparent carbon market, which empowers and drives 

market efficiencies, will prove essential in galvanizing private investment in the most cost-effective 

solutions for California. IETA hopes to see CARB focus significant efforts on strengthening the cap and 

trade program, design improvements, and cross-border linkages to increase market participation, support 

cost-containment, and drive deeper emissions reductions across the economy.  

2. PERCEIVED ALLOWANCE OVERSUPPLY 

 
IETA believes the current program is working as evidenced by the reduction of emissions under the cap. 

We also believe that a carbon price should send an appropriately strong signal to market participants to 

continue reducing emissions while investing in low-cost abatement. The current market environment, 

largely influenced by the recession and aggressive complementary policies, indicates that allowance 

supply exceeds demand. However, in reality, the most relevant and robust market analyses indicate that 
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cumulative allowance demand will in fact exceed supply (including banked allowances) before 2030, 

signaling that the program is not overallocated.1 

 

IETA believes that the current cap, as set pursuant to the legislation, should not change. Instead, we 

believe that CARB should consider allocating allowances from post-2020 budgets to the Reserve Tiers 

(“speedbumps”) in order to incent continued investment in the market today. In turn, this would send a 

price signal that would continue to drive the transition to a low-carbon economy.  

 

CARB is considering placing 2.0% from 2026-2030 allowance budgets into the Reserve. IETA does not 

support this change. CARB set budgets for the post-2020 program in the 2017 amendment process – at a 

time when the program’s offset usage limit was still 8.0%. The legislature then lowered the offset usage 

limit from: 8.0% to 4.0% for 2021-2025; and 8.0% to 6.0% for 2026-2030. In both these timeframes, the 

usage limit becomes more restrictive, which is the opposite of the initial adjustment to the limit from 4.0% 

to 8.0% to account for the removal of allowances to fill the Allowance Price Containment Reserve (APCR). 

To be consistent with its 2010-2011 approach, we feel that CARB should correspondingly increase the 

post-2020 allowance budgets to account for the new lower offset usage limit.  At the very least, CARB 

should not exacerbate the impact of Assembly Bill 398 (AB 398)’s reduction of the offset usage limit by 

further removing allowances from the post-2020 market. The increased prices that will result from a 

reduced allowance supply may reduce broader political and stakeholder support for the program. Inflated 

prices could also dampen support for alignment and linkage with other jurisdictions.  

 

The allocation of budgets should be based on strong economic analysis of both short and long-run 

fundamentals of the program, and they should be established to conform with CARB’s approach to strong, 

but steadily declining, caps. Any analysis should also consider the full scope of the program, including its 

full 18-year length (2013-2030), the effects of complementary policies, and linkage impacts. 

3. PRICE CEILING & AUCTION RESERVE PRICES 

 

CARB staff proposes setting the allowance price ceiling in 2030 at a level between US$81.90/tonne (in 

2015 dollars) and US$147/tonne. IETA recognizes that the purpose of a hard price is to provide for the 

continued economic stability and political support of the program. However, many market players have 

expressed concerns about the proposed price levels, and their underlying assumptions/rationale. Given 

that allowance prices flow directly through to energy prices, IETA posits that CARB’s proposed 2030 price 

ceiling range may be too high to ensure allowance prices do not rise to economically and politically 

unacceptable levels. We strongly encourage CARB to host a series of meaningful, fully-transparent and 

comprehensive stakeholder consultations related to levels of acceptability and potential implications 

associated with various price ceiling options. 

                                                 
1 For example, see Brattle http://files.brattle.com/files/11768_the_future_of_cap-and-
trade_program_in_california_final_12.4.17.pdf; ICIS https://www.icis.com/energy/carbon-emissions/; BNEF 
https://www.bnef.com/core/insights/17155; and Borenstein et al https://ei.haas.berkeley.edu/research/papers/WP281.pdf 

http://www.ieta.org/
https://twitter.com/IETA
http://files.brattle.com/files/11768_the_future_of_cap-and-trade_program_in_california_final_12.4.17.pdf
http://files.brattle.com/files/11768_the_future_of_cap-and-trade_program_in_california_final_12.4.17.pdf
https://www.icis.com/energy/carbon-emissions/
https://www.bnef.com/core/insights/17155
https://ei.haas.berkeley.edu/research/papers/WP281.pdf
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IETA recommends that the “Reserve Tier” prices (e.g., Price Containment Points or “PCPs”) be spaced 

more proportionately to allow them to achieve the intended effect of preventing rapidly rising prices in 

the allowance market. At US$70/tonne (2015 dollars) the Tier 1 Reserve price in the first PCP would be 

over 80% from the floor to ceiling price. This could create a risk that the Tier 1 Reserve would not have 

time to achieve its desired effect of preventing price spikes. It could also fail to provide the necessary time 

for the Independent Emissions Market Advisory Committee (IEMAC) to inform stakeholders of options to 

manage the rising prices. It is critical to avoid sparking market instability that might interrupt a smoothly 

functioning, effective carbon market. IETA suggests that placement of the Reserves tiers at price points 

approximately one-third and two-thirds between floor and ceiling prices could provide the optimal ability 

for these price containment points to achieve their intended function as per AB 398. 

 

With regard to the APCR, IETA supports the idea of moving “extra” allowances for 2021 into Reserve Tiers. 

This approach would increase their capacity to mitigate rising allowance prices while helping ease the 

transition to higher prices. Putting these allowances in the price ceiling would not support cost-

containment since CARB is already implementing a hard price ceiling that allows for the issuance of 

additional tons and would basically serve the same purpose once the ceiling price is reached. This is a 

reasonable and defensible approach to increase supply when prices increase. 

4. ENSURING EVIRONMENTAL INTEGRITY 

 

AB 398 directs CARB to maintain environmental integrity by using revenues from the sale of “additional 

metric tons” at the price ceiling to procure at least equivalent metric tonne reductions outside of the 

program. The sale of these additional tons at the price ceiling indicates that further emissions reductions 

from capped sectors are more expensive. As such, IETA believes that CARB should have discretion to 

procure a broad range of instruments and reductions from projects meeting statutory criteria.  

5. IN-STATE DIRECT ENVIRONMENTAL BENEFITS 

 
With AB 398, the legislature did not restrict one-half of offset usage to projects within California. Instead, 

the bill says that one-half of offsets used must have in-state direct environmental benefits (“DEBS”). Had 

the legislature been more restrictive, AB 398 might have brought lawsuits based on the Commerce Clause, 

which would drain agency resources and negatively impact the market. 

 

Evidence from climate science shows that the atmosphere is a global sink and that GHG emissions 

anywhere in the world have direct impacts on California. While IETA continues to maintain that isolating 

California’s program with the DEBS provision is counterproductive to broad climate action, we support 

CARB’s initial framework, as described on page 17 of the Discussion Draft. CARB’s framework would 

protect tribal initiatives that rely on offset projects as economic resources; a significant step in its 

continuing efforts to support disadvantaged communities.  

http://www.ieta.org/
https://twitter.com/IETA
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To simplify compliance and reduce administrative burden, IETA recommends that offset projects whose 

address is physically located within the state of California should automatically earn designation as a DEBS 

project, both for past and future ARBOC issuances. Projects that are not geographically located within the 

state, but that provide clear reduction or avoidance of any pollutant that could have an adverse impact 

on the air or waters of the state, should not be arbitrarily labeled as failing to provide DEBS. Offset projects 

in neighboring states, for example, likely benefit California air quality and watersheds, which do not 

strictly stop at state lines.  

 

Further, AB 398 says that DEBS includes “the reduction or avoidance of any pollutant [emphasis added] 

that could have an adverse impact on waters of the state.” Greenhouse gas emissions are pollutants, as 

the Supreme Court found in Massachusetts v. EPA (2007). Further, there is robust evidence that these 

pollutants, wherever they occur, cause climate change and adverse effects on the state’s waters.2,3,4 

Therefore, according to AB 398 language, avoiding or reducing emissions anywhere provides DEBS.  

 

Offsets provide numerous benefits and co-benefits to California and beyond. For sectors with more 

dispersed emissions which are not covered by the cap (e.g. agriculture) offsets provide an incentive to 

invest in GHG reductions projects. For Californian consumers, they provide a lower-cost alternative to 

meet the state’s reduction goals. This cost perspective will be especially important in the future, when 

allowance prices will be higher. Finally, offsets provide a tangible way for people around the country – 

from the White Mountain Apache Tribe in Arizona to Wisconsin dairy farmers – to engage with California 

on climate action while seeing for themselves that we can grow the economy in a climate-friendly manner.  

6. ADDITIONAL OFFSET PROTOCOLS & REGULATION AMENDMENTS  

CARB has six approved offset protocols, with the last one (Rice Cultivation) approved in 2015. There are 

several new protocols that would meet CARB’s rigorous review process. IETA believes that this process 

should begin as soon as possible. While the Compliance Offsets Protocol Task Force has not yet been 

convened, CARB staff could review new protocols already published by voluntary offset programs, as were 

many of CARB’s existing compliance protocols initially.  

 

Because the decrease in the offset usage limit could result in higher compliance costs, IETA also 

encourages CARB to consider additional amendments to the regulation’s offsets provisions within this or 

subsequent proceedings, including narrowing the scope of grounds for invalidation, and shortening the 

invalidation period such that all ARBOCs are CCO3s without a second verification. 

                                                 
2 Central Valley Board – Climate Change Work Plan December 2017, pp. 9-17 
3 The Effect of Climate Change on Water Resources and Programs, U.S. EPA, pp. 9 – 19.   
4 Using Future Climate Projections to Support Water Resources Decision Making in California. pp. 45-46.  

http://www.ieta.org/
https://twitter.com/IETA
https://www.waterboards.ca.gov/centralvalley/board_decisions/tentative_orders/1712/20_climatechange/3_climatechange_wkpln.pdf
https://cfpub.epa.gov/watertrain/pdf/modules/Climate_Change_Module.pdf
https://www.water.ca.gov/LegacyFiles/pubs/climate/using_future_climate_projections_to_support_water_resources_decision_making_in_california/usingfutureclimateprojtosuppwater_jun09_web.pdf
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7. ASSISTANCE FACTORS  

IETA supports teh proposal to extend the 100% industry assistance factor, as proposed on page 30 of the 

Discussion Draft. For compliance entities, this approach is important and consistent with the imperative 

of Callifornia’s cap and traede program to minimize environmental and economic leakage. 

 

In Conclusion 
 

We appreciate this opportunity to comment on CARB’s proposed amendments’ Discussion Paper and 

Cost-Containment Concept Note. While moving forward with cap and trade amendments and stakeholder 

engagement in 2018, IETA looks forward to closely engaging with Staff. If you have questions about IETA’s 

comments, contact Katie Sullivan, Managing Director, at sullivan@ieta.org.    

 

 

 
 

Sincerely, 

 

 
 

Dirk Forrister 
IETA President and CEO 

 
 

http://www.ieta.org/
https://twitter.com/IETA
mailto:sullivan@ieta.org






 

March 16, 2018 

 

California Air Resources Board Staff 

Cap and Trade Program 

Via http://www.arb.ca.gov/cc/capandtrade/meetings/meetings.htm 

CC: Mary Nichols, Chair, California Air Resources Board 

 

NextGen California’s Comments on the March 2, 2018 Workshop on Potential Amendments to 
Cap and Trade Regulation 
 

Thank you for the opportunity to comment on the Discussion Draft, Concept Paper, and Staff presentation on 

potential amendments to California’s Cap and Trade Regulations.  

 

We appreciate the significant effort that Staff has made to develop market rules that will ensure that California’s 

cap and trade system continues to be a model for other jurisdictions around the world as we enter the next phase 

of our efforts to reduce California’s greenhouse gas emissions to at least 40% below 1990 levels in the year 2030, 

and to ensure that we are on a trajectory for at least 80% reductions by 2050 or sooner.  

 

Previously, in response to the Air Resources Board October 12, 2017 presentation, NextGen California provided 

comment on several of the topics that Staff has requested comment on for the purposes of the this Workshop, 

which we incorporated here by reference. We have also discussed several of the issues raised in this workshop in 

three posts on our publicly available website, also attached.  We appreciate the  thoughtful consideration Staff has 1

given our comments and those of other stakeholders. We appreciate the shared commitment, by many 

stakeholders in this process, to support a cap and trade program that will deliver cost-effective pollution 

reductions at a scale sufficient to meet our greenhouse gas reduction targets while driving smart investments in 

pollution reduction throughout the state. 

  

This comment supplements our previous comments, re-iterates some concerns that staff has not yet fully 

addressed, and addresses several questions specifically raised in the Discussion Draft. 

 

1 Available at https://nextgenpolicy.org/blog/getting-californias-climate-rules-right/; 
https://nextgenpolicy.org/blog/california-cap-trade-price-ceiling-design/; and 
https://nextgenpolicy.org/blog/investing-balanced-climate-policy-portfolio/.  

 

http://www.arb.ca.gov/cc/capandtrade/meetings/meetings.htm
https://nextgenpolicy.org/blog/getting-californias-climate-rules-right/
https://nextgenpolicy.org/blog/california-cap-trade-price-ceiling-design/
https://nextgenpolicy.org/blog/investing-balanced-climate-policy-portfolio/


 

1. Price Ceiling and Price Containment Points 

a. The price ceiling should be based on sound analysis and the legislative requirement to 
achieve the 2030 target 

 
Staff has proposed a price ceiling in 2030 between $81 and $150 (2015$). The higher end of this range is 

consistent with a range we discuss in our previous comment and a mid-range among current scientific mainstream 

assessments of the social costs of carbon. Nevertheless, we reiterate that “CARB should examine best available 

economic modeling and expert resources in attempting to assess what carbon price will be needed in order to 

enable the commercialization of technologies that will be required to reach our 2030 targets, and should provide a 

buffer above that level to take a conservative approach.” We also note that the price ceiling mechanism will shield 

Californians from potential increases in costs that may be associated with high market prices. 

 

In assessing what an appropriate price ceiling level may be, CARB should not rely solely on the comments of 

interested parties in regulated industry, nor should it rely solely on the perspective of non-governmental 

environmental public interest organizations that may have a higher tolerance for high market prices than 

Californians as a whole. The best guidance for this threshold comes from California’s elected legislature. While 

the legislature has not spoken explicitly to what the ceiling price should be, it does offer some guidance both in 

the text of AB 398, which Staff cites in its discussion draft, and in the actions it has taken to provide CARB with 

authority to achieve California’s carbon reduction targets.  

 

California’s legislature enacted SB 32 in 2016, which establishes the legal requirement and authority for the Air 

Resources Board to adopt regulations sufficient to reduce greenhouse gas emissions in California to 40% below 

1990 levels in 2030. Notably, this authorization remained silent on re-authorizing the cap and trade system 

beyond 2020 in support of this target. By enacting the 2030 target without requiring CARB to adopt any market 

based mechanism, the legislature expressed the will of the State that these pollution reductions be achieved even 

if CARB chose not to extend the cap and trade system, and instead relied solely on direct regulation. By explicitly 

re-authorizing cap and trade the following year, the legislature also expressed the hope that lower-cost measures 

could and would be found. But this hope does not negate the requirement that these targets must be achieved, 

even if reductions from the market mechanism are no more cost effective than direct regulation. Ultimately, the 

economic, social and public health cost of unchecked climate change are so great that when climate change 

damages and adaptation costs are considered, even cap-and-trade allowance prices well above the upper end of 

Staff’s proposed range are almost certain to provide net benefits to California. 
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It is the premise of the cap and trade system that the market can and will, given the opportunity and incentive, 

find lower-cost reductions than can be achieved through direct regulation alone. But we should not establish a 

price ceiling that could have the effect of excluding emissions reduction measures that may be more cost effective 

than direct regulation, but more expensive than an arbitrarily-chosen dollar amount. The best guide, therefore for 

determining the price ceiling is the marginal cost-per-ton reduction required in the absence of cap and trade. With 

this dollar amount as the price ceiling, we can be confident that the market will both (a) find any and all pollution 

reduction measures required to achieve the 2030 target, and (b) do so at a price no higher than the cost of direct 

regulation. 

 

Despite the difficulty associated with predictive economic modeling of carbon abatement technologies on this 

scale and time horizon, CARB has, in the scoping plan, provided a reasonable starting place for assessing the 

approximate high end of this range in its “No Cap and Trade Scenario.” We therefore recommend that CARB 

adopt as a price ceiling the marginal cost per ton associated with the measures included in this scenario, but 

excluded from the Scoping Plan scenario. 

 

b. The price containment points should not impede pollution abatement price discovery 

 
Staff has requested comment on where to set the price containment points (“Reserve Tiers”). We reiterate here 

our previous comment on this topic: 

 
AB 398 provides no guidance to ARB regarding the appropriate price points for the required speed                
bumps. For this reason, ARB must look to the broader purpose of the cap and trade program: to                  
provide a market based mechanism that allows for cost effective emissions reductions. In order to               
achieve this goal, the market must be allowed to function in a manner that enables price discovery for                  
carbon abatement. For this reason, ARB should set the “speed bumps” at market prices that are                
relatively close to the price ceiling. If the market is flooded with allowances whenever prices begin to                 
climb even a small amount above the reserve price, the price discovery function of the allowance                
market will be significantly frustrated. Price containment mechanisms should not be treated as a means               
of keeping prices artificially low. Rather, they should be treated as safety valves that will hopefully                
never be called upon – failsafes to ensure that we do not breach the price ceiling. In order to allow the                     
market to cool off in this situation, without undermining the price discovery function of the market,                
ARB should set both speed bumps well above the median available market price. It would be                
unreasonable to set the speed bumps below the median price; a market that has not even reached a                  
median within an acceptable range of prices cannot be said to be “overheating” in any way. CARB                 
should evaluate levels such as 75%, 85% and 95% of the price ceiling as potential speed bump points. 

 

NextGen agrees with the logic of Staff’s proposal to set the lower of the two Reserve Tiers at the same level as 

the 2016 rulemaking’s single ACPR tier of $72.90 in 2021 (2015 dollars), but if this value is below the median 
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available market price, CARB should adopt as the lower Tier price a value no lower than the median value. This 

Tier should be adjusted annually in the same manner as the auction reserve price (“Price Floor”). Establishing the 

lower Reserve Tier at this level will maintain continuity and expectations with current and previous market rules, 

which allow the market to function freely in the range between the floor price and this tier price. There is at this 

time no evidence to suggest either that this tier is too high, or that it may need to be adjusted downward. To the 

contrary, prices have remained near the price floor, and market participants have had ample time and abundant 

opportunity to use CARB’s generous allowance allocations to make early investments to ensure that the Reserve 

Tier is never breached.  

 

The second Reserve Tier should be set midway between the 2016 rulemaking’s Reserve Tier price and the Price 

Ceiling we recommend above. The second tier should also be adjusted annually in the same manner as the price 

floor, to maintain continuity with current and previous market expectations. 

 

2. Several Interacting Factors Affect the Market’s Ability to Drive Cumulative Reductions 
Expected by the Scoping Plan and Achieve the 2030 Target, Given Current Oversupply 

 

We have previously commented on the significant role assigned to the cap and trade program in the Scoping Plan, 

and asked CARB to fully evaluate whether and how proposed market rules will enable the program to deliver 

pollution reductions at this unprecedented scale. Our concern is that nominal compliance with cap-and-trade 

obligations will not guarantee compliance with the annual emissions target in 2030 if large numbers of banked 

permits are used for compliance in the last compliance period, or if current market oversupply conditions persist 

long enough to unduly delay investments in pollution reducing technologies that will be needed to achieve the 

2030 target and put us on a trajectory to achieve the 2050 target. 

 

We identify three interdependent factors that will affect the cap and trade program’s ability to deliver the 

pollution reductions required to achieve the 2030 target: Total Allowance Supply and Distribution Among 

Reserve Tiers, Banking Rules, and Complementary Policies. No one of these factors should be considered in 

isolation, because each  affects the overall market dynamics, including allowance scarcity, price signals, and 

investment timing. For this reason, CARB should analyze likely market performance under a range of scenarios, 

and adopt rules that are consistent with the level of performance required of the market under the Scoping Plan 

Scenario. 
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a. CARB Should Establish A Transparent Mechanism To Assess Risks from Oversupply 
and Take Early, Incremental Action Correct it 
 

Multiple independent researchers and program stakeholders have raised the issue of over-supply of allowances 

relative to expected pre-2020 emissions. A potentially massive balance of allowances currently exists, spread 

between CARB’s Auction Account, individual holding accounts and expected future allocations. While a 

moderate amount of banked credits can serve as a hedge against price volatility, the current over-supply of 

allowances greatly exceeds the amount needed as a reserve and threatens the program’s ability to meet critical 

GHG reduction targets in 2030 and beyond. There is sufficient aggregate capacity in holding accounts for this 

oversupply to be held through much or all of the next decade, and there will likely be a financial incentive to do 

so as auction reserve prices rise and as we approach 2030.  

 

If permits are held through the mid-2020’s and deployed in the late years of the program, real emissions could be 

significantly above targets even while all parties are nominally in compliance with Cap and Trade rules (See 

figure below). 

  2

2 Legislative Analysts’s Office, Cap-and-Trade Extension: Issues for Legislative Oversight, Figure 3,  (2017) 
http://www.lao.ca.gov/Publications/Report/3719. 
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It is important that California achieve a trajectory of emissions reductions compatible with the goals of SB 32. In 

addition to the legal, perceptual and political problems which would arise from missing the SB 32 target, success 

in the global effort to combat climate change requires broad decarbonization by mid-century. If California ends 

the 2020’s far behind the trajectory needed to achieve this global imperative, the consequences could be severe. 

 

We acknowledge that the scenario described above is a risk, not a certainty, and the Cap and Trade program is 

designed to be, to a certain extent, self-correcting and resistant to a variety of external challenges. That 

self-correcting nature is predicated upon the system maintaining an approximate balance between the supply and 

demand for emission allowances, to allow the market to function in a predictable way.  

 

CARB has asserted in workshops that it possesses the authority to adopt a variety of corrective measures, in the 

event that the imbalance between allowance supply and demand persists and becomes a threat to program 

stability. We agree that CARB has sufficient authority to take corrective action, however there may be significant 

temporal and procedural constraints which would affect such action. The multi-year compliance schedule means 

that CARB may have to wait for several years before unambiguous evidence emerges that oversupply is 

persisting through to later years in the program. Then any corrective action would require many months of 

development and public input before it could be finalized, and then may need to wait until the following 

compliance period before it could be implemented without disrupting market activity in the compliance period at 

the time. The cumulative delay to acquire unambiguous evidence of a problem, develop a solution and deploy it 

without disrupting market activity within the compliance period at the time could easily add up to many years of 

delay, pushing the implementation date of any remedy to the last compliance period of the proposed program. If 

the oversupply at that time is even half of the most recent LAO estimate, that would require adjusting the market 

by 100 million tonnes over two or three years, a precipitous change which could significantly increase price 

volatility. 

 

To avoid this problem, CARB should take preventive steps now, to address market oversupply. At minimum, 

CARB should establish a clear set of metrics, triggering criteria and actions to facilitate quick response to 

potential problems stemming from the pre-2020 imbalance between supply and demand. By creating a process 

now, CARB maximizes its ability to make early, gradual course corrections which will promote market stability 

and send a clear and consistent long-term signal to market participants, who can modify their behavior 

appropriately. 
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The imbalance between allowance supply and demand has been identified early. This offers CARB the ability to 

send predictable signals to the market and ensure that it can respond to the potentially developing problem with 

modest, incremental adjustments to the market rather than abrupt, volatility-inducing change.  

 

We would like to reiterate our suggestion from the previous letter about how to develop a plan to support 

predictable, transparent and incremental responses to this problem. 

 

CARB should adopt policies that reduce the reserve of excess credits currently available to be               
banked or otherwise carried over into the late 2020’s. We strongly recommend the following              
steps. 
 
1. CARB should quantify the oversupply of allowances at the end of the 2018-2021             
compliance period, including permits held in the auction account, APCR and entity holding             
accounts. 
 
2. CARB should set a schedule for drawing down the oversupply of allowances which             
ensures that real emissions from capped sectors decline sufficiently for the state to meet SB 32                
goals and be on a trajectory which maximizes the chance to achieve mid-century decarbonization              
targets including Executive Order B-30-15. 
 
3. CARB should evaluate and take steps to draw down the over-supply including, but not              
limited to: 

i. Reducing the GHG allowance budget by an amount which yields a           
cumulative reduction equal to the total oversupply 

ii. Decreasing the value of allowances held in the auction account, APCR,           
holding accounts or other accounts over time to erode the cumulative value            
of banked allowances until the over-supply has been reduced to zero  

iii. Retiring allowances in the holding account and/or APCR 
 

CARB should periodically review the total oversupply of allowances at the end of each              
compliance period to determine whether it is decreasing at the rate specified in the schedule. If                
not, CARB should take additional steps, such as those described in part 3 above, to ensure that the                  
cap and trade market provides real reductions in line with SB 32 targets. CARB should identify                
the mechanisms it will employ to make these adjustments during this rulemaking process in order               
to send as consistent a signal to the market as possible. 
 
 

b. CARB Should Retire Oversupplied Allowances, Rather Than Move Them to Reserve 
Tiers 

 
CARB has, at several points, moved permits from the Auction Account, or other agency accounts, into the Price 

Containment Reserve. Staff indicated plans to move an additional amount of allowances out of the Auction 

Account to reflect the additional Compliance Offsets AB 398 authorized to be used after 2025. We recognize and 
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support Staff’s desire to reduce the supply of allowances in the Auction account, which would help bring prices 

off the floor. Independent analysis, however, suggests that the Auction Account will remain oversupplied by 100 - 

200 million allowances unless additional action is taken.   3

 

If the market were operating from a position of approximately balanced supply and demand, moving allowances 

to the APCR would be a prudent course of action to preserve future flexibility by keeping those allowances 

nominally within the Cap and Trade program. As discussed in the previous section, however, the market is not 

operating under a balance of allowance supply and demand. There is consensus among independent experts and 

most stakeholders that allowance supply exceeds demand and will continue to do so for several years, at least. 

Under these conditions, moving permits to the APCR does not address the fundamental problem; APCR permits 

return to the market at certain price points and can be used to satisfy compliance obligations. If permits from a 

Price Tier or the APCR are used for compliance, real emissions from covered entities can be significantly in 

excess of levels needed to maintain a trajectory towards attainment of SB 32 and mid-century decarbonization 

goals.  

 

We agree with Staff that it is better to have excess allowances in the APCR or Price Tiers than in the Auction 

account or entity holding accounts and recognize that actions to move permits out of the Auction Account in the 

past were a step in the right direction. Moving allowances to the APCR or Price Tiers is not sufficient, however, 

to address the critical long-term problem of oversupply potentially causing California to miss its emission targets.  

 

Accordingly, we strongly recommend that excess allowances be retired from the program, rather than moved to 

the APCR or Price Tiers. We also recommend that Price Containment Reserve allowances that would be released 

at the level of the price ceiling be retired, instead. The presence of an explicit price ceiling mechanism obviates 

the need to have a separate reserve of allowances at the price ceiling and the statutory requirement to reduce 

emissions from permits sold at the price ceiling on a ton-for-ton basis means that ceiling price transactions which 

occur through the price ceiling mechanism have an additional safeguard for environmental integrity.  

 

c. Effective Procedures are Needed to Ensure Environmental Integrity at the Price Ceiling 
 

3 See http://energyinnovation.org/wp-content/uploads/2018/02/WCI-oversupply-grows-February-update.pdf, 
which estimates that oversupply in the combined WCI market will be 200 - 340 million tons at the end of 2020. 
California’s share of that total is approximately 100-200 million allownaces, after subtracting the staff proposal 
to remove 23 million allowance to account for offset credits.  
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AB 398 requires emissions reductions on a ton-for-ton basis to counteract any emissions above the program’s 

emission budget associated with allowances sold at the price ceiling. Accordingly, CARB should design the price 

ceiling mechanism to ensure environmental integrity in the event of high allowance prices. The price ceiling 

mechanism should prioritize the procurement of real, quantifiable, verifiable and permanent emissions reductions 

beyond what would have happened in absence of the ceiling mechanism and these reductions should be procured 

as quickly as is practicable.  

 

We laid out principles for effective ceiling mechanism design in our January 16th blog post on the subject.  In 4

brief: 

● Ton-for-ton reductions must be real, quantifiable, verifiable and permanent reductions in emissions 

which are additional to those which would have otherwise occurred in the status quo. 

● CARB should compile a registry of projects eligible to qualify as ton-for-ton reductions well in 

advance of any need for such projects, in order to ensure that when timely reductions are needed, the 

necessary procedural steps have already been taken. Project developers would submit their project to 

this registry and go through the certification process as projects came on-line. This ensures that if the 

ceiling is reached, there are projects ready to go in a timely fashion. 

● If the price ceiling is reached, CARB should, as soon as possible, purchase half of the required 

emissions cuts from  projects which have been certified and added to the registry. CARB should use a 

reverse-auction or similar blinded procedures to allocate purchases equitably between eligible, 

cost-effective projects with the intent to engage as many registered projects as possible and procure 

emissions cuts as rapidly as possible. The intent is to reward as many project developers as possible 

for participating in the registry system. 

● The other half of the required emissions cuts should be allocated by a conventional grantmaking 

process, administered by CARB, through which CARB should seek to maximize co-benefits to 

California. CARB could draw projects from the registry described above or make other investments 

designed to compensate for the excess emissions and advance California’s climate, clean air, and 

equity goals.  

● CARB should allocate three-quarters of any remaining revenue from the sale of permits at the price 

ceiling to projects which reduce emissions under capped sectors, in order to take pressure off the 

market and reduce the chance that prices will remain at or near the cap level. These projects should 

4 https://nextgenpolicy.org/blog/california-cap-trade-price-ceiling-design/ 

9 



 

prioritize areas where market failures or other economic conditions prevent existing policies from 

effectively reducing emissions. 

● The final quarter of remaining revenue should be used to replenish the stock of qualified 

emissions-reducing projects in the registry, to ensure that timely emissions cuts are available if prices 

return to the level of the cap.  

 

By building an effective cap-preserving mechanism at the price ceiling, CARB can ensure that the 

environmental integrity of the cap-and-trade program is preserved under even extreme and unusual market 

conditions.  

 

d. Banking Rules 

 
In addition to addressing market oversupply, CARB should consider adjustments to current allowance banking 

rules. Current banking rules, which provide for holding limits, but no restrictions on the length of time banked 

allowances may be held or any means of adjusting banked allowances’ value to account for the need to hit not just 

cumulative, but also annual emissions targets, do not prevent speculative behavior that may artificially increase 

near-term allowance prices and costs to Californians if CARB addresses the current market oversupply.  

 

Staff noted in its presentation that there is not currently strong evidence of allowance hoarding or speculative 

behavior in the market. This is not an indication that present rules are adequate to prevent speculative behavior. 

Rather, it is an indication that many market participants do not currently anticipate future allowance scarcity. But 

if the cap and trade market must begin driving pollution reductions at the levels anticipated in the Scoping Plan, 

and we are to achieve the 2030 target, allowances must necessarily become increasingly scarce, and the program 

must begin driving more reductions than can be expected if prices remain at or near the auction reserve price. 

CARB should therefore not rely on present banking practices continuing indefinitely and should proactively 

prepare for how banking practices are likely to change in a market with an expectation of increasingly scarce 

allowances. 

 

We therefore reiterate our previous comment on this topic: 

 
CARB should assess options for reducing the incentive to treat cap and trade allowances as merely                
high-yield/low-risk financial instruments. Among other options, CARB should consider shortening the           
period during which banked allowances may ultimately be surrendered or forbidding the banking of              
allowances across three-year compliance periods. If allowances are purchased at the end of the              
surrender period, CARB should consider a system under which unused allowances can be returned and               
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their purchase price credited towards allowances purchased in the next period. CARB should also              
consider adjusting allowances’ compliance value over time to reflect changes in the reserve price              
and/or cap decline rates. Banked allowances’ compliance value may be adjusted to reflect their relative               
value against a shrinking cap. One way to accomplish this would be to treat banked allowances as a                  
deposit against future allowance purchases’ reserve price plus the dollar amount above the reserve              
price at which the banked allowance was purchased, but requiring the party surrendering the banked               
allowance to make up the difference between the clearing price and the reserve price in the surrender                 
year. Another option is to adjust the compliance value of banked allowances by an amount               
proportionate to the increased cap stringency and increased reserve price. 
 

e. Complementary Sector-Specific Policies 

 
As CARB further develops market rules for the 2021 – 2030 cap and trade program it must consider how this 

program will interact with sector-specific policies to meet the emission reduction target mandated in SB 32. In 

addition to managing the supply of allowances by setting the price ceiling and speed bumps at appropriate 

levels and adjusting banking rules to avoid speculative behavior, CARB should reduce demand for allowances 

by strengthening its other emission reduction policies.  

 
i. Transportation 

Targeted policies will be particularly important to reduce emissions from mobile sources, which emit 40 

percent of California’s greenhouse gases and are likely to be less responsive to the price signal from the cap 

and trade program than other sectors. Fortunately, CARB has a variety of other tools it can use to reduce 

mobile source emissions by improving vehicles, transportation fuels, and the transportation system to support 

California’s vibrant economy in a progressively cleaner and more sustainable fashion. 

 

California must transition to 100% clean vehicles as soon as possible to meet its climate and clean air goals. 

CARB must update its mobile source strategy for light duty vehicles to ensure that 5 million Zero Emission 

Vehicles (ZEVs) are on the road by 2030, as called for by Executive Order B-48-18. To accomplish this CARB 

should strengthen its Zero Emissions Vehicle mandate and develop 2026-2030 tailpipe greenhouse gas 

emissions standards that set a course to 100% clean new cars by no later than 2040. To jumpstart the 

transformation of California’s new car market, CARB should enhance the effectiveness of its clean vehicle 

rebate program by establishing a rebate schedule that is high enough in the near term to make ZEVs price 

competitive with internal combustion engine vehicles, with rebate levels declining in steps as a function of 

cumulative sales. CARB should also work with the Franchise Tax Board to establish a system for instant 

eligibility verification to enable true point-of-sale rebates. For the medium- and heavy-duty sector CARB 
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should adopt the Innovative Clean Transit Regulation and continue to focus incentives on true zero emission 

vehicles whenever they are available for a given duty cycle.  

 

The Low Carbon Fuels Standard (LCFS) is an essential tool for expanding the clean transportation fuels market 

in parallel with improving the vehicles which use these fuels. The LCFS has reduced emissions by over 30 

million metric tons of carbon dioxide equivalent since its inception in 2011 by incentivizing transportation fuel 

producers to bring to market cleaner alternatives to petroleum like biodiesel, renewable diesel, ethanol, 

renewable natural gas and electricity. CARB’s draft plan to extend the program calls for the carbon intensity 

reduction target to rise from 8% in 2020 to 20% by 2030. This is a very conservative goal and NextGen will be 

providing detailed comments to the LCFS rulemaking showing that there will be enough low-carbon fuel 

available to set a higher target, which will reduce emissions by millions of tons per year. 

 

We can also get smarter and more equitable in the way we think about transportation in the first place. 

California’s Sustainable Communities and Climate Protection Act (aka, SB 375, passed in 2008) requires 

city transportation planners to improve access to transit, change zoning to bring people closer to jobs and 

services, and encourage more walking and biking. 

SB 375 sets a good goal, but more is needed to achieve it. California should invest more in programs like 

Transformative Climate Communities, which creates a pool of funding from cap and trade that 

neighborhoods can use to help make walking, biking, carsharing, and transit the best transportation option 

for people in their communities. Neighborhoods can begin to guide their own process of transforming their 

mobility by adopting innovative solutions, while serving as living laboratories for novel ideas. 

ii. Buildings 

Homes and commercial buildings (restaurants, hospitals, stores, offices, etc.) were responsible for 11 percent 

of California’s heat-trapping pollution in 2015, as much as emissions from in-state electricity generation. 

Besides improving our buildings’ ability to keep warm with less fuels through strong efficiency standards, 

we need to begin replacing fossil natural gas in buildings with electricity and renewable gas. 

CARB and California’s energy regulators have taken some initial steps to recognize the benefits of building 

electrification and have the opportunity to do more in 2018.  To the extent that buildings continue to use gas 

it is also possible to reduce emissions by replacing some fossil natural gas with renewable natural gas 

(RNG). For example, biogas captured from landfills, dairy digesters, and waste treatment plants can be 

purified to produce pipeline quality gas and injected into the existing gas distribution system. This strategy 
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should not be considered a substitute for building electrification because using RNG does not eliminate 

methane leaks and RNG supplies are limited. 

iii. Oil Supply 

When it adopted the 2030 Scoping Plan, CARB also resolved to “continue to evaluate and explore 

opportunities to achieve significant cuts in greenhouse gas emissions from all sources, including supply-side 

opportunities to reduce production of energy sources.” A recent report from the Stockholm Environment 

Institute (SEI) shows that there are indeed significant opportunities to reduce emissions by aligning 

California’s oil supply policies with its policies to reduce demand for petroleum products.  Indeed, failure to do 5

so would lead to significant leakage of the emission reduction benefits from California’s clean cars and low 

carbon fuels policies as the petroleum demand reductions produced by these policies are partially offset by 

increased oil demand outside of California. SEI’s analysis also indicates that the cost of emission reductions 

driven by phasing down oil production in California are comparable to the cost of other policies included in the 

Scoping Plan.  

 

CARB should evaluate available regulatory pathways to begin bringing fossil fuel production in California into 

line with the decline in consumption (relative to a BAU baseline) we are currently achieving, and prepare for 

the significant declines in consumption that will and must occur if we are to achieve our 2030 and 2050 

pollution reduction targets.  

 

iv. CARB Should Continue to Develop New Pathways 

As our understanding of climate change increases, so does the need to address a broader spectrum of both 

causes and effects. CARB must proactively expand the portfolio of tools at its disposal, to continue to drive 

down emissions in an efficient manner while addressing critical economic, equity, and environmental goals. 

Expanding the set of tools at our disposal will be essential to our long term success. Accordingly, CARB 

should commit significant resources to develop new methods of leveraging the power of the Cap and Trade 

market to address a variety of critical challenges. Developing methods to quantify the GHG benefit from forest 

management practices which reduce wildfire risk and valorizing that through the Cap and Trade market would 

help bring resources into this desperately needed area. Developing a carbon capture and sequestration protocol 

eligible to generate credits or offset emissions would help drive that critical climate-protective technology 

forward. Another possible opportunity to drive further emissions reductions would be to use the Cap and Trade 

market to value fossil fuel supply limitation measures.  

5 https://www.sei-international.org/mediamanager/documents/Publications/SEI_2018-DB-California_oil.pdf 
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3. CARB Should Provide a Transparent Analysis Showing that its Proposed Cap and Trade 
Market Rules, plus Complementary Policies, will Deliver Compliance with SB 32  

 
The Scoping Plan attributes 236 million tons of cumulative emissions reductions between 2021 and 2030 to the 

cap and trade program, and 60 (34 – 79) million tons of reductions in the year 2030. These numbers, however, 

were derived by subtraction, not analysis. Staff developed an estimate of the total emission reductions from a 

Reference scenario required to meet the SB 32 target and subtracted reductions expected from a set of 

sector-specific “known commitments,” yielding a gap that the Scoping Plan assumes will be filled by the cap 

and trade program.  

 

While this may have been an acceptable approach for developing the Scoping Plan at a time when the 

post-2020 cap and trade market rules had not yet been defined, CARB staff should present a more rigorous 

estimate of the emission reductions that cap and trade can be expected to deliver given the final set of market 

rules it proposes for adoption. This would allow the Board to assess whether the proposed rules, in combination 

with complementary sector-specific policies, are likely to achieve the SB 32 target, as required.  

 

This analysis should not only provide a reasonable estimate of the aggregate emission reductions expected from 

cap and trade, given the proposed market rules, but also one or more SB 32-compliant scenarios showing actual 

emissions by sector that could plausibly result from the combination of cap and trade and known commitments 

to complementary sector-specific measures. This level of disaggregation is necessary to allow CARB and 

interested stakeholders to evaluate the credibility of the analysis in attributing emissions reductions to different 

policies while avoiding double counting. This would also allow CARB to determine whether it would be 

desirable to strengthen known commitments or adopt additional complementary measures to provide greater 

assurance that the SB 32 target will be met.  

 

 

4. CARB Should Maintain Current Industrial Assistance Factors Until 2021 and Re-examine 
Benchmark Factors for 2021-2030 

 
CARB has not yet identified any rational basis for changing the industrial assistance factors (IAFs) for the current 

compliance period. The Discussion Draft and Presentation assert, without support, that altering current 

regulations represents a “conservative” approach and provides polluters with a “smooth path” to their post-2020 

allocation levels. Neither document provides any evidence or even conjecture that this change is needed or useful 
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to counter emissions leakage. In the absence of strong evidence of need to ensure the environmental integrity of 

the cap and trade program, CARB should not allocate additional free allowances to these polluters, many of 

which operate in some of California’s most polluted and most-disadvantaged communities. This action therefore 

runs directly contrary to the intent of AB 197, which directs CARB to prioritize pollution reductions in these 

communities, not give these polluters additional leeway at the expense of other market participants. 

 

Polluters that would benefit financially from the proposed change in existing final regulations are currently 

operating under the existing IAFs, which are already higher than CARB’s analysis shows is needed to prevent 

leakage, and they have the expectation of the post-2020 IAFs required by AB 398. Neither the statute nor market 

conditions indicate any need for a change to current regulations. The legislature had every opportunity to require 

this change, and chose instead to maintain existing regulation for the current period, and to implement changes 

only after 2021.  

 

It is unconscionable for CARB to consider an action so clearly contrary to the intent of both AB 398 and AB 197 

to adjust the current rules merely for the sake of being able to draw a straight line on a graph to provide a “smooth 

path,” as is done in Staff’s presentation on this topic.  

 

Staff’s repeated reminders that the IAFs do not relieve covered entities of their entire compliance obligation and 

that the proposed increase in free allowances is  relatively small proportion of the entire allowance market are 

irrelevant to the question as to whether the current regulations should be changed to provide these polluters with 

additional free allowances. The same rationale could equally justify giving free allowances to any entity for any 

reason. Unless Staff can provide strong evidence that current factors are resulting in leakage that would be 

mitigated by increasing the free allowances polluters receive, there is no basis for changing the current allocation.  

 

Staff has also indicated that with additional free allowances, these sources will have more capital on hand which 

may be invested in pollution reductions, but has provided no evidence that capital availability is a constraint on 

pollution reduction investments or that these source intend to use the value of additional free allowances to make 

these investments. These sources have not made any binding commitments to invest the value of additional free 

allowances in pollution reduction projects and nothing in the staff proposal would compel them to do so. It is just 

as likely that the additional free allowances will be spent on shareholder profits, lobbying, executive 

compensation, or any other unspecified corporate expenditures.  
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If the proposed change takes place, there is no evidence they will do anything to prevent leakage or incentivize 

pollution reductions.With current market prices at or near the auction reserve price, they also do little to nothing 

to shield California consumers form any price impacts. Rather, they will only serve to divert over $300 million 

worth of allowances and the associated revenue they would raise at auction away from investments in pollution 

reductions and other community resilience investments. This money would instead go directly into the hands of 

the very polluting industries whose impacts that money should go towards abating. 

 

The Board has directed Staff to propose this change, and Staff has no choice but to follow the Board’s direction. 

Nevertheless, Staff should fully inform the Board that the change to the current regulations is unnecessary, not 

required by statute, and counter to the intent of the cap and trade program so that the Board may make an 

informed decision to reject the change. 

 

In addition to maintaining the existing IAFs in current regulation, Staff should examine potential adjustments to 

industrial allocations in the 2021 to 2030 period. The current benchmark factors, for example, were set based on 

data that reflected industry practice that may no longer be current. CARB should fully examine current practice 

and recent technological advancements, and if appropriate, adjust the benchmark factors accordingly. 

 

 

5. Offsets 
a. Direct Environmental Benefits 

 
Staff has requested feedback on how offsets may be qualified as providing Direct Environmental Benefits to the 

state of California (DEBs) for the purposes of compliance with AB 398. Staff has proposed to define DEBs as 

“the reduction or avoidance of any air pollutant in the state or avoidance of any pollutant that could have an 

adverse impact on waters of the state,” to qualify any in-state offset project as compliant with this requirement, 

and to allow for individualized project reviews for offsets that are neither geographically inside California nor 

directly beneficial to a river that flows through California.  

 

These guidelines provide a useful starting place for distinguishing projects with direct versus indirect benefits to 

California. Staff should provide more specificity on how projects may fail to meet these requirements.  

 

First, CARB should clarify that, for the purposes of DEBs certification, the pollution reductions or avoidances 

from an offset project must occur as a direct , rather than indirect  effect of the offset project, and that those 
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reductions must result in air or water quality benefits inside the geographic boundaries of California. For 

example, an out of state anaerobic methane digester may directly reduce some air pollutants that would otherwise 

be emitted from the undigested feedstock, but unless it is clear that these pollutants would affect air quality in 

California, these pollution reductions should not qualify as DEBs. Similarly, the combustion of that methane for 

onsite space heating may indirectly  reduce emissions that would otherwise have occurred if the onsite operations 

had providing the space heating from another source, or the operation may indirectly reduce emissions elsewhere 

if the captured methane is injected into a natural gas pipeline for sale as RNG. In either case, whether these 

indirect emission reductions occur in California or not, they should not be considered DEBs because they are, by 

definition, not “Direct.”  

 

Second, Staff should clarify that the reduction or avoidance of “any air pollutant” refers to air pollution reductions 

above and beyond any greenhouse gas reductions that occur as a result of the project. Staff indicated that this is 

the intent of the proposed rule, and agreed that it is the clear intent of the statute in establishing DEBs offsets as a 

separate category from non-DEBs offsets. We are requesting that Staff clearly make this distinction in the 

regulatory documents as well. 

 

Finally, staff should indicate clearly to offsets project developers that the bar for showing that out of state projects 

provide DEBs is a high one, and one that is increasingly difficult to satisfy, the farther a project is form 

California. CARB would be well within its rights to exclude out of state offsets altogether from eligibility for 

DEBs designation. Some stakeholders have expressed concern that this clear geographic distinction may violate 

the federal Commerce Clause, but this concern is misplaced. CARB is not seeking to prevent the purchase or sale 

of offsets, nor is it engaged in any discriminatory or protectionist behavior, nor is it seeking to regulate activities 

that occur outside of California. CARB offers regulated entities the opportunity to meet a portion of their 

compliance obligation for the voluntary cap and trade program through the voluntary alternative compliance 

mechanism of purchasing offsets that meet certain standards of effectiveness. CARB’s role in determining the 

form of voluntary alternative compliance within a voluntary alternative compliance air pollution reduction 

program bears no connection whatsoever to the federal Commerce Clause or the protectionist behavior it seeks to 

prevent. CARB should therefore feel no obligation to accept out of state offsets (or any other offsets for that 

matter) at all merely out of concern for Commerce Clause compliance. CARB should therefore prioritize the clear 

intent of the legislature to ensure that at least half of the offsets provided for cap and trade compliance provide 

direct, tangible environmental co-benefits to California, and set a high bar for out of state projects to demonstrate 

that they meet these requirements. 
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b. Other Offsets Topics 
 

In AB 398 the legislature reduced the share of compliance obligations that can be satisfied with offsets as well as 

requiring that at least half of the offsets submitted for compliance provide direct environmental benefits in 

California. This is a clear indication that the legislature prioritizes direct emission reductions over offsets (as it 

stated explicitly in AB 197, enacted in 2016) and is concerned generally that offsets may not achieve climate and 

other benefits that are equivalent to directly reducing emissions from sources covered by the cap and trade 

program. In the preliminary discussion draft staff has only addressed the definition of Direct Environmental 

Benefits. As stated in our previous comments, NextGen encourages CARB to respond to the legislature’s 

concerns about offsets in a comprehensive manner by quickly establishing the Compliance Offsets Protocol Task 

force and ensuring that all offset protocols include conservative benchmarks for assessing additionality.  

 

 

6. Conclusion 
 

California’s cap and trade system has been the foundation of its global leadership in climate policy for the last 

decade. CARB now has the opportunity, and the responsibility, to ensure that it can continue in this role for the 

next decade and beyond. We appreciate the substantial effort CARB Staff has invested in this essential task, as 

reflected in its preliminary discussion draft, concept paper, and workshop presentation, and its commitment to 

engage with all stakeholders in a transparent manner. We look forward to continued constructive engagement as 

this process moves forward. 

 

Sincerely, 

 

Dan Lashof, 
Chief Operating Officer 
 
David Weiskopf, 
Climate Policy Director 
 
Colin Murphy,  
Transportation Policy Manager 
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October   27,   2017 

 

California   Air   Resources   Board   Staff 

Cap   and   Trade   Program 

Via    http://www.arb.ca.gov/cc/capandtrade/meetings/meetings.htm 

CC:   Mary   Nichols,   Chair,   California   Air   Resources   Board 

 

NextGen   California’s   Comments   on   the   October   12,   2017   Workshop   on   Next   Steps   for   the 

Post2020   Cap   and   Trade   Regulation 

 

Thank   you   for   the   opportunity   to   provide   informal   comment   on   the   October   12th   presentation   and   discussion   of 

next   steps   for   the   post2020   cap   and   trade   regulations.   We   appreciate   your   ongoing   efforts   to   ensure   that 

California’s   cap   and   trade   program   provides   a   model   for   the   world   to   help   achieve   significant   costeffective 

greenhouse   gas   emissions   reductions   and   drive   needed   investment   in   greenhouse   gas   abatement   programs 

throughout   the   state,   and   particularly   in   disadvantaged   communities. 

 

As   the   California   Air   Resources   Board   (CARB)   considers   how   best   to   implement   AB   398   and   achieve   the 

greenhouse   gas   reduction   targets   required   under   SB   32   and   AB   197,   cap   and   trade   program   design   considerations 

will   be   more   important   than   ever.   According   to   the   updates   to   the   scoping   plan   that   CARB   shared   on   the   morning 

of   October   12,   2017,   CARB   is   contemplating   a   scoping   plan   under   which   the   existing   emissionsreducing   policies 

that   will   contribute   to   meeting   our   2030   carbon   reduction   targets   will   only   drive   57%   of   projected   cumulative 

emissions   reductions   with   cap   and   trade   driving   the   remaining   43%   via   the   price   signal   it   creates.   As   recently   as 

March   of   this   year,   CARB   expected   these   policies   to   provide   72%   of   reductions,   and   cap   and   trade   to   provide 

28%.    (See   Figure   1).  1

 

This   shift   means   that   the   cap   and   trade   program   must   drive   53%   more   reductions   than   CARB   had   previously 

expected   unless   additional   technological   breakthroughs,   more   aggressive   complementary   policies   adopted   via 

regulation   or   legislation,   or   other   exogenous   factors   lead   to   significantly   more   reductions   than   are   currently 

anticipated.   In   previous   years,   scoping   plans   anticipated   that   the   carbon   market   would   drive   far   fewer   reductions 

both   in   absolute   terms   and   as   a   proportion   of   all   emissions   reductions. 

1   Compare   PATHWAYS   Outputs,   GHG   Emissions   by   Measure,   Scoping   Plan   Scenario, 

https://www.arb.ca.gov/cc/scopingplan/pathways_ghgs_by_measure_final_17jan2017.xlsx,   to   Slide   16, 

https://www.arb.ca.gov/cc/scopingplan/meetings/101217/spoctoberworkshopslides.pdf. 

 

http://www.arb.ca.gov/cc/capandtrade/meetings/meetings.htm


 

 

Figure   1:   Comparison   of   Cumulative   Projected   Emissions   Reductions,   March   2017   PATHWAYS   Outputs 

vs.   October   12   Scoping   Plan   Update   Presentation 

 

 

These   shifts   come   at   a   time   when   additional   reductions   from   the   electric   sector,   which   has   led   emissions 

reductions   to   date,   will   begin   to   take   on   a   diminishing   role   in   California’s   overall   greenhouse   gas   abatement 

efforts.   Electricity   sector   emissions   currently   represent   only   about   one   fifth   of   statewide   emissions.   Even   if   this 

sector   were   to   achieve   carbon   neutrality   in   2030   (a   significantly   faster   rate   of   decarbonization   than   is 

contemplated   even   by   SB   100,   which,   if   passed,   would   establish   a   60%   Renewable   Energy   target   for   2030),   it 

would   only   achieve   about   half   of   the   required   reductions.   Other   economic   sectors,   which   have   historically   had 

more   difficulty   reducing   emissions,   must   significantly   accelerate   their   rate   of   decarbonization,   and   these 

reductions   must   be   driven   in   substantial   part   by   the   carbon   pricing   mechanism   in   the   cap   and   trade   program.  
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At   the   same   time,   AB   398   limits   some   tools   available   to   the   state   to   help   drive   reductions   in   some   of   the   sectors 

where   it   has   been   most   difficult   to   make   progress,   by   eliminating   CARB’s   authority   to   directly   regulate   CO2   from 

refineries   and   by   removing   authority   of   Air   Districts   to   adopt   more   stringent   local   and   sourcespecific   CO2 

standards   than   CARB.   AB   398   also   requires   CARB   to   maintain   high   Industry   Assistance   Factors   for   refineries 

and   other   heavy   industrial   emitters,   which   reduces   the   incentive   cap   and   trade   can   provide   for   these   sources   to 

invest   in   technologies   that   will   help   them   to   reduce   carbon   emissions.   These   statutory   changes   place   even   more 

pressure   on   the   cap   and   trade   program   to   drive   large   emissions   reductions   from   a   shrinking   pool   of   emissions, 

even   as   some   sources   are   provided   with   counterincentives   that   may   tend   towards   slowing   those   same   reductions. 

 

It   is   therefore   essential   that   CARB   assess   how   updates   to   the   cap   and   trade   program   are   likely   to   affect 

economywide   and   sectorspecific   emissions   prior   to   adopting   new   regulations.   The   following   comments   offer 

constructive   suggestions   for   how   CARB   can   help   to   ensure   that   the   cap   and   trade   program   is   as   effective   as 

possible   as   it   takes   on   this   difficult,   but   achievable   task. 

 

1. CARB   should   adopt   market   rules   that   will   help   to   ensure   that   the   ambitious   level   of   emissions 

reductions   reflected   in   the   scoping   plan   are   actually   achieved   and   that   the   State   achieves   both 

cumulative   and   annual   emissions   reductions   in   a   manner   that   complies   with   SB   32   and   AB   197 

 

SB   32   requires   that   CARB   “ensure   that   statewide   greenhouse   gas   emissions   are   reduced   to   at   least   40   percent 

below   the   statewide   greenhouse   gas   emissions   limit   no   later   than   December   31,   2030.”    It   is   notable   that   this 2

target   sets   a   date   certain   by   which   the   40%   emissions   reduction   must   be   achieved,   rather   than   establishing   a 

cumulative   emissions   limit.   This   datespecific   target   is   consistent   with   the   broader   goal   of   California’s   climate 

policy:   to   move   our   state   towards   a   clean   economy   that   will   be   sustainable   for   many   future   generations. 

Achieving   this   goal   requires   substantially   decarbonizing   by   midcentury   and   achieving   at   least   the   80% 

reduction   by   2050   specified   in   Executive   Order   B3015.   The   2030   target   marks   progress   along   the   way   but 

simply   meeting   this   target   –   or   some   proxy   for   it   as   expressed   in   a   cumulative   emissions   inventory   –   does   not 

constitute   success;   the   State’s   emissions   must   be   on   a   trajectory   that   maximizes   the   chance   of   achieving   broad 

midcentury   decarbonization.   The   current   cap   and   trade   market   structure   could   allow   real   emissions   to   greatly 

exceed   the   SB   32   target   even   while   the   program   is   nominally   meeting   all   of   its   own   goals,   through   the   use   of 

allowances   banked   or   held   in   reserve   –   of   which   there   is   a   massive   supply   at   present    –   and   offsets.   Such   an 3

2   California   Health   and   Safety   Code   §   38566. 
3    Legislative   Analyst’s   Office,   letter   to   Hon.   Cristina   Garcia,   June   26,   2017.   Attached. 
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outcome   would   dramatically   increase   the   required   rate   of   post2030   emissions   cuts,   making   attainment   of 

critical   midcentury   goals   much   more   difficult.   To   avoid   this   dangerous   outcome,   actual   emissions   in   2030 

must   be   at   or   below   SB   32   targets.  

 

Merely   identifying   the   remaining   required   reductions   after   existing   complementary   measures   are   fully   achieved 

as   work   for   cap   and   trade   to   do   through   “the   magic   of   the   marketplace”   does   not   provide   Californians   with   an 

adequate   basis   for   assessing   the   efficacy   of   proposed   market   changes   to   achieve   the   substantial   remaining 

reductions.   Nor   is   this   approach   consistent   with   the   spirit   of      AB   197,   which   requires   that   CARB’s   actions   to 

reduce   greenhouse   gas   emissions   “be   done   in   a   manner   that   is   transparent   and   accountable   to   the   public   and   the 

Legislature”   and   CARB   prioritize   approaches   “that   result   in   direct   emission   reductions   at   large   stationary 

sources   of   greenhouse   gas   emissions   sources   and   direct   emission   reductions   from   mobile   sources.”  4

 

When   considering   how   best   to   implement   cap   and   trade   for   20202030,   CARB   should   therefore   analyze   and 

publish   one   or   more   scenarios   showing   actual   emissions   by   sector   that   comply   with   the   SB32   target   that   could 

plausibly   result   from   the   combination   of   cap   and   trade   and   existing   complementary   measures.   If   CARB 

determines   that   additional   complementary   measure   will   be   needed   in   order   to   ensure   that   cap   and   trade 

allowance   prices   remain   within   tolerable   ranges,   it   should   adopt   those   policies   if   it   has   authority   to   do   so   and 

identify   needed   policy   changes   that   the   legislature   should   consider.   

 

A. Clarify   the   Role   of   Offsets   in   how   Cap   and   Trade   Will   Ensure   Compliance   with   SB   32 

 

In   providing   the   assessment   of   how,   specifically,   cap   and   trade   will   help   to   ensure   compliance   with   SB   32   and 

AB   197,   CARB   should   clarify   its   methodology   for   how   it   accounts   for   the   effects   of   carbon   offsets   as   an 

available   compliance   tool   in   the   cap   and   trade   system.  

 

In   2030   sources   covered   by   the   cap   may   use   offsets   to   satisfy   6%   of   their   compliance   obligation,   at   least   half   of 

which   must   provide   benefits   in   California.   Assuming   that   sources   use   the   maximum   number   of   offsets   they   are 

allowed   to   use,   that   means   that   their   actual   covered   emissions   are   likely   to   be   6.4%,   or   12.8   million   tons   above 

the   nominal   2030   cap   of   200.5   million   tonnes.   Even   assuming   that   the   offsets   which   provide   benefits   in 

4   AB   197   (2016)   Findings   and   Declarations   and   California   Health   and   Safety   Code   §   38562.5(a).   I.e.,   if   6%   of   aggregate 

emissions   are   offset,   to   reach   a   nominal   cap   of   200.5   million   tonnes,   actual   emissions   will   be   200.5/.94   =   213.3   million   tons,   12.8 

million   tons   above   the   nominal   cap. 
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California   result   in   emission   reductions   from   uncapped   sources   in   California   and   are   reflected      in   the   inventory, 

the   use   of      outofstate   offsets   will   still   result   in   additional   emissions   of   up   to   6.4   million   tons   within   the   capped 

sources   in   California,   which   will   need   to   be   compensated   by   making   corresponding   reductions   from   uncapped 

sources   to   comply   with   SB   32.   CARB   should   clarify   whether   and   how   it   intends   to   achieve   any   compensating 

reductions   in   uncapped   sources   within   California’s   inventory.   5

 

The   2015   inventory   shows   total   emissions   of   440.4   million   tons,   while   the   cap   &   trade   allowance   budget   for 

2015   was   394.5   million   tons,   and   total   covered   emissions   in   2015   reported   to   CARB   amounted   to   340.3   million 

tons.    This   implies   that   uncapped   sources   in   the   inventory   were   responsible   for   100.1   million   tons   in   2015.   To 6

compensate   just   for   the   outofstate   offsets   allowed   to   be   used   in   2030   CARB   would   have   to   achieve   additional 

reductions   from   uncapped   sources   equal   to   6%   of   the   emissions   from   these   sources   in   2015,   over   and   above   the 

measures   currently   included   in   the   scoping   plan.   ARB   should   clarify   how   this   is   likely   to   occur,   and   whether 

adjustments   to   the   cap   and   trade   system   will   drive   these   additional   reductions. 

 

B. Price   Containment   Mechanisms   Must   Not   Hamper   Cap   and   Trade’s   Effectiveness  

 

As   the   cap   and   trade   market   takes   on   a   leading   role   in   driving   over   40%   of   emissions   reductions   –   more   than 

any   other   single   policy   in   ARB’s   scoping   plan   –   it   is   essential   that   ARB   design   market   rule   in   a   manner   that 

allows   the   market   to   function   as   a   strong   incentive   to   innovate   and   discover   novel   means   of   emissions 

reductions.   This   core   function   of   the   carbon   allowance   market   cannot   occur   if   price   containment   mechanisms 

hamper   the   market’s   price   discovery   function   by   setting   an   artificially   low   ceiling   price   or   setting   “speed 

bumps”   or   other   price   points   that   trigger   release   of   reserve   allowances   too   readily   and   too   early   in   the   program.  

 

Price   discovery   is   the   inherent   feature   of   a   cap   and   trade   system   that   allows   it   to   drive   cost   effective   emissions 

reductions   in   a   dynamic   technological   and   economic   environment.   If   artificial   breaks   exist   within   the   market 

that   prevent   allowances   from   reaching   the   price   at   which   a   marginal   abatement   technology   becomes 

commercially   viable,   that   technology   will   not   become   available.   Conversely,   if   the   technology   does   become 

available,   it   is   likely   to   decline   in   price   as   competition,   innovation,   scale,   and   learning   curves   operate   within 

5   For   the   purposes   of   this   analysis   we   are   assuming   that   all   offsets   which   provide   benefits   within   California   result   in   additional 
emission   reductions   from   uncapped   sources   within   California   and   thus   have   no   net   impact   on   the   emissions   inventory.   This   is   a 
best   case   scenario   and   CARB   will   need   to   monitor   actual   emissions   and   make   adjustments   as   needed   to   ensure   compliance 
with   SB   32. 
6    https://www.arb.ca.gov/cc/inventory/data/data.htm ;    https://www.arb.ca.gov/regact/2016/capandtrade16/ctfinro.pdf    at   p.   114; 
https://www.arb.ca.gov/cc/reporting/ghgrep/reporteddata/2015ghgemissions20161104.xlsx    sum   of   column   R 
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that   market   segment.   By   allowing   prices   to   naturally   find   the   level   of   the   needed   abatement   technology,   long 

term   carbon   reductions   become   more   cost   effective.   This   means   that   providing   too   many   price   containment 

measures   in   the   cap   and   trade   system   may   have   the   perverse   outcome   of   both   delaying   needed   emissions 

reductions   and   of   increasing   longer   term   compliance   costs   by   stymieing   innovation   and   deployment   of 

technological   advancements.  

 

ARB   should   carefully   consider   this   dynamic   when   selecting   a   methodology   for   establishing   price   containment 

mechanisms,   including   the   price   ceiling   and   price   containment   points   (“speed   bumps”)   at   which   additional 

reserve   allowances   will   be   released.   While   preventing   price   spikes   and   preventing   volatility   are   desirable 

considerations,   there   is   significant   risk   in   going   too   far   to   preemptively   counteract   these   risks.   A   healthy   market 

must   be   allowed   to   fluctuate   within   a   reasonable   range,   must   accommodate   some   tolerance   for   risk,   and   must, 

above   all,   be   allowed   to   enable   price   discovery   in   the   carbon   abatement   marketplace. 

 

AB   398   provides   no   guidance   to   ARB   regarding   the   appropriate   price   points   for   the   required   speed   bumps.      For 

this   reason,   ARB   must   look   to   the   broader   purpose   of   the   cap   and   trade   program:   to   provide   a   market   based 

mechanism   that   allows   for   cost   effective   emissions   reductions.   In   order   to   achieve   this   goal,   the   market   must   be 

allowed   to   function   in   a   manner   that   enables   price   discovery   for   carbon   abatement.   For   this   reason,   ARB 

should   set   the   “speed   bumps”   at   market   prices   that   are   relatively   close   to   the   price   ceiling.   If   the   market   is 

flooded   with   allowances   whenever   prices   begin   to   climb   even   a   small   amount   above   the   reserve   price,   the   price 

discovery   function   of   the   allowance   market   will   be   significantly   frustrated.   Price   containment   mechanisms 

should   not   be   treated   as   a   means   of   keeping   prices   artificially   low.   Rather,   they   should   be   treated   as   safety 

valves   that   will   hopefully   never   be   called   upon   –   failsafes   to   ensure   that   we   do   not   breach   the   price   ceiling.   In 

order   to   allow   the   market   to   cool   off   in   this   situation,   without   undermining   the   price   discovery   function   of   the 

market,   ARB   should   set   both   speed   bumps   well   above   the   median   available   market   price.   It   would   be 

unreasonable   to   set   the   speed   bumps   below   the   median   price;   a   market   that   has   not   even   reached   a   median 

within   an   acceptable   range   of   prices   cannot   be   said   to   be   “overheating”   in   any   way.   CARB   should   evaluate 

levels   such   as   75%,   85%   and   95%   of   the   price   ceiling   as   potential   speed   bump   points. 

 

In   selecting   a   price   ceiling   calculation   methodology,   AB   398   provides   somewhat   more   guidance.   The   statute 

directs   CARB   to   consider   among   other   factors,   “the   full   social   cost   associated   with   emitting   a   metric   ton   of 
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greenhouse   gases”   and   “the   cost   per   metric   ton   of   greenhouse   gas   emissions   reductions   to   achieve   the   statewide 

emissions   targets.”   7

 

The   former   condition   provides   some   guidance   as   a   starting   point   for   assessing   potential   price   ceilings.   AB   197 

defines   the   “social   costs”   of   greenhouse   gases   as   an   “estimate   of   the   economic   damages,   including,   but   not 

limited   to,   changes   in   net   agricultural   productivity;   impacts   to   public   health;   climate   adaptation   impacts,   such 

as   property   damages   from   increased   flood   risk;   and   changes   in   energy   system   costs,   per   metric   ton   of 

greenhouse   gas   emission   per   year.”    These   costs   have   been   traditionally   externalized   by   polluting   entities   in 8

order   to   deflect   the   full   cost   of   doing   business   onto   citizens   who   do   not   benefit   economically   from   the 

companies’   increased   profit   margins.   CARB   should   set   a   price   floor   that   reflects   a   conservative   estimate   of 

these   costs,   and   consider   a   price   ceiling   that   is   some   multiple   of   the   price   floor   and   reflects   a   higherimpact 

estimate   of      the   social   costs   of   greenhouse   gases.  

 

Methodologies   vary   in   assessing   the   social   cost   of   greenhouse   gases,   but   the   United   States   Environmental 

Protection   Agency,   employing   a   highly   conservative   methodology   that   likely   underestimates   the   full   costs   of 

carbon   pollution,   estimated   a   central   range   of   $42   and   $50   per   tonne   CO2e   in   2020   and   2030,   respectively,   in 

2007   dollars.    In   2017   dollars,   these   values   would   be   $50   to   $60.   Low   whole   number   multiples   of   these   costs 9

suggest   that   a   price   ceiling   of   $100   to   $180   per   tonne   in   today’s   dollars,   adjusted   annually   for   inflation,   would 

not   be   disproportionate   to   the   present   and   past   damage   carbon   pollution   imposes   on   society.   These   numbers   are 

also   consistent   with   EPA’s   higher   impact   estimate   (95th   percentile   at   3%   discount   rate)   of   $123   and   $152   per 

tonne   in   2007   dollars.    CARB   should   consider   the   most   recent   best   available   science   in   estimating   the   social 10

cost   of   carbon,   and   consider   price   ceilings   that   reflect   a   precautionary   approach   to   the   inherent   uncertainty   in 

estimating   the   damage   caused   by   carbon   pollution.  

 

The   latter   condition,   the   cost   of   necessary   abatement   technology,   is   also   difficult   to   predict   with   accuracy,   in 

part   because   no   jurisdiction   has   ever   attempted   to   achieve   emissions   reductions   at   the   scale   and   to   the   degree 

that   California   is   attempting   to   drive   through   the   20202030   cap   and   trade   system.   Nevertheless,   CARB   should 

7   California   Health   and   Safety   Code   §   38562(c)(2)(A)(i)(III)   and   (VI). 
8   California   Health   and   Safety   Code   §   38506 
9    Technical   Update   of   the   Social   Cost   of   Carbon   for   Regulatory   Impact   Analysis   Under   Executive   Order   12866   (May   2013, 
Revised   August   2015).   This   represents   among   the   lowest   reasonable   estimates   of   the   social   cost   of   carbon.   A   2016   study 
published   in   Nature   Climate   Change,   for   example,   estimated   the   Social   Cost   of   Carbon   in   2015   to   be   $220   per   tonne.   Frances 
C.   Moore   and   Delavane   B.   Diaz,   “Temperature   impacts   on   economic   growth   warrant   stringent   mitigation   policy,   ”   Nature 
Climate   Change   5,   127–131   (2015),   https://www.nature.com/nclimate/journal/v5/n2/full/nclimate2481.html. 
10    https://19january2017snapshot.epa.gov/climatechange/socialcostcarbon_.html 
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examine   best   available   economic   modeling   and   expert   resources   in   attempting   to   assess   what   carbon   price   will 

be   needed   in   order   to   enable   the   commercialization   of   technologies   that   will   be   required   in   order   to   reach   our 

2030   targets,   and   should   provide   a   buffer   above   that   level   to   take   a   conservative   approach.   If   CARB   sets   the 

ceiling   too   low,   we   risk   missing   or   delaying   the   opportunity   to   develop   these   technologies,   which   delays   their 

development   and   cost   reduction,   which   in   turn   will   make   reaching   our   ultimate   decarbonization   goals   even 

more   difficult.  

  

C. CARB   Should   Fully   Utilize   Available   Authority   to   Ensure   Emissions   Reductions   Occur   at   Major 

Stationary   Sources   and   from   Mobile   Sources   to   Ensure   Consistency   with   AB   197   Requirements. 

 

As   the   demands   on   the   cap   and   trade   market   increase,   it   is   vital   the   CARB   use   the   full   range   of   tools   available 

to   it   to   ensure   that   the   market   functions   effectively   and   efficiently.   This   includes   basing   policies   designed   to 

reduce   leakage,   to   the   extent   possible   on   sound   scientific   and   economic   bases,   and   maximizing   the   benefits   of 

complementary   policies   such   as   the   Low   Carbon   Fuel   Standard. 

 

a. CARB   should   provide   a   sound   and   transparent   basis   for   evaluating   changes   to   policies   to 

prevent   leakage 

 

While   AB   398   requires   CARB   to   provide   high   Industrial   Assistance   Factors   (IAF’s)   for   certain   industries,   to 

the   maximum   extent   possible,   CARB   should,   to   the   extent   it   continues   to   provide   free   allowances   as   a   means   of 

reducing   leakage,   based   these   allocations   on   actual   leakage   risk.   To   the   extent   that   CARB   provides   free 

allowance   in   excess   of   this   level,   both   under   current   final   regulations   and   in   the   post2020   period,   vital   funds 

are   diverted   from   emissions   reduction   programs   supported   by   the   GGRF,   and   directed   instead   to   industrial 

emitters,   who   will   have   less   incentive   to   invest   in   pollution   reduction   technologies   in   the   near   term.   Polluters 

who   receive   excess   free   allowances   may   redirect   those   funds   into   banking   additional   allowances,   further 

undermining   the   efficacy   of   the   cap   and   trade   market.  

 

While   CARB   staff   is   required,   under   Board   Resolution   1721   to   propose   regulatory   amendments   to   provide 

free   allowances   to   industrial   polluters   “by   using   the   same   assistance   factors   in   place   for   2013   through   2017,”  11

the   Board   should   be   provided   with   sufficient   context   and   information   to   evaluate   the   effects   of   and   any   need   for 

this   change   to   current   final   regulations,   which   were   developed   on   the   basis   of   significant   research   and   public 

11    https://www.arb.ca.gov/regact/2016/capandtrade16/ctreso1721.pdf ,   p.   14. 
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comment.   If   the   change   will   provide   preferential   treatment   for   certain   industries   and   divert   needed   funds   from 

the   GGRF,   the   Board   should   have   a   robust   basis   for   weighing   these   tradeoffs   against   the   potential   leakage   risk, 

if   any,   that   is   mitigated   by   this   change   to   current   regulations.  

 

There   is,   as   yet,   no   evidence   in   economic   literature   to   support   the   idea   that   preventing   leakage   requires   a   100% 

IAF   in   every   atrisk   industry.   When   presenting   this   potential   regulatory   amendment   to   the   Board,   CARB 

should:  

○ Evaluate   actual   leakage   risk   from   maintaining   current   regulation   setting   third   compliance 

period   IAFs 

○ Evaluate   what,   if   any   leakage   is   mitigated   by   changing   the   existing   regulation 

○ Recommend   a   research   plan,   to   be   carried   out   over   the   next   few   years,   to   better   characterize 

and   quantify   leakage   risk   under   the   cap   and   trade   program. 

○ Quantify   the   costs   to   California   from   lost   GGRF   revenues   and   the   corresponding   financial 

value   of   the   additional   allocation   to   industrial   polluters   that   will   benefit   from   the   regulatory 

change 

○ Report   these   costs   and   changes,   if   any,   to   leakage   risk   to   Board   when   responding   to 

requirements   of   board   resolution   1721.  

 

b. CARB   should   adopt   a   LCFS   carbon   intensity   target   significantly   higher   than   the   proposed 

18% 

 

The   LowCarbon   Fuel   Standard   (LCFS)   must   set   a   more   ambitious   carbon   intensity   target   than   the 

18%   reduction   indicated   in   the   Staff   Presentation   related   to   the   LCFS   Draft   Regulatory   Text.     Existing 12

evidence   suggests   there   are   likely   to   be   ample   supplies   of   fuel   to   support   carbon   intensity   (CI)   reduction 

targets   well   above   18%.   Several   independent   research   groups   including   the   International   Council   on   Clean 

Transportation,    ICF   International,  ,    Promotum,    and   CARB   itself    have   evaluated   lowcarbon   fuel 13 14 15 16 17

supply   and   concluded   that   ample   supply   exists   to   support   significant   substitution   of   lowcarbon 

12    https://www.arb.ca.gov/fuels/lcfs/lcfs_meetings/092217workshop_presentation.pdf    Slide   19 
13    http://www.theicct.org/potentiallowcarbonfuelsupplypacificcoastregionnorthamerica    NextGen   funded   and   contributed 
to   this   report . 
14    http://www.ucsusa.org/cleanvehicles/californiaandwesternstates/westcoastoil 
15   http://www.caletc.com/wpcontent/uploads/2016/08/FinalReportCapandTradeLCFS.pdf 
16    https://www.nrdc.org/file/2547/download 
17    https://www.arb.ca.gov/newsrel/petroleum_reductions.pdf 
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alternatives   for   gasoline   and   diesel   through   2030.    A   higher   CI   reduction   target   would   directly   reduce 

emissions   by   substituting   lowercarbon   options   for   highcarbon   petroleum   fuels,   thereby   mitigating   some   of   the 

strain   on   the   cap   and   trade   system.   In   addition,   the   proposed   LCFS   amendments   include   new   provisions 

relating   to   Refinery   Investment   Credits,   Renewable   Hydrogen   Production,   CoProcessing   and   Innovative   Crude 

Production,   these   provisions   incentivize   efficiency   improvements   in   the   petroleum   production   and   refining 

process   that   significantly   reduce   GHG   and   air   pollutant   emissions.   The   pollution   reductions   incentivized   by 

these   provisions   could   achieve   many   of   the   stationarysource   pollution   reduction   goals   set   forth   in   AB   197. 

Prior   to   AB   398,   it   was   intended   that   the   Refinery   Rule   would   achieve   the   intended   reductions   from   refineries. 

CARB   now   lacks   the   authority   to   implement   the   Refinery   Rule,   but   the   LCFS   program   can   create   a   strong 

incentive   for   significant   reductions   in   air   pollutant   emissions   from   refineries   through   the   Refinery   Investment 

Credit,   Renewable   Hydrogen   Credit,   CoProcessing   and   Innovative   Crude   provisions   in   the   LCFS.   Increasing 

the   CI   target   strengthens   the   incentive   for   refiners   to   make   these   investments   by   sending   a   strong   market   signal 

and   maximizing   the   value   of   LCFS   credits   generated   by   these   projects.   

 

 

2. CARB   should   address   market   overallocation   and   adjust   banking   rules   per   AB   398   requirements 

in   order   to   ensure   the   cap   and   trade   program   operates   effectively   to   help   California   meet   the 

2030   emissions   reduction   targets   and   2050   goals  

 

The   cap   and   trade   allowance   market   is   currently   significantly   overallocated,   putting   both   the   efficacy   of   the   cap 

and   trade   market   and   the   ability   of   this   market   to   help   us   meet   our   2030   emissions   target   and   2050   goals   at   risk. 

Overallocation,   combined   with   the   ability   for   market   participants   to   bank   allowances   for   an   unlimited   period 

creates   a   strong   incentive   for   market   participants   and   financial   speculators   to   buy   unneeded   allowances   up   to 

the   holding   limit   at   today’s   low   market   price.   In   principle,   the   requirement   to   purchase   allowances   should 

present   polluters   with   a   choice:   invest   in   emissions   reductions   or,   if   these   investments   are   more   expensive   than 

the   market   price   for   allowances,   purchase   allowances   instead.   As   the   cap   declines   and   allowance   prices   rise, 

more   firms   should   opt   to   invest   in   pollution   reductions   rather   than   continue   to   pollute.   But   in   an   overallocated 

market   with   no   limitation   on   the   future   compliance   value   of   banked   allowances,   firms   can   continue   to   pollute   at 

current   levels   and      purchase   low   cost   excess   allowances   as   a   hedge   against   future   price   increases.   In   this   way,   a 

firm   could   lock   in   higher   levels   of   pollution   with   no   risk   of   facing   high   compliance   costs   as   the   market 

tightens.   When   this   behavior   is   aggregated   across   the   market,   it   can   have   the   effect   that,   in   early   years,   more 

allowances   are   purchased   than   are   surrendered,   and   in   later   years,   more   allowances   are   surrendered   than 
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purchased.   As   a   result,   emissions   decline   less   than   the   amount   by   which   the   cap   declines,   and   the   market   risks 

significantly   underperforming   in   later   years,   which   will   make   it   more   difficult   to   achieve   the   2030   emissions 

reduction   target.   The   fact   that   in   this   scenario   firms   delay   investments   in   pollution   reduction   also   means   that 

achieving   deeper   reductions   after   2030   will   be   even   more   difficult. 

 

At   a   time   when   we   are   calling   on   the   cap   and   trade   market   to   do   more   work   than   ever   to   drive   emissions 

reductions,   the   carbon   market   must   not   operate   with   one   arm   tied   behind   its   back.   CARB   should   therefore 

evaluate   and   implement   policy   adjustments   to   eliminate   the   current   overallocation   and   to   limit   purely   financial 

speculation   in   the   cap   and   trade   market   that   hampers   the   market’s   ability   to   drive   genuine   technological   and 

operational   changes   that   reduce   emissions. 

 

A. CARB   Should   take   steps   to   address   overallocation   in   the   cap   and   trade   market 

 

To   address   the   oversupply,   CARB   should   consider   options   for   implementing   a   cap   adjustment   that   will 

eliminate   the   overallocation   in   the   market.   The   Legislative   Analyst’s   Office   estimated   in   June,   2017   that      “the 

cumulative   oversupply   of   allowances   in   California’s   cap   and   trade   program   through   2020   could   range   from   100 

million   to   300   million   allowances,   with   it   most   likely   being   roughly   in   the   middle   of   that   range.”   They   go   on   to 

note   that   if   these   oversupplied   allowances   are   allowed   to   carry   over   for   compliance   in   the   20202030   period,   it 

“makes   the   post2020   program   less   stringent,   which   potentially   increases   emissions.   .   .   .”    At   the   high   end   of 18

this   range,   banked   allowances   purchased   from   the   current   overallocation   could   substitute   for   the   full   294 

million   tonnes   reduction   the   scoping   plan   requires   the   cap   and   trade   program   to   produce.   If   these   levels   of 

allowances   are   banked   and   only   spent   in   the   out   years   of   the   program,   it   could   allow   obligated   parties   within 

the   cap   and   trade   market   to   hold   actual   emissions   steady   at   higher   levels   while   still   nominally   meeting   their 

reduction   targets.   The   result   of   this   would   be   a   system   that,   in   2030,   complied   with   cap   and   trade   market 

program   requirements   but   left   emissions   in   capped   sectors   above   the   cap.   CARB   can   address   this   problem   in 

part   by   removing   the   excess   allowances   from   circulation   through   one   or   more   cap   adjustments,   commencing   as 

soon   as   possible. 

 

AB   398   requires   CARB   to   “Evaluate   and   address   concerns   related   to   overallocation   in   the   state   board’s 

determination   of   the   number   of   available   allowances   for   years   2021   to   2030,   inclusive,   as   appropriate,”   and   to 

18    Legislative   Analyst’s   Office,   letter   to   Hon.   Cristina   Garcia,   June   26,   2017.   Attached. 
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“Establish   allowance   banking   rules   that   discourage   speculation.”    To   comply   with   these   provisions   and   to 19

ensure   that   the   cap   and   trade   market   functions   effectively   to   drive   needed   levels   of   emissions   reductions, 

CARB   should   take   steps   to   prevent   current   overallocated   allowances   from   allowing   real   emissions   to   exceed 

SB   32   targets   and   to   ensure   that      California   is   on      a   trajectory   which   maximizes   the   chance   of   achieving 

midcentury   decarbonization   goals   such   as   the   80%   target   put   forth   by   Executive   Order   B3015.  

 

To   mitigate   this   risk,   CARB   should   adopt   policies   that   reduce   the   reserve   of   excess   credits   currently   available 

to   be   banked   or   otherwise   carried   over   into   the   late   2020’s.   We   strongly   recommend   the   following   steps. 

1. CARB   should   quantify   the   oversupply   of   allowances   at   the   end   of   the   20182021   compliance   period, 

including   permits   held   in   the   auction   account,   APCR   and   entity   holding   accounts. 

2. CARB   should   set   a   schedule   for   drawing   down   the   oversupply   of   allowances   which   ensures   that   real 

emissions   from   capped   sectors   decline   sufficiently   for   the   state   to   meet   SB   32   goals   and   be   on   a 

trajectory   which   maximizes   the   chance   to   achieve   midcentury   decarbonization   targets   including 

Executive   Order   B3015. 

3. CARB   should   evaluate   and   take   steps   to   draw   down   the   oversupply   including,   but   not   limited   to: 

a. Reducing   the   GHG   allowance   budget   by   an   amount   which   yields   a   cumulative   reduction   equal 

to   the   total   oversupply 

b. Decreasing   the   value   of   allowances   held   in   the   auction   account,   APCR,   holding   accounts   or 

other   accounts   over   time   to   erode   the   cumulative   value   of   banked   allowances   until   the 

oversupply   has   been   reduced   to   zero  

c. Retiring   allowances   in   the   holding   account   and/or   APCR 

4. CARB   should   periodically   review   the   total   oversupply   of   allowances   at   the   end   of   each   compliance 

period   to   determine   whether   it   is   decreasing   at   the   rate   specified   in   the   schedule.   If   not,   CARB   should 

take   additional   steps,   such   as   those   described   in   part   3   above,   to   ensure   that   the   cap   and   trade   market 

provides   real   reductions   in   line   with   SB   32   targets.   CARB   should   identify   the   mechanisms   it   will 

employ   to   make   these   adjustments   during   this   rulemaking   process   in   order   to   send   as   consistent   a 

signal   to   the   market   as   possible. 

 

We   recognize   that   it   is   difficult   to   design   a   market   which   can   tolerate   all   possible   sets   of   market   conditions, 

participant   behavior   and   technological   development.   The   oversupply   of   allowances   from   20122020   is   a   prime 

example   of   this;   the   effect   of   the   recession,   coupled   with   unexpectedly   rapid   development   of   emissionreducing 

19    California   Health   and   Safety   Code   §   38562(c)(2)(D)   and   (H). 
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technologies   led   to   an   emissions   trajectory   far   below   most   reasonable   projections.   The   presence   of   the 

allowance   oversupply   complicates   the   task   of   designing   the   post2020   market.   Rather   than   risk   another 

inaccurate   projection   of   allowance   supply   or   demand,   CARB   should   set   a   clear   target   for   addressing   this   issue 

and   build   in   predictable   review   and   revision   opportunities,   to   allow   incremental   course   corrections   during   the 

20202030   time   period.   Regular   reviews   and   corrections   minimize   the   risk   that   unexpected   exogenous   factors 

lead   to   another   mismatch   between   permit   supply   and   demand   and   ensure   that   market   signals   are   transparent 

and   consistent,   even   if   midcourse   corrections   to   permit   supply   or   allowance   target   levels   are   required. 

 

B. Banking   and   holding   rules   should   allow   obligated   parties   to   manage   risk,   but   not   offer   windfall   profit 

opportunities   to   speculators   or   substitute   for   real   emissions   reductions. 

 

The   negative   effects   of   overallocation   are   magnified   by   current   banking   rules,   which   allow   market   participants 

to   hold   allowances   across   compliance   periods.   Because   prices   are   currently   near   the   reserve   price,   which 

increases   five   percent   annually   plus   an   adjustment   for   inflation,   the   purchase   of   cap   and   trade   allowances   at 

today’s   prices   offers   investors   bondlike   certainty   of   stocklike   returns,   or   potentially   much,   much   more   if 

prices   rise   significantly. 

 

Allowance   banking   should   be   available   for   the   purposes   of   encouraging   early   action   to   reduce   emissions,   and 

to   allow   flexibility   for   firms   that   cannot   precisely   predict   emissions   over   time.   It   should   not   serve   to   create   a 

windfall   financial   instrument   for   third   party   traders   with   access   to   capital   and   no   compliance   obligation   or 

interest   in   achieving   the   2030   emissions   reduction   targets.  

 

CARB   should   assess   options   for   reducing   the   incentive   to   treat   cap   and   trade   allowances   as   merely 

highyield/lowrisk   financial   instruments.   Among   other   options,   CARB   should   consider   shortening   the   period 

during   which   banked   allowances   may   ultimately   be   surrendered   or   forbidding   the   banking   of   allowances   across 

threeyear   compliance   periods.   If   allowances   are   purchased   at   the   end   of   the   surrender   period,   CARB   should 

consider   a   system   under   which   unused   allowances   can   be   returned   and   their   purchase   price   credited   towards 

allowances   purchased   in   the   next   period.   CARB   should   also   consider   adjusting   allowances’   compliance   value 

over   time   to   reflect   changes   in   the   reserve   price   and/or   cap   decline   rates.   Banked   allowances’   compliance   value 

may   be   adjusted   to   reflect   their   relative   value   against   a   shrinking   cap.   One   way   to   accomplish   this   would   be   to 

treat   banked   allowances   as   a   deposit   against   future   allowance   purchases’   reserve   price   plus   the   dollar   amount 

above   the   reserve   price   at   which   the   banked   allowance   was   purchased,   but   requiring   the   party   surrendering   the 
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banked   allowance   to   make   up   the   difference   between   the   clearing   price   and   the   reserve   price   in   the   surrender 

year.   Another   option   is   to   adjust   the   compliance   value   of   banked   allowances   by   an   amount   proportionate   to   the 

increased   cap   stringency   and   increased   reserve   price.   For   example,   under   a   simplified   formula,   if   100 

allowances   are   purchased   in   year   x   at   a   reserve   price   of   $15,   if   the   reserve   price   rises   to   $30   in   year   y,   the   100 

banked   allowances   may   be   surrendered   for   a   compliance   value   of   50   tons.   CARB   should   evaluate   these   and 

other      variations   on   banked   allowance   value   adjustments   to   ensure   that   banking   can   continue   to   serve   its 

intended   purpose   to   encourage   early   action   and   allow   compliance   flexibility,   without   encouraging   financial 

speculation   in   the   cap   and   trade   market,   and   to   fulfill   the   requirements   of   AB   398. 

 

 

3. Offsets 

 

Covered   sources   under   the   cap   and   trade   program   may   use   offsets   to   satisfy   part   of   their   compliance   obligations 

with   offset   credits,   provided   that   they   represent   emission   reductions   that   are   real,   permanent,   quantifiable, 

verifiable,   enforceable,   and   additional.    AB   398   establishes   a   Compliance   Offsets   Protocol   Task   Force   and 20

further   restricts   the   use   of   offsets   for   compliance   purposes   to   no   more   than   4   percent   of   each   covered   entity’s 

compliance   obligation   from   2021   through   2025   and   no   more   than   6   percent   from   2026   through   2030,   of   which 

no   more   than   onehalf   may   be   sourced   from   projects   that   do   not   provide   environmental   benefits   in   the   state. 

The   offset   provisions   adopted   in   AB   398   reflect   concern   by   the   Legislature   that   the   use   of   offsets   could   dilute 

or   undermine   the   benefits   of   cap   and   trade   in   California,   particularly   in   disadvantaged   communities.   CARB 

should   respond   to   these   concerns   not   simply   by   applying   the   mandated   numerical   limits,   but   also   by 

reexamining   its   offset   protocols   to   increase   confidence   that   offsets   are   indeed   producing   benefits   to   California, 

and   in   particular   that   offset   credits   represent   greenhouse   gas   emission   reductions   from   uncapped   sources   that 

are   additional   to   any   that   would   occur   in   the   absence   of   the   offsets   program.  

 

At   the   October   12th   workshop,   some   members   of   staff   and   the   public   expressed   confusion   as   to   whether   the 

subset   of   offsets   that   provide   direct   environmental   benefits   to   California   must   be   produced   by   projects   within 

the   state   of   California.   These   projects   should   occur   within   the   state   of   California   or,   at   minimum,   prevent   direct 

effluent   pollution   to   California   waters.   All   offsets   must   produce   real,   permanent,   verifiable,   and   additional 

greenhouse   gas   emissions   reductions.   For   the   distinction   of   some   offsets   as   having   direct   environmental 

benefits   to   the   state   to   have   any   meaning,   these   direct   benefits   must   be   over   and   above   any   indirect   benefits 

20   Health   and   Safety   Code   §38562(d)(1)   and   (2) 

14 



 

attributable   to   the   offset   projects’   greenhouse   gas   mitigation.   It   is   our   position   that   this   designation   in   no   way 

violates   the   Commerce   Clause   of   the   federal   Constitution,   but   if   CARB   is   concerned   about   this   issue,   it   should 

seek   clarification   from   the   California   Department   of   Justice   through   an   Attorney   General’s   Opinion,   rather   than 

prejudging   the   issue   by   foreclosing   the   possibility   that   these   offsets   be   designated   specifically   for   projects   that 

occur   within   California. 

 

CARB   should   establish   the   Compliance   Offsets   Protocol   Task   force   as   soon   as   possible   and   include   experts 

who   have   issued   wellreasoned   criticisms   of   CARB’s   offset   rules.   In   consultation   with   the   Task   Force,   CARB 

should   reexamine   its   existing   offset   protocols   as   well   as   consider   establishing   new   ones,   and   ensure   that   all 

offset   protocols   include   conservative   benchmarks   for   assessing   additionality.   Such   benchmarks   must   represent 

environmental   performance   that   is   well   beyond   median   or   average   practice   in   the   relevant   sectors.   Even 

performance   that   is   one   standard   deviation   better   than   the   mean   implies   that   16   percent   of   projects   within   that 

sector   would   exceed   that   performance   level   in   the   absence   of   an   offset   program.   This   means   that   such   a 

benchmark   could   simply   select   businessasusual,   betterthanaverage   performance   projects   and   that   all   of   the 

awarded   offset   credits   could   be   nonadditional.   CARB   can   mitigate   this   risk   be   setting   benchmarks   that   reflect 

genuinely   extraordinary   performance   (e.g.   two   standard   deviations   above   the   mean)   and   applying   appropriate 

discount   factors   for   uncertainty.   Protocols   for   carbon   sequestration   projects   should   also   include   reserves   and/or 

discounts   that   appropriately   reflect   the   risk   that   sequestered   carbon   will   be   lost   to   natural   or   manmade 

phenomenon.   Finally,   offset   protocols   should   reflect   sustainability   criteria   that   prevent   environmental   harm.  

 

Conclusion 

 

California’s   cap   and   trade   system   has   been   the   foundation   of   its   global   leadership   in   climate   policy   for   the   last 

decade.   CARB   now   has   the   opportunity,   and   the   responsibility,   to   ensure   that   it   can   continue   in   this   role   for   the 

next   decade   and   beyond.   We   appreciate   CARB   Staff’s   willingness   to   engage   with   all   stakeholders   as   we 

develop   rules   for   the   20202030   market   and   look   forward   to   constructive   engagement   as   this   process   moves 

forward. 

 

Sincerely, 

 

Dan   Lashof, 

Chief   Operating   Officer 
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David   Weiskopf, 

Policy   Development   Manager 

 

Colin   Murphy,  

Climate   Policy   Advocate 
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Getting California’s Climate Rules Right

by Dan Lashof

 

This blog is part 1 of a series on California’s climate policies to meet its 2030 pollution reduction target and beyond. Read part 2
(https://nextgenpolicy.org/blog/californiacaptradepriceceilingdesign/) and part 3 here (http://NXTGN.US/d4n). Co
written with Colin Murphy and David Weiskopf.

California’s air pollution regulators are currently writing the rules which will bring the state’s world-leading climate and clean air legislation
(https://nextgenpolicy.org/blog/heresdealcaliforniasworldleadingclimatecleanairlegislation/) into effect. The Air
Resources Board (CARB) will determine how the state meets its target to reduce heat-trapping pollution 40 percent by 2030 and whether we
are positioned to reach zero net emissions by 2050, as the latest science (https://nextgenpolicy.org/blog/canweholdglobal
warmingtowellbelow2degrees/)shows is needed to prevent dangerous changes in our climate.

Recent commentary has ranged from a New York Times op-ed (https://www.nytimes.com/2017/12/12/opinion/californiaclimate
programemissions.html?_r=0) with a headline screaming that “A Landmark California’s Climate Program Is in Jeopardy,” to a blog
(https://energyathaas.wordpress.com/2018/01/02/californiascarboncapisnotinjeopardybecauseitsnotreallya
cap/) by University of California economists arguing that the program shouldn’t be called a cap at all. Dallas Burtraw, Resources for the
Future’s veteran climate economist, provides a more balanced (http://www.rff.org/blog/2017/landmarkcaliforniaclimate
programenjoysnewopportunities) assessment.

Meanwhile the California Legislature is getting serious about its oversight responsibility. The Legislative Analyst’s Office issued a report
(http://www.lao.ca.gov/Publications/Detail/3719) noting that the Air Board has to make a number of key decisions this year that will
determine how effective the program is over the next decade. Last week a hearing held by the Joint Committee on Climate Change Policies and
the Assembly Natural Resources Committee delved into

(https://nextgenpolicy.org)

  

https://nextgenpolicy.org/blog/category/california/
https://nextgenpolicy.org/blog/category/clean-energy/
https://nextgenpolicy.org/blog/category/climate-change/
https://nextgenpolicy.org/blog/california-cap-trade-price-ceiling-design/
http://nxtgn.us/d4n
https://nextgenpolicy.org/blog/heres-deal-californias-world-leading-climate-clean-air-legislation/
https://nextgenpolicy.org/blog/can-we-hold-global-warming-to-well-below-2-degrees/
https://www.nytimes.com/2017/12/12/opinion/california-climate-program-emissions.html?_r=0
https://energyathaas.wordpress.com/2018/01/02/californias-carbon-cap-is-not-in-jeopardy-because-its-not-really-a-cap/
http://www.rff.org/blog/2017/landmark-california-climate-program-enjoys-new-opportunities
http://www.lao.ca.gov/Publications/Detail/3719
http://climatechangepolicies.legislature.ca.gov/sites/climatechangepolicies.legislature.ca.gov/files/Background%20Sheet_2030%20Target%20Scoping%20Plan_1.4.2018.pdf
https://nextgenpolicy.org/
javascript:window.open('https%3A%2F%2Ftwitter.com%2Fintent%2Ftweet%3Furl%3Dhttp%253A%252F%252Fnxtgn.us%252Fd2t%26text%3DGetting%2520California%25E2%2580%2599s%2520Climate%2520Rules%2520Right%26via%3DNGCAmerica','myTwitterWin','width=620,height=350'); void(0)
javascript:window.open('https://www.facebook.com/sharer/sharer.php?u=http%3A%2F%2Fnxtgn.us%2Fd2t','myFacebookWin','width=620,height=350'); void(0)


(http://climatechangepolicies.legislature.ca.gov/sites/climatechangepolicies.legislature.ca.gov/files/Background%20Sheet_2
many of these issues, while the Senate Budget and Environmental Quality Committees are scheduled
(http://senv.senate.ca.gov/content/201718informationaloversighthearings) to weigh in next week.

This post and the ones that follow provide a summary of some of NextGen California’s recommendations
(https://www.arb.ca.gov/lists/comattach/34ctoct122017wkshpwsWjQHZFYvU3RQMQJn.pdf) for how to get the rules right.

Building on Success

The cap and trade market is one of many tools that the Air Resources Board plans to employ in order to fulfill their statutory requirement to cut
carbon pollution in California. Until now, other factors besides the carbon market have done most of the work to drive major pollution
reductions here. Polluters have found low cost ways to cut carbon pollution thanks to technological advancements in clean renewable
electricity, effective direct regulations on polluters, and changes in our overall economy. That is great news for everyone involved!

But going forward, the Air Resources Board expects the cap and trade market to play a much larger role in driving pollution reductions. The
Board recently finalized its Scoping Plan (https://www.arb.ca.gov/cc/scopingplan/scoping_plan_2017.pdf), which represents their
best estimate of how California will meet our ambitious 2030 pollution reduction target. This plan identified a set of tools and measures that
will help us get 62 percent of the way there. The Air Board expects the cap and trade market to create a strong enough incentive for polluters to
find enough additional, cost effective ways to cut pollution to close the remaining 38 percent gap.

We are building on a great track record here and we have reason to be optimistic, but going forward, we are asking cap and trade to do much
more work to drive pollution reductions than any carbon market has ever done before. For the market to succeed at this scale, the Air
Resources Board will need to adopt market rules that accelerate the progress we are already seeing in California.

We have a head start. Now what will we do with it?

We are ahead of schedule for hitting our 2020 pollution reduction target, so we have a great opportunity to leverage that head start to help
achieve our (much more ambitious) 2030 target. But that also means that a large number of carbon allowances exist that no polluter has any
need for: pollution in our economy is lower than the amount allowed by the current carbon market. And those extra allowances (sometimes
called “overhang” allowances) could cause problems down the road.

Some economists estimate (https://www.nytimes.com/2017/12/12/opinion/californiaclimateprogramemissions.html) that
the overhang is so significant that, if polluters buy them all up and hold onto them for too long, they could effectively erase the effect of the cap
and trade market entirely. In a worst case scenario, polluters could buy allowances no one needs today and slowly turn them in later, as the cap
tightens, instead of cutting emissions. If enough polluters did this, we could get to 2030 and, instead of being ahead of the game, like we are
today, we could end up polluting more than our laws allow, and giving ourselves an even more difficult task cutting carbon pollution after that.

This worst case scenario need not materialize – in fact it is unlikely that it will if California continues to take more bold steps to build our clean
energy economy. For example, we could adopt a 100 percent clean energy standard with SB 100
(https://twitter.com/i/moments/908467790495051777?lang=en), or we could transition to 100 percent clean cars with AB 1745
(https://a19.asmdc.org/pressreleases/20180103assemblymembertingintroducescleancars2040). These and other policy
changes could reduce the amount of pressure on the cap and trade market to drive additional pollution reductions, and help make reaching our
targets more certain. In addition to these policy changes that may come through the legislature, the Air Resources Board also has the ability to
strengthen pollution reduction standards and make changes to the cap and trade market rules as we go along.

But decisions we make about the market design today will seriously affect how difficult the challenge is in coming years. And what we do about
the overhang allowances may be one of the most consequential of these decisions.

The Board should therefore take steps now to ensure that these extra allowances don’t undermine the market’s ability to move the needle on
pollution later. These changes should include making fewer allowances available at future auctions to compensate for the overhang. In other
words, CARB should set lower pollution caps for 2021 through 2030 to ensure that we build on our head start, rather than let it slip away. The
rules CARB sets to govern allowance “banking” will also affect the extent to which unused allowances could come back to haunt us, as discussed
in the next section.

Regulating the Bank

One important feature of California’s cap and trade program is the ability to hold unused emission allowances for use in a future year. In some
ways, banking rules are the other side of the same coin as the overhang issue – rules about what you can do with excess allowances matter just
as much as how many excess allowances there are in the first place. The ability to bank allowances gives polluters the ability to protect
themselves from carbon market volatility and schedule their allowance purchases to match their business cycle. Excessive banking, however,
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particularly by speculators who don’t need allowances for compliance, could increase carbon market volatility and near-term prices. Excessive
use of banked allowances could make it harder for us to hit our 2030 pollution reduction target and divert California from the pathway it needs
to follow to get to zero net emissions by 2050.

AB 398 requires CARB to “[e]stablish allowance banking rules that discourage speculation, avoid financial windfalls, and consider the impact
on complying entities and volatility in the market.” CARB should meet this obligation by setting banking rules that prevent cap and trade
allowances from being used as high-yield/low-risk financial instruments.

One option is to adjust the compliance value of banked allowances by an amount proportional to the rate of increase in the auction floor price.
For example, if 100 allowances are purchased in 2017 when the reserve price was $14, and held until 2022 when the reserve price has risen to
$28, the 100 banked allowances could be surrendered for a compliance value of 50 tons. As Dallas Burtraw of Resources for the Future points
out (http://www.rff.org/blog/2017/landmarkcaliforniaclimateprogramenjoysnewopportunities), a similar approach was
proposed by the Bush Administration in its Clean Air Interstate Rule.

Ensuring CostEffective Performance

The premise of any cap and trade market for carbon pollution is that competition in the market, and the desire to make a profit will drive
polluters to innovate and develop better, lower-cost ways to deliver the services we rely on that produce less pollution. But the market can only
drive cost-effective changes in technology when it creates a clear, strong signal to polluters. The cap and trade market drives pollution
reductions by showing polluters that it is in their own financial best interest to develop new, lower-cost ways to cut pollution, rather than buy
more pollution allowances in the carbon market.

The law that governs our cap and trade market, AB 398, requires the Air Resources Board to place some limits on how high allowance prices
can go, and how quickly prices can change. Specifically, the Board must set a limit on how high allowance prices can go (a “price ceiling”) and
establish two other price containment points (sometimes called “speed bumps”) that, if reached, would trigger the release of additional
allowances into the market.

Done correctly, these requirements can help ensure that the cap and trade market can operate smoothly over the long term and can help protect
Californians and industries from temporary price spikes in the market. But if the price ceiling and the speed bumps are set at too low a price,
they can reduce the market’s ability to drive technological change and pollution reductions through the price discovery process.

In addition to these measures to limit market prices, the Board also employs a price floor to ensure that polluters are forced to pay at least a
portion of the costs their pollution imposes on society.

The Board should use its authority to set the price ceiling and speed bumps at high enough levels to let the market function as effectively as
possible, and increase the price floor to a level that reflects the full costs imposed on society by carbon pollution – costs that we all have been
bearing on polluters’ behalf for the last 150 years. Conservative estimates of these costs range from $50 to $60 per ton of carbon pollution
between 2020 and 2030 (in 2017 dollars), but the true costs may be between $145 and $180, or potentially much higher
(https://www.nature.com/nclimate/journal/v5/n2/full/nclimate2481.html).The Air Resources Board should set a price floor that
reflects a conservative estimate of these costs, and consider a price ceiling that is some multiple of the price floor and reflects a higher-impact
estimate of the social costs of greenhouse gases.

Whatever price ceiling the Board adopts, the Board should also carefully analyze whether the ceiling price is high enough to enable the market
to incentivize pollution reductions at the levels we will need in order to meet our 2030 pollution reduction targets.

Keeping it Real (as well as permanent, quantifiable, verifiable, enforceable, & additional)

Polluters regulated by California’s cap and trade program may use “offsets” instead of emission allowances from within the cap to cover part of
their emissions. Offsets are projects to reduce emissions from sources not covered by California’s emissions cap that are supposed to represent
emission reductions that are “real, permanent, quantifiable, verifiable, enforceable, and additional.”

Offsets are controversial because they can substitute for direct emission reductions from pollution sources that affect local air quality and
because determining whether project-based emission reductions are genuinely “additional” to what would have otherwise occurred is an
inherently uncertain process. AB 398 restricts the use of offsets for compliance purposes to no more than 4 percent of each covered entity’s
compliance obligation from 2021 through 2025 and no more than 6 percent from 2026 through 2030, of which no more than one-half may be
sourced from projects that do not provide environmental benefits in the state.

The offset provisions adopted in AB 398 reflect concern by the Legislature that the use of offsets could dilute or undermine the benefits of cap
and trade in California, particularly in disadvantaged communities. CARB should respond to these concerns not simply by applying the
mandated numerical limits, but also by reexamining its offset protocols to increase confidence that offsets are indeed providing benefits to
California, and in particular that offset credits represent greenhouse gas emission reductions from uncapped sources that are additional to any
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What’s in a Cap? How California Should Design the Cap and Trade Price
Ceiling.

 ()

by Colin Murphy ()

 

This blog, on designing the price ceiling for California’s cap and trade system, is part 2 of a series on California’s climate policies to meet its
2030 pollution reduction target and beyond. Read part 1 here (https://nextgenpolicy.org/blog/gettingcaliforniasclimaterules
right/) and part 3 here (http://NXTGN.US/d4n). This blog was cowritten with Dan Lashof and David Weiskopf.

California’s cap-and-trade market is designed to be a stable, self-correcting system. When demand for emissions allowances increase, the price
goes up, increasing the financial incentive for polluters to reduce emissions and providing more revenue for emissions-reducing projects
through the Greenhouse Gas Reduction Fund
(https://www.arb.ca.gov/cc/capandtrade/auctionproceeds/expenditurerecords.htm) (GGRF). When demand goes down, as it
would in a recession, the price of allowances drops, lessening the burden on the economy. But to ensure stability against sudden turns, which
can occur in any market, additional safety measures are prudent. AB 398 – the law that authorizes cap and trade to  continue through 2030 –
instructs the California Air Resources Board (CARB) to set a maximum price of emissions allowances. If prices ever rise to the level of this
“price ceiling” CARB would sell an unlimited number of emissions allowances at that price, preventing additional price increases.

In order to make sure that the price ceiling doesn’t become a loophole through which unlimited amounts of carbon can escape, CARB must use
the money from selling extra allowances to reduce greenhouse gas (GHG) pollution by an amount equal to the number of allowances sold at the
ceiling price; essentially, they must cancel out the emissions in excess of the cap to maintain the environmental integrity of the system.

CARB has significant flexibility in how it chooses to reduce those emissions as long as they are real, permanent, quantifiable, verifiable,
enforceable and must be in addition to what would otherwise have occurred. This list of conditions is commonly used as the standard by which
actual climate benefits from government policies are measured; by referencing them the Legislature has instructed CARB to reduce real-world
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emissions according to a well-established set of rules.

In part 1 (https://nextgenpolicy.org/blog/gettingcaliforniasclimaterulesright/) of this series, we discussed some considerations
CARB should take into account in deciding what the exact price ceiling should be. Here, we offer suggestions for how to make sure that, if the
price ceiling is reached, that we maintain environmental performance, and get our state back on track to achieve the 2030 pollution reduction
targets required by SB 32 and other California laws.

The Paradox of Planning for the Unexpected
Designing a mechanism to respond to allowance prices hitting the ceiling is difficult because not only are there no historical examples to draw
from, but if prices were to rise that high, it would imply a world very different than the one we’re living in today. The cap and trade program has
several mechanisms that work together to mitigate allowance price spikes. As allowance prices go up, more money flows into the GGRF, which
funds projects that reduce emissions; that will tend to push prices down. To further restrain allowance price growth, companies under the cap
also have the flexibility to bank allowances and comply over a multi-year period, replace a limited amount of their compliance obligation with
lower-cost carbon offsets, and some industries even receive most or all of their allowances for free. AB 398 also included instructions for CARB
to include two “speed bumps,” price points at which a special reserve of allowances would be released into the market. This would tend to hold
prices steady for a period of time and give the market time to adjust, as well as for companies to invest in emissions-reducing projects.

The benefit of these provisions is that they reduce the likelihood that the market will ever hit the price ceiling. The downside is that they imply
that if the ceiling is reached, it is, in part, because the state may have run out of arrows in its standard quiver to attack the problem. If all of
these tools are insufficient to keep cap and trade prices manageable, CARB may need to get creative to find ways of further cutting carbon with
the proceeds from allowances sold at the price ceiling.

But revenue from allowances sold at the price ceiling is tremendously uncertain. Ideally, the system will never need to use the price ceiling
mechanism. If a company has an idea for how to produce real, permanent, quantifiable, verifiable, enforceable and additional emissions
reductions, they are not going to want to spend the next decade waiting to see whether there will be price ceiling revenue to invest into their
plans.

Repairing the Ceiling
What this means is that CARB should look for opportunities which have fallen through the cracks of the state’s climate policy: programs that
have been overlooked due to lack of political support, or because there have been market failures that have muted the effect of existing
incentives, but can deliver real, permanent, quantifiable, verifiable, enforceable and additional reductions in a timely fashion. That’s a fairly
limiting set of criteria, but AB 398 directs CARB to focus on counteracting the excess emissions, whereas many other considerations affect the
appropriations of GGRF funds by the Legislature.

Some projects could be similar to those under the GGRF: deploying clean technology, supporting carbon-reducing land management,
improving energy efficiency, etc. Projects like these have a clear track record and they deliver additional co-benefits beyond cutting GHG
emissions, such as improved air quality, more efficient transportation and local job creation. Unfortunately, they don’t always generate quick
reductions; it may be years between funding a new project and realizing the benefits. CARB will need to balance the desire to counteract
emissions above the ceiling quickly, against the need to maximize co-benefits .

A very quick and simple way to achieve these reductions would be to purchase offsets. Offsets track GHG pollution reductions from activities
that aren’t already required by law or tracked under an emissions-reduction system. Project developers can sell offsets to polluters as a means
of reducing the number of allowances they need to buy in the cap and trade market, or as voluntary measures to reduce pollution. AB 398
allows entities in the cap-and-trade program to meet a small part (4-6%) of their 2020-2030 pollution reduction obligation with offsets.

In order to be eligible for for use in our cap and trade markets, offsets projects must pass the same “real, permanent, quantifiable, verifiable,
enforceable and in addition to what would otherwise have occurred,” criteria specified in AB 398. These projects include reducing methane
emissions from certain agricultural practices, properly disposing of global warming super-pollutants  that have thousands of times the warming
effect of carbon dioxide, or restoring and protecting forests to help them store additional carbon. CARB already has procedures to certify offsets
which meet those criteria, although not everyone agrees that these procedures are stringent enough. So far there are many more compliant
projects on the market (https://www.arb.ca.gov/cc/capandtrade/offsets/issuance/issuance.htm) than there is demand.

Offset developers can tolerate the problem of not knowing when the ceiling might be hit because there is a market for them already, from
California companies using them to cover part of their emissions-reduction obligation; companies and consumers around the world also buy
offsets to voluntarily reduce their carbon footprint (for example, airlines often offer the option for passengers to offset their emissions for a
small additional fee). Since there is a regular demand for offsets, project developers are continually providing a supply of emissions-reducing
projects.
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As long as CARB didn’t need so many that they drained the available pool, CARB may turn to offsets as a readily available, if imperfect, measure
to rapidly counteract at least some of the emissions in excess of the cap, if the price ceiling is ever breached.

Staying Under the Ceiling in the Future
The factors that would cause the market to hit the ceiling price once could persist for months or even years, which would increase the likelihood
that the ceiling would be hit again. If CARB just meets its minimum requirement under AB 398 to counteract excess emissions, but doesn’t take
any steps to lower emissions under the cap, there could be a vicious cycle that holds prices at the ceiling, but fails to lower emissions in
industries under the cap. This means the price ceiling mechanism must not only counteract the damage from emissions in excess of the cap, but
also put the economy on track to stay below it. Luckily, this problem comes with a useful tool: CARB can use the revenue from sales of
allowances at the ceiling to make smart investments that will bring the market back into balance.

NextGen’s Price Ceiling Proposal
If the ceiling price is ever reached, delays in CARB’s response could mean excess pollution stays in the atmosphere, and the program risks
remaining at high prices. CARB should develop a clear set of contingency plans well in advance in order to facilitate a timely response. Here’s
what they should include:

First, CARB should create a registry for projects that qualify as real, permanent, quantifiable, verifiable, enforceable and additional emissions
cuts for the purpose of obtaining the ton-for-ton emissions reductions specified in AB 398. If the state ever hits the emissions cap, we should
not waste time debating what projects qualify as solutions to counteract the excess emissions. Offsets that have already been registered and
accepted for use towards regular cap-and-trade compliance should automatically be added to this list, however this registry may provide an
opportunity for novel projects to enter the discussion as well.

If California exceeds the ceiling price, CARB’s first obligation under AB 398 is to procure ton-for-ton emissions reductions to counteract the
excess emissions.

About half of that procurement should be done by buying reductions from the list of projects developed above. This should be done as rapidly
as possible but, if offsets comprise the majority of registered projects, CARB should be sure not to buy up so many at once that it leaves the
market short and interferes with entities’ plans to use offsets to meet their compliance obligations. Depending on how far the state overshot
its cap, the status of the offset market and the mix of projects which were registered, CARB may need to spread this procurement over a few
years, in which case it should procure additional credits to reflect the climate “interest” accrued from the excess emissions remaining in the
atmosphere. The purchases should be done via a competitive bidding process, to allow the state to procure the most cost-effective reductions
which meet the criteria and equitably reward developers who registered projects.

The remainder of the ton-for-ton reductions required under AB 398 should be achieved through investments that will lead to direct emission
reductions in the state. Funds for these projects should be disbursed through normal competitive bids or grantmaking, managed through an
open and transparent process at CARB. This approach allows CARB to select projects that maximize co-benefits, like reductions in air
pollution  or other environmental benefits. Again, if there is a significant delay between procurement and actual emissions reduction, CARB
will need to account for the climate “interest” which would accumulate.

We anticipate that CARB should be able to procure sufficient ton-for-ton reductions to counteract excess emissions at a price significantly
below the likely ceiling prices. Offsets, in this scheme, are the final backstop for counteracting excess emissions in the event that other projects
are unavailable in sufficient quantity. CARB-compliant offsets are cost-competitive with emissions allowances at today’s prices of around $15
per tonne. While the price of offsets will likely rise as the market develops, it is unlikely that it will rise to the point where offset costs will be
near the likely ceiling price level. This should leave additional revenue for CARB to reduce the chance that the market will hit the ceiling in the
future, and mitigate the impacts if it should occur.

Any funds remaining after the ton-for-ton emissions reductions are procured should be spent as follows.

About one quarter should be used to ensure that there is an adequate future supply of  reductions projects in the registry. CARB could sign
contracts for guaranteed access to future reductions projects, in a manner similar to commodity options. Alternatively, CARB could provide
capital to develop new projects or develop public-private partnerships with developers of prospective reduction projects. Essentially, if CARB
must draw down the registry of projects, it should invest in refilling it as well.

The remainder should be spent on projects to reduce future emissions under the cap, focusing on projects that address sources of emissions
that have proven difficult to target through existing policies. For example, it is often difficult to deploy energy-efficiency retrofits in
commercial property; building owners often don’t pay for utility bills, so they lack a strong incentive to invest in efficiency. Those who would
benefit from the improvements, the tenants, won’t invest in a building they don’t own, so the opportunity to reduce emissions may be lost
(this is called a Principal Agent problem in economics). CARB can use revenue from the cap to increase incentives to address principal agent
problems or other situations where current incentives are ineffective. By reducing emissions which count towards the cap market, CARB
reduces the risk that the market will hit the ceiling again.



Prevention, Not Just Recovery

If California’s cap and trade market ever hits its statutory price ceiling, the Air Resources Board will be under a lot of pressure to respond
quickly and effectively. Planning for that eventuality now can dramatically improve the chances of success. Creating a contingency plan for how
the excess emissions will be offset reduces the risk of delays and lets the plan be fully vetted long before it would actually be put into action.
Once the immediate legal imperative to counteract the excess emissions is satisfied, remaining revenue should be spent to reduce the chance
that the state will hit the ceiling again, and make sure we’re prepared if we do. If the ceiling is ever hit, CARB will certainly be evaluating the
broader program design as well as whether there are any additional complementary policies which could help the state meet its targets. Having
an effective set of contingency plans in place to handle the first response will provide enough time and space for those decisions to be made in a
thoughtful, transparent way.  
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Investing in a Balanced Climate Policy Portfolio
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This blog is part 3 of a series on California’s climate policies to meet its 2030 pollution reduction target and beyond. Read part 1 here
(https://nextgenpolicy.org/blog/gettingcaliforniasclimaterulesright/) and part 2 here
(https://nextgenpolicy.org/blog/californiacaptradepriceceilingdesign/). This blog was cowritten with Dan Lashof and Colin
Murphy.

The previous posts in this series have addressed getting the cap and trade rules right to make that tool work as effectively as possible, and what
the California Air Resources Board (CARB) should do if carbon allowance prices hit the ceiling it’s required to set. In this post we address other
tools California should use to ensure that we stay on track to meet our carbon pollution reduction targets, while staying well clear of hitting the
price ceiling in the cap and trade market.

The most important role of cap and trade is as the glue that holds together our much larger system of policies and programs that produce direct
reductions in carbon pollution. CARB’s scoping plan (which lays out their prediction for how we will achieve our pollution reduction targets)
estimates the reductions from sector-specific policies, like the Renewable Portfolio Standard or targeted reductions in climate “super-
pollutants.” The plan then assigns whatever reduction is still required to meet SB 32 targets to cap and trade.

The market price for cap and trade allowances provides an automatic response and window into the effectiveness of CARB’s other policies.
When these other policies succeed, cap and trade market prices stay low, but if these other programs under-perform or are failing to reach
major sources of pollution, cap and trade prices automatically rise. So if CARB has a desire to keep carbon prices low, then it should be
motivated to effectively implement direct regulations.
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To date most of California’s emission reductions have come from power plants. Many policies have played a role, particularly California’s strong
energy efficiency (https://www.nrdc.org/experts/mohitchhabra/californiaestablishespathenergyefficientfuture)
standards and programs and its Renewable Portfolio Standard. In 2016 half of the electricity used in California
(http://www.energy.ca.gov/almanac/electricity_data/total_system_power.html) was generated by sources that don’t emit carbon
pollution and that share will continue to increase. The current Renewable Portfolio standard requires 50 percent of the states electricity to
come from renewables by 2030. The legislature is currently considering SB 100, which would up that requirement to 60 percent by 2030 and
target a 100 percent carbon-free electricity system by 2045.

Passing SB 100 would lay a strong foundation for meeting California’s emission reduction targets, but with the power sector contributing a
smaller and smaller share of total emissions, California must look beyond the power sector to achieve its reduction targets in 2030 and beyond.
This post identifies two additional sectors where CARB can and should take bold steps to advance direct pollution reductions, and therefore
take some pressure off of the cap and trade market: transportation and buildings.

Driving the Carbon Out of Transportation

Cutting pollution from transportation will be the defining challenge for the next couple of decades. Transportation is the largest source of global
warming pollution in California: it accounts for over 40 percent of carbon pollution from the state. Unlike power plant pollution, which comes
from a few dozen large sources, transportation-related pollution comes from oil refineries, thousands of oil wells, and more than 30 million
vehicles.

Historically, California has been a global leader in reducing emissions from cars. We were the first place in the world to seriously regulate toxic
air pollutants from car tailpipes, in the 1960s,  and the first to regulate greenhouse gas emissions from cars, in the 2000s. But despite our
leadership in clean transportation, vehicle pollution continues to rise.

One immediately available way to reduce transportation pollution is to set a more ambitious target for California’s Low Carbon Fuel Standard
(LCFS), which is currently up for re-adoption to extend it through 2030. The LCFS sets a carbon intensity target for transportation fuels that
slowly declines over time. CARB can and should do more to leverage this powerful pollution-cutting tool.

The LCFS has reduced emissions by over 30 million metric tons of carbon dioxide equivalent since its inception in 2011
(https://www.arb.ca.gov/fuels/lcfs/dashboard/dashboard.htm) by incentivizing transportation fuel producers to bring to market
cleaner alternatives to petroleum like biodiesel, renewable diesel, ethanol, renewable natural gas and electricity. CARB’s draft plan to extend
the program calls for the carbon intensity reduction target to rise from 10% in 2020 to 18% by 2030. This is an extremely conservative target
and recent research (https://www.theicct.org/publications/potentiallowcarbonfuelsupplypacificcoastregionnorth
america) indicates that there will be enough low-carbon fuel available to aim for a higher goal (https://www.ucsusa.org/clean
vehicles/californiaandwesternstates/westcoastoil), which will reduce emissions by millions of tons.

We can also get smarter and more equitable in the way we think about transportation in the first place. California’s Sustainable Communities
and Climate Protection Act (aka, SB 375, passed in 2008) requires city transportation planners to improve access to transit, change zoning to
bring people closer to jobs and services, and encourage more walking and biking.

SB 375 sets a good goal, but more is needed to achieve it. California should invest more in programs like Transformative Climate Communities
(http://sgc.ca.gov/GrantPrograms/TransformativeClimateCommunitiesProgram.html), which creates a pool of funding from
cap and trade that neighborhoods can use to help make walking, biking, carsharing, and transit the best transportation option for people in
their communities. Neighborhoods can begin to guide their own process of transforming their mobility by adopting innovative solutions, while
serving as living laboratories for novel ideas.

California can do more to clean up the fuels our vehicles run on and to help us find better ways to meet our transportation needs in our
communities, but we can and must also make our vehicles run more cleanly and efficiently. California’s special status under the federal Clean
Air Act allows (https://www.epa.gov/stateandlocaltransportation/vehicleemissionscaliforniawaiversand
authorizations) us to set more stringent pollution standards than the federal baseline. That means California now plays a more critical role
than ever in protecting Americans from the fossil-backed predations of the Trump administration, which is attempting to make cars more
polluting (https://nextgenamerica.org/act/cleancarstandards/).

California does not intend to strengthen its standards for vehicles sold through 2025 and will fight any attempt by the Trump administration to
roll them back. California should also lay the groundwork for what comes after Trump by beginning the process to set targets for when the
current federal standards expire in 2026. More ambitious targets would encourage exploration of novel ways to further increase engine
efficiency as well as shift more miles from dirty petroleum fuel to electricity, which is only going to get cleaner as California moves farther along
its pathway towards a carbon-free grid.
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In addition to fighting for strong federal standards, California can also begin charting its own course to the future by increasing our
commitment to developing a modern, zero-emission vehicle economy. California’s current policy calls for 1.2 to 1.5 million zero-emission
vehicles and plug-in hybrids to be on the road by 2025 (https://www.arb.ca.gov/msprog/acc/mtr/appendix_a.pdf). Since that rule
was written, though, battery costs have dropped much faster than anticipated
(https://s3.amazonaws.com/files.technologyreview.com/p/pub/legacy/jan11_feature_electric_cars_p61.pdf) and it looks like
we could outperform that pace. It’s time to increase that target to match the pace of change that will be needed to protect our climate. The
legislature is currently considering the Clean Cars 2040 bill (AB 1745), which would ensure that by 2040 every new car registered in California
is a zero-emission vehicle. CARB should take steps now to make sure we are on that trajectory.  

Finally, we must do more to clean up heavy-duty trucks and other freight vehicles, which account for about 30 percent of transportation
emissions. The last few years have begun to hint at what a cleaner future for freight could look like. Several very-low or zero-emission designs
for freight trucks have been demonstrated by established manufacturers like Volvo (https://www.trucks.com/2017/03/02/volvotruck
hybridalternativepowertraintechnology/), Cummins (https://www.forbes.com/sites/joannmuller/2017/08/29/takethat
tesladieselenginegiantcumminsunveilsheavydutytruckpoweredbyelectricity) and Daimler
(https://www.reuters.com/article/usautoselectrictruck/daimlerdeliversfirstelectrictrucksthegamehasstarted
idUSKCN1BP1OH), as well as newcomers to the heavy-duty landscape like Tesla (http://www.latimes.com/business/lafihytesla
truckpreview20171114story.html), Nikola (https://nikolamotor.com/motor) and Toyota
(https://www.trucks.com/2017/10/12/toyotahydrogenfuelcellelectrictruckhitsroad/). California’s heavy-duty truck
regulations have, historically, been focused on reducing harmful air pollution by requiring cleaner engines. Now, rather than trying to make
diesel slightly less dirty, California can improve air quality and reduce harmful climate pollution at the same time by ensuring that as old diesels
retire, they’re replaced with zero-emission or plug-in hybrid options. California has incentive programs to help bring clean trucks into service;
going forward, these should be subject to a clear rule: state incentives should be provided only for the cleanest available technology for a given
heavy-duty vehicle’s actual use. If the job can be done by a ZEV truck, then that’s what state money will support. If it can’t, then the cleanest
possible alternative, like a plug-in hybrid fueled by renewable natural gas, is next in line.  

There is no single solution which can bring transportation emissions down to a sustainable level. Taken together, a portfolio of solutions can
succeed. California should begin building this portfolio now, to give markets and consumers time to adapt. Our history of innovation and
effective regulation gives us a lot of reason to believe that we will succeed.

Squeezing the Fossil Gas out of Buildings

In addition to cleaning up our electricity and our transportation sector, we must also address how we heat our buildings and how we get hot
water. Homes and commercial buildings (restaurants, hospitals, stores, offices, etc.) were responsible for 11 percent of California’s heat-
trapping pollution in 2015 (https://www.arb.ca.gov/cc/inventory/data/data.htm), as much as emissions from in-state electricity
generation.

Building pollution results mostly from burning natural gas in furnaces and water heaters, and has held relatively steady since 2000. This
“steady” level actually represents a significant improvement in efficiency, as both the number of housing units and the amount of commercial
floor space has grown during this period, but it does not put us on course to meet our emission reduction goals. More aggressive efficiency
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improvements required under current laws can help, but it will also be essential to swiftly implement and build on current standards, and to
clean up the fuels used in buildings, just like we are doing in vehicles.  

Besides improving our buildings’ ability to keep warm with less fuels through strong efficiency standards, there are two primary options for
replacing fossil natural gas in buildings: electricity and renewable gas.

Most studies (https://www.sce.com/wps/portal/home/aboutus/reliability/meeting
demand/pathwayto2030/!ut/p/b1/hdBBb4JAEAXgX8OVfbqL0N4WbdchRkOointpsMEVg6xBlL8vGi8mVef2Jt87zDDNUqar7F
KYEA8lss5qEgDGO_A6sO4MlIvOsvmb6RXqDkmBKQ
hEeKOz7XIXE_cR7DUYR3gAh7uBD4Wscza4g5iAeY5pIyYHBHby4ImLalHZ9
8hKVmseGKbrfJPXee2e6m69bZrD8dOBg7ZtXWOtKXP3z
4d_FfZ2mPD0kfJDvsUBe288jyRF3tvc24!/dl4/d5/L2dBISEvZ0FBIS9nQSEh/) indicate that electrification is the preferred option.
Replacing gas-fired furnaces and water heaters with heat-pumps powered by electricity from carbon-free sources is a cost-effective pathway to
zero emissions. Water heaters are a great place to start. Not only will electric water heaters get cleaner every year as more and more solar and
wind power are added to California’s grid, but their hot water tanks can serve as a form of energy storage
(https://nextgenpolicy.org/blog/energystoragedeviceamericanhomesalready/), lowering electricity system costs by helping
match demand with supply. The case for all electric new construction (https://www.pe.com/2015/09/03/fontanaenergyefficient
communitycalledafirstforstate/) is even more compelling due to the cost savings from eliminating the need to extend gas service.
CARB and California’s energy regulators have taken some initial steps to recognize the benefits of building electrification and have the
opportunity (https://www.nrdc.org/experts/pierredelforge/buildingsnextfrontiercacleanenergyleadership) to do more in
2018.  

To the extent that buildings continue to use gas it is also possible to reduce emissions by replacing some fossil natural gas with renewable
natural gas (RNG). For example, biogas captured from landfills, dairy digesters, and waste treatment plants can be purified to produce pipeline
quality gas and injected into the existing gas distribution system. This strategy should not be considered a substitute for building electrification
because using RNG does not eliminate methane leaks and RNG supplies are limited, but adopting standards equivalent to the Renewable
Portfolio Standard for electricity or the Low Carbon Fuels Standard for transportation could be a useful complementary policy.

Keeping Our Eye on the Ball

California’s comprehensive, innovative approach to addressing climate change is more important than ever given the Trump administration’s
all out effort to roll back environmental protections and promote fossil fuels. Even with three (lengthy) posts in this series we have just
scratched the surface, leaving discussion of the short-lived climate pollutant strategy
(https://www.arb.ca.gov/cc/shortlived/shortlived.htm), hydrogen (https://its.ucdavis.edu/blogpost/thehydrogen
transitionthistimeforreal/), biofuel blends and many other topics to another day. And we have not even touched on how to do more to
cut pollution on the supply side of the fossil fuels equation and plan for the day when we no longer rely on drilling for dirty fuels to meet our
energy needs. Stay tuned.

It’s easy to get lost in the details, but the bottom line will show up in the atmosphere and in California’s annual emissions inventory. NextGen’s
suggestions are designed to help CARB and other California policy makers maximize the likelihood of success by adopting a strong set of
policies this year. They, and we, will undoubtedly not get everything right on the first try, but if we keep our eyes on the ball and make timely
and appropriate adjustments as new information becomes available, California will lead the way to a brighter, healthier future for our state, our
country, and the world.
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March 16, 2018 

 

Rajinder Sahota 

California Air Resources Board 

1001 I Street 

Sacramento, CA 95184 

 

Re:  Comments in Response to March 2, 2018 Cap-and-Trade Workshop  

 

Dear Ms. Sahota: 

 

On behalf of the Natural Resources Defense Council, and our more than 700,000 members and 

activists in California, we appreciate the opportunity to comment on the material and proposals 

presented by staff at the March 2, 2018 workshop.  

 

I. Introduction 

 

In 2016, the California legislature directed the Air Resources Board to ensure that statewide 

greenhouse gas emissions fall at least 40 percent below 1990 levels by 2030. While cumulative 

emissions drive climate change, the legislation unambiguously requires ARB to design its 

climate programs to achieve an annual emissions limit in 2030. Last year, in developing the 2030 

Scoping Plan, ARB appropriately emphasized the role of the cap-and-trade program in ensuring 

achievement of the 2030 target, as unlike other measures it places a quantitative limit on 

emissions from all major sources. But enforcing that limit rests on several market design features 

that ARB must develop in response to Assembly Bill 398, including how to set a price ceiling 

and how to prevent California’s early action from diluting the investment signals required to 

sustain long-term emission reductions.  

 

ARB faces an unenviable task in balancing the array of considerations the Legislature has 

provided to reach resolution on those issues. As ARB prepares its scales, however, we encourage 

staff to calibrate them to ensure the cap-and-trade program is tuned to achieve the 2030 

emissions limit set by the Legislature. In our view, that is the conservative approach.  

 

II. ARB Should Adjust Post-2020 Cap Budgets To Send A Stronger Price Signal In 

Support of Near-Term Emissions Reductions  

 

We fully agree with staff’s perspective that achieving the 2020 statewide emissions limit ahead 

of schedule, as reflected in current emission levels well below program caps, is a result to cheer, 

https://www.arb.ca.gov/lispub/comm2/bcsubform.php?listname=ct-3-2-18-wkshp-ws&comm_period=1
https://www.arb.ca.gov/lispub/comm2/bcsubform.php?listname=ct-3-2-18-wkshp-ws&comm_period=1
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not bemoan. But as Chair Nichols recently remarked, the program must send a stronger signal to 

support investments “now” in technologies that are going to reduce emissions over the long run.1 

Indeed, ARB’s 2030 Scoping Plan is counting on the price signal from cap-and-trade to drive 

nearly 40 percent of the required cumulative reductions.2 Those forecasts are inherently 

uncertain, and it is entirely plausible that additional policies passed by the Legislature and 

market forces driving clean energy deployment will keep taking the burden off cap-and-trade to 

drive reductions. Yet it is equally plausible that other Scoping Plan policies will underperform 

due to a host of legal, market, and technology barriers.  

 

To guard against that risk, and drive more near-term investment in carbon abatement strategies 

within capped sectors, we recommend ARB reduce future cap budgets to account for present 

oversupply. In its presentation and remarks at the workshop, staff raised several concerns with 

this approach, including that it would penalize covered entities by making the program more 

stringent in response to early action, incent entities to only do the minimum, and make the 

program more susceptible to hitting the price ceiling. We agree with staff that this issue requires 

more in-depth analysis and should be evaluated holistically with other design features, such as 

banking rules, the level of the price ceiling, and reserve tier prices. But we disagree with staff’s 

stated rationale, which suggests ARB does not consider a cap adjustment merits further analysis 

or consideration in this rulemaking.  

 

First, staff appears to view a cap adjustment as “penalizing” covered entities regardless of the 

factors driving present oversupply. From an emissions standpoint, we agree with staff that 

obsessing over attribution is misplaced. But the economic downturn does not constitute early 

action that should inhibit any corrective response. Second, a market-based program with 

tradeable allowances still provides strong incentives to over-comply. Even with a mechanism in 

place to correct for periodic oversupply, covered entities face an opportunity cost for every 

compliance instrument they surrender. With added scarcity the incentive to over-comply may 

only increase, as each compliance instrument will be more valuable.  

 

Finally, taking slack out of the cap would send a stronger near-term price signal to support 

emissions reductions. Economic modelling by Severin Borenstein, James Bushnell, and Frank 

Wolak forecasts that allowance prices will likely end up at either the floor or the ceiling in 2030, 

due to limited abatement opportunities between those two price points.3 Borenstein and Bushnell 

subsequently argue that bimodal distribution cuts against the value of making a cap adjustment, 

as it is unlikely to drive significant emissions reductions.4 Even under Borenstein and Bushnell’s 

modelling framework, however, the cap adjustment they analyze would result in a probability-

weighted average reduction of 42 MMT through 2030. From the global emissions perspective 

they take that may not be significant, but it should be significant to ARB in the context of 

achieving California’s 2030 emissions limit. Moreover, as Chris Busch points out, their model 

                                                             
1 Joint Committee on Climate Change Policies and Assembly Committee on Natural Resources, “Oversight Hearing 

2030 Target Scoping Plan” January 4, 2018; see also transcript from “Senate Standing Committee on Environmental 

Quality & Senate Select Committee on Climate Change and AB 32 Implementation Hearing” (February 03, 2016), 

available at: https://digitaldemocracy.org/hearing/739 
2 https://www.arb.ca.gov/cc/scopingplan/scoping_plan_2017.pdf  
3 https://ei.haas.berkeley.edu/research/papers/WP281.pdf   
4 https://energyathaas.wordpress.com/2018/01/02/californias-carbon-cap-is-not-in-jeopardy-because-its-not-really-a-

cap/  

https://digitaldemocracy.org/hearing/739
https://www.arb.ca.gov/cc/scopingplan/scoping_plan_2017.pdf
https://ei.haas.berkeley.edu/research/papers/WP281.pdf
https://energyathaas.wordpress.com/2018/01/02/californias-carbon-cap-is-not-in-jeopardy-because-its-not-really-a-cap/
https://energyathaas.wordpress.com/2018/01/02/californias-carbon-cap-is-not-in-jeopardy-because-its-not-really-a-cap/


3 
 

uses a highly inelastic abatement supply curve that likely discounts fuel switching opportunities 

over the next decade that will become more price responsive as technology improves.5 Allowing 

for more price-responsive abatement between the floor and ceiling prices would increase the 

expected emission reductions from a cap adjustment – and reduce the likelihood of reaching the 

ceiling.  

 

But whether the elasticity assumptions are overly conservative or not is beside the point. The 

value of an emissions cap is that regulators do not need to prejudge compliance strategies or 

price effects to hit reduction targets; they just need to set the caps appropriately.  

     

a. ARB Should Commit To Periodically Review And Adjust Cap Budgets As 

Needed To “Avoid An Unintentionally Lax Cap”  

 

In 2016, covered entities emitted 324 million metric tons (MMT) of greenhouse gases subject to 

a compliance obligation. That is already approaching the cap budget (320.8 million allowances) 

ARB has proposed for 2021, five years hence.6 This mirrors the situation ARB warned against in 

comments to the U.S. Environmental Protection Agency on the Clean Power Plan model rule, 

when it strongly recommended that “a pre-established mechanism be in place to avoid an 

unintentionally lax cap.”7  

 

At the workshop, staff dismissed its own comments to EPA as inapposite to concerns about 

oversupply in California’s cap-and-trade program, but we fail to see the difference. In both 

instances, the concern is the lag between setting mass-based targets for cap-and-trade programs 

based on historical emissions data. Indeed, the same reasons ARB cited in its CPP comments 

regarding why historical data is problematic are applicable to California; namely, the “likelihood 

that the grid will be increasingly decarbonized with the increasing affordability of, and state-

level policy mandates for, renewable electricity.”8  

 

ARB’s comments also cite to the European Union’s Emissions Trading System (EU ETS) as an 

example of a “loose carbon cap” that “has led to a reduced incentive for European regulated 

entities to undertake actions reducing emissions.”9 Like California’s program, the EU ETS is a 

multisector cap-and-trade program that operates alongside other complementary measures to 

help the EU achieve a 40 percent reduction in greenhouse gas emissions below 1990 levels by 

2030. If ARB found the EU ETS representative of the concerns of overallocation in its comments 

to EPA, the burden is on staff to explain why California’s program is not.10 

 

 

 

                                                             
5 http://energyinnovation.org/2018/01/10/analyzing-likely-impact-oversupply-californias-carbon-market-must-

consider-states-2030-emissions-goal-potential-clean-tech-breakthroughs/  
6 https://ww2.arb.ca.gov/mrr-data; https://www.arb.ca.gov/cc/capandtrade/capandtrade/unofficial_ct_100217.pdf   
7 http://www.arb.ca.gov/cc/powerplants/arbcommentsfedplan-01_21_2016.pdf (at 19-20). 
8 Id. at 20 
9 Id. 
10 The only meaningful difference that comes to mind is the absence of a price floor in the EU ETS, but a price floor 

is not a cure-all for addressing oversupply (see discussion, supra; see also http://www.rff.org/blog/2017/landmark-

california-climate-program-enjoys-new-opportunities).  

http://energyinnovation.org/2018/01/10/analyzing-likely-impact-oversupply-californias-carbon-market-must-consider-states-2030-emissions-goal-potential-clean-tech-breakthroughs/
http://energyinnovation.org/2018/01/10/analyzing-likely-impact-oversupply-californias-carbon-market-must-consider-states-2030-emissions-goal-potential-clean-tech-breakthroughs/
https://ww2.arb.ca.gov/mrr-data
https://www.arb.ca.gov/cc/capandtrade/capandtrade/unofficial_ct_100217.pdf
http://www.arb.ca.gov/cc/powerplants/arbcommentsfedplan-01_21_2016.pdf
http://www.rff.org/blog/2017/landmark-california-climate-program-enjoys-new-opportunities
http://www.rff.org/blog/2017/landmark-california-climate-program-enjoys-new-opportunities
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Accordingly, we reiterate our call for ARB to heed its own advice: it should “revisit planned 

mass-based targets” based on updated emissions and output data, and update cap budgets “on a 

rolling basis for later compliance periods” to “ensure the [cap-and-trade program] delivers 

meaningful carbon reduction beyond the status quo.”11 

 

b. ARB Should Not Issue Allowances Above Updated Forecast Emissions Levels 

in 2021, Including the 52.4 Million Allowances That Represent A 

Continuation Of A Straight-Line Cap Trajectory Post-2020 

 

We recommend ARB not issue the 52,400,000 allowances that represent the difference between 

a straight-line cap trajectory post-2020 and a ‘step-down’ starting in 2021. These allowances 

represent the absence of the corrective action ARB has previously championed to adjust cap 

budgets based on updated emissions data. In the alternative, we recommend ARB designate this 

allowance pool to the price ceiling to ensure they are only available to covered entities if the 

market is stressed. Finally, we note that this allowance pool reflects staff’s estimate from last 

year of emissions in 2021, which was likely based on 2015 MRR data. If ARB proceeds with 

issuing these allowances, it should first update its 2021 emissions estimate to size the allowance 

pool appropriately.   

 

c. ARB Should Designate 2% Of The 2026-2030 Cap Budget To The Price 

Ceiling To Account For The Commensurate Increase In The Offsets Usage 

Limit  

 

We appreciate staff’s proposal to consider adjusting the 2026-2030 cap budgets to reflect the 

increase in the offsets usage limit from 4% to 6% during that period. As staff notes, to mirror the 

design of the pre-2021 program, 2% of the cap budget over those five years (23 million 

allowances) should be set aside for cost containment. We recommend ARB designate those 

allowances to the price ceiling. While short of the holistic review ARB should undertake to 

address concerns regarding oversupply, as required by AB 398, moving those allowances to the 

ceiling would send a constructive signal that future cap budgets are not sacrosanct. Unlike the 

additional compliance instruments that ARB is statutorily required to make available at the price 

ceiling, those allowances would also not trigger the requirement in Section 38562(c)(2)(A)(ii)(II) 

to achieve equivalent ton-for-ton reductions, as they would be taken from within the cap budgets. 

That would help alleviate the challenges involved with maintaining environmental integrity if the 

price ceiling is reached. In the alternative, we recommend ARB distribute these allowances to the 

highest tier of the new post-2020 Reserve. 

 

III. ARB Must Prevent The Price Ceiling From Undermining California’s Ability to 

Achieve Its 2030 Statewide Emissions Limit  

 

AB 398 directs ARB to establish a price ceiling based on six factors, ranging from the need to 

avoid adverse impacts on the state’s economy to considering the full social cost associated with 

emitting a ton of greenhouse gases.12 As the statute reveals, while undoubtedly the Legislature 

was concerned about cost containment, it was also concerned about not letting a price ceiling 

                                                             
11 Id. 
12 California Health & Safety Code § 38562(c)(2)(A)(i).   
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frustrate achievement of California’s climate goals. The final factor requires ARB to consider 

“the cost per metric ton of greenhouse gas emissions reductions to achieve the statewide 

emissions targets established in Sections 38550 and 38566” (emphasis added).13 ARB must 

achieve equivalent ton-for-ton reductions in the event the price ceiling is ever reached.14 And the 

Legislature did not relieve ARB from its responsibility to ensure statewide emissions fall at least 

40 percent below 1990 levels by 2030.  

 

Reaching the price ceiling will accordingly not operate as a cap on aggregate compliance costs 

for achieving California’s climate targets; it will merely shift them to other programs. As ARBs 

2030 Scoping Plan modelling indicates, achieving those reductions elsewhere will most likely be 

more expensive. In Table 10 of the final 2030 Scoping Plan, ARB estimates the cost per metric 

ton of the measures it considered.15 Many of the measures – including policies passed by the 

Legislature, like the Renewable Portfolio Standard – have abatement costs in 2030 well above 

$150/MT. ARB should accordingly set the price ceiling at the high end of the range it presented 

at the workshop (between $81 and $150, in $2015). Setting a price ceiling any lower would 

merely shift required reductions to other more expensive measures, contravening the 

Legislature’s direction to minimize leakage risk and avoid adverse economic impacts. 

 

IV. ARB Should Clarify How Offset Projects Can Meet The Definition of  

“Direct Environmental Benefits In The State” 

  

We generally support staff’s direction on implementing AB 398’s requirement that no more than 

half of the offset credits used for compliance from 2021-2030 may be sourced from projects that 

do not provide “direct environmental benefits in the state” (DEBS). Given the diverse nature of 

offset projects, we agree that affording some flexibility to project developers to assert DEBS 

within a general framework is appropriate and constitutionally sound. But that general 

framework must conform to the statute, which defines DEBS as “the reduction or avoidance of 

emissions of any air pollutant in the state or the reduction or avoidance of any pollutant that 

could have an adverse impact on waters of the state.”16  

 

We therefore recommend ARB clarify the direction to offsets developers on how they can 

qualify for meeting the legislative direction on DEBS if a project i) does not reduce or avoid air 

pollutants in California, and ii) is not located adjacent to a water body that flows within or into 

California (‘step 1’ in the text box). At a minimum, the additional material that a project 

developer would be permitted to submit (‘step 2’) must bear on how the project meets the 

definition of DEBS in the statute. 

 

 

 

 

 

 

                                                             
13 Id. 
14 § 38562(c)(2)(A)(ii)(II). 
15 https://www.arb.ca.gov/cc/scopingplan/scoping_plan_2017.pdf (at 46). 
16 § 38562(c)(2)(E)(ii). 

https://www.arb.ca.gov/cc/scopingplan/scoping_plan_2017.pdf
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V. Allowance Allocation 

 

a. ARB Should Not Afford Windfalls To Industrial Polluters By Increasing 

Assistance Factors Above Demonstrated Leakage Risk For The Third 

Compliance Period 

 

We strongly oppose staff’s proposal to increase the industrial assistance factors (AFs) to 100% 

across the board for the third compliance period. Staff defends this proposal as a “conservative” 

approach to protect against leakage, enable earlier investments, and allow for economic growth. 

But there is no evidence in the record to support that rationale. Quite the contrary, staff’s analysis 

last year concluded that the total value awarded to industrial sectors in the form of free 

allowances to date “likely exceeds compensation required for emissions leakage protection for 

most sectors.”17 Moreover, as ARB and its economic advisers have repeatedly noted, auctioning 

facilitates early action, not excessive free allocation.18 The longer industrial entities receive most 

of their allowances for free, the more opportunity they will have to delay investing in emissions 

reductions at their facilities that will be required to achieve California’s long-term climate goals.  

 

Finally, as we noted at the workshop, there is nothing “conservative” about granting windfalls to 

industrial emitters. The proposed change would direct millions of additional allowances to 

polluters at the expense of public investments through the Greenhouse Gas Reduction Fund, 

which provide essential benefits to California’s disadvantaged communities.19 While the 

Legislature superseded staff’s original allocation proposal for the post-2020 program, AB 398 

does not apply to the pre-2021 program. The Legislature was aware of ARB’s proposal to step 

down AFs for the third compliance period and declined to intervene. There is no basis for ARB 

to change course. 

  

b. We Support Staff’s Direction To Provide Additional Clarity On The Use Of 

Allowance Value By EDUs And Natural Gas Suppliers But Request ARB 

Make Additional Summary Reports Publicly Available  

 

We support staff’s direction to provide more specificity and clarity regarding how electric 

distribution utilities (EDUs) and natural gas suppliers may use allowance value. While only one 

summary report on EDUs’ use of allowance value is publicly available (from 2013), its findings 

are troubling: publicly-owned utilities (POUs) were submitting 84% of their allowances directly 

for compliance, which operates as an implicit volumetric return by preventing retail electricity 

rates from reflecting the full carbon price.20 Correcting this outcome, which violates ARB’s 

explicit prohibition on returning allowance proceeds to ratepayers in a volumetric manner,21 

                                                             
17 “Cap-and-Trade Regulation 2016 Amendments: Staff Presentation on a Methodological Framework for Emissions 

Leakage Designation for 2018 and Beyond,” May 18, 2016, available at: 

https://www.arb.ca.gov/cc/capandtrade/meetings/20160518/staff-leakage-workshop-methodology.pdf (slide 16) 

(emphasis added). 
18 https://www.arb.ca.gov/regact/2010/capandtrade10/capv4appj.pdf; 

http://www.climatechange.ca.gov/eaac/documents/eaac_reports/2010-03-22_EAAC_Allocation_Report_Final.pdf  
19 https://www.arb.ca.gov/cc/capandtrade/auctionproceeds/2018_cci_annual_report.pdf  
20 “Summary of Vintage 2013 Electrical Distribution Utility Allocated Allowance Value Reports,” at: 

http://www.arb.ca.gov/cc/capandtrade/allowanceallocation/edu-v2013-allowance-value-report.pdf (figure 2, p.7).  
21 § 95892(d)(5) 

https://www.arb.ca.gov/cc/capandtrade/meetings/20160518/staff-leakage-workshop-methodology.pdf
https://www.arb.ca.gov/regact/2010/capandtrade10/capv4appj.pdf
http://www.climatechange.ca.gov/eaac/documents/eaac_reports/2010-03-22_EAAC_Allocation_Report_Final.pdf
https://www.arb.ca.gov/cc/capandtrade/auctionproceeds/2018_cci_annual_report.pdf
http://www.arb.ca.gov/cc/capandtrade/allowanceallocation/edu-v2013-allowance-value-report.pdf
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would first require the POUs to consign allowances to auction like the investor-owned utilities 

(IOUs). Short of that, ARB can help ensure allowance value is truly benefiting utility customers 

and reducing GHG emissions with more specificity on permissible uses. We support, for 

example, a clear prohibition on using allowance value to cover administrative costs with 

complying with the program, which has no GHG benefit. Without access to the summary reports, 

however, it is difficult to assess what other prohibitions or clarifications ARB should consider 

We therefore request that ARB make those reports available in advance of further rulemaking 

activity on this item. 

 

VI. Conclusion  

 

Thank you for considering these comments. We look forward to engaging with staff and 

stakeholders to develop a post-2020 program that supports California’s exemplary climate and 

clean energy leadership. 

 

 

Sincerely, 

 

      
 

Alex Jackson       

Legal Director, California Climate Project    

NRDC 
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California Air Resources Board 
1001 I Street 
Sacramento, CA  95814 

Re: Comments of Shell Energy North America (US), L.P. on Preliminary 
Discussion Draft of Potential Changes to the Cap and Trade Regulations 

To: Air Resources Board: 

Pursuant to the schedule established at the March 2, 2018 workshop, Shell Energy North 
America (US), L.P. (“Shell Energy”) provides comments on the ARB Staff’s “Preliminary 
Discussion Draft” addressing potential changes to the cap and trade regulations.  Shell Energy’s 
comments focus on the Staff’s proposed process and standard for determining whether an out-of-
state offset project provides “direct environmental benefits in the State” (“DEBS”). 

I. 

Under AB 398, beginning in 2021, no more than one-half of the offset credits used for 
GHG emission compliance may be sourced from projects that do not provide “direct 
environmental benefits in the state.”  Health and Safety Code Section 38562 (c)(2)(E)(i).  The 
statute provides that “direct environmental benefits in the state” means “the reduction or 
avoidance of emissions of any air pollutant in the state or the reduction or avoidance of any 
pollutant that could have an adverse impact on waters of the state.”  Health and Safety Code 
Section 38562 (c)(2)(E)(ii).   

The Staff’s preliminary discussion draft seeks to implement the statutory language, 
relying on the exact words in the statute to define DEBS in the regulation.  See Discussion Draft 
at p. 17.  The Staff proposes a two-step process to determine whether an offset project satisfies 
the DEBS standard. 

The Staff proposes a fact-based assessment to determine whether an offset project meets 
the DEBS standard, beginning with a requirement that each new offset project provide 
information regarding the location of the reduction or avoided emissions of any air pollutant, or 
the location of the reduction or avoidance of any pollutant that could have an adverse impact on 
the waters of the state.  The Staff proposes that if the reduction (or avoided emissions) is 
physically located in California, or if the project is located adjacent to a water body that flows 
within or into California, the DEBS standard is satisfied, and no further information is needed. 
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The Staff also proposes, however, that if these threshold criteria are not met, an applicant 
still may demonstrate that an out-of-state offset project meets the DEBS standard, through the 
submission of additional factual data.  Discussion Draft at p. 18.  The Staff properly seeks 
additional information that can show that an out-of-state offset project is beneficial to the 
California environment.  Significantly, the Staff acknowledges that “a GHG reduction anywhere 
is a benefit everywhere . . . .”  Id. at p. 17.  As discussed below, this statement provides a 
foundation for broad application of the DEBS standard. 

II. 

Shell Energy supports the Staff’s proposed DEBS framework for three fundamental 
reasons:  First, by recognizing the direct environmental benefits to California from out-of-state 
offset projects, the Staff’s proposed approach reduces the likelihood of a successful legal 
challenge based on the “dormant commerce clause.”  Adopting a legally sustainable approach 
provides increased certainty to offset project developers as well as offset market participants. 

Second, it is critical that investments continue in much needed offset projects that help 
obligated entities cost effectively manage their carbon exposure.  The Staff recognizes that it will 
need to “apply criteria retroactively to the tens of millions of offsets already issued in the system 
that may be used for compliance surrender for emissions for the year 2021 and forward.”  
Discussion Draft at p. 17.  A fact-based process for DEBS consideration for out-of-state offset 
projects will enable project developers to demonstrate California-specific environmental benefits 
of their offset projects. 

Third, as discussed during the workshop, the Staff’s proposed framework will protect 
tribal initiatives that rely on offset projects as economic resources.  Maintaining certainty in the 
burgeoning market for offset projects on tribal lands will contribute to California’s efforts to 
support disadvantaged communities. 

III. 

GHG emissions anywhere in the world have direct (and indirect) impacts on California.  
On this basis, the DEBS language of AB 398 should be interpreted broadly and inclusively.  The 
ARB has developed detailed regulations addressing the eligibility of offset projects for 
compliance, approval of offset protocols, and independent verification of GHG emission 
reductions from offset projects.  The ARB has linked California with other jurisdictions to 
encourage the development of offset projects to meet covered entities’ increasing compliance 
obligations over time.  California’s worldwide leadership on climate change mitigation should 
not be derailed through a narrow interpretation or limited implementation of the DEBS standard, 
as related to out-of-state offset projects. 
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In this connection, as a leader in the worldwide movement to reduce GHG emissions, 
California’s offset program stimulates national and international participation in the development 
of GHG emission reduction projects.  A robust worldwide offset program directly benefits 
California as a key player in the movement to reduce GHG emissions. 

By contrast, narrowly limiting the DEBS standard would create uncertainty and reduce 
the incentive for developers in other states and countries to participate in California’s offset 
program.  Shrinking the universe of DEBS-eligible offset projects would result in an increased 
cost burden on covered entities that would reduce their competitiveness in their respective 
product markets. 

For the foregoing reasons, the Staff’s proposal should be finalized and adopted by the 
ARB in the earliest possible timeframe.  Approval of the Staff’s DEBS evaluation approach for 
out-of-State offset projects will provide certainty and encourage investment in projects that will 
reduce GHG emissions and provide direct benefits to California. 

IV. 

Shell Energy appreciates the opportunity to submit these comments.  Please do not 
hesitate to contact the undersigned with any questions you may have regarding the comments. 

Sincerely, 

John W. Leslie 
Dentons US LLP 
Attorneys for Shell Energy North America (US), L.P. 

JWL:hmk 
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VIA ELECTRONIC SUBMISSION

1
 

Jason Gray 
Chief, Cap-and-Trade Program 
California Air Resources Board 
1001 I Street 
Sacramento, CA 95812 

Re: Comments of Crockett Cogeneration on Workshop to Discuss Possible Revisions to the Cap-
and-Trade Regulation 

Dear Mr. Gray: 

On behalf of Crockett Cogeneration (“Crockett”), I am writing to provide comments on the California Air 
Resources Board’s Workshop to Discuss Possible Revisions to the Cap-and-Trade Regulation and 
Preliminary Discussion Draft of Potential Changes to the Regulation.

2
   

As background, Crockett operates a cogeneration facility that provides steam to C&H Sugar under a 
steam sale contract running through 2026.  This contract was executed before passage of Assembly Bill 
(“AB”) 32 and does not provide for recovery of Cap-and-Trade Program compliance costs.  Like many 
similarly situated counterparties, C&H has been unwilling to renegotiate its contract with Crockett to 
shoulder any portion of these compliance costs, nor has C&H been willing to join the Program as an opt-
in covered entity.  Due to the inequities caused by these “legacy contracts” that predate AB 32, in 2014 
the Board decided that for legacy contracts with an industrial counterparty, transition assistance would be 
provided for the life of the contract.  However, for those without an industrial counterparty – such as 
Crockett’s – the Board limited transition assistance to the end of the second compliance period. 

With transition assistance slated to expire at the end of the second compliance period, Staff proposed to 
delete provisions from the Regulation pertaining to these non-industrial legacy contracts as part of the 
2016 amendments to the Regulation.

3
  Crockett, facing the prospect of bearing these stranded costs 

alone without assistance through 2026, submitted a series of comment letters to the Board requesting 
that transition assistance be extended for the life of the contract.

4
  While the Board declined to act on 

                                                      
1
 Submitted at: https://www.arb.ca.gov/lispub/comm2/bcsubform.php?listname=ct-3-2-18-wkshp-ws&comm 

_period=1.  

2
 See ARB, Preliminary Discussion Draft of Potential Changes to the Regulation for the California Cap on 

Greenhouse Gas Emissions and Market-Based Compliance Mechanisms (Feb. 2018), https://www.arb.ca.gov/cc/ 
capandtrade/meetings/20180302/ct_pdd_02232018.pdf.  

3
 See 2016 Regulation Documents, https://www.arb.ca.gov/regact/2016/capandtrade16/capandtrade16.htm.  

4
 See Comments of Crockett Cogeneration (Jan. 20, 2017), https://www.arb.ca.gov/lispub/comm/bccomdisp.php? 

listname=capandtrade16&comment_num=125&virt_num=15; see also Comments of Crockett Cogeneration (Nov. 4, 
2016), https://www.arb.ca.gov/lispub/comm2/bccomdisp.php?listname=ct-amendments-ws&comment_num=21 
&virt_num=20; Comments of Crockett Cogeneration (Apr. 28, 2017), https://www.arb.ca.gov/lispub/comm/ 
bccomdisp.php?listname=capandtrade16&comment_num=205&virt_num=18.  

https://www.arb.ca.gov/lispub/comm2/bcsubform.php?listname=ct-3-2-18-wkshp-ws&comm_period=1
https://www.arb.ca.gov/lispub/comm2/bcsubform.php?listname=ct-3-2-18-wkshp-ws&comm_period=1
https://www.arb.ca.gov/cc/capandtrade/meetings/20180302/ct_pdd_02232018.pdf
https://www.arb.ca.gov/cc/capandtrade/meetings/20180302/ct_pdd_02232018.pdf
https://www.arb.ca.gov/regact/2016/capandtrade16/capandtrade16.htm
https://www.arb.ca.gov/lispub/comm/bccomdisp.php?listname=capandtrade16&comment_num=125&virt_num=15
https://www.arb.ca.gov/lispub/comm/bccomdisp.php?listname=capandtrade16&comment_num=125&virt_num=15
https://www.arb.ca.gov/lispub/comm2/bccomdisp.php?listname=ct-amendments-ws&comment_num=21&virt_num=20
https://www.arb.ca.gov/lispub/comm2/bccomdisp.php?listname=ct-amendments-ws&comment_num=21&virt_num=20
https://www.arb.ca.gov/lispub/comm/bccomdisp.php?listname=capandtrade16&comment_num=205&virt_num=18
https://www.arb.ca.gov/lispub/comm/bccomdisp.php?listname=capandtrade16&comment_num=205&virt_num=18
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these requests as part of the 2016 amendment process, the Board did direct Staff by resolution in July 
2017 to “work with any remaining entities with legacy contracts and their non-industrial counterparties to 
resolve the parties’ issues related to recovery of greenhouse gas costs, or, as necessary, to propose 
regulatory amendments to be in place no later than the allocation of vintage 2021 allowances to ensure 
reasonable transition assistance for greenhouse gas costs through the term of the legacy contract.”

5
 

In the Preliminary Discussion Draft of Potential Changes to the Regulation, Staff includes a number of 
framework amendments that previously existed in comparable form and which reference legacy contract 
generators without industrial counterparties.  In two sections, Staff left placeholders for further clarification 
on allocation to legacy contract generators without an industrial counterparty.

6
   Staff also indicated that it 

would “continue to work with legacy contract generators with non-industrial counterparties to encourage 
renegotiation and to determine if post-2020 allocation is necessary and appropriate.”

7
 

Crockett would like to thank Staff and voice its support for the framework amendments included in the 
Preliminary Discussion Draft, and to reaffirm the need for ongoing transition assistance post-2020 for the 
term of its contract.  As indicated above and as discussed in previous comment letters, Crockett’s steam 
sales contract does not provide for the recovery of Cap-and-Trade Program compliance costs, and C&H 
continues to be unwilling to renegotiate its contract with Crockett to account for these costs.  As a non-
industrial counterparty that is not subject to the Program or willing to join, C&H has no incentive to absorb 
the added expense.  Given Crockett’s continued inability to re-negotiate its contract with its counterparty, 
we ask that Staff incorporate language in the placeholder provisions that would extend transition 
assistance for the life of the contract consistent with the Board’s direction in Resolution 17-21.  We would 
be pleased to work with Staff in crafting this language.  
 
Thank you for your consideration.  Please contact me if you have any questions at 415-856-7010. 

 
 
Sincerely, 
 

 

Peter H. Weiner,  
for PAUL HASTINGS LLP 

 

 

                                                      
5
 ARB, Resolution 17-21, at 13 (July 27, 2017), https://www.arb.ca.gov/board/res/2017/res17-21.pdf.  

6
 Preliminary Discussion Draft, proposed sections 95871(f)(1) and Section 95894(d). 

7
 Id. at 47. 

https://www.arb.ca.gov/board/res/2017/res17-21.pdf
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The Western Power Trading Forum1 (WPTF) welcomes the opportunity to provide input to the 

California Air Resources Board (CARB) on issued discussed during the March 2nd workshop.  Our 

comments below address use of auction proceeds by electric utilities, cost-containment, offsets 

and potential changes to the treatment of greenhouse gas emissions (GHG) in the Energy 

Imbalance Market (EIM). 

Allowance Allocation for Electric Utilities 

CARB staff have proposed changes to clarify the allowable use of allowance proceeds for 

electric utilities. The draft Preliminary Discussion Draft (PDD) proposes that allowance revenue 

could be used for purchase or construction of renewable energy or energy storage products, 

and funding for energy efficiency or fuel-switching programs, provided that these investments 

demonstrate GHG reductions, for non-volumetric rate-payer relief, and for administrative costs 

of managing allowance allocation and use of auction revenue. As the use of allowance proceeds 

by investor-owned utilities is limited to non-volumetric rate relief for retail customers and is 

overseen by the California Public Utilities Commission, WPTF understands the proposed 

changes would apply to Publicly-Owned Utilities (POUs) only. 

WPTF supports limiting the use of auction proceeds for non-volumetric rate relief and for 

administrative costs of managing allowance allocation and use of revenue. We also support a 

prohibition on the use of auction proceeds to purchase allowances. With respect to the use of 

funding for investments and programs to reduce GHG emissions, we are concerned that 

allowing use of auction proceeds for these activities would be less transparent and therefore 

more challenging for CARB to monitor. WPTF beliefs that the ability of the POUs to use auction 

proceeds for customer rate relief would allow mitigation of the rate impacts of GHG-reducing 

investments on its customers and that additional flexibility to use auction revenue to defray the 

costs of GHG investments is not needed.  

 Cost Containment 

At the March 2nd workshop and in background documents, Staff provided initial thinking on 

implementation of the AB398 requirements for modification of the price containment reserve 

and establishment of a hard price ceiling. This included discussion of division of allowances to 

populate the two price tiers and provide an initial supply at the ceiling, as well as a potential 

price range for setting the ceiling. What was notably absent was discussion of mechanisms to 

achieve additional emission reductions in the event that the price ceiling is ever breached.  

We believe that consideration and determination of the appropriate price for setting the price 

ceiling requires clear understanding of what would happen if the cap is breached. Options that 

                                                           
1 WPTF is a diverse organization comprising power marketers, generators, investment banks, public utilities and 

energy service providers, whose common interest is the development of competitive electricity markets in the West. 

WPTF has over 80 members participating in power markets within California and elsewhere across the United States.  

 



have been previously proposed2, such as the ability to convert future vintage allowances at a 

fee, could reduce allowance prices in the immediate period, but may result in higher allowance 

prices later. Alternatively, the cost implications of purchase and retirement of allowances from 

other programs, such as the Regional Greenhouse Gas Initiative or the European Emission 

Trading Program, would differ greatly depending on whether such purchases are funded by 

CARB or by market participants.  

Without a full picture of the vision for the price ceiling, WPTF is unable to provide specific 

comments on the appropriateness of the price range CARB is considering or the specific 

proposals for distribution of allowances across the tiers. Our initial thinking is that CARB should 

maximize the quantity of allowances that are available in the two price tiers below the ceiling, 

to reduce the likelihood that the ceiling is ever triggered.  We also consider it appropriate that 

any allowances purchased at the price ceiling be required to be used for immediate compliance 

by the purchasing entity. It is not clear that such a restriction should also apply to restrictions at 

lower reserve tiers. 

WPTF supports the proposal to reduce the frequency of when reserve sales are offered and to 

tie these sales to compliance events. However, we do not believe that the question of 

frequency is appropriate for the price ceiling, as ideally breach of the price ceiling will never 

occur.  Staff should instead focus on identifying the particular conditions that would trigger 

price ceiling sales. These conditions would need to show sustained prices at or near the price 

ceiling for a pre-determined period, as evidenced by a series of auctions. Staff should also 

consider whether the price ceiling could be triggered at any point in a compliance period, or 

only as the three-year compliance deadline nears.  

WPTF would welcome further discussion on these topics. 

Overallocation 

Some stakeholders have expressed concern that the unused supply of allowances from the pre-

2020 program indicates that the program caps have been set too loosely, and advocate for 

reduction of program caps post 2020, or limits on use of banked allowances in the post-2020 

period. At the workshop, staff expressed a view that the fact that GHG emissions are lower than 

the caps demonstrates that the program is a success and does not necessarily indicate an 

oversupply.  

WPTF agrees with staff’s assessment that the program is not over allocated. We oppose any 

tightening of caps or limits on banking.  

Offsets 

With respect to AB398 direction on limitation on the use of offsets and a requirement that 50% 

of offsets used must achieve “direct environmental benefits” in the state, staff indicate that 

                                                           
2 https://www.arb.ca.gov/cc/capandtrade/simulationgroup/msg_final_v25.pdf 



they do not propose to further define direct environmental benefits but rather will use the 

exact language of the legislation in revising the regulation. WPTF supports this approach.  

Further, staff laid out a general framework to evaluate offset projects to determine whether 

this criterion is met. This framework would also allow staff to evaluate projects retroactively to 

check whether credits already issued, but not yet used, meet the direct environmental benefits 

criterion. WPTF urges CARB to develop these procedures as soon as possible, so that covered 

entities will know the status of any offset credits they are holding well in advance of the 2022 

compliance deadline, when the new criterion and offset limits will go into effect.   

GHG Emissions in the EIM 

Lastly, WPTF would like to address the latest proposal by the California Independent System 

Operator (CAISO) to address the GHG accounting problem in the Energy Imbalance Market 

(EIM). In response to concerns that the so-called two-pass approach would be susceptible to 

potential bid manipulation, the CAISO has abandoned that approach. Instead, they propose an 

approach whereby 1) only incremental dispatch of energy over base schedules would be 

eligible to be deemed delivered to California and 2) all external resources, including zero 

emission resources, would be required to submit a minimum GHG bid adder. 

WPTF could tentatively support the first part of the proposal but is strongly opposed to the 

second. Limiting the output of an EIM resources that can be deemed delivered to California 

may be workable, but we believe that additional consideration is needed as to how this would 

work in a day-ahead market.  With respect to the second part of the CAISO proposal – a 

minimum GHG bid adder, WPTF has continually expressed concerns that the negative 

consequences of a hurdle approach on the market outweigh the potential emission reduction 

benefits. Although the CAISO does not characterize its recent proposal as a hurdle, it would 

operate as such for zero emission resources. It would make external, zero-emission resources 

less economically competitive not only to California thermal resources, but also to external 

thermal resources.  

Given that CARB has already implemented an interim solution to address emissions associated 

with secondary dispatch under the cap and trade program, we do not believe that is urgent to 

adopt changes to the EIM now. Instead, CARB should continue to work with CAISO and 

stakeholders to find a solution that would be viable if the EIM expands and as other western 

states adopt carbon pricing. The CAISO’s latest proposal is not that solution.  
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The	 Verified	 Emission	 Reduction	 Association,	 or	 VERA,	 offers	 the	 following	 comments	 on	 the	 initial	
documents	related	to	amending	the	Cap	and	Trade	regulation,	pursuant	to	Assembly	Bill	(AB)	398	and	
Board	 Resolution	 17-21.	 This	 rulemaking	 is	 critically	 important	 to	 the	 success	 of	 the	 Cap	 and	 Trade	
program,	both	now	and	 into	the	 future.	We	appreciate	 the	opportunity	 to	provide	comments	and	 look	
forward	to	working	with	you	and	your	staff	in	the	upcoming	months.	
	
VERA	is	made	up	of	11	individual	companies	with	vast	experience	in	achieving	real	greenhouse	gas	(GHG)	
reductions	 for	 the	 cost-effective	 use	 in	 California’s	 landmark	 Cap	 and	Trade	 Program.	 VERA	 strongly	
supports	 California’s	 efforts	 to	 reduce	 statewide	 GHG	 emissions	 through	 a	 market-based	 program,	
including	the	use	of	high-quality	carbon	offsets.	We	are	pleased	that	AB	398	codified	the	use	of	offsets	in	
the	extension	of	the	Cap	and	Trade	Program.	With	that	codification,	VERA	would	like	to	see	CARB	work	to	
maximize	the	benefit	of	offsets’	ability	to	contain	costs	and	support	the	development	of	new	innovative	
projects	and	technologies	on	a	scale	not	achievable	through	regulation	alone.	The	most	effective	way	to	
accomplish	this	goal	is	to	maximize	offset	use	under	the	new	AB	398	parameters.		
	
Maximizing	 offset	 use	 can	 have	 a	 direct	 positive	 benefit	 within	 California,	 including	 allowing	 smaller	
businesses	 with	 a	 compliance	 obligation	 to	 manage	 costs	 most	 effectively,	 protecting	 California	
consumers	and	ratepayers.	Additionally,	offsets	by	definition	are	real,	quantifiable,	permanent,	verifiable,	
and	enforceable	GHG	reductions.	
	
VERA,	 along	 with	 many	 other	 Cap	 and	 Trade	 stakeholders,	 view	 offsets	 as	 critical	 in	 achieving	 the	
statutory	 GHG	 emission	 reductions	 at	 the	 lowest	 cost	 possible	 –	 as	mandated	 under	 California’s	 key	
climate	legislation	(AB	32,	SB	32,	AB	398).	Over	40	diverse	program	stakeholders	submitted	a	letter	to	
CARB	following	the	October	workshop	stating	support	for	offsets	under	the	program1.		

                                                             
1 http://climatetrust.org/wp-content/uploads/2018/03/Offset-Support-Letter-final.pdf  
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VERA	 believes	 that	 fully	 utilizing	 the	 new	 statutorily	 authorized	 limits	will	 benefit	 the	 program,	 the	
environment	and	California’s	 economy.	We	are	 supportive	of	 several	key	policy	 statements	 contained	
within	in	the	Preliminary	Discussion	Draft	(PDD)	of	the	Cap	and	Trade	Regulation,2	including:	

• The	construction	of	§	95854(b)—Quantitative	Usage	Limit	on	Designated	Compliance	
Instruments—	Including	Offset	Credits.		

• Timing	associated	with	implementation	of	these	new	limits	as	depicted	in	slide	25	of	the	staff	
workshop	presentation.3	

The	 PDD	 highlighted	 a	 few	 policy	 and	 implementation	 issues	 for	 stakeholder	 input.	 VERA’s	
recommendations	are	provided	below,	as	well	as	an	additional	primary	policy	recommendation.	Lastly,	
included	for	your	attention	is	a	set	of	suggestions	aimed	at	reducing	the	time	and	effort	required	to	secure	
offset	approvals,	without	sacrificing	any	environmental	reliability.		
	
Implementation	of	Direct	Environmental	Benefit	Provision	of	AB	398	
VERA	supports	CARB’s	straightforward	acceptance	that	any	project	which	can	show	a	direct	reduction	of	
an	air	pollutant,	 or	which	benefits	waters	of	 the	 state,	has	a	direct	 environmental	benefit	 to	 the	 state	
(DEBS).	By	this	definition,	Ozone	Depleting	Substance	(ODS)	offset	projects	would	need	to	show	that	they	
collected	ODS	material	within	California	to	be	deemed	to	have	a	DEB.	Likewise,	a	forestry	project	located	
within	a	watershed	that	provides	California	surface	or	ground	water,	would	receive	a	DEBs	designation.		
	
Similarly,	VERA	supports	CARB’s	assertion	that	many	other	types	of	projects,	regardless	of	the	proximity	
to	 California	 can,	 and	 do,	 provide	 direct	 environmental	 benefits	 to	 the	 state.	 Having	 a	 clear	 and	
straightforward	 process	 for	 project	 developers	 to	 demonstrate	 a	 DEBS	 will	 benefit	 the	 program’s	
implementation	and	incent	more	projects	with	California	benefits.		Moreover,	because	science	has	shown	
that	emissions	of	GHGs	around	the	globe	have	a	climatic	 impact	on	California	and	 its	waters4,5	CARB’s	
                                                             
2 https://www.arb.ca.gov/cc/capandtrade/meetings/20180302/ct_pdd_02232018.pdf  
3 https://www.arb.ca.gov/cc/capandtrade/meetings/20180302/ct_workshop_3-1-18.pdf  
4 See, for example, Hayhoe et al. “Emissions pathways, climate change, and impacts on California.” National Academy of Sciences of 
the USA. August 2004 - http://www.pnas.org/content/pnas/101/34/12422.full.pdf. This paper finds that, while under a low 
emissions scenario snow pack losses in California’s Sierra Nevada range from 29-72% while under a high emissions scenario losses of 
73-89% are anticipated. As described in the paper, loss of snowpack has cascading impacts on “streamflow, and water storage and 
supply.” Avoiding and reducing greenhouse gas emissions is key to maintaining California’s snow pack. Reducing greenhouse gas 
emissions anywhere clearly reduces or avoids a pollutant that has an adverse impact on the waters of California.   
5  Central Valley Regional Water Quality Board – Climate Change Work Plan December 2017, pp. 9 – 17. 
https://www.waterboards.ca.gov/centralvalley/board_decisions/tentative_orders/1712/20_climatechange/3_climatechange_wkpln.pdf  
Los Angeles Region Framework for Climate Change Adaptation and Mitigation, July 2015, pp. 8-12, 20-22. 
https://www.waterboards.ca.gov/losangeles/water_issues/programs/climate_change/docs/2015/Climatechange-frameworkforclimatechangeadaptation-final7-20-2015.pdf    
The Effect of Climate Change on Water Resources and Programs, U.S. EPA, pp. 9 – 19.  
https://cfpub.epa.gov/watertrain/pdf/modules/Climate_Change_Module.pdf  
California Climate Adaptation Strategy, Chapter 7 – Water Management, p. 80 – 85. 
http://www.climatechange.ca.gov/adaptation/documents/Statewide_Adaptation_Strategy_-_Chapter_7_-_Water_Management.pdf Using 
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understanding	that	the	clause	“direct	environmental	benefits”	can	be	broadly	reviewed	is	advantageous	
for	California	and	should	help	inform	this	process.	Finally,	VERA	believes	that	once	a	project	type	has	been	
deemed	 to	 have	 a	 DEBS,	 CARB	 should	 implement	 a	 system	 where	 substantially	 similar	 projects	 are	
awarded	DEBS	determinations	with	minimal	additional	expense.	
	
In	contrast,	were	CARB	to	establish	a	 firm	“in-state”	vs	“out-of-state”	paradigm	focused	exclusively	on	
political	 boundaries	 –	 not	 science	 –	 it	 would	 open	 the	 regulation	 to	 legal	 challenges 6 .	 This	 legal	
determination	has,	in	fact,	already	been	acknowledged	by	CARB	in	the	original	Cap	and	Trade	staff	report7.	
It	 is	 far	 more	 important	 to	 incent	 real,	 quantifiable,	 verifiable,	 enforceable	 and	 cost-effective	 GHG	
reductions	than	to	inject	additional	legal	uncertainty	into	the	program.	Retaining	stability,	and	minimizing	
legal	risk,	will	certainly	incent	additional	offset	reductions	to	occur,	including	in	many	California	urban	
and	rural	communities.	
	
VERA	has	serious	concerns	about	CARB’s	proposal	to	retroactively	evaluate	over	90	Million	previously	
issued	credits.	These	compliance	instruments	are	already	in	the	marketplace,	have	value,	and	represent	
early	actions	and	 investment	by	both	the	offset	developer	and	the	offsets	current	owner.	Additionally,	
waiting	until	the	end	of	2021	to	learn	if	your	assets	has	changed	in	value	is	a	significant	market	disruptor.	
Lastly,	 such	 an	 exercise	 is	 a	 significant	 expenditure	 of	 resources	on	 all	 stakeholders,	 including	 CARB.	
Therefore,	 VERA	 recommends	 that	 all	 offset	 projects	 that	 are	 listed	 prior	 to	 the	 finalization	 of	 this	
rulemaking,	not	be	subject	to	the	DEBS	evaluation	process,	and	be	categorized	in	a	way	that	does	not	be	
subject	them	to	the	new	DEBS	usage	limitations	imposed	for	offsets	post	2020.		
	
California	has	long	adhered	to	the	basic	rule	that	statutes	operate	prospectively	unless	the	Legislature	has	
clearly	 indicated	 it	 intended	 retroactive	 or	 retrospective	 application.8	Absent	 an	 express	 retroactivity	
provision,	 a	 statute	will	 not	 be	 applied	 retroactively	 unless	 it	 is	 clear	 from	 extrinsic	 sources	 such	 as	
legislative	history	that	the	Legislature	intended	that	effect.9	The	presumption	against	retroactivity	applies	
with	particular	force	to	laws	creating	new	obligations,	imposing	new	duties,	or	exacting	new	penalties	
because	of	past	transactions.10	In	AB	398,	there	is	no	such	express	statement	that	it	applies	retroactively.		
In	addition,	applying	AB	398	to	existing	projects	would	create	new	obligations	to	classify	projects	with	
issued	credits	as	DEBS,	which	would	be	prohibited	as	a	matter	of	law.	Applying	AB	398	to	projects	that	

                                                             
Future Climate Projections to Support Water Resources Decision Making in California.  California Climate Change Center, pp. 45-45. 
https://www.water.ca.gov/LegacyFiles/pubs/climate/using_future_climate_projections_to_support_water_resources_decision_making_in_california/usingfutureclimateprojtosuppwater_jun09_web.pdf  
“How climate change could threaten the water supply for millions of Californians,” Sacramento Bee, June 30, 2017. 
www.sacbee.com/news/local/article158679214.html   
“Gauging climate preparedness to inform adaptation needs: local level adaptation in drinking water quality in CA, USA,” Climatic 
Change, Feb. 2017; see section 2.2 “Climate change impacts.” https://link.springer.com/article/10.1007/s10584-016-1870-3   
6 https://climatetrust.org/latest-in-state-offset-proposal-will-raise-legal-challenge-dormant-commerce-clause-analysis/  
7 https://www.arb.ca.gov/regact/2010/capandtrade10/capv2appd.pdf (Page 8, Comment D-46). 
8 Evangelatos	v.	Superior	Court	(1988)	44	Cal.	3d	1188,	1207 
9 44	Cal.	3d	at	pp.	1209-1210 
10 In	re	Marriage	of	Reuling	(1994)	23	Cal.	App.	4th	1428,	1439;	see	Wienholz	v.	Kaiser	Foundation	Hospitals	(1989)	217	Cal.	
App.	3d	1501,	1505,	267	Cal.	Rptr.	1 
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would	not	qualify	as	DEBS	could	also	be	construed	as	a	penalty,	as	it	would	significantly	undermine	the	
value	of	the	issued	credits	for	such	projects	retroactively.		We	strongly	encourage	CARB	to	reconsider.	
	
Update	to	the	Invalidation	Provisions	under	the	Current	Cap	and	Trade	Rulemaking	
The	PDD	makes	minor	changes	to	the	invalidation	provisions	of	the	Program.	VERA	believes	the	time	is	
right	for	more	substantial	changes	to	this	anachronistic	provision.	California	offsets	have	proven	to	be	
highly	reliable	sources	of	GHG	emission	reductions.	The	current	invalidation	framework	of	buyer	liability	
limits	offset	usage	for	all	but	the	largest	entities,	whose	scale	justifies	understanding	and	managing	the	
risk	and	associated	legal	and	accounting	complications.	Historically	compliance	entities	have	only,	in	
aggregate,	used	roughly	half	the	offsets	allowable	under	the	offset	limit.	Without	a	change	to	invalidation	
rules	we	expect	this	used	portion	of	the	offset	limit	to	remain	relatively	consistent.	Given	impending	
drastic	offset	limit	reductions,	buyer	liability	for	invalidation	therefore	impedes	the	ability	of	the	offset	
mechanism	to	contain	carbon	prices	in	California’s	cap-and-trade	system. 

California	should	update	the	framework	for	invalidation	such	that	it	follows	the	Ontario	model	in	which	
some	causes	of	invalidation	are	covered	by	seller	liability	and	others	are	covered	by	an	Environmental	
Integrity	Account,	 as	 outlined	 below.	The	 idea	 of	 a	 buffer	 pool	 has	 some	regulatory	 precedent	within	
CARB’s	existing	regulatory	structure.	California	has	endorsed	Ontario’s	improved	approach;	in	preparing	
for	 linkage,	 the	Governor’s	 Transmittal	 Response	 to	 CARB	 on	 Findings	 under	 SB	 1018	wrote	 “While	
Ontario	uses	a	different	mechanism	 to	 correct	 any	 failure	or	 invalidation	of	 an	offset,	 the	approach	 is	
equally	effective…both	protect	 the	program	 in	 the	event	 that	 an	offset	 is	 invalidated.”11	Adopting	 this	
improved	invalidation	framework	removes	the	majority	of	the	price	risk	of	invalidation	from	the	market	
and	provides	greater	incentive	to	both	produce	and	purchase	offsets	while	at	the	same	time	protecting	
the	integrity	of	the	program.	
	

• VERA	recommends	that	seller	liability	be	limited.	The	sellers	of	offset	credits	should	be	liable	
to	 replace	 any	 credits	 associated	with	 double	 selling	 (as	 defined	 by	 the	 current	 regulatory	
language	 as	 credits	 which	 “ARB	 determines	 have	 been	 issued	 in	 any	 other	 voluntary	 or	
mandatory	program	within	the	same	offset	project	boundary	and	for	the	same	reporting	period	
in	which	ARB	offset	credits	were	issued”).	If	at	any	point	a	liable	seller	is	not	able	to	replace	
invalidated	credits,	the	Environmental	Integrity	Account	(see	below)	would	be	called	upon	to	
make	the	system	whole.	
	

• VERA	 recommends	 the	 creation	of	 an	 “Environmental	 Integrity	Account”	 for	 use	 to	 replace	
invalidated	credits	for	all	other	causes	of	invalidation.	This	would	require	all	offset	projects	to	
surrender	 into	 an	 Environmental	 Integrity	 Account	 3%	of	 issued	 credits	 (set	 to	 reflect	 the	
Ontario	approach	and	provide	more	 than	adequate	 coverage	based	on	 the	historical	 rate	of	

                                                             
11 https://www.arb.ca.gov/cc/capandtrade/linkage/response_to_sb_1018_request.pdf  
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credit	invalidation)12.	This	Environmental	Integrity	Account	would	be	managed	similar	to	the	
existing	 Forest	 Buffer	 Account.	 If	 offsets	 are	 later	 invalidated	 for	 causes	 of	 material	
overstatement	or	regulatory	nonconformance	(as	defined	by	the	current	regulatory	language	
as	credits	which	“ARB	determines	the	OPDR	contains	errors	that	overstate	the	amount	of	GHG	
reductions	or	GHG	removal	enhancements	by	more	than	5.00	percent”	and	“the	offset	project	
activity	and	implementation	of	the	offset	project	was	not	in	accordance	with	all	local,	state,	or	
national	environmental	health	and	safety	regulations”),	invalidated	credits	would	be	replaced	
from	the	Environmental	Integrity	Account.		

	
Under	the	Cap	and	Trade	regulation,	as	well	as	 through	the	attestations	provided	 in	the	 listing,	Offset	
Project	Data	Report	and	Request	for	Issuance	of	CARB	Offset	Credits	forms,	CARB	retains	the	ability	to	
separately	punish	bad	actors	committing	 fraud	or	perjury.	 In	addition	to	these	new	provisions	around	
invalidation,	CARB	would,	of	course,	retain	its	ability	to	enforce	these	additional	damages.	In	these	cases,	
an	offset	would	already	have	been	replaced	by	the	Environmental	Integrity	Account,	so	the	environmental	
integrity	of	the	mechanism	would	not	be	dependent	upon	that	enforcement.		
	
Having	a	clear	and	simple	mechanism	to	mitigate	risks	associated	with	invalidation	should	make	it	easier	
for	stakeholders	to	participate	in	the	offset	market	stimulating	the	development	of	new	offsets	projects	
inside	and	outside	of	California	and	removing	an	obstacle	to	access	the	cost	containment	benefits	provided	
by	emissions	reduction	projects.	
	
Update	to	Regulatory	Compliance	under	the	Current	Cap	and	Trade	Rulemaking	
The	current	requirements	for	regulatory	compliance	require	projects	to	fulfill	all	local,	regional,	state	and	
national	requirements	on	national	environmental	health	and	safety	laws	and	regulations.	While	limiting	
the	temporal	scope	of	regulatory	compliance	requirements	for	some	project	types	in	its	last	rulemaking,	
CARB	also	included	language	in	Appendix	E13	that	projects	"must	be	in	compliance	with	all	requirements	
that	 have	 a	 bearing	 on	 the	 integrity	 of	 the	 offsets."	 No	 specific	 standard,	 however,	 is	 set	 for	 what	
requirements	have	a	bearing	on	the	integrity	of	the	offsets.	CARB	should	use	this	rulemaking	to	further	
narrow	 the	 scope	 of	 these	 requirements	 to	 reduce	 the	 broad	 regulatory	 compliance	 risk	 posed	 and	
therefore	increase	the	available	financing	for	greenhouse	gas	reduction	projects.	
	
VERA	believes	that	only	those	requirements	that	have	an	impact	on	the	GHG	reductions	associated	with	a	
project	have	a	bearing	on	 the	 integrity	of	 the	offsets	and	 should	 fall	under	 the	 regulatory	 compliance	
requirements.	If	an	entity	that	operates	a	project	is	out	of	compliance	for	issues	that	do	not	impact	the	
project's	ability	to	reduce	greenhouse	gas	emissions	--	not	having	proper	eye	washing	facilities	in	place	or	
paperwork	errors	or	 tardiness,	 for	example	 --	 the	actual	GHG	reductions	of	 a	project	 are	not	affected.	
Similarly,	 compliance	 issues	 that	 arise	 irrespective	 of	 the	 project’s	 implementation	 need	 not	 be	
automatically	labeled	as	project	activities	--	such	as	crop	nutrient	management	issues	on	a	farm	that	hosts	
                                                             
12 Of	the	87.6	million	issued	to	date,	less	than	0.1%	have	been	invalidated,	and	those	were	for	non-GHG	protocol	
related	events. Moreover,	the	very	limited	credits	that	have	been	invalidated	were	associated	with	an	early	action	
reporting	period.		Therefore,	zero	credits	associated	with	compliance	offset	protocols	have	been	invalidated. 
13 https://www.arb.ca.gov/cc/capandtrade/capandtrade/unofficial_ct_100217.pdf  
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a	manure	digester.	Project	owners	will	still	be	required	to	go	through	the	enforcement	action	associated	
with	the	violation	from	the	proper	regulator,	and	therefore	have	every	incentive	to	avoid	violations.		
	
If	CARB	believes	that	further	penalizing	projects	beyond	that	enforcement	action	is	essential,	ARB	should	
further	 define	 a	 threshold	 of	 what	 constitutes	 a	 material	 violation	 of	 regulatory	 compliance.	 The	
regulation	 should	give	CARB	 the	 flexibility	 to	determine	which	enforcement	actions	 result	 in	material	
adverse	environmental	impacts.	Only	those	enforcement	actions	with	material	adverse	impacts	should	
trigger	 a	 violation	 of	 regulatory	 compliance.	 Material	 issues	 must	 be	 treated	 differently	 than	 minor	
administrative	violations.		
	
VERA	believes	this	change	could	significantly	enhance	the	viability	of	future	California	generated	offset	
projects.	
	
Administrative	Efficiency	Improvement	Recommendations	
VERA	believes	there	are	a	number	of	steps	CARB	can	take	to	make	the	offset	program	less	costly,	less	time-
intensive	 for	 staff,	more	 efficient	 and	more	 transparent.	 To	 that	 end,	we	 offer	 the	 following	 program	
suggestions	for	your	consideration:	
	
Review	Process	Transparency	

• Data	 has	 shown	 that	 the	 average	 review	 cycle	 length	 of	 offset	 project	 reporting	 periods	 is	
substantially	longer	than	the	45-day	intent	of	the	regulation	and	is	also	highly	variable.	While	
long	review	times	are	problematic	for	the	market,	so	too	is	uncertainty	and	unpredictability	of	
timing.			
o Need	 for	Additional	 Staff	Resources-	Certain	project	 types	have	enjoyed	 shorter	 review	

cycles	while	 other	 types’	 review	 cycles	 have	 only	 increased.	 VERA	 suggests	 CARB	 take	
measures	 to	 reduce	 review	 cycle	 times	 for	 all	 project	 types,	 up	 to	 and	 including	hiring	
additional	 staffing	 resources,	 to	 move	 review	 cycles	 closer	 to	 the	 intended	 45-day	
timeframes.	

o Duplication	of	Verifier	and	OPR	Functions-	Market	perception	is	that	throughout	a	project’s	
review	cycle,	much	of	the	work	completed	by	CARB-authorized	verifiers	and	Offset	Project	
Registries	(OPRs)	is	needlessly	repeated	by	CARB	staff.	VERA	perceives	many	issues	raised	
by	staff	are	matters	of	 interpretation	rather	than	errors,	and	counter	to	 the	expertise	of	
CARB-approved	bodies.	The	current	regulatory	amendment	package	seems	to	push	more	
responsibility	onto	the	OPRs	(e.g.	for	RFI	information	previously	requested	of	OPOs/APDs	
and	now	formally	requiring	an	 issues	log),	which	VERA	fully	supports.	Furthermore,	we	
suggest	 CARB	 use	 this	 change	 to	 streamline	 its	 own	 reviews	 by	 focusing	 solely	 on	 the	
registry’s	issue	log	and	any	accompanying	audit	documentation.	

o Eliminate	Compliance	Inquiries	from	ARB	Staff-	Similar	to	the	note	above	on	duplicative	
efforts,	CARB	staff	has	taken	the	compliance	investigations	upon	themselves	after	the	VB	
has	already	done	so	per	their	routine	services.	This	not	only	is	a	duplication	of	efforts,	but	
it	 can	 result	 in	 conflicting	 information	 that	might	 be	misconstrued	without	 the	 proper	
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context.	The	subject	of	these	inquires	can	be	delicate	matters	and	should	always	include	
the	authorization	or	participation	of	the	OPOs	and	APDs.		

o Review	Process	Transparency-	Regardless	of	the	duration	of	review	cycles	in	general,	much	
can	be	done	to	increase	transparency	throughout	the	process,	thus	limiting	inbound	phone	
calls	 to	 staff	 and	 providing	 for	 more	 stable	 market	 behavior.	 Presently	 the	 timing	
uncertainty	that	exists	causes	real	 financial	harm	both	to	covered	facilities	and	to	offset	
developers.	Over-procurement,	forfeited	contracts	and	lost	opportunities	are	a	few	of	the	
very	 real	 challenges	 currently	 being	 faced	 by	 these	 parties.	 Specifically,	 CARB	 could	
implement	the	following	practice	changes	to	help	manage	expectations:	

§ Openly	 communicate	 where	 projects	 are	 in	 process	 and	 in	 various	 queues,	 as	
applicable,	published	on	CARB’s	website.	

§ At	 the	 time	 a	 reporting	 period	 is	 submitted	 for	 review,	 provide	 a	 real-time	
estimation	to	the	submitting	entity	as	to	the	projected	review	time.	

§ Prior	to	the	initial	45-days	following	submission	of	materials,	facilitate	a	call	with	
the	submitting	entity	to	discuss	any	initial	findings	and	timing	projections.	

§ Do	not	 delay	 the	 acknowledgment	 of	 receipt	 of	 information	when	 a	Request	 for	
Information	and	accompanying	materials	are	submitted	(and	thus,	the	start	of	the	
45-day	 review	 period).	 Sometimes	 several	 weeks	 will	 pass	 before	 receipt	 is	
acknowledged,	but	 the	 regulation	 clearly	 states	 that	 the	 clock	 should	 start	 at	 the	
time	of	receipt	of	complete	and	accurate	information.		

o Publishing	Guidance-	Guidance	that	CARB	gives	in	response	to	developer,	OPR	and	verifier	
requests	should	be	routinely	published	so	that	all	program	participants	have	access	to	the	
same	information	without	certain	participants	being	given	an	unfair	advantage.	Additional	
guidance	 available	 in	 the	 public	 domain	 will	 also	 reduce	 staff	 time	 spent	 on	 inbound	
questions.	

	
Implementation	Issues	Related	to	Current	Invalidation	Procedures	

• Significant	time	and	resources	are	spent	by	CARB	staff	and	offset	developers	to	conduct	double	
verifications	 for	 purposes	 of	 reducing	 the	 period	 during	 which	 an	 offset	 credit	 can	 be	
invalidated	from	8	to	3	years.	These	double	verifications	are	of	questionable	value,	however,	
given	the	highly	robust	review	completed	by	CARB	staff	following	verifier	and	OPR	reviews.	
This,	in	conjunction	with	the	extremely	low	percentage	of	offsets	invalidated	or	brought	under	
formal	invalidation	investigation	(roughly	0.1%	of	the	offset	credits	issued	to	date),	leads	VERA	
to	the	conclusion	that	double	verifications	to	reduce	the	invalidation	period	from	8	to	3	years	
are	an	unnecessary	part	of	the	program	that	does	not	contribute	to	program	integrity.	Instead,	
all	 offset	 credits	 issued	 should	 initially	have	 a	 3-year	 invalidation	 period.	 CARB	 staff	 could	
evaluate	the	following	considerations	in	assessing	this	request:	

§ Staff	time	spent	reviewing	2nd	verifications	that	could	be	saved	with	this	approach	
§ Whether	any	double	verification	has	ever	failed	or	revealed	a	material	problem	with	

the	first	verification	
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§ Whether	 any	 investigations	 have	 occurred	 beyond	 the	 first	 3	 years	 following	
issuance	(i.e.	Are	issues	that	could	lead	to	invalidation	demonstrably	discoverable	
within	the	first	3	years?)		

§ The	potential	that	a	repeat	verification	could	undermine	the	first,	due	to	differences	
of	interpretation	between	verification	bodies.	

• A	 prior	 regulatory	 amendment	 package	 reduced	 the	 invalidation	 period	 for	 an	 event	 of	
regulatory	 nonconformance	 from	 the	 entire	 reporting	 period	 in	 which	 an	 event	 of	
nonconformance	occurred	to	the	period	of	actual	nonconformance	for	all	offset	project	types	
except	forest	carbon.	This	approach	provides	a	valuable	incentive	for	projects	out	of	regulatory	
compliance	to	get	back	into	compliance	as	soon	as	possible.	VERA	recognizes	that	the	reason	
this	 change	 was	 not	 applied	 to	 forest	 carbon	 projects	 is	 because	 the	 protocol	 does	 not	
specifically	provide	for	calculating	offset	credits	in	short	periods	of	time	less	than	the	length	of	
a	reporting	period.	We	therefore	recommend	that	the	US	Forest	Project	Protocol	be	updated	
to	allow	for	such	calculations	to	restore	parity	across	all	offset	project	types.	

	
Materiality	

• A	lack	of	materiality	 threshold	 for	reporting	period	reviews,	as	well	as	regulatory	 language	
such	as,	“any	correctable	error	must	be	corrected,”	prohibit	excusing	truly	insignificant	errors.	
If	an	error	is	not	something	that	affects	a	project’s	applicability	or	materially	alters	the	volume	
of	a	reporting	period,	VERA	believes	CARB	should	consider	such	errors	to	be	immaterial	and	
therefore	 excused.	 The	 current	 stance	 toward	 immaterial	 errors	 results	 in	 extra	 staff	 time	
spent	on	reviews	and	adds	to	delays	in	review	cycles.	It	also	tends	to	conflict	with	the	standard	
to	which	verification	bodies	are	held,	which	has	a	5%	materiality	 threshold	 for	reasonable	
assurance.	 VERA	 believes	 the	 current	 regulatory	 amendment	 process	 should	 be	 used	 to	
address	language	preventing	CARB	staff	from	applying	common	thresholds	for	materiality	in	
its	 assessments.	 Specifically,	 VERA	 recommends	 implementing	 a	materiality	 threshold	 that	
limits	errors	that	must	be	corrected	to	those	in	excess	of	5%,	yet	not	to	exceed	500	tCO2e	(or	
other	predetermined	level)	in	magnitude.	
	

Amendments	to	Existing	Protocols	
VERA	 understands	 that	 CARB	 is	working	 to	 establish	 the	 new	Offset	 Task	 Force	 outlined	 in	 AB	 398.	
Likewise,	the	Compliance	Offset	Protocol	Task	Force	is	directed	to	give	CARB	guidance	on	new	protocols	
that	 can	 increase	 in-state	 offset	 development.	 This	 could	 be	 a	 drawn	 out	 process	 to	 get	 to	 actual	
recommendations.	Though	VERA	supports	the	creation	of	the	Task	Force,	we	also	know	that	the	existing	
set	of	approved	offset	protocols	can	be	improved.	These	improvements	can	themselves	lead	to	greater	in-
state	 GHG	 reductions.	 Therefore,	 we	 recommend	 CARB	 begin	 the	 process	 of	 reviewing	 and	 updating	
existing	protocols,	and	believe	that	opening	up	the	protocols	can	be	independent	of	the	Task	Force	and	its	
specific	mission	to	promote	new	in-state	protocols.	
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Conclusion	
VERA	is	committed	to	a	robust	offsets	market	and	our	members	are	available	to	answer	questions	on	these	
recommendations.	We	look	forward	to	working	with	CARB	on	these	important	regulatory	changes.	VERA	
can	 be	 reached	 through	 Jon	 Costantino	 at	 Tradesman	 Advisors,	 at:	 916-716-3455,	 or	 via	 email	 at	
jon@tradesmanadvisors.com.	
	



   
 

American Carbon Registry 
 

1 

 
 
March 16, 2018 
 
Rajinder Sahota, Asst. Division Chief 
Industrial Strategies Division 
California Air Resources Board (CARB)  
1001 I Street 
Sacramento, CA 95814 
 
RE: Preliminary Discussion Draft of Potential Changes to the Regulation for the California Cap on 
Greenhouse Gas Emissions and Market-Based Compliance Mechanisms 
 
Dear Ms. Sahota: 
 
The American Carbon Registry (ACR), a CARB-approved Offset Project Registry (OPR) for the California 
cap-and-trade program, welcomes the opportunity to offer input on CARB’s Preliminary Discussion Draft 
of Potential Changes to the Regulation for the California Cap on Greenhouse Gas Emissions and Market-
Based Compliance Mechanisms (PDD).  With the legislative extension of California’s successful cap-and-
trade program, we look forward to a program that continues to tackle climate change effectively and 
efficiently, both within and outside of capped sectors. 
 
 
Additional Regulatory Text in Section 95854, “Direct Environmental Benefits in State” (DEBS) 
 
ACR supports CARB’s potential staff proposal to use the exact words in the statute to define DEBS in the 
Regulation.  None of the available documents clearly indicates legislative intent.  Some stakeholders may 
assert that the legislative intent is that all offset projects occur in-state.  However, legislators could have 
easily articulated such an intent in the statute.  They chose, instead, to focus on environmental benefits.  
The logical conclusion is that legislators did, in fact, mean what they actually said: that CARB, with its 
expertise, is to ensure that all offsets deliver air and water benefits to California. 
 
AB 398 defines DEBS as “the reduction or avoidance of emissions of any air pollutant in the state or the 
reduction or avoidance of any pollutant that could have an adverse impact on waters of the state.”  
Focusing on the second part of the definition, it is notable that legislators directed CARB to recognize not 
only any water pollutant but “any pollutant.”  Clearly, that includes greenhouse gases (GHGs), which the 
U.S. EPA has established are pollutants.  The DEBS definition further accommodates any type of “adverse 
impact” on California waters.  Waters of poorer quality or diminished availability obviously suffer adverse 
impact.  Furthermore, by including pollutants that “could” result in adverse impact, the standard is only 
that a negative effect is possible.  Climate change is already degrading the quality of California waters and 
decreasing supply, a trend expected to continue.  GHGs adversely impact waters of the state.  Reducing 
or avoiding GHGs delivers DEBS. 
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Higher GHG concentrations affect the quality of California waters in various ways, among which are the 
following: 

• Increases in pollutant levels and invasive species resulting from warmer waters.  Warmer waters 
may be more conducive to pathogens and nutrients, as well as heightening the potential for 
invasive species.  Furthermore, levels of certain pollutants, such as ammonia and 
pentachlorophenol, may increase due to their chemical response to warmer temperatures.1 

• Harmful algal blooms (HABs) resulting from warmer waters.  HABs lead to decreased dissolved 
oxygen levels and toxins that destroy aquatic life.  Toxins can also threaten drinking water and, 
along with HABs’ aesthetic effects, impair recreational uses.2,3 

• Anoxic water bodies resulting from warmer water.  Aquatic life is impaired because oxygen is 
less soluble in warmer water and because the decomposition of algal blooms can deplete 
dissolved oxygen.2,3 

• Higher contaminant concentrations and loss of aquatic habitats resulting from reduced stream 
flows.  Climate change is reducing the Sierra Nevada snowpack that California waterways depend 
on.  The same pollutant load in a smaller volume of water results in higher concentration of 
pollutants.  Aquatic habitats may suffer from decreased flows (impaired habitat and higher 
pollutant concentration), as well as higher water temperatures.2,3 

• Higher turbidity and pollutant levels resulting from runoff subsequent to wildfires.  Ambient 
temperature increases, decreased snowpack, and dried vegetation are expected to increase the 
frequency and intensity of wildfires.  Runoff in burned areas delivers sediment and contaminants 
to water bodies.  Higher turbidity and pollutant levels can impact drinking water supplies, fish 
spawning, aquatic habitats, and stream channel morphology.2,3 

• Higher turbidity and pollutant levels resulting from flooding.  “Atmospheric rivers” that trigger 
high-intensity storms and large floods are expected to increase in frequency.  Floods deliver 
heavy loads of sediment and contaminants to water bodies, potentially affecting drinking water 
supplies, fish spawning, aquatic habitats, and stream channel morphology.  Floods and heavy 
rainfall events could also overload sewer systems and treatment plants, resulting in discharge of 
wastewater to surface water bodies.2,3 

• Saltwater Intrusion resulting from sea level rise and lower freshwater flows.  As sea levels rise, 
saltwater intrusion to Delta surface water and groundwater are expected to challenge availability 
for drinking and agriculture.  The problem has already manifested when, during the recent 
drought, a lack of fresh water flowing to near-ocean water intakes lead DWR to build a $37 million 
barrier to hold back ocean water.4 

 
The following schematic illustrates how climate change impacts California surface waters: 

                                                           
1 U.S. EPA, The Effect of Climate Change on Water Resources and Programs, p. 11.  
https://cfpub.epa.gov/watertrain/pdf/modules/Climate_Change_Module.pdf  
2 Central Valley Regional Water Quality Control Board, Central Valley Region Climate Change Work Plan, Dec. 2017.  
https://www.waterboards.ca.gov/centralvalley/board_decisions/tentative_orders/1712/20_climatechange/3_clim
atechange_wkpln.pdf  
3 Los Angeles Regional Water Quality Control Board, Los Angeles Region Framework for Climate Change Adaptation 
and Mitigation, July 2015.  
https://www.waterboards.ca.gov/losangeles/water_issues/programs/climate_change/docs/2015/Climatechange-
frameworkforclimatechangeadaptation-final7-20-2015.pdf  
4 Kasler, Dale and Ryan Sabalow, The Sacramento Bee, “How climate change could threaten water supply for 
millions of Californians,” June 30, 2017. http://www.sacbee.com/news/local/article158679214.html  

https://cfpub.epa.gov/watertrain/pdf/modules/Climate_Change_Module.pdf
https://www.waterboards.ca.gov/centralvalley/board_decisions/tentative_orders/1712/20_climatechange/3_climatechange_wkpln.pdf
https://www.waterboards.ca.gov/centralvalley/board_decisions/tentative_orders/1712/20_climatechange/3_climatechange_wkpln.pdf
https://www.waterboards.ca.gov/losangeles/water_issues/programs/climate_change/docs/2015/Climatechange-frameworkforclimatechangeadaptation-final7-20-2015.pdf
https://www.waterboards.ca.gov/losangeles/water_issues/programs/climate_change/docs/2015/Climatechange-frameworkforclimatechangeadaptation-final7-20-2015.pdf
http://www.sacbee.com/news/local/article158679214.html
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Source: Central Valley Regional Climate Change Work Plan, Central Valley Regional Water Quality Control 
Board, Dec. 2017 
 
Groundwater is also susceptible to the impacts of GHG emissions.  Aside from saltwater infiltration, effects 
include the following: 

• Lower water tables resulting from higher demand and reduced recharge.  Higher temperatures 
will increase demand for water for agriculture and other uses.  Declining water supply and 
changing precipitation patterns may also result in reduced recharge of aquifers.5,6 

• Higher concentration of contamination resulting from lower groundwater volume.  The same 
contaminant load will be more concentrated as water tables fall.5,6 

 
The following schematic summarizes how GHG emissions could impact California groundwater: 

                                                           
5 Central Valley Regional Water Quality Control Board, Central Valley Region Climate Change Work Plan, Dec. 2017.  
https://www.waterboards.ca.gov/centralvalley/board_decisions/tentative_orders/1712/20_climatechange/3_clim
atechange_wkpln.pdf 
6 Los Angeles Regional Water Quality Control Board, Los Angeles Region Framework for Climate Change Adaptation 
and Mitigation, July 2015.  
https://www.waterboards.ca.gov/losangeles/water_issues/programs/climate_change/docs/2015/Climatechange-
frameworkforclimatechangeadaptation-final7-20-2015.pdf 

https://www.waterboards.ca.gov/centralvalley/board_decisions/tentative_orders/1712/20_climatechange/3_climatechange_wkpln.pdf
https://www.waterboards.ca.gov/centralvalley/board_decisions/tentative_orders/1712/20_climatechange/3_climatechange_wkpln.pdf
https://www.waterboards.ca.gov/losangeles/water_issues/programs/climate_change/docs/2015/Climatechange-frameworkforclimatechangeadaptation-final7-20-2015.pdf
https://www.waterboards.ca.gov/losangeles/water_issues/programs/climate_change/docs/2015/Climatechange-frameworkforclimatechangeadaptation-final7-20-2015.pdf
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Source: Central Valley Regional Climate Change Work Plan, Central Valley Regional Water Quality Control 
Board, Dec. 2017 
 
While water quality impacts are expected to limit water availability, climate change will also limit the 
absolute supply of water.  Decreased snowpack and shrinking water bodies will limit availability for all 
uses7,8, with concomitant ecological impacts.  The following schematic outlines how GHG emissions will 
limit water supply in California: 

 
Source: Central Valley Regional Climate Change Work Plan, Central Valley Regional Water Quality Control 
Board, Dec. 2017 
 

                                                           
7 California Climate Change Center, Using Future Climate Projections to Support Water Resources Decision Making 
in California, pp. 45-46, May 2009. 
https://www.water.ca.gov/LegacyFiles/pubs/climate/using_future_climate_projections_to_support_water_resour
ces_decision_making_in_california/usingfutureclimateprojtosuppwater_jun09_web.pdf 
8 Hayhoe, Katharine, et al., Proceedings of the National Academy of Sciences, “Emissions pathways, climate change, 
and impacts on California,” Aug. 24, 2004. http://www.pnas.org/content/pnas/101/34/12422.full.pdf  

https://www.water.ca.gov/LegacyFiles/pubs/climate/using_future_climate_projections_to_support_water_resources_decision_making_in_california/usingfutureclimateprojtosuppwater_jun09_web.pdf
https://www.water.ca.gov/LegacyFiles/pubs/climate/using_future_climate_projections_to_support_water_resources_decision_making_in_california/usingfutureclimateprojtosuppwater_jun09_web.pdf
http://www.pnas.org/content/pnas/101/34/12422.full.pdf
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California’s water policies and programs recognize how climate change affects California waters and seek 
to mitigate the impact.  Policy elements include reducing GHG emissions.  State Water Resources Control 
Board Resolution No. 2017-0012 summarizes water quality impacts as follows9: 

Examples of water quality impacts include, but are not limited to: dry periods and 

drought lowering stream flow and reducing dilution of pollutant discharges, harmful 

algal blooms due to a combination of warm waters, reduced ability of warm water to 

hold dissolved oxygen, and nutrient pollution, more erosion and sedimentation caused 

by intense rainfall events, especially following wildfire, and increased velocity of stream 

flow, potential sewer overflows due to more intense precipitation and increased storm 

water runoff, rising sea levels inundating lowlands, displacing wetlands, and altering 

tidal ranges, and increasing areas subject to saltwater intrusion into groundwater, and 

water pollution and increased absorption of carbon dioxide creating coastal zone 

“hotspots” of acidification and hypoxia. 

The Resolution further states, “Mitigation, in the context of climate change, refers to actions taken to 
reduce concentration of greenhouse gases in the atmosphere. The most effective way to reduce 
greenhouse gas concentrations in the atmosphere is to reduce emission sources.” 
 
The California Climate Adaptation Strategy, as well as plans by regional water boards, catalogs the impacts 
of climate change on California water bodies.10,11,12  Nowhere in state policies and plans is a distinction 
made between in-state and out-of-state GHG sources and their effect on waters of California.  
Implementation of DEBS should be consistent, incorporating an equally robust recognition of the GHG-
water nexus.   
 
The DEBS interpretation ACR proposes obviates the need for an assessment of each offset project against 
DEBS criteria.  However, should CARB proceed with establishing a framework for project-by-project DEBS 
assessment, ACR supports the approach proposed in the PDD.  Of critical importance is the opportunity 
for every offsets project to meet the DEBS requirement with sufficient justification.  
 
Offsets from projects listed with an OPR by Dec. 31, 2020 should be deemed to have met the DEBS 
requirement.  All the projects benefit California waters.  Furthermore, to disqualify some would subject 
them to a set of rules that did not exist when investment decisions were made. 

                                                           
9 State Water Resources Control Board Resolution No. 2017-0012, adopted March 7, 2017, 
www.waterboards.ca.gov/board_decisions/adopted_orders/resolutions/2017/rs2017_0012.pdf  
10 California Climate Adaptation Strategy, Chapter 7 – Water Management. 
http://www.climatechange.ca.gov/adaptation/documents/Statewide_Adaptation_Strategy_-_Chapter_7_-
_Water_Management.pdf  
11 Central Valley Regional Water Quality Control Board, Central Valley Region Climate Change Work Plan, Dec. 
2017. 
https://www.waterboards.ca.gov/centralvalley/board_decisions/tentative_orders/1712/20_climatechange/3_clim
atechange_wkpln.pdf  
12 Los Angeles Regional Water Quality Control Board, Los Angeles Region Framework for Climate Change 
Adaptation and Mitigation, July 2015. 
https://www.waterboards.ca.gov/losangeles/water_issues/programs/climate_change/docs/2015/Climatechange-
frameworkforclimatechangeadaptation-final7-20-2015.pdf  

http://www.waterboards.ca.gov/board_decisions/adopted_orders/resolutions/2017/rs2017_0012.pdf
http://www.climatechange.ca.gov/adaptation/documents/Statewide_Adaptation_Strategy_-_Chapter_7_-_Water_Management.pdf
http://www.climatechange.ca.gov/adaptation/documents/Statewide_Adaptation_Strategy_-_Chapter_7_-_Water_Management.pdf
https://www.waterboards.ca.gov/centralvalley/board_decisions/tentative_orders/1712/20_climatechange/3_climatechange_wkpln.pdf
https://www.waterboards.ca.gov/centralvalley/board_decisions/tentative_orders/1712/20_climatechange/3_climatechange_wkpln.pdf
https://www.waterboards.ca.gov/losangeles/water_issues/programs/climate_change/docs/2015/Climatechange-frameworkforclimatechangeadaptation-final7-20-2015.pdf
https://www.waterboards.ca.gov/losangeles/water_issues/programs/climate_change/docs/2015/Climatechange-frameworkforclimatechangeadaptation-final7-20-2015.pdf
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Update and Adoption of Offset Protocols 
 
With passage of AB 398, uncertainty regarding cap-and-trade extension and the future role of offsets has 
been removed.  Furthermore, the steep emission reductions mandated by SB 32 necessitate additional 
offset supply to limit costs to consumers.  CARB should, therefore, include in the 2018 rulemaking the 
update of existing protocols and adoption of new ones.  ACR would like to highlight several candidate 
protocols that offer substantial potential in-state, thereby aligning with even the most restrictive DEBS 
interpretation.  As updated and new protocols that clearly meet DEBS requirements are readily available 
to address cost containment needs, their consideration need not wait for the Compliance Offsets Protocol 
Task Force to be established.  The lead time necessary to generate offsets compels action to increase 
supply potential now. 
 
1) Destruction of Ozone Depleting Substances and High-GWP Foam.  The protocol updates the CARB 

ODS Compliance Offset Protocol that was first adopted by CARB in 2011 and subsequently revised in 
2014.  The protocol was updated to include new eligible sources of ODS used in air conditioning and 
refrigeration equipment, in medical aerosol applications and for fire suppression.  Additionally, to 
incentivize foam destruction projects, of which there have been none to date, the ACR protocol 
includes multiple new eligible foam sources including walk-in coolers, refrigerated transportation, 
refrigeration cases, pipe insulation and marine foam, and provides new emission factors and 
quantification methods for foam projects, as well as for monitoring destruction events conducted at 
facilities that are a part of an enclosed equipment de-manufacturing system.  Updating this protocol 
would support the Short-Lived Climate Pollutants (SLCP) Strategy. 
 

2) Transition to Advanced Formulation Blowing Agents in Foam Manufacturing and Use.  It is common 
for foam used in certain technologies to be produced using blowing agents that contain 
hydrofluorocarbons (HFC) which are released during foam manufacture, use, and at end-of-life.  
Alternatives to these HFC-based blowing agents are available but are not currently commonly used 
in certain segments of the foam manufacturing industry. The eligible sectors included in the protocol 
are as follows: 

• Extruded polystyrene boardstock 

• Two-component rigid polyurethane spray foam 

• Rigid polyurethane foam used in residential refrigerators and freezers 

• Rigid polyurethane injected foam used in the following sub-applications:  
o Marine flotation or buoyancy 
o Heating, Ventilation, Air Conditioning and Air Handling Systems 
o Refrigerated Transport 
o Industrial Refrigeration Systems 
o Garage and entry doors 
o Retail Food Refrigeration (to be adopted) 

Adoption of this protocol would also support the SLCP Strategy, as well as the statutory goal of 
reducing HFC emissions 40% by 2030. 
 

3) Advanced Refrigeration Systems.  The intent of the protocol is to incentivize GHG emissions 
reductions through the deployment and use of advanced refrigeration systems in large commercial 
and stand-alone commercial refrigeration.  The refrigerant industry has been moving to introduce 
advanced commercial refrigerant technologies for some time, yet the adoption of these technologies 

https://americancarbonregistry.org/carbon-accounting/standards-methodologies/destruction-of-ozone-depleting-substances-and-high-gwp-foam
https://americancarbonregistry.org/carbon-accounting/standards-methodologies/conversion-of-foam-blowing-agents-from-high-gwp-to-low-gwp-materials
https://americancarbonregistry.org/carbon-accounting/standards-methodologies/advanced-refrigeration-systems
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has been slow. Such systems may deploy refrigerants such as hydrocarbons, ammonia, carbon 
dioxide, and hydrofluoroolefins as alternatives to HCFC or HFC refrigerants that are commonly used. 
The protocol includes a framework to incentivize the increased uptake of these available alternatives 
in commercial refrigeration.  Adoption of this protocol would also support the SLCP Strategy and the 
statutory goal of reducing HFC emissions 40% by 2030. 
 

4) Restoration of California Deltaic and Coastal Wetlands.  Eligible project types in the protocol include 
wetland creation and a switch from row crops to rice cultivation in the Sacramento-San Joaquin Delta, 
as well as tidal wetland creation in the Suisun Marsh and California coastal areas. In the absence of 
these projects (i.e., the baseline scenario), wetlands would continue to subside, or in some cases 
disappear entirely, or result in severe CO2 oxidation. If restored, these ecosystems can store large 
quantities of carbon in rich peat soils.  Research in the San Joaquin delta shows that, per acre, 
wetlands are the most carbon-rich ecosystem.  The protocol would also contribute to the 2017 
Scoping Plan goal of managing natural and working lands to mitigate 15-20 million metric tons of CO2 
by 2030. 
 
ACR partnered with the Sacramento–San Joaquin Delta Conservancy, HydroFocus, University of 
California Berkeley, and Tierra Resources to develop this carbon offset protocol to quantify GHG 
emission reductions.  Funding was provided by the Sacramento Municipal Utility District (SMUD), the 
California Coastal Conservancy, Metropolitan Water District, and California Department of Water 
Resources. 
 

5) Compost Additions to Grazed Grasslands.  Adding compost to grazed grasslands has been 
demonstrated to increase soil carbon sequestration and avoid emissions related to the anaerobic 
decomposition of organic waste material in landfills.  Apart from the economic benefit of increased 
forage production, applying compost to grazed grasslands also has many environmental co-benefits 
such as improved soil quality, decreased risk of water and wind erosion by increasing soil aggregation, 
and increased nutrient and water availability for vegetation.  The protocol was developed by Terra 
Global Capital with support from the Environmental Defense Fund, Silver Lab at the University of 
California Berkeley, and the Marin Carbon Project. 
 
Adoption of this protocol would complement the increasingly stringent organic waste diversion 
regulations.  The protocol would help create a new market for diverted waste, and the economics of 
the protocol should improve with the increased supply of organics.  This protocol would also 
contribute to the 2017 Scoping Plan goal of managing natural and working lands to mitigate 15-20 
million metric tons of CO2 by 2030. 

 
 
Section 95976: Monitoring, Reporting, and Record Retention Requirements for Offset Projects 
(d) 
ACR recommends that the section be clarified with respect to when a project is considered terminated. 
This section states that failure to submit an Offset Project Data Report (OPDR) results in project 
termination. It also states that if an OPDR is not submitted within the 28 months of listing (a regulatory 
deadline) then, to remain eligible, it is possible to update a project listing to reflect the most recent version 
of a compliance offset protocol. Further, the section states that an OPDR must be submitted by the end 
of the next reporting period to maintain continuous reporting (i.e. indicating that the deadline to submit 

https://americancarbonregistry.org/carbon-accounting/standards-methodologies/restoration-of-california-deltaic-and-coastal-wetlands
https://americancarbonregistry.org/carbon-accounting/standards-methodologies/methodology-for-greenhouse-gas-emission-reductions-from-compost-additions-to-grazed-grasslands
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an OPDR within four months of the end of a reporting period does not need to be met to maintain 
eligibility). It is currently unclear when failure to submit a OPDR would result in project termination. 
 
 
Section 95987: Offset Project Registry Requirements 
(b)(3) 
If CARB’s intent is to require OPRs change project status to “inactive” and “terminated” in accordance 
with the stated criteria, then ACR recommends that instances of “may” be revised to “shall.”  In addition, 
inclusion of the word “any” prior to “registry offset credits” could be eliminated without loss of meaning.  
Following is the relevant text, with the key words italicized. 

• "the Offset Project Registry…may update the project listing status to ‘Inactive’ if the project 
has not been issued any registry offset credits or CARB offset credits or update the listing status 
to ‘Terminated’ if the project has been issued any registry offset credits or CARB offset credits.  
The Offset Project Registry may update the listing status to ‘Inactive’ or ‘Terminated’ if…” 

(b)(3)(A-C) 
The preceding text states, “The Offset Project Registry may update the listing status to ‘Inactive’ or 
‘Terminated’ if any of the following circumstances exist.”  With respect to items A, B, and C, it is unclear 
which designation is triggered.  ACR recommends that this language be clarified. 
(b)(4)(F) 
The requirement that the OPR’s memo indicate “when, if ever, the offset project may receive offset 
credits” appears to put the OPR in the position of regulatory interpretation.  The language of the 
regulation should be the Offset Project Operator’s guide as to the possibility of future offset issuance.  
ACR recommends that this requirement for memo content be eliminated. 
(b)(5) 

• If CARB’s intent is to require OPRs update project status to “Completed” in accordance with the 
stated criteria, then ACR recommends that the word “may” be revised to “shall” in the following 
sentence: “An Offset Project Registry may update an offset project’s listing status to ‘Completed’ 
if…” 

• With the word “and” before criterion (4), the requirements to change a project’s status to 
“completed” seem to combine criteria that should apply separately to forestry and non-forestry 
projects.  It appears that the first three criteria should apply to non-forestry projects, while the 
fourth criterion should apply only to forestry projects. 

 
 
Section 95985: Invalidation of CARB Offset Credits 
 
The aggressive GHG reduction goal of SB 32 portends significantly higher prices in the grocery aisle, on 
utility bills, and at the gas pump.  Emissions reductions outside the cap could mitigate these price impacts, 
but current invalidation rules constrain the offsets market.  ACR, therefore, recommends that CARB 
undertake more substantial changes to the manner in which invalidation is handled and the criteria for 
invalidation.  We suggest CARB could increase offsets usage by (a) switching from buyer liability to a buffer 
pool approach and (b) clarifying invalidation criteria. 
 
A buffer pool approach for all projects would not be unlike that currently used for forestry projects.  In 
the highly unlikely event that offsets need to be invalidated due to a regulatory non-compliance (based 
on program history), credits from the buffer pool would be invalidated to maintain the integrity of the 
program. 
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California law requires that linked jurisdictions’ programs be “equivalent to or stricter” than California’s.  
Quebec and Ontario both employ buffer pools for their offset programs, and this approach was 
satisfactory to CARB and Governor Brown.  Given that Oregon’s climate bills encourage development of a 
framework for offset project aggregation, a buffer pool would again likely be the chosen mechanism to 
address invalidation. 
 
Second, CARB could further define what constitutes grounds for invalidation.  ACR suggests that reason 
for invalidation should be limited specifically to issues that compromise the GHG reduction itself.  
Enforcement for violations unrelated to GHG reductions is already under the purview of local, state, and 
federal regulators.  With risk of invalidation clearly limited to issues pertaining to the integrity of GHG 
reductions, compliance entities would be in a much better position to understand and accept the risk. 
 
We appreciate the opportunity to provide these comments, and we look forward to continued 
engagement as the process moves forward.  If you would like to further discuss our thoughts, please feel 
free to get in touch. 
 
 
Respectfully, 

 
Arjun Patney 
Policy Director, American Carbon Registry 
an enterprise of Winrock International 
arjun.patney@winrock.org 
 







 
 
March 16, 2018 

 

Ms. Rajinder Sahota, Assistant Division Chief, Climate Programs 

Mr. Jason Gray, Branch Chief, Cap and Trade Program 

California Air Resources Board 

1001 I Street 

Sacramento, CA 95812 

 

RE: Comments from The Nature Conservancy on the March 2, 2018 Preliminary Discussion drafts to 

amend the cap and trade program regulations 

Dear Ms. Sahota and Mr. Gray: 

The Nature Conservancy appreciates the opportunity to provide comments on the preliminary 

discussion drafts that were released at the March 2, 2018 workshop.  We support the state’s cap and 

trade program and believe it is an important tool to ensure the state meets its greenhouse gas reduction 

goals.   We offer the following comments in support of the program and GHG reductions from natural 

and working lands. 

Include in the regulations a process for developing a price ceiling reserve to support the 2030 cap and 

achieve reductions from California’s natural and working lands  

We appreciate the staff suggestions for how to address the new language of AB 398, the price ceiling 

and related price tiers. We urge ARB staff to consider, as part of the price ceiling, the opportunity to 

advance additional reductions from California’s natural and working lands (i.e., an uncapped sector) that 

would not only help maintain the statewide cap, but also support the GHG goal established for this 

sector in the scoping plan.  Attachment A describes in more detail how this could function.  In support of 

such an outcome, the regulations should include language that does the following: 

1) Identifies that ARB will initiate a process to enable the procurement of additional GHG 

reductions if and when the price of allowances approaches the tier 1 price containment 

allowance pool price 

2) Identifies the natural and working lands sector (and perhaps other uncapped sectors) as the 

intended source of reductions to help meet the intent of the Health and Safety Code Section 

38562(c)(2)(A)(ii)(II) and that ARB may work with other state agencies to procure such 

reductions 

3) Establishes the accounting criteria that will need to be met to fulfill the requirements of Health 

and Safety Code Section 38562(c)(2)(A)(ii)(II) 

 

 



 
 
 

Include in the regulatory package new offset protocols that will advance additional GHG reductions 

from natural, urban and working lands in California and elsewhere   

Several offset protocols have been developed or updated by carbon registries that would have the effect 

of fostering more benefits in and around California and leveraging more reductions from uncapped 

sectors.  For instance, the Climate Action Reserve has an updated version of the urban forest protocol 

that could enable more interest and investment in urban forestry projects in California and elsewhere.  

The Reserve has also developed and adopted an avoided grassland conversion protocol that could help 

reduce the conversion of rangelands in California and associated greenhouse gas emissions.  Their forest 

protocol has been augmented to include forest-based reduction activities in Hawaii.  Inclusion of 

Hawaii’s forests in the existing regulatory forest protocols would have the effect of leveraging 

reductions beyond California’s borders and supporting California’s partnership with Hawaii and other 

states in the US Climate Alliance.   

The American Carbon Registry has developed and adopted a wetlands restoration protocol that could 

help reduce emissions and sequester carbon in across the state and in the Sacramento-San Joaquin River 

Delta.  These kinds of projects will not only reduce carbon dioxide in the atmosphere but also provide 

climate resilience in the form of flood control, water quality protection and levee stability.    

We recommend that CARB include the vetting and adoption of these protocols as part of the cap and 

trade regulatory amendment process, as their adoption becomes even more important as part of the 

effort to deliver direct environmental benefits to California.   

Include regulations that will allow for future linkages with tropical forest jurisdictions and acceptance 

forest-based GHG reductions 

At the workshop, it was suggested that CARB may include regulations that would allow for future 

linkages with tropical forest jurisdictions that could ultimately allow California’s program to include a 

percentage of forest-based reductions from these international jurisdictions.  We strongly support the 

inclusion of regulations that would allow for such linkages and transactions in the future, as it will help 

demonstrate how different jurisdictions can link programs, and inspire action to reduce a major source 

of global emissions and support low carbon, sustainable development.  

The Conservancy supports staff recommendation to adopt the statutory definition of “direct 

environmental benefits” in the regulations and the provision of a standardized approach to determine 

these benefits 

The Conservancy agrees with staff’s inclination to rely on the statutory definition of direct 

environmental benefits for the regulations given the variability of offset project protocols and the 

varying conditions of individual projects, making the development and application of a single criterion to 

identify DEBS challenging.  We also support a general, standardized approach to identifying DEBS for 

similar reasons and because it will minimize burdens and costs to entities (e.g., landowners, 



 
 
communities, etc.) who are seeking to develop and implement GHG offset projects.  We suggest that 

ARB provide a table of the kinds of benefits that would qualify as DEBS (that is updated over time), 

based on peer-reviewed literature so it is clear to the public and project developers at the outset what 

projects and actions would qualify.  In addition to this table, there should be a process for offset projects 

to demonstrate how it achieves DEBS if not identified on the list.  We’d be happy to provide peer 

reviewed data to help develop a list for what may qualify as DEBS.      

We appreciate CARB staff’s consideration of our comments and look forward to additional discussion to 

advance this program.  Please contact Michelle Passero@mpassero@tnc.org for more information. 

mailto:Passero@mpassero@tnc.org


 
 

Attachment A 

 
 
Proposal: A Price Ceiling Reserve and GHG Goal for California’s Natural and Working Lands  
 
Prepared by Michelle Passero, The Nature Conservancy, Kevin Poloncarz, Paul Hastings LLP, and Dallas 
Burtraw, Resources for the Future  

 
Concept Proposal Purpose: This concept paper outlines how California could bridge efforts to ensure the 
integrity of the state’s GHG emissions cap and California’s 2030 target, while establishing a clear role for 
natural and working lands to support that target.  It proposes to: 1) establish a Price Ceiling Reserve 
prior to 2020 that can be drawn upon, in the event the ceiling is reached to ensure the integrity of the 
statewide 2030 GHG cap; and 2) use some funds from the Greenhouse Gas Reduction Fund to invest in 
reductions from California’s natural and working lands to initially develop the Reserve, and support an 
overall GHG goal for this sector and the state’s GHG target.   
 
Background: In 2016, California enacted a 2030 GHG reduction goal to reduce its emissions by 40% 
below 1990 levels, deepening the ambition of Assembly Bill (AB) 32’s 2020 target.  In 2017, the State 
adopted legislation (AB 398) to authorize extension of the cap and trade program to 2030, a key market-
based program the state is implementing to cap 80% of statewide emissions.  The legislation directs ARB 
to amend the program in certain respects, including by establishing a ceiling on the price of allowances.  
Because the inclusion of a price ceiling in the program creates the possibility that emissions from 
covered sectors will exceed the cap, the legislation also includes provisions to mitigate this risk, 
including by directing ARB to set aside allowances left remaining in the Allowance Price Containment 
Reserve (APCR) for retirement in the event the price ceiling is reached.  Once the APCR is exhausted, 
ARB is then required to offer covered entities additional metric tons at the price ceiling if needed for 
compliance and, to ensure the integrity of the cap, use all moneys generated to achieve emissions 
reductions, on at least a ton for ton basis, meeting certain criteria.1   
 
To meet the 2030 target, the state has adopted a scoping plan outlining a combination of existing policy 
measures that will be implemented, including the renewable portfolio standard, low carbon fuel 
standard, short-lived climate pollutant strategy, and cap and trade program, among others. To the 
extent the identified regulatory measures are unable to achieve their forecasted reductions or there is 
uncertainty about whether their implementation alone will achieve the cap, the cap and trade program 
will make up the difference, providing assurance that the 2030 cap will be achieved. Given this role for 
the cap and trade program, the reductions achieved through the sale of allowances at the price ceiling 
(after using the allowances in the APCR) play a critical insurance role for the cap and trade program, and 
by extension, for all the GHG reduction measures identified in the scoping plan.      
 
A GHG Goal and Insurance Role for Natural and Working Lands: For the first time, the state scoping plan 
includes a GHG reduction goal for California’s natural and working lands, though this sector is not 

                                                           
1 See Health and Safety Code § 38562(c)(2)(A)(ii)(II) (operative through Jan. 1, 2031) (providing that such 
reductions must be “real, permanent, quantifiable, verifiable, enforceable by the state board and in addition to 
any greenhouse gas emission reduction otherwise required by law or regulation and any other greenhouse gas 
emission reduction that otherwise would occur.”).   



 
 
officially a part of the state’s 2030 GHG target.  The scoping plan acknowledges that California’s natural 
and working lands (forests, urban forests, wetlands, rangelands and agricultural lands) can play a key 
role in helping the state meet its long-term climate mitigation goals, as their management and 
conservation influence whether these resources are a net contributor to the state’s overall GHG 
emissions or a net sink that will remove GHG emissions from the atmosphere.  To start, the plan 
proposes a minimum GHG goal of 15 – 20 million metric tons of carbon dioxide equivalent to be 
achieved by 2030.  
 
With the adoption of the scoping plan in December 2017, the ARB Board also committed by resolution 
to re-evaluate this minimum target by September 2018, considering ongoing scientific analyses that are 
assessing the contribution that California’s natural and working lands could make to the state’s long-
term GHG goals.  A recent study published by the Proceedings of the National Academy of Sciences 
indicates that the management and conservation of natural and working lands in California can help the 
state meet up to 17% of the state’s 2030 cumulative GHG reduction goal.2   
 
Through 2018, ARB and partner agencies will develop a plan to identify how the management, 
conservation and restoration of natural and working lands and related programs could help meet 
California’s long-term climate goals. Unlike other sectors, the GHG goal for this sector is not driven by or 
mandated by a specific policy measure (e.g., Renewable Portfolio Standard, Low Carbon Fuel Standard, 
etc.), leaving an opportunity and need to identify a specific role and supporting program(s) for this 
sector.  
 
One important role this sector could play is the GHG reduction insurance role mentioned in the previous 
section.  In this concept paper, we refer to it as a “Price Ceiling Reserve.” The Price Ceiling Reserve 
(PCR), as described below, could be an insurance pool of GHG reductions that helps maintain the 
integrity of the 2030 GHG cap, as well as a GHG reduction goal for the state’s natural and working lands.     
 
A Price Ceiling Reserve and ARB Legal Authority: AB 398 mandates that ARB establish a price ceiling on 
allowances and, once the supply of allowances remaining in the APCR on December 31, 2020 is 
exhausted, offer covered entities additional metric tons at the ceiling and then spend all the moneys 
generated through such sales to achieve reductions on a ton-for-ton basis meeting specified criteria.   
 
The Global Warming Solutions Act provides clear authority for ARB to enact regulations necessary to 
achieve the state’s 2020 and 2030 targets and to assure the integrity of reductions achieved through 
implementation of market-based mechanisms.  Likewise, other state law, such as SB 1386 (Wolk, 2006), 
directs state agencies, including ARB, to consider the role that protection and management of natural 
and working lands can play in achieving the state’s GHG reduction targets and to consider this goal when 
establishing grant criteria, among other things.  Further, AB 398 announces the intent of the Legislature 
that moneys collected from the auction or sale of allowances shall be appropriated for a number of 
priorities, including healthy forests and urban greening and sustainable agricultural practices.  In 
addition to the scoping plan goal for natural and working lands, these authorities further establish a 
clear place for natural and working lands within California’s overall program to achieve its GHG 

                                                           
2 Cameron, D.R., D.C. Marvin, J.M. Remucal, M.C. Passero. November 13, 2017. Ecosystem management and land 
conservation can substantially contribute to California's climate mitigation goals. Proceedings of the National 
Academy of Sciences: http://www.pnas.org/content/early/2017/11/07/1707811114.abstract 

http://www.pnas.org/content/early/2017/11/07/1707811114.abstract


 
 
reduction goals and provide authority to fund efforts that support the role natural and working lands 
play in reduction of emissions.   
 
Based on these authorities, ARB has clear authority to establish a reserve of reductions that can be 
drawn upon, if and when needed, to satisfy the ton-for-ton reduction requirement established by AB 
398 in the event the ceiling is reached and the APCR is exhausted.3  Moreover, to assure the integrity of 
the cap and the state’s GHG reduction goals, ARB can and should establish this reserve in advance of the 
ceiling being reached.  If ARB does not establish such a reserve in advance of that time, then 
implementation of the price ceiling could realistically jeopardize achievement of the 2030 target.  For 
example, if the ceiling should be reached in 2028 and ARB should only then seek to invest the moneys 
from sale of additional metric tons at the ceiling in reductions meeting the criteria set forth by AB 398, it 
is entirely possible that ARB may fail to secure sufficient additional reductions that satisfy the criteria set 
forth by AB 398 in time to achieve the state’s 2030 target. Further, early investments to establish a 
reserve in advance of the time that the ceiling is reached can spark innovation in the identification of 
measures to achieve GHG reductions from natural and working lands. It can also enhance the validation 
that these emissions reductions are real, permanent, quantifiable and verifiable in advance of their use 
for compliance. 
 
Some stakeholders may argue that, once the ceiling is reached, ARB can then hold a reverse auction or 
otherwise then attempt to procure the required ton-for-ton reductions at least cost.  However, by 
establishing a reserve of such reductions in advance of the ceiling being reached and the supply of 
remaining APCR allowances being exhausted, ARB will better assure that the integrity of the cap is 
maintained and the 2030 target achieved.  In that respect, establishing the PCR in advance of prices 
reaching the ceiling would buy insurance against the risk that implementation of the price ceiling could 
cause the state to miss the 2030 target, while harmonizing continued implementation of the cap-and-
trade program with state policies intended to integrate the role of natural and working lands with the 
state’s efforts to achieve that target.  
 
Conclusion: The important role of natural and working lands in removing long-lived GHG emissions from 
the atmosphere and thereby avoiding the worst impacts of climate change cannot be overstated. By 
providing incentives to encourage such removals to occur and developing the validation methodologies 
and institutions necessary to assure their permanence, California can again play an outsized role in 
combatting climate change on a global scale.   Accordingly, ARB should begin funding the PCR with 
revenue from the auctions occurring in 2018 and then continue investing in the reserve if and when 
each of the price containment points (i.e., “speed bumps”) are reached.  Using auction revenue for such 
purposes is fully consonant with the requirements of governing law, as it would facilitate the 
achievement of GHG reductions and advance the overall purposes of AB 32,4 and is consonant with the 

                                                           
3 While the criteria applied to these reductions may be similar to the criteria applied to offset projects pursuant to 
AB 32,3 the reductions from sales at the ceiling would not be offsets. They are not “up front” investments made by 
individual capped entities to meet compliance obligations.  Rather, they are a pool of reductions that serve to 
ensure that the overall greenhouse gas emissions cap is maintained.   
4 See Gov. Code §§ 16428.8(b) and 16428.9(a)(2)-(3) (requiring all expenditures from the Greenhouse Gas 
Reduction Fund to be supported by a record describing how they will further the purposes of AB 32 and contribute 
to achieving and maintaining GHG reductions pursuant to AB 32); Health and Safety Code § 39712(b), (c)(3) and 
(c)(6) (providing that moneys from the sale of allowances shall be used to “facilitate the achievement of reductions 
of [GHG] emissions in this state” through investments in, inter alia, “[f]unding to reduce GHG emissions associated 
with . . . land and natural resource conservation and management, forestry, and sustainable agriculture”, and 



 
 
priorities enumerated for investment of auction revenue established by AB 398.5 It would also provide a 
more discrete role for the state’s natural and working lands in state climate policy and support a 
quantitative GHG goal for this sector.   
 
For more information, please contact: Michelle Passero at MPassero@tnc.org,  Kevin Poloncarz at 
kevinpoloncarz@paulhastings.com or Dallas Burtraw at Burtraw@rff.org 
 

                                                           
through “programs implemented by local and regional agencies [and collaboratives], Native American tribes in the 
state, and nonprofit organizations coordinating with local governments.”).   

5 See id. § 38590.1(a) (expressing the Legislature’s intent that moneys collected from auction or sale of allowances 
be appropriated for several priorities, including, inter alia, “sustainable agricultural practices . . .” and “[h]ealthy 
forests and urban greening.”). 

mailto:MPassero@tnc.org
mailto:kevinpoloncarz@paulhastings.com


 

 

 

March 16, 2018 

 

Dear ARB Board Members and staff,  

Thank you for the opportunity to comment on the materials provided for 
ARB’s March 2018 workshop on the implementation of AB 398’s cap-and-
trade program reforms. Our comments today focus on two issues: ARB’s 
overall market design proposal and staff’s proposed interpretation of AB 
398 offsets limits. We will keep our comments brief and refer staff to more 
extensive analysis contained in two attached Near Zero Research Notes.1  

1.  Pursuant to AB 398, ARB still needs to evaluate market 
oversupply conditions and allowance banking regulations.  

AB 398 requires ARB to “[e]valuate and address concerns related to 
overallocation”2 in the cap-and-trade program and “[e]stablish 
allowance banking rules that discourage speculation, avoid financial 
windfalls, and consider the impact on complying entities and volatility 
in the market.”3 The Board’s March 2018 workshop materials include 
some discussion of these requirements, but do not evaluate either 
issue. Staff has requested further stakeholder input on these topics.  

																																																													
1  Danny Cullenward, Mason Inman, and Michael Mastrandrea (2018a), Implementing 

AB 398: ARB’s initial post-2020 market design and “allowance pool” concepts. Near 
Zero Research Note (Mar. 16, 2018) (attached here as Attachment 1); Danny 
Cullenward, Mason Inman, and Michael Mastrandrea (2018b), Interpreting AB 398’s 
offset limits. Near Zero Research Note (Mar. 15, 2018) (Attachment 2 here).  

2  Cal. Health & Safety Code § 38562(c)(2)(C).  
3  Id. at § 38562(c)(2)(H).  



	

	 2 

Troublingly, ARB staff have indicated that they view the current 
oversupply of allowances in the market as a sign of its success, not a 
result of relative program laxity.4 Staff present no evidence to support 
this view.  

Without mentioning any of the various independent studies and 
reports that have concluded the market is experiencing a significant 
oversupply condition—including analysis from the Legislative 
Analyst’s Office,5 the Environmental Commissioner of Ontario,6 
Energy Innovation,7 Near Zero,8 and the Carbon Market Compliance 
Association,9 to name only a few—Board staff suggest that the 
“relationship between GHG reductions and carbon price requires a 
more thoughtful and in-depth evaluation – not simply [an analysis of] 
supply vs. demand.”10 If the Board believes that there are 
methodological deficiencies with these existing conclusions, it should 
make more specific criticisms and identify a better approach. We 
identify the elements of an oversupply calculation the Board should 

																																																													
4  ARB, Amendments to the Cap-and-Trade Regulation Workshop (March 2, 2018), 

slides 22-24. 
5  Legislative Analyst’s Office (2017), Cap-and-Trade Extension: Issues for Legislative 

Oversight (Dec. 12, 2017), http://lao.ca.gov/Publications/Report/3719.  
6  Environmental Commissioner of Ontario (2018), Ontario’s Climate Act: From Plan to 

Progress, Appendix G: Technical Aspects of Oversupply in the WCI Market, 
https://eco.on.ca/reports/2017-from-plan-to-progress/.  

7  Chris Busch (2017), Oversupply grows in the Western Climate Initiative carbon 
market: An adjustment for current oversupply is needed to ensure the program will 
achieve its 2030 target. Energy Innovation LLC Report.  

8  Danny Cullenward, Mason Inman, and Michael Mastrandrea (2017), California’s 
climate emissions are falling, but cap-and-trade is not the cause. Near Zero Research 
Note, http://www.nearzero.org/wp/reports/.  

9  Comment letter from Andre Templeman (CMCA) to Richard Corey (ARB) (Sept. 15, 
2016) (estimating oversupply at up to 300M allowances), available in ARB, 
Amendments to the California Cap on Greenhouse Gas Emissions and Market-Based 
Compliance Mechanism: Final Statement of Reasons (Aug. 2017), 499-500, 
https://www.arb.ca.gov/regact/2016/capandtrade16/ctfinsor.pdf.  

10  ARB workshop presentation, supra note 4, slide 23. 
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consider and would be glad to provide additional information to assist 
ARB staff.11 

Although ARB staff officially dispute the view that today’s oversupply 
condition puts the program’s environmental performance at risk, we 
note that the Board’s proposed allowance pool concept would transfer 
some of the excess allowances in the post-2020 program budgets to 
the new price containment points and/or the price ceiling.12 The total 
number of allowances that would be transferred under ARB’s 
proposal is 75.1 million allowances. While removing this quantity of 
allowances from the auction supply curve could help address market 
oversupply conditions, the total transfers represent only 28% of Chris 
Busch’s central estimate of market oversupply in 2020 (270 ±70 
million allowances).13 They are therefore insufficient to address the 
extent of market oversupply documented by credible, independent 
studies. 

We are preparing our own estimate of the number of compliance 
instruments banked at the end of 2017, beyond entities’ expected 
compliance obligations. We believe our analysis will show strong 
evidence that substantial banking has already occurred. As soon as 
this analysis is complete, we will send it to ARB and also release it 
publicly. Because ARB has made several public statements arguing 
that market participants are not banking significant amounts of 
allowances beyond their need for emissions already incurred,14 we 
strongly encourage ARB to perform its own analysis and publish the 
results, methods, and underlying data.  

																																																													
11  Cullenward et al. (2018a), supra note 1 at Appendix 2 (see Attachment 1 to this letter).  
12  ARB, Preliminary Concepts: Price Containment Points, Price Ceiling, and Allowance 

Pools (Feb. 2018).  
13  Busch (2017), supra note 7. 
14  See, e.g., ARB, Responses to Questions, for Joint Oversight Hearing of the Senate 

Environmental Quality Committee and Senate Budget and Fiscal Review 
Subcommittee No. 2 on Resources, Environmental Protection, Energy and 
Transportation (Jan. 17, 2018). 
http://senv.senate.ca.gov/sites/senv.senate.ca.gov/files/arb_responses.pdf.  
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2.  Rather than dispute the cause of market oversupply, ARB should 
consider how to develop a post-2020 market design that manages 
a transition from today’s low prices to the higher prices that are 
likely needed to achieve California’s 2030 target.  

Today’s market prices are low because the supply of compliance 
instruments significantly exceeds near-term demand. Eventually, 
oversupply conditions will diminish and, absent a recession or major 
technological breakthroughs, carbon prices will likely rise—
potentially to significantly higher levels. However, ARB staff have 
proposed a market design that does not include mechanisms to 
actively manage a gradual transition. By relying on market oversupply 
conditions to keep near-term prices low, the Board’s proposal defers 
serious action, risks rendering the program ineffective at reducing 
emissions in the short term, and creates a political liability for the next 
administration to manage.  

We urge the Board to consider an alternative approach wherein 
oversupply conditions are carefully managed via program cap 
adjustments, banking rules that discount the value of banked 
allowances, and/or other creative approaches developed 
collaboratively with stakeholders. Instead of relying on oversupply to 
manage prices—a strategy that will eventually stop working as caps 
decline in the years to come—the Board might consider setting price 
containment points at lower levels and implementing a graduated 
price ceiling that starts at a lower initial price and increases more 
rapidly over time. We note that these alternative cost containment 
strategies are warranted only if ARB simultaneously resolves market 
oversupply conditions; if combined with no action on oversupply, 
they would only weaken the status quo market design.  

3.  ARB needs to indicate how its proposed post-2020 offset limits 
are consistent with the legislative intent in AB 398.  

ARB has proposed interpreting AB 398’s post-2020 offset limits in a 
way that substantially increases the number of allowable offset credits 
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in the years 2024 and 2025. Rather than apply the AB 398 offset limits 
on a calendar year basis—in which case 2024 and 2025 emissions 
would be subject to the lower 4% limit—ARB has proposed applying 
the higher 2026 calendar year limits (6%) to the bulk of compliance 
obligations associated with emissions in calendar years in 2024 and 
2025.15  

We calculate that this interpretation would increase the number of 
permissible offset credits by approximately 8.5 million, relative to a 
scenario in which the AB 398 limits applied on a literal calendar year 
basis and assuming covered entities’ emissions are equal to program 
year allowance budgets plus maximum allowable offsets in each 
scenario.16  

ARB has not justified its interpretation as being consistent with the 
statutory text in AB 398, which appears to apply to calendar year 
limits. ARB should explain how its proposed interpretation is 
consistent with the legislative intent behind AB 398. 

4.  ARB should exclude consideration of greenhouse gas emissions 
from its proposed bottom-up determination of an offset project’s 
“direct environmental benefits.”  

 In addition to setting overall limits on offsets usage, AB 398 also 
requires that no more than half of total post-2020 offsets limits come 
from projects that do not provide a “direct environmental benefit” 
(“DEB”) to California air or water quality.17 ARB has proposed a 
bifurcated approach to determining a DEB wherein certain bright-line 
conditions would automatically qualify an offset project as providing a 

																																																													
15  ARB workshop presentation, supra note 4, slide 25.  
16  Cullenward et al. (2018b), supra note 1 (see Attachment 2 to this letter). 
17  Cal. Health & Safety Code § 38562(c)(2)(E). 
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DEB while allowing all other projects the opportunity to make an 
individualized case as to whether or not they provide a DEB.18  

 We agree that a bifurcated approach to determining a DEB could, if 
executed carefully and consistently, fairly balance the need for 
program flexibility with AB 398’s statutory requirements. However, if 
the Board elects this approach, it is critically important that ARB 
identify arguments that cannot be used to demonstrate a DEB.  

Specifically, ARB should clarify that offset projects may not argue 
that their gross avoided or reduced GHGs generate a DEB. Offset 
projects produce no net GHG reductions because for every avoided or 
reduced GHG emissions, ARB awards an equal number of offset 
credits that will eventually be used by covered entities to increase 
their own GHG emissions by the same amount the offset project 
reduces or avoids. Thus, there is no basis whatsoever for an offsets 
project to claim a DEB on the basis of its gross GHG reductions.19 
Accordingly, ARB should explicitly foreclose this argument in 
whatever process the Board ultimately adopts for determining 
whether or not an offsets project provides a direct environmental 
benefit to state air or water quality.  

5.  ARB needs to show how its proposed market design is consistent 
with the role the Board identified for cap-and-trade in the final 
2017 Scoping Plan.  

Finally, we reiterate the need for ARB to show how the market design 
it selects in the AB 398 implementation process is consistent with the 
large role the Board identified for the cap-and-trade program in its 
final 2017 Scoping Plan. The cap-and-trade program was identified as 
the single largest contributor to California’s climate goals, 
representing 38% of the required cumulative emission reductions over 

																																																													
18  ARB, Preliminary Discussion Draft of Potential Changes to the Regulation for the 

California Cap on Greenhouse Gas Emissions and Market-Based Compliance 
Mechanisms (Feb. 2018), at 17-19. 

19  Cullenward et al. (2018b), supra note 1 (see Attachment 2 to this letter).  
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the period 2021-203020 and almost 47% of the annual reductions 
projected for the year 2030.21 Whatever choices ARB makes in 
implementing its discretionary authority under AB 398 should be 
consistent with the role ARB identified for the cap-and-trade 
program.22 

We appreciate that the design choices facing ARB require difficult policy 
judgments and complicated technical analysis. Nevertheless, we urge 
ARB to be transparent in its process and to address the fundamental 
challenges present in the current market. If we can provide analytical 
support to the ARB in the future, please feel free to contact us.  

Sincerely,  

 

 

Danny Cullenward   JD, PHD    Mason Inman 

 

 

Michael D. Mastrandrea   PHD 

 

Disclaimer: Dr. Cullenward is a member of the California Independent 
Emissions Market Advisory Committee; however, this letter does not represent 
the official views of the IEMAC. 

																																																													
20  ARB, 28.  
21  Id. at 26. 
22  We expressed this view in the Scoping Plan process. See Comment letter from Michael 

Mastrandrea and Mason Inman (Near Zero) to Rajinder Sahota (ARB) (Oct. 27, 2017), 
http://www.nearzero.org/wp/2017/10/27/cap-and-trade-2030/.  
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Attachment 1:  

Danny Cullenward, Mason Inman, and Michael Mastrandrea (2018a), 
Implementing AB 398: ARB’s initial post-2020 market design and 
“allowance pool” concepts. Near Zero Research Note (Mar. 16, 2018).  

 

Attachment 2:  

Danny Cullenward, Mason Inman, and Michael Mastrandrea (2018b), 
Interpreting AB 398’s offset limits. Near Zero Research Note (Mar. 15, 
2018). 



 

research note   

Implementing AB 398: ARB’s initial post-2020 
market design and “allowance pool” concepts 

 

AB 398 requires the California Air Resources Board (ARB) to make several 
important reforms to the cap-and-trade program’s post-2020 market de-
sign. For example, the statute requires ARB to implement a hard price ceil-
ing at which unlimited compliance instruments will be offered for sale at a 
fixed price; establish two new price containment points at which limited 
quantities of allowances will be made available at a fixed price; and impose 
new limits on carbon offsets, to name only a few changes.  

Earlier this month, ARB released its initial thinking on how to implement 
the post-2020 market design reforms required by AB 398 (ARB 2018a, 
2018b, 2018c). As a threshold matter, it is important to observe that ARB 
has not yet addressed two key issues on which AB 398 requires further 
evaluation—potential changes to banking rules and adjustments for over-
allocation (also known as oversupply). Both of these statutory provisions 
require ARB to consider the extent to which the current cap-and-trade pro-
gram has too many allowances relative to near-term demand. So far, ARB 
has characterized lax market conditions as a success, not a liability. 

On the whole, ARB’s proposal (summarized in Appendix 1) features high 
long-term price ambitions, but no serious efforts to balance long-term mit-
igation needs against near-term oversupply conditions. 

Key features of ARB’s proposal include: 

• High long-term price ambitions. ARB has proposed setting two new 
price containment points no lower than $70 per allowance in 2021 
(2015 USD), and has suggested the new market price ceiling will, in 
2030, be no lower than $81.90 and no higher than $147 per allowance 
(2015 USD). Pursuant to AB 398, ARB must offer unlimited additional 
compliance instruments for sale at the price ceiling. The ambition of 
the price containment point and price ceiling would allow allowance 
prices to rise substantially from recent levels, which remain near the 

Danny Cullenward 
dcullenward@nearzero.org  

Mason Inman 
minman@nearzero.org 

Michael Mastrandrea 
mikemas@nearzero.org  

Mar. 16, 2018 
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price floor (just under $15 per allowance). Price increases significantly 
above the floor are likely necessary to achieve California’s ambitious 
2030 climate target.  

• No serious action on oversupply. Board staff continue to argue that 
the oversupply of allowances currently present in the program is a sign 
of the program’s success, rather than a reflection of the program’s lack 
of stringency (ARB 2018a: 22-24). ARB has offered no evidence to 
support this view. Staff also suggest that oversupply has no potentially 
deleterious effects, despite the findings of multiple independent stud-
ies that have identified serious environmental risks (e.g., Busch 2017, 
Cullenward et al. 2017, LAO 2017, Environmental Commissioner of 
Ontario 2018). However, the staff presentation indicates ARB has re-
ceived stakeholder feedback calling for reductions in the number of al-
lowances under the program caps and/or rules to adjust the value of 
banked allowances over time (ARB 2018a: 22).  

 

Despite disputing the risks of current market oversupply conditions, 
ARB’s proposed “allowance pool” transfers (ARB 2018c) would take 
modest action to address oversupply risks. ARB has proposed trans-
ferring up to 75.1M allowances from the post-2020 annual allowance 
budgets into two new price containment points. While these transfers 
are not equivalent to removing excess allowances from the market and 
therefore do not fully resolve concerns related to market oversupply, 
ARB’s proposed transfers would make these allowances more expen-
sive to purchase and therefore would tend to incentivize greater GHG 
reductions relative to the status quo. However, the magnitude of any 

75.1 270 ±70 351.2 ±70
0
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potential benefits will depend on where ARB ultimately sets the price 
level of the two price containment points.  

On the other hand, the scale of the proposed transfer (up to 75.1M al-
lowances) represents only a small share of market oversupply pro-
jected through 2020 (270M ±70M allowances) (Busch 2017). These 
calculations do not include the excess 81.2M pre-2021 APCR allow-
ances AB 398 requires ARB to place in two post-2020 price contain-
ment points. If market prices reach these levels, allowances in the price 
containment points will contribute to projected oversupply conditions 
(raising the total to 351.2M ±70M allowances).  

• No mechanism for managing a transition from low to high prices. 
The likely consequence of extending the market design without adjust-
ing for oversupply is that market prices are likely to stay low for several 
years, during which time the supply of allowances will exceed near-
term demand and prices will likely incentivize relatively few GHG re-
ductions from the cap-and-trade program. Eventually, declining pro-
gram caps will become binding and likely lead to a transition to higher 
carbon prices. This presents two related problems. First, low prices in 
the near term may lead to regulated entities’ underinvestment in GHG 
mitigation in advance of a market transition from low to high prices. 
Second, carbon prices may rise significantly and quickly once emitters 
consume the extra allowances in the market (i.e., as market oversupply 
conditions fade).  

• Tension between near-term price impacts and encouraging action 
to reduce climate pollution. ARB’s initial thinking on the trade-offs 
between program stringency and laxity indicate that the Board is par-
ticularly concerned about limiting near-term price impacts (ARB 
2018a: 23). We believe there are technical reforms that could enable 
dynamic adjustments to program allowance budgets and/or banking 
rules that respond in real time to relative program laxity based on em-
pirical metrics. Some of these interventions could improve market 
stringency while deferring price impacts to a later point in time. How-
ever, there is no avoiding the fundamental trade-off between price im-
pacts and GHG emission reductions. No market design can guarantee 
large emission reductions at low prices. Deferring adjustments to pro-
gram stringency would delay and likely reduce total GHG reductions 
from the cap-and-trade program.  
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• No analysis of how the proposed market design will achieve the 
role identified for cap-and-trade in the 2017 Scoping Plan. Finally, 
we note that the preliminary discussion draft of ARB’s proposed reg-
ulations does not include any analysis that substantiates the role ARB 
identified for cap-and-trade in its 2017 Scoping Plan. We understand 
that ARB may be planning to release more information in the future. 
In particular, it will be important for ARB to illustrate how any trade-
offs it proposes with respect to cap-and-trade program stringency are 
likely to deliver on the reductions needed to close the gap between Cal-
ifornia’s regulatory programs and the Scoping Plan scenario.  

There are no easy answers to the challenges identified above. Fundamen-
tally, however, we believe ARB will need to manage a transition from to-
day’s low prices to significantly higher prices in the years to come. Rather 
than dispute the cause of today’s low prices and avoid discussion of the 
need to increase program stringency to defer price increases, ARB may 
wish to consider how proactive market reforms could enable an earlier and 
more gradual carbon price trajectory that contributes to the state’s ambi-
tious climate targets. With the goal of informing a constructive discussion, 
we offer two conceptual thoughts:  

• Price containment point prices interact with market oversupply 
concerns. ARB’s proposal to set the two post-2020 price containment 
points at relatively high price levels (starting in 2021 at no lower than 
$70 in 2015 USD) has important advantages and disadvantages.  

On the one hand, this approach would largely avoid exacerbating mar-
ket oversupply conditions by making a sizeable supply of excess allow-
ances (at least 81.2M) available only at high prices (no less than $70 
per allowance)—almost five times higher than today’s costs (about 
$15 per allowance). So long as the market price remains below the 
price containment points, these excess allowances won’t contribute to 
market oversupply. If market prices reach these levels, however, the 
allowances sold from the price containment points would enable 
higher GHG emissions and contribute to market oversupply. For the 
same reasons, if ARB were to set the price containment points at low 
price levels, the excess allowances in these accounts would likely enter 
circulation and exacerbate the market’s oversupply problem.  

ARB’s proposal also has an important downside. Although high price 
containment points avoid worsening market oversupply—so long as 
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prices stay below the containment points—the Board’s proposal does 
not mitigate potential carbon price volatility in between current prices 
($15) and the proposed price containment points (starting in 2021 at 
no lower than $70 in 2015 USD). Thus, ARB’s proposed market de-
sign creates the potential for a disruptive market transition in the early 
2020s (as oversupply conditions fade) without any guarantee of signif-
icant GHG emission reductions prior to that time (due to low prices 
from the near-term oversupply conditions).  

• An alternative paradigm for managing the transition to higher car-
bon prices? To date, the cap-and-trade program has experienced low 
prices as a result of oversupply conditions, which themselves are at-
tributable to the economic recession, the success of California’s other 
clean energy policies, and reductions in the cost of low-carbon tech-
nologies (Cullenward et al., 2017). In this paradigm, carbon prices re-
main low so long as the supply of allowances exceeds near-term de-
mand, but there are no mechanisms in the current market design to 
ensure an orderly transition from low to high prices once oversupply 
conditions are gone. The fundamental challenge is twofold. First, to-
day’s low prices bear little relationship to the costs ARB projects for 
the kinds of efforts needed to achieve California’s ambitious 2030 cli-
mate target (ARB 2017a: 46). Second, tomorrow’s carbon prices could 
rise too quickly as oversupply conditions fade in the early 2020s. 

To escape the constraints the current paradigm imposes, ARB may 
wish to consider a different approach to managing program costs. Ra-
ther than rely on allowance oversupply to keep costs low, ARB could 
evaluate other approaches. One option would be to re-orient its market 
design to carefully reduce allowance oversupply while containing price 
trajectories via lower price containment points and a graduated price 
ceiling level that starts at a lower initial price and increases more rap-
idly over time. This would require (1) a thoughtful study to evaluate 
market oversupply conditions and carefully address them via adjusting 
allowance budgets and/or banking rules (see Appendix 2), as well as 
(2) the establishment of price ceiling and/or price containment points 
at lower prices to contain costs within the Board’s discretionary au-
thority under AB 398. Collectively, these reforms would better enable 
the Board to balance the trade-offs between program stringency and 
costs, relying on explicit controls to manage costs and increasing the 
transparency of the program’s implementation.  
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Appendix 1: ARB’s proposed post-2020 market design 

ARB has proposed modifying the market design by shifting several quanti-
ties of allowances from the pre- and post-2020 allowance budgets into sev-
eral so-called “allowance pools” (ARB 2018c). The summary figure below 
indicates how various quantities of allowances would be transferred from 
annual allowance budgets into standard quarterly auctions, two new price 
containment points, and a new set of accounts at the post-2020 market 
price ceiling: 

 

1. Allowance banking and auctions 
2. 1/3 of pre-2020 APCR sent to price ceiling 
3. 2/3 of pre-2020 APCR allowances sent to price containment points 
4. Post-2020 budget carve-outs 
5. Post-2020 budget carve-outs sent to two price containment points and/or ceiling 
6. Two price containment points 
7. Price ceiling account 
8. Unlimited, non-tradable “Price Ceiling Units”  

Notes:  All prices are given in units of 2015 USD, consistent with ARB’s new documents 
and the 2017 Scoping Plan. Figure not drawn to scale. 
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1. Allowance banking and auctions 

Under current and proposed market regulations, regulated entities and 
third-party buyers can bank allowances for use in any future program years, 
subject only to corporate association-level holding limits (in 2018, up to 
15.7M of current and each future year allowance vintage) (ARB 2017b). 
Allowances from the pre-2020 program budgets that are purchased at auc-
tion or freely allocated can be banked for post-2020 compliance purposes. 
Similarly, allowances from the post-2020 budgets that are purchased at 
auction or freely allocated can be banked for post-2020 compliance pur-
poses. ARB has not proposed modifying the auction price floor, citing con-
cerns about harmonizing WCI market design in Ontario and Québec; at 
the current schedule, the auction price floor would be $25.16 per allowance 
in 2030 (2015 USD).  

2. 1/3 of pre-2020 APCR sent to price ceiling 

AB 398 requires ARB to create a new price ceiling at which unlimited new 
compliance instruments will be made available for purchase (see item #8, 
below). AB 398 also requires ARB to transfer 1/3 of the allowances in the 
pre-2020 Allowance Price Containment Reserve (APCR) at the end of 
2017 into a separate price ceiling account (see item #7, below) that would 
be offered for sale before ARB issues unlimited new Price Ceiling Units 
(see item #8, below; these former APCR allowances come from the origi-
nal program allowance budgets). At the end of 2017, there were 121.8M 
allowances in the APCR; thus, 1/3 of these allowances (40.6M) will be 
transferred into the post-2020 price ceiling account.  

3. 2/3 of pre-2020 APCR sent to two price containment points  

AB 398 requires ARB to send the remaining 2/3 of the allowances in the 
APCR at the end of 2020 to two new “price containment points” (see item 
#6, below). At the end of 2017, there were 121.8M allowances in the 
APCR; thus, 2/3 of these allowances (81.2M) will be transferred into the 
two price containment points (40.6M each).  

4. Post-2020 budget carve-outs 

ARB finalized post-2020 market regulations in 2017, after the passage of 
AB 398 but before making an effort to comply with the statute’s require-
ments. These regulations were approved by the Office of Administrative 
Law and therefore constitute current law. These regulations retained the 
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structure of the pre-2020 APCR but did not include a price ceiling, which 
is inconsistent with AB 398 and therefore requires reform. Accordingly, 
ARB is taking current regulations as the starting point for reforms and pro-
posing changes relative to this baseline. In the 2017 regulations, ARB set 
aside 52.4M allowances for the APCR (see § 95871, Table 8-2).  

ARB has now proposed increasing the size of the post-2020 APCR set-
aside, reflecting the logic the Board employed in the pre-2020 market de-
sign period. In 2010, ARB had considered reserving 4% of the 2013-2020 
allowance budgets for the APCR, mirroring the then-proposed 4% limit on 
offsets use. When ARB ultimately adopted an offsets limit of 8%, the Board 
also increased the APCR set-aside to 8%. Consistent with that approach, 
ARB now proposes to increase the post-2020 APCR set-aside by 2% of the 
allowance budgets for the period 2026-2030, reflecting the 6% offsets limit 
that applies in this period (6% being 2% higher than 4%). This would result 
in an addition 22.7M post-2020 allowances being transferred to the new 
price containment points (distributed equally from all post-2020 annual 
budgets, rather than from 2026-2030 budgets only).   

Thus, ARB has proposed increasing the total post-2020 budget carve-out 
from 52.4M allowances (as specified in current regulations) by an addi-
tional 22.7M allowances, for a total of 75.1M allowances.  

5. Post-2020 budget carve-outs to two price containment points 
and/or price ceiling 

ARB is considering sending all of the allowances set aside for the APCR 
from the post-2020 allowance budgets (including proposed additions, see 
items #3 and #4, above) to one or both of the two new price containment 
points (see item #6, below) and/or the price ceiling account (see item #7, 
below). Including proposed additions to the post-2020 APCR above what 
is currently in ARB’s official market regulations, the total number of al-
lowances in question is 75.1M (see item #4, above). 

6. Two price containment points 

AB 398 delegates broad authority to ARB to design two new price contain-
ment points, which are essentially pools of allowances made available for 
purchase at specified prices.  

ARB has proposed that the lower of these two price containment points be 
no lower than $70 in 2021 (2015 USD). Under ARB’s proposal, allowances 



9 
 

in the two price containment points would be made available for sale at an 
annual offering, as well as on a quarterly basis if the previous quarter’s auc-
tion clears at or above 60% of the lower of the two price containment point 
reserve prices.  

7. Price ceiling account 

AB 398 delegates broad authority to ARB to design a new market price 
ceiling. Pursuant to statute, ARB must offer unlimited compliance instru-
ments for sale at the price ceiling. The Board has proposed setting the 2030 
price ceiling price no lower than $81.90 per allowance and no higher than 
$147 per allowance (both units in 2015 USD).  

ARB can also offer other compliance instruments for sale at the price ceil-
ing level. For example, AB 398 requires that 1/3 of the allowances in the 
APCR at the end of 2017 be transferred to the price ceiling account 
(40.6M, see item #2 above). In addition, under current regulations, allow-
ances that remain unsold at auction after 24 months are automatically 
transferred to the APCR.  AB 398 requires that ARB to transfer any allow-
ances remaining in the APCR at the end of 2020 into the price ceiling.  

Because current market regulations restrict the rate at which previously 
unsold allowances can be re-introduced, at least some of the previously un-
sold allowances will remain unsold for 24 months, be transferred into the 
APCR, and eventually removed to the post-2020 price ceiling account. 
Even if all allowances re-introduced at auction sell, approximately 40M 
will ultimately be transferred to the post-2020 price ceiling (Busch 2017). 

8. Unlimited, non-tradable “Price Ceiling Units”  

ARB has proposed distinguishing the unlimited compliance instruments it 
must offer at the price ceiling from “normal” allowances that are part of 
the program’s overall allowance budget. ARB proposes calling the new un-
limited instruments “Price Ceiling Units” and making them subject to dif-
ferent rules. The Price Ceiling Units would be made available for purchase 
at an annual event that is separate from the quarterly auctions. The new 
Price Ceiling Units would not be tradable, but would instead be available 
for purchase in a manner that allows regulated entities to close any gaps in 
their annual compliance obligations in a timely manner.  

AB 398 requires the Board to spend all revenue raised from sales of addi-
tional compliance instruments at the price ceiling on additional reductions 
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of greenhouse gases—an environmental integrity provision (see Cullen-
ward et al. 2018). Under ARB’s proposal, only these Price Ceiling Units 
would be subject to AB 398’s environmental integrity provision. All other, 
“normal” allowances offered for sale at the price ceiling (see item #7, 
above) would not be subject to this requirement.  
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Appendix 2: Overallocation / oversupply study needs 

AB 398 requires ARB to evaluate and address as appropriate “concerns 
related to [allowance] overallocation” (Cal. Health & Safety Code 
§ 38562(c)(2)(D)). In order to properly evaluate market overallocation / 
oversupply, a study would need to consider several important factors:  

• The gap between pre-2020 allowance budgets and pre-2020 GHG 
emissions, both in terms of observed (through 2016) and projected 
(2017-2020) emissions;  

• The role carbon pricing may have played in the difference between al-
lowance budgets and actual emissions, including anticipatory mitiga-
tion undertaken by covered entities; 

• An estimate of the extent to which extra allowances in the pre-2020 
allowance budgets are being banked in private and government ac-
counts, and a mechanism for tracking banking behavior on an ongoing 
basis;  

• The supply of carbon offset credits through 2020 and their impact on 
the size of allowance banking; 

• The balance of compliance instrument supply and demand across 
linked programs in California, Québec, and Ontario;  

• The extent to which the delayed re-introduction of previously unsold 
allowances from undersubscribed auctions will result in the de facto 
retirement of some of these allowances; and, 

• The carry-forward of pre-2020 APCR allowances into post-2020 price 
containment points.  

We believe the existing literature provides a helpful start to answering 
many of these issues and are confident that further study could produce a 
thoroughly vetted analysis with broad stakeholder input to inform ARB’s 
planning. We urge ARB to take seriously the need to design a cap-and-
trade program that addresses the program’s current challenges and to con-
duct a public estimate of market oversupply conditions to inform the 
Board’s options.  
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research note   

Interpreting AB 398’s carbon offsets limits 

 

AB 398 requires the California Air Resources Board (ARB) to incorpo-
rate new limits on the use of carbon offsets in its post-2020 cap-and-trade 
market design. ARB has released its initial thinking on how to implement 
these new statutory provisions. We review two key issues here.   

First, AB 398 requires ARB to limit the use of offsets to 4% and 6% of an 
entity’s emissions in the periods 2021-25 and 2026-30, respectively. ARB 
has proposed a novel interpretation of how to calculate the timing of ap-
plicable restrictions such that the higher limit would apply to most emis-
sions that take place in calendar years 2024 and 2025, in addition to those 
that occur in 2026 through 2030. The proposed interpretation would in-
crease the maximum quantity of offset credits that can be used by a total 
of approximately 8.5 million instruments, relative to a scenario in which 
AB 398’s limits are applied to calendar-year emissions.  

Second, AB 398 further limits the total number of offset credits that cov-
ered entities can use from projects that do not generate a “direct envi-
ronmental benefit” (or “DEB”) to air or water quality in California. We 
explore under what conditions an offset project produces a DEB. ARB 
has proposed a project-by-project evaluation but has not yet offered any 
bright-line rules to limit acceptable arguments for establishing a DEB. 
While a project-by-project approach could make sense, we argue that 
ARB’s DEB assessment should exclude greenhouse gas (GHG) emis-
sions from consideration because carbon offsets create no net reduction 
in GHGs and therefore no net climate benefits that could be said to con-
stitute a DEB to California air or water quality. 

Background: AB 398 sets new offset limits 

Under California’s original climate law, AB 32, the legislature gave ARB 
broad discretion to determine whether and to what extent covered enti-
ties may use carbon offsets to satisfy their compliance obligation under 
the state’s cap-and-trade program. For the period 2013 through the end 
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of 2020, ARB eventually selected a limit that enables covered entities to 
submit ARB-approved carbon offset credits for up to 8% of their covered 
emissions.1  

Although 8% might seem small, the original offsets limit is actually quite 
large compared to the emission reductions expected from the current 
phase of the cap-and-trade program. Dr. Barbara Haya at UC Berkeley 
calculated that this limit—which enables covered entities to use more 
than 200 million offset credits through 2020—could, if fully exploited, 
generate 100% of net reductions expected under the cap-and-trade pro-
gram through 2020 (Haya 2013). In the market’s first compliance period 
(2013-14), however, covered entities submitted allowances equal to 4.4% 
of their covered emissions in the market’s first compliance period—just 
over half of the limit.2 That share rose to 7.9% and 8.3% of compliance 
obligations submitted in 2015 and 2016, respectively, although it is not 
possible to say whether offsets usage is changing relative to the first com-
pliance period because only 30% of the total compliance obligations for 
2015 and 2016 have come due.2 Data on the share for the full second 
compliance period (2015-17) is not yet available, as the compliance obli-
gation will come due later this year.3  

In contrast to the broad discretion ARB enjoys with respect to carbon 
offsets under AB 32, AB 398 imposes new offset limits that apply to the 
state’s post-2020 market design:  

(I) From January 1, 2021, to December 31, 2025, inclusive, a total of 
4 percent of a covered entity’s compliance obligation may be met by 
surrendering offset credits of which no more than one-half may be 
sourced from projects that do not provide direct environmental bene-
fits in state. 
 
(II) From January 1, 2026, to December 31, 2030, inclusive, a total of 
6 percent of a covered entity’s compliance obligation may be met by 
surrendering offset credits of which no more than one-half may be 
sourced from projects that do not provide direct environmental bene-
fits in the state.4 

The Board’s attention has turned to developing regulations that imple-
ment AB 398’s requirements, including the new offset limits.  



A permissive interpretation of AB 398’s total offset limits 

ARB has proposed an initial interpretation of AB 398’s new offset limits 
that increases the total number of carbon offsets that can be surrendered 
by covered entities to account for their emissions in 2024 and 2025, 
compared to an interpretation in which the AB 398 offset limits are di-
rectly applied to calendar-year emissions (ARB 2018a: slide 25). 

The proposal is based on the way ARB requires covered entities to sub-
mit compliance instruments within three-year compliance periods. For 
each of the first two years of a compliance period, ARB requires covered 
entities to submit compliance instruments to account for at least 30% of 
their annual emissions obligation.3 In the third and final year, however, 
covered entities must submit compliance instruments to cover any re-
maining emissions from those previous years (up to 70% of each year’s 
total) as well as all of the emissions in the final year of the compliance 
period.3 Thus, the compliance obligation that comes due for the third 
year of a compliance period can represent a substantial majority of a cov-
ered entity’s emissions over the entire three-year compliance period.  

This distinction matters because the market’s fifth compliance period 
spans 2024-26, during which time the carbon offsets limits under AB 398 
increase from 4% to 6%. Under ARB’s proposal the higher limit would 
apply to all emissions in 2026, as well as up to 70% of emissions in both 
2024 and 2025 that covered entities could elect to submit to cover their 
2026 compliance obligations.  

 
source: near zero calculations, based on arb (2018a) 



In the figure above, the dark blue line (“Calendar year limits”) repre-
sents the annual offsets limits that would apply if ARB interpreted the 
AB 398 limits literally, based on the calendar year of emissions. The or-
ange line (“ARB interpretation”) shows the limits that ARB staff pro-
posed in its March 2018 preliminary discussion draft regulations. For 
simplicity, both scenarios assume that covered emissions will be equal to 
annual program budgets for each year plus the maximum number of per-
missible offsets. Other outcomes would be possible if covered entities 
bank allowances from year to year. If covered entities’ GHG emissions 
are higher than program budgets in 2024 and 2025 due to banking of pre-
viously unused allowances, then maximum offsets usage would be higher; 
if covered entities’ GHG emissions are lower than program budgets for 
2024 and 2025, then maximum offsets usage would be lower.  

	 2023	 2024	 2025	 2026	 2027	

Calendar	Year	Limits	 4%	 4%	 4%	 6%	 6%	

ARB	Interpretation	 4%	 5.4%	 5.4%	 6%	 6%	

source: near zero calculations, based on arb (2018a) 

Expressed numerically, the effect of ARB’s proposed interpretation is to 
increase the effective carbon offsets limit for emissions that occur in 2024 
and 2025 from 4% to 5.4%. In total, ARB’s interpretation would allow 
covered entities to submit approximately 8.5 million more offset credits 
relative to an interpretation that applies the limits in AB 398 to the emis-
sions by calendar year. 

What constitutes a “direct environmental benefit”? 

AB 398 not only sets a limit on the total number of carbon offset credits 
that can be surrendered by covered entities in the post-2020 market peri-
od, but also on the types of offsets that qualify. Beginning in 2021, addi-
tional restrictions apply to projects that do not provide “direct environ-
mental benefits” (or “DEB”) in California. No more than half the total 
number of allowable offsets may come from such projects. AB 398 de-
fines a DEB as:  



[T]he reduction or avoidance of emissions of any air pollutant in the 
state or the reduction or avoidance of any pollutant that could have 
an adverse impact on waters of the state.4 

In its preliminary discussion draft regulations, ARB has proposed a bifur-
cated approach to interpreting this statutory requirement.  

First, ARB has proposed a set of bright-line rules that, if met, would au-
tomatically deem an offset project as producing a DEB. For example, a 
project located in California that reduces air pollution would qualify; so 
too would any project that reduces water pollution and is located either in 
California or adjacent to a body of water that flows into California (ARB 
2018: 17-19). If any of these bright-line rules are met, ARB would auto-
matically deem the project to provide a DEB.  

Second, if ARB does not deem a project to provide a DEB based on these 
bright-line rules, ARB staff have proposed a process whereby projects 
may make individualized applications to ARB to demonstrate their case. 
ARB has invited comment on what factors, data, and analysis should be 
considered in this process.  

ARB’s bifurcated approach offers important advantages, in that it both 
outlines bright-line rules for inclusion and contemplates a bottom-up 
process to provide opportunities for projects to justify direct environ-
mental benefits to California air or water quality. However, ARB has not 
provided any bright-line rules that would foreclose unacceptable argu-
ments for establishing a DEB—that is, ARB has not proposed any limits 
on arguments that would qualify a project as providing a DEB. As a re-
sult, there are several important open questions that will need careful 
consideration to implement the legislative intent of AB 398 while also 
ensuring that ARB’s regulatory implementation respects constitutional 
standards that apply to state regulation of interstate commerce.   

The most challenging issue concerns the role of GHG emissions. ARB’s 
preliminary discussion draft regulations suggest that ARB believes “a 
GHG reduction anywhere is a benefit everywhere” (ARB 2018b: 17)—a 
position the state and its allies successfully took in a landmark dormant 
commerce challenge to California’s Low Carbon Fuel Standard.4 Fur-
thermore, in response to questions at its March 2018 workshop, ARB 
staff indicated that they believe GHGs are included in the operative 
phrase “any air pollutant” used in AB 398’s DEB definition, suggesting 



that the Board may be open to offset projects demonstrating a DEB by 
demonstrating a reduction in GHG emissions.  

However, recognizing reduced or avoided project-level GHG emissions 
as the basis for a DEB would raise significant concerns because offset 
projects by definition produce zero net GHG reductions. In return for 
gross reductions or avoided emissions of GHGs as measured at the offset 
project, ARB awards an equal number of offset credits to the project de-
veloper. Project developers sell these credits to covered entities, which 
use them to emit additional GHGs equal in quantity to the offset pro-
ject’s reduced or avoided GHG emissions. Thus, there is no net reduc-
tion in GHGs attributable to any offset project.  

Even though there is a marginal but incontrovertible climate benefit eve-
rywhere when GHGs are reduced anywhere, that benefit accrues only 
when there is a net reduction in GHGs. By definition, an offset project 
produces no net GHG reductions because the gross reduction measured 
at the project level is counteracted by an increase in GHG emissions by 
covered entities that acquire the project’s offset credits.  

A more complicated example: ozone depleting substances  

Although no offset project can claim net GHG reductions when its cred-
its are used by covered entities to emit more GHGs, the Ozone-Depleting 
Substances (ODS) Protocol raises several additional complications.  

The ODS Protocol credits the destruction of ODS that would have even-
tually leaked out of devices such as older air conditioning and refrigera-
tion units. ODS projects take ODS-containing equipment—including 
some equipment collected in California—and ship this equipment to an 
out-of-state facility for controlled gas destruction. Does the out-of-state 
destruction of ODS-containing equipment that was previously located in 
California constitute a “direct environmental benefit” to California? 

To evaluate this question, we consider an ODS offset project that avoids 
1 metric ton of carbon dioxide equivalent (tCO2e) from ODS-containing 
equipment that was originally located in California but was subsequently 
shipped to an out-of-state facility for destruction. As a result of the offset 
project, in-state ODS emissions are reduced by 1 tCO2e. At the same 
time, however, an in-state entity will be able to use the resulting offset 
credit to increase its CO2 emissions by 1 tCO2e. Thus, as with other off-



set projects, there is a gross GHG reduction at the project level, but no 
net change in GHGs on a global level.  

The ODS example illustrates additional challenges in interpreting what 
constitutes a direct environmental benefit under AB 398 because ODS 
gases are both GHGs and gases that contribute to the destruction of the 
ozone layer. Although there is no net climate benefit to ODS destruction 
projects that earn offset credits, the avoidance of ODS emissions that 
would have occurred in California could be interpreted as an “avoidance 
of emissions of any air pollutant in the state.” Furthermore, ODS de-
struction arguably provides a net global benefit to reduced ozone layer 
destruction that partially accrues to California—although the benefit 
would more accurately be described as an indirect environmental benefit, 
rather than a direct environmental benefit to state air or water quality.  
 

	 Before	offset	(*)	 After	offset	 Net	change	

In-state	ODS		
(tCO2e)	

10	 9	 –1	

In-state	GHGs	
(tCO2e)	

100	 101	 +1	

Total	GHGs	
(tCO2e)	

110	 110	 0	

In-state	co-
pollutants	

Lower	 Higher	 Higher	

Indirect	ozone	
layer	impacts	

Higher	 Lower	 Lower	

* value is arbitrary; net change is not 

As this example illustrates: 

• Like all offset projects, an ODS offset project produces a gross GHG 
reduction but zero net GHG benefits. As a result, there is no net cli-
mate benefit to California air or water quality.  

• Like all offset projects, ODS projects can also lead to higher net in-
state co-pollutants if covered entities that emit GHGs and co-
pollutants increase emissions of both local and global air pollutants 
relative to a scenario in which no ODS offset credit is available.  



• Nevertheless, ODS credits awarded for destruction of ODS-
containing equipment in California—which would have eventually 
emitted ODS in California—could plausibly be said to involve the 
“reduction or avoidance of any air pollutant in the state.”4 

• ODS projects also provide a net reduction in impacts to the ozone 
layer, although the corresponding environmental benefit to California 
air or water quality would better be described as indirect—not a di-
rect environmental benefit to California air or water quality.  

Conclusions 

In this note we evaluated two key issues related to implementing AB 
398’s new offset requirements.  

First, ARB must implement AB 398’s overall limits on offset usage. We 
show that ARB’s proposed interpretation of AB 398’s limits increases 
the quantity of offset credits that can be used in 2024 and 2025 by a total 
of approximately 8.5 million, relative to a scenario in which the statutory 
limits apply to calendar year emissions and assuming that emissions in 
those years are equal to the annual program budget plus the maximum 
allowable offsets usage. Under ARB’s proposed interpretation, covered 
entities could submit offset credits equal to 5.4% of their 2024 and 2025 
emissions, rather than 4%.  

Second, ARB must determine what constitutes a “direct environmental 
benefit” to California air or water quality. We show that if ARB inter-
prets the “reduction or avoidance of any emissions of any air pollutant” 
by looking only at the gross reduction of greenhouse gas emissions from 
offset projects, local air pollution could actually increase without produc-
ing any climate benefits. We recommend that ARB be explicit and con-
sistent in its analysis of the gross vs. net impacts on local environmental 
pollution, greenhouse gas emissions, and any other environmental issues 
(such as reduced ozone layer depletion). Once emissions from offset 
credit use are taken into account, no offset projects reduce net green-
house gas emissions and therefore no offset projects provide net climate 
benefits to California air or water quality—whether direct or indirect.  
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Notes 

1. Cal. Code Regs., tit. 19, § 95854(b). 
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https://www.arb.ca.gov/cc/capandtrade/capandtrade.htm.   

3. Cal. Code Regs., tit. 19, §§ 95855–95856.  
4. Cal. Health & Safety Code § 38562(c)(2)(E) (as added by AB 398). 
5. Rocky Mountain Farmers Union v. Corey, 730 F.3d 1070 (9th Cir. 2013). 
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March 16, 2018 
 
Rajinder Sahota  
Chief, Climate Change Program Planning & Management Branch 
California Air Resources Board  
1001 I Street 
Sacramento, CA 95812 
 

Submitted Electronically 
 

RE:  American Wind Energy Association (AWEA) California Caucus Comments on 
2018 Cap-and-Trade Rulemaking Scope  

 
Dear Ms. Sahota: 
 

The AWEA California Caucus (“ACC”) provides the following comments in response to 
the California Air Resource Board’s (“ARB”) March 2, 2018 workshop to discuss possible 
revisions to the cap-and-trade regulation.  ACC’s comments focus on potential changes to the 
Energy Imbalance Market (“EIM”) language in the Cap-and-Trade Rules and the need for more 
stakeholder review and input before any changes are made to the Cap-and-Trade Program.  
 

ACC has actively participated in the California Independent System Operator’s 
(“CAISO”) stakeholder initiative to develop a long-term “secondary dispatch” solution to replace 
the current solution that the ARB scoped into the 2016-2017 Cap-and-Trade Rulemaking.  
Through the CAISO EIM - GHG stakeholder initiative, the CAISO has reviewed a number of 
potential long-term solutions to identify and address emissions associated with “secondary 
dispatch.”  The CAISO has defined “secondary dispatch” to mean: 

 
[A] concern that the EIM GHG design is not fully capturing the impact to the 
atmosphere that occurs in connection with EIM transfers to serve CAISO load.  
Briefly, this concern relates to CAISO dispatches of EIM participating resources 
to serve CAISO load based on minimizing total costs of energy and GHG bid 
adders. The CAISO’s least-cost dispatch can have the effect of attributing 
transfers to serve CAISO load to lower-emitting EIM participating resources 
because these resources face fewer or no costs to comply with ARB’s regulations.  
In some instances, higher-emitting resources will need “to backfill” this dispatch 
to serve EIM load outside of the CAISO.  The CAISO refers to this phenomenon 
as secondary dispatch.1 

                                                            
1 See CAISO’s February 16, 2018 Second Revised Draft Final Proposal, available at: 

http://www.caiso.com/Documents/SecondRevisedDraftFinalProposal-
EnergyImbalanceMarketGreenhouseGasEnhancements.pdf.   
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ACC was supportive of the previous two pass solution, which is no longer under 

consideration by the CAISO.  The CAISO recently released a new proposal that was discussed at 
the March 2, 2018 workshop.  The new proposal would include new bidding rules for 
determining both GHG quantity and GHG price.  ACC recently filed comments with the CAISO 
expressing concern with the new proposal, particularly as it relates to setting a GHG bid price.  
ACC, and many other stakeholders, are concerned that the current proposal would place the 
GHG emissions obligation of “secondary dispatch” in the EIM on clean generation resources, 
such as wind, solar and hydro, while not placing that same burden on emitting resources.  If 
implemented, the current proposal would have the effect of discriminating against similarly 
situated out-of-state resources in favor of in-state resources.  These concerns are explained in 
more detail in ACC’s March 1, 2018 comments on the CAISO’s February 18th Second Revised 
Draft Final Proposal.2  

 
In addition to our concerns regarding the equitable treatment of in-state and out-of-state 

resources, no secondary dispatch solution has adequately demonstrated that it would be a reliable 
long-term solution that can be integrated with the market optimization process.  In addition to the 
need to develop a solution that is equitable and supported by the full EIM Governing Board, the 
secondary dispatch solution will need to be integrated with other market changes underway.  
Specifically, the current secondary dispatch proposal does not lend itself to an EIM that operates 
in the Day-Ahead Market.  ACC believes that a long-term solution for the secondary dispatch 
issue should be readily adaptable to the Day-Ahead Market given potential expansion of the EIM 
into the Day-Ahead Market.  Otherwise, the ARB will be revising the Cap-and-Trade Regulation 
again in the next two years to address expansion of the EIM to the Day-Ahead Market.  
Uncertainty regarding market related regulations generally equate to higher risk and higher 
energy costs. 

 
ACC is concerned that an equitable solution that has broad stakeholder support and is 

also durable, cannot be developed in the timeframe the ARB discussed for the upcoming Cap-
and-Trade Rulemaking.  While the CAISO’s current schedule is aggressive and would 
optimistically result in final CAISO approval in May 2018, new tariff language would still need 
to be approved by the full EIM Governing Board.  After that, the EIM tariff language would 
need to be developed and filed with the Federal Energy Regulatory Commission (“FERC”).  
Optimistically, this could take through the end of the year.  Therefore, even on this timeframe, 
the CAISO’s proposal would not be approved until late 2018 and could not be implemented until 
a later date (and more likely in mid-2019).  Once the CAISO and the EIM Governing Board 
adopt a proposal, the ARB should provide stakeholders with ample time to review and 
understand an ARB staff proposal for how the EIM will be integrated into both the Mandatory  

                                                            
2 See ACC’s March 1, 2018 Comments in EIM Stakeholder Initiative, available at: 

http://www.caiso.com/Documents/ACCComments-EIMGHGEnhancements-
SecondRevisedDraftFinalProposal.pdf. 
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Reporting Regulation (“MRR”) and the Cap-and-Trade Rules.  ACC believes there are critical 
EIM/Cap-and-Trade integration issues that must be resolved before the Cap-and-Trade 
Rulemaking is noticed.  Specifically, the ARB should work with stakeholders to address:  

 
(1) How will the secondary dispatch emissions rate be determined?  
 
(2) How will the secondary dispatch emissions rate correlate to the current (or proposed 

updates) to the default emissions rate? 
 
(3) Would different default and secondary dispatch emission rates lead to market 

distortions as between EIM and bilateral markets?  
 
(4) Will EIM participants have notice of the secondary dispatch emissions rate before 

an emissions year?  
 
(5) When will EIM participants know if they have an emissions obligation for 

secondary dispatch emissions and how does this correlate with the timing for 
registering in the Cap-and-Trade Program, participating in the quarterly Cap-and-
Trade Auctions, and then remaining in compliance with the Cap-and-Trade 
Regulation? 

 
(6) How will a GHG bid price awarded to an EIM participant be trued-up against actual 

quarterly auction settlement prices in auctions occurring after dispatch to ensure 
that EIM participants actually recoup secondary dispatch costs assigned to them? 

 
(7) Would an EIM proposal that assigns a secondary dispatch obligation to a non-

emitting resource discourage EIM participation due to the rule that once an entity 
becomes a regulated entity under the program, it must remain in the program until it 
has emissions without a compliance obligation in each of three years for a full 
triennial compliance period?  

 
(8) Does an adopted EIM secondary dispatch proposal potentially cause any legal 

issues if it discriminates against out-of-state resources in favor of in-state resources?  
 
In considering these questions, the ARB and the CAISO should evaluate procedures that 

ensure equitable treatment as between similarly situated in-state and out-of-state resources.  The 
ARB and the CAISO should also provide EIM participants with regulatory certainty both in 
terms of cost recovery and in terms of having to register and participate in the Cap-and-Trade 
Program and being committed to remaining registered in the Cap-and-Trade Program for at least 
one full triennial compliance period.  
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Due to the additional time needed to adopt a durable secondary dispatch solution that has 
broad stakeholder support, the ARB should rely on the current “interim solution” through the 
2020 emissions year and provide advance notice of need to register  
 

ACC appreciates that the ARB does not wish to simply collect secondary dispatch 
information through the MRR and then remove a corresponding amount of allowances from the 
state Cap-and-Trade Budget, and would instead prefer to see a market-based solution.  ACC 
believes that on balance, it is more important to take the time needed to resolve these complex 
issues.  Taking more time to develop an equitable and durable long-term solution will ensure that 
the EIM can continue to fulfill its goals of robust market participation that reduces costs and 
GHG emissions across the Western Interconnection.  ACC looks forward to continuing to work 
with the CAISO and the ARB towards the successful implementation of a durable, equitable 
solution to the secondary dispatch issue.  
 
 

Respectfully submitted, 
 
 

/s/ 

Brian S. Biering 
Ellison Schneider Harris & Donlan LLP 
 
Attorneys for the AWEA California Caucus  



    

  

                       

March 16, 2018 

Rajinder Sahota 

Chief, Climate Change Program Evaluation Branch 

California Air Resources Board 

1001 I Street – P.O. Box 2815 

Sacramento, CA 95812 

 

Re: Gas Utility Group Comments on the March 2018 Cap-and-Trade Workshop 

Dear Ms. Sahota: 

 These comments are respectfully submitted on behalf of investor-owned, natural-gas 

distribution utilities (IOUs): Pacific Gas and Electric Company (PG&E), Southern California 

Gas Company (SoCalGas), San Diego Gas & Electric (SDG&E), Southwest Gas Corporation, 

and publicly-owned natural gas distribution utilities (POUs) serving the Cities of Long Beach, 

Palo Alto and Vernon.  All of the above utilities are referred to collectively as the Gas Utility 

Group (GUG) or Utilities.  The GUG appreciates this opportunity to comment on the California 

Air Resources Board’s (CARB) March 2, 2018 workshop which presented Staff’s preliminary 

discussion draft for potential changes to the Post-2020 Cap-and-Trade Regulation (Workshop).  

The GUG provides comments on the following topics: 1) Allowance Allocation for Natural Gas 

Utilities; 2) Price Ceiling; 3) Price Containment Points; 4) Banking of Allowances and Holding 
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Limits; 5) Offset Credits; 6) Allocation and Distribution of Allowances; and 7) Eligible Uses of 

Allowance Proceeds. The comments below address each of these topics: 

 

1. Allowance Allocation for Natural Gas Utilities 

 

While post-2020 Cap Adjustment Factors (CAFs) were not specifically addressed in the 

Workshop, they are relevant to allowance allocation and critical to the protection of residential 

households and businesses of California from harmful economic impacts. Board Resolution 17-

21 (BR 17-21) directed CARB Staff to work with natural gas utilities to “evaluate and propose, 

as necessary, post-2020 program amendments to ensure adequate rate payer protection….”  To 

enable the goal of BR 17-21, the GUG feels that the rate of allowance allocation decline, as 

administered through the CAFs, should return to the current level of approximately 2% per year 

for the following reasons: 

 

• A significant cost burden for many customers of municipal utilities already exists. For 

example, customers of the Vernon Public Utilities pay a 5 cents-per-therm surcharge, 

City of Long Beach customers pay a 4 cents-per-therm surcharge, and City of Palo 

Alto customers pay 2.6 cents-per-therm surcharge. The electric sector is recognized 

for their additional cost burden from the Renewable Portfolio Standard and other 

mandates through an allowance allocation methodology that accounts for these 

impacts. Natural gas utilities currently do not receive such recognition. 

 

• Natural gas utilities are making significant and material steps towards decarbonizing 

their pipelines which require significant investment. For example, in 2016 the City of 

Palo Alto approved a Carbon Neutral Natural Gas Plan which set in motion a strategy 

to achieve carbon neutrality for the gas supply portfolio. All Palo Alto gas customers 

pay a 4 cent-per-therm surcharge in addition to any Cap-and-Trade compliance 

charges. Placing additional customer costs on top of these efforts is counter-

productive.  

 

• Natural gas use in commercial and industrial applications has reached high efficiency 

and has limited opportunities for additional end-use improvement. These consumers 

are then faced with higher prices without any obvious ways to reduce their demand.1 

 

• The Public Utilities Commission’s recent Proposed Decision (R.14-03-003) does not 

allow the return of allowance revenue as a climate credit to any ratepayer other than 

residential households. This offers no relief to small businesses who will bear an 

increasing impact from cap-and-trade compliance costs, making the CAF more 

important as a tool for mitigating the rising costs of the transition to a low-carbon 

economy for those small business customers.  

 

                                                 
1 See California Climate Change Center, Price Impact on the Demand for Water and Energy in California 

Residences, (CEC-500-2009-032-F) (2009) and Bernstein, M.A., Griffin, J., Regional Differences in the Price-

Elasticity of Demand for Energy, National Renewable Energy Laboratory, (Subcontract Report NREL/SR-620-

39512) (2006).   
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In alignment with the BR 17-21 directive, we urge CARB to re-establish the previous 

allowance allocations for natural gas utilities that has been applied for 2015-2020. This change is 

critical to protect utility customers from economic hardship and to gradually introduce cap-and-

trade costs as the state strives to meet its ambitious greenhouse gas reduction goals.      

 

2. Price Ceiling 

 

 The GUG supported the establishment of a price ceiling in AB 398 because it provides 

certainty that helps compliance entities make practical, long-term investments in emissions-

reduction technologies. A price ceiling will also ensure that allowance prices do not exceed a 

level that would result in a pause or end to the Program, which would jeopardize California’s 

ability to achieve its emissions reductions goal. CARB is proposing a range for 2030 of $81.90 to 

$150 in 2015 dollars which equates to $92 to $169 in 2021 and $110 to $202 in 2030 based on a 

2% inflation rate. We believe the proposed ceiling price range is too high and the justification for 

the highest value, which is one voluntary corporate carbon price that may not even be used in the 

United States, is not sufficient support. Similarly, rather than using just one study on the Social 

Cost of Carbon (SCC), CARB should look at the balance of research on SCC, which is reflected 

in the 2016 US Government SCC. The GUG recommends that the CARB-proposed low end of 

the range ($92 and $110) should be the high end of the range and the new low end should be 

between $62 and $80 to meet the following goals that the Legislation laid out in AB 398: 

 

● To avoid adverse impacts on resident households, businesses, and the state’s 

economy. 

● To minimize economic and environmental leakage.  

● The cost per metric ton of greenhouse gas emissions reduction to achieve the 

statewide emissions targets established in Sections 38550 and 38566. 

 Further, the GUG feels that it is important to use a relevant and defensible price ceiling to 

protect from threatening the long-term viability and support for the Cap-and-Trade Program 

within the Western Climate Initiative (WCI) and other jurisdictions with which it might link in 

the future. CARB staff has stated in public forums that they do not anticipate the program ever 

reaching the price ceiling. Many of the existing reductions have come from complementary 

measures, which are not enough to meet California’s targets. We believe hitting the price ceiling 

is a real possibility as the projected emissions start reaching the cap and jurisdictions that are 

close to being net short of allowances like Ontario are linked with California. Failure to consider 

that possibility when setting the price ceiling is not prudent in protecting the state’s households 

and businesses. The GUG looks forward to discussion with CARB and other stakeholders on an 

appropriate level for the price ceiling throughout this rulemaking process.  

 

 In response to CARB’s request for feedback on the timing and the mechanism for sales at 

the price ceiling, the GUG recommends a process similar to the Reserve Sale process (i.e., to be 

offered quarterly if the preceding auction settlement price is greater than or equal to 60% of the 

ceiling price, and at least once a year prior to a compliance event). The GUG disagrees with 

CARB’s proposal to require an entity’s holding account to be empty of compliance instruments 

valid for surrender before being allowed to purchase price ceiling instruments. In addition, the 
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GUG believes that the sales should take place annually in mid-October just prior to the 

November surrender deadline. We agree with CARB on depositing purchases directly in 

compliance accounts. 

 

3. Reserve Tiers (formerly Price Containment Points) 

 

 In addition to a price ceiling, the GUG supports the establishment of two lower Reserve 

Tiers (RTs) as directed by AB 398. These RTs provide an important opportunity to help contain 

costs, which could rise very quickly in the post-2020 period once allowance demand exceeds 

supply. In addition, the RTs could be used to send appropriate market signals, mitigate extreme 

price volatility and provide a trigger point for the Legislature and stakeholders to review the 

program parameters.   

  

 The RTs would be more effective if spaced somewhat evenly between the floor price and 

ceiling price, rather than being clustered together near the ceiling. If the RTs are placed too close 

together or too close to the ceiling price, we fear they would be ineffective and fail to act as a 

brake on short-term price spikes as intended by the authors of AB 398. The risk is that policy 

makers might intervene and suspend the program due to price spikes rather than evaluate and 

refine with a more gradual price trajectory, thereby mitigating potential risk to households, 

businesses and the viability of the program.  

 

Staff’s proposed RTs as described in the Price Concepts Paper are both too high and too 

close to any effective price ceiling point. Furthermore, it appears that Staff is using the current 

program’s Allowance Price Containment Reserve prices to guide the lowest RT tier. This is 

contradictory to the direction of AB 398, which requires the price ceiling to consider the APCR, 

not the RTs. Doing so skews the pricing structure upward in a way we believe was not intended 

by the authors of AB 398.  

 

For the reasons stated above, the GUG suggests that CARB start by setting the Price 

Ceiling and the Auction Reserve price first, then determining the two RT prices. One possible 

method of setting the RT prices is to take the difference between the Price Ceiling and the 

Auction Reserve Price and simply set Tier 1 at the sum of the Auction Reserve Price plus ~35% 

of the difference and Tier 2 at the sum of the Auction Reserve Price plus ~65% of the difference. 

 

In addition, the GUG believes that in order for the RTs to be effective they must have 

sufficient volume. In the Workshop, Staff requested feedback on where the Allowance Price 

Containment Reserve (APCR) allowances and unsold allowances should be placed. One possible 

way to help achieve adequate volumes in the RTs is to transfer APCR allowances and unsold 

allowances into the RT reserves. Therefore, the GUG recommends that the 52.4 MMT that 

CARB planned to add to the post-2020 Reserve be placed in the RTs.  Placing these allowances 

in the RTs would increase their effectiveness in mitigating rising allowance prices and help ease 

the transition to higher prices.  The GUG will continue to explore other possibilities as well.  

 

The GUG recommends a similar process as mentioned above for the price ceiling, for the 

sale of allowances at the RTs. 
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4. Banking of Allowances and Holding Limits 

 

At the workshop, CARB requested stakeholder feedback on additional factors to consider 

in determining potential modifications to banking rules. The GUG supports flexible banking 

rules and recommends that existing rules be extended post-2020. If, however, modifications to 

the banking rules are considered, the GUG reminds CARB that compliance obligation forecasts 

are not equal to actual verified emissions. Variability between forecasts and actuals would not be 

a problem if the auctions made the appropriate vintage allowances available for purchase after 

final verification emissions were known.  Without banking, entities/sectors with more volatile 

outputs/emissions will have more limited compliance options.    

 

CARB should also consider whether changes to the holding limit are necessary now that 

the Cap-and-Trade Program extends beyond 2020. The extension of the Program creates the 

opportunity to evaluate whether or not the existing holding limit supports the additional program 

period. The GUG would appreciate consideration for increasing an entity’s holding limit, since 

this could help reduce market volatility as the cap declines. 

 

5. Offset Credits 

 

The GUG continues to support offset projects that provide real, additional, quantifiable, 

and verifiable GHG emission reductions. These projects can provide reductions from uncapped 

sectors like agriculture and forestry, and in some cases, these emission reductions can be 

achieved at lower cost than other GHG emission reductions, reducing the overall cost of the Cap-

and-Trade Program and thereby its economic impact on California consumers. While AB 398 

reduced the overall usage limits of offset credits for compliance entities from the current level of 

8% to 4% between 2021 and 2025 and 6% between 2026 and 2030, we urge CARB to take a less 

restrictive view of the geographic source of offsets.  We are encouraged by Staff’s preliminary 

proposals provided in the Workshop materials. It will be important to the viability of offset 

credits as an effective compliance vehicle to define “Direct Environmental Benefits” in a 

sensible way that is not overly restrictive to the burgeoning offset market nor too burdensome to 

enforce. 

 

6. Allocation and Distribution of Allowances 

 

            Certain stakeholders are concerned with the fact that covered emissions have been lower 

than the annual caps in the Regulation, referring to this as “overallocation.” The GUG does not 

view this as a failure, but as a success of the Cap-and-Trade program. The state is on track to 

achieve the 2020 emissions target early. We agree with ARB Staff’s thinking on this issue in that 

the program is working as intended and that any modifications warrant more thoughtful and in-

depth evaluation. We also share Staff’s concerns that making the market more stringent would 

only penalize covered entities for early action in reducing greenhouse gases and incent them to 

only do the minimum. Additionally, restricting the market, as some stakeholders have suggested, 

would introduce future allowance scarcity, and in doing so, increase prices today for compliance 

entities and consumers. Furthermore, the jurisdictional linkages of Quebec and Ontario are 
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anticipated to bring further demand on total available allowances, resulting in further tightening 

of the market.  

                Available analyses, such as the report from the University of California Energy 

Institute2, generally project that allowance demand will exceed supply sometime before 2030, 

even when including the purchase of previously banked allowances. When this occurs, prices 

will increase, and could increase dramatically. Permanent removal of allowances from the 

market restricts supply, accelerating the date that allowance prices will increase. While 

cumulative in-state emissions will be lower, compliance costs will be higher, and at higher 

prices, economic leakage, emissions leakage, and greater negative impacts to households are 

likely to occur. 

Similarly, CARB’s proposal to remove an additional 2% (23 MMT) of budget years 

2026-2030 from the regular auctions in response to AB 398’s change in the offset usage limits is 

premature since the program could be short on allowances and such a removal could 

inadvertently push prices to the ceiling sooner. CARB established allowance budgets for the 

post-2020 Program in its 2017 rulemaking at a time when the offset usage limit for the program 

was 8%. The Legislature lowered the offset usage limit from 8% to 4% in 2021-25 and back up 

to 6% for 2026-30. In both 5-year periods, the offset usage limit is getting more restrictive 

relative to the policy in place when CARB originally established the post-2020 allowance 

budgets. This is not at all analogous to the change in the offset usage limit from 4% to 8% to 

account for the removal of allowances to fill the APCR, which was intended to maintain relative 

stringency (i.e., by expanding offsets supply in response to fewer allowances being made 

available to the auctions) in the face of changes to the allowance budgets.   

 

In the current situation, the Legislature has acted to increase the stringency of the 

Program, and in response, CARB is proposing to further increase the stringency by removing 

allowances from the post-2020 budgets. Instead, CARB should consider expanding the post-

2020 allowance budgets to balance out the lower offset usage limit. At the very least, CARB 

should not exacerbate the Legislature’s action to tighten the post-2020 program via offset usage 

limits with further actions to remove allowances from the post-2020 market.     

 

7. Eligible Uses of Allowance Proceeds  

 

 Staff proposed specific language in the Preliminary Discussion Draft that restricts electric 

and natural gas utilities from using allocated allowance proceeds for activities other than as 

described. In particular, the additional language proposed in Sec. 95893(d)(3) restricts the use of 

allowance proceeds to the programs set forth in Sec. 95892(d)(3)(A)-(D) of the electric utility 

section without providing for natural gas specific measures such as renewable natural gas or 

near-zero emission vehicles. The GUG feels that this language is overly prescriptive and only 

considers uses applicable to the electric sector. By limiting eligible GHG reduction approaches, 

CARB is “picking the winners” and thus excluding other potentially viable technologies. Other 

solutions and technologies need to be encouraged and funded as a variety of GHG reduction 

                                                 
2 Severin Borenstein, James Bushnell, and Frank Wolak, "California's Cap-and-Trade Market Through 2030: A 

Preliminary Supply/Demand Analysis" (July 2017) Working Paper 281. 
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approaches will benefit all who want to reduce carbon emissions. The GUG recommends 

broadening the language to include allowable uses of the funds for any and all greenhouse gas 

reducing strategies and programs, inclusive of procurement of renewable gas, funding renewable 

gas infrastructure, and other natural gas-related GHG reduction measures.  

 

 In conclusion, the GUG believes that the viability and health of the post-2020 Cap-and-

Trade program can be strengthened by the appropriate application of the modifications directed 

by AB 398 and BR 17-21, including further consideration of natural gas allocation. Again, the 

GUG thanks CARB for this opportunity to comment on the Workshop, and we look forward to 

additional dialogue. Please contact the members of the GUG if you have any questions or 

concerns about these comments. 

 

Sincerely, 

 

Mark Krausse Tim Carmichael 
Mark Krausse 

Director 

Pacific Gas and Electric Company 

Tim Carmichael 

Agency Relations Manager  

Sempra Energy Utilities 

Leon Foster 

 

 
Debra Gallo 

Leon Foster 

Business Operations Manager 

City of Long Beach 

Debra Gallo 

Director, Public Affairs 

Southwest Gas Corporation 

Kelly Nguyen 

 

Ed Shikada 

Kelly Nguyen 

General Manager  

Vernon Public Utilities 

City of Vernon  

Ed Shikada 

Utilities General Manager  

City of Palo Alto 

 

 



Public Comments for ARB Board Meetings, 15-Day Notices, and Executive Officer Hearings 

PROPOSED AMENDMENTS TO THE CALIFORNIA CAP ON GREENHOUSE GAS EMISSIONS AND 
MARKET-BASED COMPLIANCE MECHANISMS REGULATION 

§ 95854.  Quantitative Usage Limit on Designated Compliance Instruments— Including Offset 
Credits. 

The Environmental Justice Community and others clearly believed the DEBS clause in AB398 was an 

attempt to bring at least one half of any co-benefits of offset projects back to California.  This assurance 

should not be undermined by ARB staff language that would allow any more than one half of offsets to 

be sourced outside the physical boundary of the State or not having the ability to impact state waters. 

Projects that “do not provide direct environmental benefits in state” should be defined as projects 

located outside the boundaries of the State or not within watersheds of State waters.  The clause related 

to “waters of the state” is the only criteria potentially needing clarification.  The most reasonable, 

conservative, and consistent way to define the waters of the State are to adopt the definition as 

“watersheds of state waters”.  Watersheds are clearly defined spatially and well accepted methods for 

delineating physical boundaries for the source of flowing waters.  

ARB staff must strive to sincerely meet the Legislative intent of AB398. Legislators clearly intended 

offsets to be restricted in some manner beyond the 4% Usage Limits by including language intended to 

benefit the people of California and exclude the use of offsets that do not provide direct environmental 

benefits in state (DEBS).  ARB must clearly define which offsets should be excluded.  Clear, enforceable 

language should be developed that defines which offsets “do not provide direct environmental benefits 

in state”.  If ARB adopts language that has no clear criteria for exclusion there will be no defensible 

authority for ARB to exclude offsets, as intended by the Legislator, because the regulation will provide 

no basis to deny use of any offsets.  Each offset would be reviewed on a case-by-case basis without 

useful criteria to determine if they meet the Legislation intent thereby resulting in no basis for 

establishing if an offset “does not provide direct environmental benefits”.  

The statement in the PDD that “science supports that a GHG reduction anywhere is a benefit 

everywhere” seems to be a leading statement that implies offsets in the program could come from 

anywhere.  Furthermore, ARB should provide the scientific citation that supports this claim. While it may 

be true that “science supports that a GHG reduction anywhere is a benefit everywhere”, it is doubtful 

that science supports that a GHG reduction anywhere is a “direct” benefit everywhere.  There may be 

direct and indirect benefits of a reduction, but ARB should not imply that a reduction anywhere provides 

a direct benefit in State.  

If ARB has any confusion over the intent of the DEBS language, ARB should take a conservative view as 

to how to implement the language.  The conservative interpretation of the DEBS restriction is to limit 

offsets to those sourced from offset projects located within the physical boundaries of the state or 

within watersheds of State waters.  A conservative interpretation would provide the most benefits to 

the people of the State of California.  Disadvantaged communities and others living near emission 

sources are more likely to receive some benefits if offset revenues are directed towards offset projects 

located within the State.  



The PDD states that “due to the diverse nature of adopted offset protocols, it will be difficult to find a 

single DEBS criterion that applies appropriately to each offset protocol type”.  However, there is nothing 

inherent about the protocols that make it difficult to apply a single criterion for DEBS.  Each offset 

project has a physical location and that criteria alone can be used as a single DEBS criterion.  The 

location of offset projects that are “in the state” or physically located in a watershed of state waters 

meet the DEBS intent.  Location is clearly described in each project and all the adopted offset protocols 

have this in common.   

The location of the reduction or avoidance of the emission would clearly and most reasonably capture 

the intent of the DEBS clause.  Importantly, offset projects are credited as being a reduction or 

avoidance of an emission at the physical location of the offset project.  Reduction or emission avoidance 

does not mean the hypothetical location of an “avoided” emission at the source, but rather under 

offsetting principles, the emission occurs at the source but is compensated for by the reduction or 

avoidance of the emission at the physical location of the offset project.  It should be clearly stated that 

the physical location of the offset project is the defining criteria rather than the source of the emission.  

The PDD states that “moreover, CARB staff will also need to apply criteria retroactively to the tens of 

millions of offsets already issued in the system that may be used for compliance surrender for emissions 

for the year 2021 and forward.”  It is agreed that this was the intent of ARB398.  It appears ARB has two 

choices, 1) Effectively require all currently issued credits to be used in the system before 2021 by not 

deciding which offsets meet DEBS requirements or 2) Conduct the criteria review for all issued offsets. 

The PDD states “Potential Staff Proposal: Use the exact words in the statute to define DEBS in the 

Regulation.  Because each project type will require further details when implementing this new 

direction, staff is currently focused on developing a general approach to be utilized in the Compliance 

Offset Program.”  However, it is unclear what further details would be required if the exact words from 

the statute are used. If project location (i.e. within the state or within state watershed boundaries) is the 

criterion to determine DEBS eligibility, there are no further details needed because the location of each 

offset project is already required by each offset protocol.  ARB staff should not add additional 

unnecessary requirements nor imply that additional information is needed to make a case-by-case 

determination of the DEBS intent.  

The general approach used should be clear without requiring arbitrary decision making by ARB. An 
improvement to the PDD language would be as follows: 
Require each new project to provide location information as required in the offset protocol regarding:  
• Location of the offset project to determine whether the reduction or avoided emissions of any air 
pollutant occurs in state. 

o If location of the offset project is physically located in California, the offsets sourced from the 
project are eligible; otherwise if the source of the offset is not physically located in California the 
offsets are ineligible.  

• Location of the offset project to determine whether the reduction or avoidance of any pollutant could 
have an adverse impact on the waters of the state (as defined by publicly available approved watershed 
maps delineating state waters). 

o If the offset project is located within a watershed of waters that flows within or into California, 
the offsets sourced from the project are eligible; otherwise if the source of the offset is not 
located within a watershed of waters that flows within or into California the offsets are 
ineligible. 



 
The PDD lists several sources of information that a project could provide to ARB for consideration on a 
case-by-case basis for eligibility to meet the DEBS requirement.  However, there is no description of 
what information could be found in any of the sources that would be used to demonstrate how the 
project offsets would create the reduction or avoidance of emissions of any air pollutant in the state or 
the reduction or avoidance of any pollutant that could have an adverse impact on waters of the state.  If 
these sources are relied upon, there would be no objective criteria to be used in the evaluation and each 
decision would amount to little more than arbitrary decision making by ARB.  
 
For existing projects for which projects have credits issued, ARB should apply the same criteria as new 
proposed projects. The location of the project clearly and conservatively meets Legislative intent 
incorporated in the Statute.  Location was intended to be within the State of California or within areas of 
the waters of the state. Waters of the state is most commonly defined as the physical watershed 
boundaries of waters that flow through or within the State boundaries.  ARB should not complicate this 
any further by developing vague exceptions without criteria in what seems like an attempt to 
circumvent the intent to provide at least some benefit of offset projects to the people of California and 
in particular disadvantaged communities that must deal with air pollutants and the worst effects of 
Global Climate Change.  The legislature should be commended for including DEBS language in AB398 
and ARB should strive to uphold the promises made to the people of California when the Statute was 
adopted. 



 
 

 

 
March 16, 2018 

 

 

The Honorable Chair & Board Members 

California Air Resources Board 

1001 I Street  

Sacramento, CA  95814 

 

RE: Possible Revisions to the Cap-and-Trade Regulation:  Preliminary Discussion Draft  

 

Dear Chair Nichols and Board Members: 

 

On behalf of the members of the California Council for Environmental and Economic Balance 

(“CCEEB”), we submit the enclosed comments on the Preliminary Discussion Draft (“PDD”) to the 

Regulation for the California Cap on Greenhouse Gas Emissions and Market-Based Compliance 

Mechanism.  CCEEB is a non-profit and non-partisan coalition of business, labor, and public leaders 

that advances balanced policies for a strong economy and a healthy environment.  Many of our 

members are regulated under climate change programs at the  

Air Resources Board (“ARB”), and CCEEB has been an active stakeholder throughout ARB’s 

implementation of AB 32 and SB 32. 

 

Support for California’s Cap-and-Trade Program 

CCEEB strongly supported the legislative extension of California’s successful Cap-and-Trade 

Program and broadly supports the 2017 Climate Change Scoping Plan Update, which incorporates 

the Cap-and-Trade Program as a key measure for reaching California’s long-term climate goals.  

 

ARB, with robust public input and strong collaboration with stakeholders, has spent the last decade 

developing an environmentally effective and economically efficient Cap-and-Trade Program.  

CCEEB believes, and ARB analysis supports, that a Cap-and-Trade Program as the centerpiece of 

the Scoping Plan remains the best approach to achieve the 2030 target set by Executive Order B-30-

15 and codified by SB 32.  AB 398 affirmed the legislative commitment to Cap-and-Trade and desire 

to contain the costs of California’s climate programs. 

 

Covered entities have complied with emission reduction goals and the program is on track to meet its 

goals through 2020.  It has done so by directing the most efficient reductions among “capped” 

entities, while providing an important funding mechanism for GHG reductions that either cannot be 

directly regulated, or through advanced development and deployment of new, lower-carbon 

technologies and systems.   

 

 

 



 

 

Additionally, Cap-and-Trade has successfully facilitated linkages and partnerships to other 

jurisdictions and serves as a groundbreaking model program on an issue that requires global action.  

California has formal linkage agreements with the Provinces of Québec and Ontario and partnership 

agreements with Acre, Aguascalientes, Baja California, Beijing, Chiapas, Chongqing, British 

Columbia, Guangdong, Jalisco, Jiangsu, Shenzhen, Sichuan, Inner Mongolia, Osaka, Zhenjiang, 

Chile, France, India, Israel, Japan, Malaysia, Mexico, Kingdom of the Netherlands, Peru, Scotland, 

and South Korea.  While the preponderance of GHG reductions from California’s climate policies 

occur within California, these agreements help prompt much needed international action, which is 

needed now more than ever as United States federal climate programs are under attack.  To mitigate 

GHG emissions and reduce the effects of climate change, it is imperative that California’s strong 

policies be exported to other states, jurisdictions, and national governments.  Without such 

cooperation, California’s economic investments will not produce the hoped for environmental 

dividends. 

 

The Visible Hand - Manipulating Prices  

CCEEB disagrees with stakeholders who are proposing to constrain the market through major 

manipulation of the liquidity and flexibility provided by a market-based mechanism.  Artificially 

constraining the market to drive the market price toward the ceiling price is counter to the cost-

effectiveness and cost-containing purposes of mitigating emissions through the codification of the 

Cap-and-Trade Program.  These stakeholders are arguing to adopt a highly restricted market, through 

removal of unsold surplus allowances, cap adjustments, and changes to banking or holding limits that 

will drive prices to a predictable ceiling tax, very similar to legislation that was introduced and not 

advanced in favor of a more cost-effective and more widely accepted Cap-and-Trade Program. 

 

Cost Concerns 

The decision to codify Cap-and-Trade last year centered around cost-effectiveness and flexibility to 

protect California’s economy, compliance entities, and citizens from undue costs of mitigating 

greenhouse gases.  The nexus of cost of allowances to fuel, natural gas, and electricity rates, led the 

Legislature and Administration to defer the discussions of the price ceiling to the ARB.  There are 

many other policies that extend beyond the scope of ARB and the California Environmental 

Protection Agency (“CalEPA”) and require the public to carry the cost burden. For example, in 

addition to passing AB 398, the Legislature passed SB 1 that increased the excise tax on gasoline and 

diesel to address transportation infrastructure needs.  While there was widespread support and a 

demonstrable need for SB 1 and the projects it promises to deliver, the public is very divided on this 

$0.12 increase on gasoline and $0.20 increase on diesel, both pegged to future inflation adjustments.  

CCEEB urges staff and the Board to consider the combined cost of LCFS compliance, costs for 

California-specific fuel formulations and the very real possibility for national increases to federal fuel 

excise taxes between now and 2030, before enacting changes that unnecessarily modify components 

of the Cap-and-Trade Program to further raise allowance prices that will also affect fuel, natural gas, 

and electricity prices.  There are other public needs that place a great deal of pressure on the cost of 

fuel and the public is very cognizant of these costs as they result in direct impacts on household 

finances. 

 

CCEEB’s initial calculation based on ARB’s PDD yield a potential 2030 ceiling price of $202 per 

ton of CO2e.  This could add an additional $2 per gallon to the cost of transportation fuel. Given the 

2018 election debates, pending Senatorial recall, and a repeal proposition on the ballot for a $0.12-

$0.20 increase, CCEEB believes that sending the public a signal of increases substantially greater 

than the SB 1 excise tax increase could undercut faith and confidence in California’s climate 

programs. 



 

 

Surplus Allowances and Overallocation 

CCEEB does not believe the current program is overallocated.  This concept originated from 

detractors of Cap-and-Trade.  The concern of overallocation was a part of the initial discussions in 

2009 and the reason California’s Cap-and-Trade Program includes design features like output-based 

benchmarks for industrial processes, as well as banking and holding limits.  Early compliance and 

overperformance especially in the context of the increasing slope of the cap for the post-2020 goals, 

should not be a concern.  The more aggressive 2030 goal will naturally tighten the market without 

regulatory intervention. 

 

The retirement of surplus allowances will overly constrict the market.  CCEEB will reject any 

proposal to unnecessarily retire surplus allowances from early compliance, as it would have 

substantial unintended financial and program consequences.  Given the auction results after passage 

of AB 398, measures to tighten the market are premature and will result in substantial increases in 

costs for Californians as the market naturally tightens on its own during the 2021-2030 timeframe. 

 

Industry Assistance 

Industry assistance for trade-exposed companies is a simple method of protection to avoid both 

environmental and economic leakage.  California businesses are trade exposed unless their 

competitors are in a linked jurisdiction.  AB 398 extended industrial assistance from the 2nd 

compliance period to the post-2020 program.  While some will argue that this gives the ARB 

authority to drop assistance factors for the 3rd compliance period, CCEEB believes this logic does not 

follow the AB 398 negotiations and public debate.  Furthermore, it is unnecessary and creates 

temporary disruption to the market without environmental benefits.  ARB and stakeholders have a 

responsibility to ensure that the market is stable year to year and not artificially disrupted. 

 

In the absence of broad-based linkage, national, or international programs comparable to what exists 

in California, CCEEB supports the ARB recommendation to maintain industrial assistance factors as 

mandated in AB 398. 

 

Establishing a Ceiling Price 

For setting a ceiling price ARB is required to consider:  

 

• The need to avoid adverse impacts on resident households, businesses, and the state’s 

economy. 

• The 2020 tier prices of the allowance price containment reserve. 

• The full social cost associated with emitting a metric ton of greenhouse gases. 

• The auction reserve price. 

• The potential for environmental and economic leakage. 

• The cost per metric ton of greenhouse gas emissions reductions to achieve the statewide 

emissions targets established in Health and Safety Code Sections 38550 and 38566. 

 

These are co-equal considerations and will require substantial balance throughout the discussion this 

year.  CCEEB believes that the ceiling price range proposed by ARB is too high to ensure allowance 

prices do not rise to politically unacceptable levels and frustrates the Legislature’s intent of creating a 

meaningful price ceiling. 

 

 

 



 

 

Price Tiers 

CCEEB believes price tiers were intended to be further spread out than proposed.  While any 

suggestion is arbitrary setting them at 1/3rd and 2/3rd of the difference between the price ceiling and 

the price floor will allow enough time for the IEMAC to constitute, analyze, and make 

recommendations on action or no action depending on the course of the market. 

 

Distribution of Allowances to New Post-2020 Reserve and Price Ceiling 

ARB set allowance budgets for the post-2020 program in the 2017 amendment process, when the 

Program’s offset usage limit was still 8%.  The Legislature lowered the offset usage limit from 8% to 

4% in 2021-25 and from 8% to 6% for 2026-30.  In both these timeframes, the offset usage limit will 

get more restrictive, which is the opposite of the initial adjustment in 2010-11 to the offset usage 

limit from 4% to 8% to account for the removal of allowances to fill the APCR. ARB should not 

exacerbate the impact of AB 398’s reduction of the offset usage limit by further removing allowances 

from the post-2020 market. 

 

A price ceiling and the ARB’s new authority to backstop the ceiling with real, permanent, 

quantifiable, verifiable, enforceable, and additional reductions removes the need for stockpiling 

allowances.  ARB should refrain from placing at the ceiling either the 52.4M that was taken from 

2021-2030 budget years and from taking an additional 23M from later budget years.  Removing 

allowances prior to understanding the true challenges from the much steeper cap decline is premature 

at best.  The threat of doing so creates instability which is exactly what AB 398 was designed to 

avoid.  The history of the program and the last 4 years show that the future is unpredictable. ARB 

should not make assumptions about the direction of emissions, industry or consumer needs and 

demand that would penalize early actors for their reductions.    

 

CCEEB recommends that these allowances be placed in the post-2020 Reserve price tiers as it would 

increase their effectiveness in mitigating rising allowance prices for a period of time sufficient to 

allow compliance entities to adjust to higher prices, and for ARB and stakeholders to evaluate the 

performance of the program. CCEEB does not support putting these allowances into the price ceiling 

as they would be unnecessary since unlimited price ceiling instruments to meet compliance needs 

will be made available at the ceiling price. 

 

Additionally, the volume of allowances sent to the individual price tiers should exceed the minimum 

volume of allowances established in AB 398.  This will help ensure the price of allowances does not 

move through a tier too quickly.    

 

Direct Environmental Benefits 

CCEEB recommends that ARB interpret “Direct Environmental Benefits” (“DEBS”) broadly so as 

not to exclude projects that are not geographically within California but provide reductions or 

avoidance of ANY pollutant that could have an adverse impact on the air or waters of the state.  

 

ARB should also consider ways to recognize the direct environmental benefits that projects such as 

Ozone Depleting Substances (“ODS”) destruction provide.  Some of these projects collect ODS in 

California, but destroy them in states with appropriate destruction facilities.  These projects yield 

significant DEBS by reducing a harmful pollutant, clearly meeting the spirit of this provision. 

 

 

 

 



 

 

Banking and Holding Limits 

CCEEB supports banking as we support Cap-and-Trade.  Without banking, Cap-and-Trade becomes 

something much closer to a carbon tax.  Banking allows for investment and helps avoid volatility in 

the market.    

 

Current banking rules, allow use of pre-2021 compliance instruments, including offset credits 

procured under existing protocols post-2021, should be maintained to support market continuity, 

allow compliance entities to adequately plan for their compliance obligations, maintain investment in 

high quality offset projects, and avoid potential price volatility and market disruption.  As such, 

compliance instruments should not have expiration dates, and those in private accounts post-2020 

should not be de-valued. 

 

ARB should consider whether changes to the holding limit are necessary now that Cap-and-Trade 

extends beyond 2020.  The extension of Cap-and-Trade creates the opportunity to evaluate whether 

or not the existing holding limit supports the additional program period.  CCEEB would appreciate 

consideration for increasing an entity’s holding limit as we believe this will help reduce market 

volatility as the cap declines. 

 

Conclusion 

In closing, CCEEB appreciates the opportunity to comment on the PDD.  We appreciate the timeline 

for adoption as it is aligned with the timing for truing up.  CCEEB will continue to work on more 

detailed and sourced comments to follow-up with staff and the board on proposals within the PDD.  

We believe there is a great opportunity for California to lead global efforts on climate change with 

Cap-and-Trade as the centerpiece of State programs.  An efficient and cost-effective program will 

deliver emission reductions at a cost that is tenable for the public without creating undue political 

pressure on the State’s funding priorities outside of climate change. 

 

Thank you for your consideration of our comments.  We look forward to discussing them or 

answering any questions you may have at your convenience.  Please contact me or Jackson R. 

Gualco, Kendra Daijogo or Mikhael Skvarla, CCEEB’s governmental relations representatives at The 

Gualco Group, Inc. at (916) 441-1392 should you have any questions or comments. 

 

Sincerely, 

 

 

 

GERALD D. SECUNDY 

President 

 
cc:  Mr. Richard Corey 

Ms. Edie Chang 

Ms. Rajinder Sahota 

Ms. Emily Wimberger 

 Mr. Bill Quinn 

Ms. Janet Whittick 

Mr. Devin Richards 

 The Gualco Group, Inc. 



 
 
  
 
 
 
 
 
 
 
 
  

 

 

March 16, 2018 

 

California Air Resources Board  

1001 I Street  

Sacramento, CA 95812 

 

Via Electronic Submission 

 

 

Re: Comments on the Preliminary Discussion Draft of Potential Changes to the Regulation for the 

California Cap on Greenhouse Gas Emissions and Market-Based Compliance Mechanisms 

 

 

Thank you for the opportunity to provide comments on the Preliminary Discussion Draft of 

Potential Changes to the Regulation for the California Cap on Greenhouse Gas Emissions and 

Market-Based Compliance Mechanisms. New Forests is a timberland investment firm that manages 

over $3 billion in forestry assets globally, including 186,000 acres of California timberlands and 

over 500,000 acres of forest carbon offset projects under the California compliance offset 

protocol. New Forests was among the earliest investors in California’s compliance offset program, 

developing the 8,000 acre Yurok CKGG IFM project with the Yurok Tribe in northern California, 

which was the first project to be issued offset credits under ARB’s compliance offset protocol. 

Since then, New Forests has generated over 6 million ARB offset credits, almost half of which are 

from projects located within the state. 

We commend ARB for its efforts to improve and strengthen the cap and trade program. The 

Preliminary Discussion Draft (PDD) is a positive first step, and we encourage ARB to expand upon 

the current proposed changes with the following recommendations: 

§ 95985.  Invalidation of ARB Offset Credits 
 

The last 5 years of the program have demonstrated that invalidation risk is much lower than 

previously anticipated1 and can be more appropriately managed through 1) an environmental 

integrity account, and 2) clearer criteria for invalidations related to regulatory compliance.  

 

• We support the Verified Emissions Reductions Association’s (VERA) recommendation to 

update the framework for invalidation to follow the Ontario model in which some causes of 

invalidation are covered by seller liability and others are covered by an Environmental 

Integrity Account. This change would provide greater incentive to both generate and utilize 

                                                      
1 Less than 0.1% of total issued credits have been invalidated, and the credits that have been invalidated were for non-
GHG protocol related events associated with an early action reporting period. To date, no credits associated with 
compliance offset protocols have been invalidated. 

 



 

 

 

offsets, an important cost containment mechanism, while at the same time protecting the 

integrity of the system. 

• We encourage ARB to more narrowly define the types of activities within the scope of 

regulatory compliance evaluation that “have a bearing on the integrity of the generated 

offsets” (Appendix E). We also encourage ARB to establish thresholds for invalidation that 

consider the severity, materiality and duration of infractions. These changes would remove 

substantial uncertainty in the market. For forest projects in California, we encourage ARB 

to work closely with CalFire and other California forest stakeholders on developing these 

definitions and thresholds.  

§ 95854. Quantitative Usage Limit on Designated Compliance 

Instruments — Including Offset Credits. 
 

We support a clear and replicable approach to evaluating Direct Environmental Benefits in State 

(DEBS). 

 

• We support ARB’s proposal to use the exact words in the statute to define DEBS in the 

Regulation such that any project that can show “the reduction or avoidance of any 

pollutant that could have an adverse impact on waters of the state” is deemed to meet the 

requirement. 

 

• We encourage ARB to establish a clear and replicable process for projects to demonstrate 

DEBS. Once one project has been evaluated and accepted by ARB as providing DEBS, all 

other projects that meet those same criteria should automatically be accepted as well.  

 

• We believe that the DEBS evaluation should not be applied retroactively to offsets or 

projects that have been developed prior to finalization of this rulemaking, due to the 

significant upfront investment in developing offset projects. Therefore, we recommend that 

offset projects that have been listed prior to the finalization of this rulemaking be exempt 

from the DEBS usage limitations.  

Administrative efficiency 
 

We support greater efficiency and transparency in administration of the offsets program by 1) 

shortening the process for issuing ARB offset credits, 2) relying more heavily on the Offset Project 

Registries, and 3) making offset project guidance publicly available. 

§ 95981.1 Process for Issuance of ARB Offset Credits. 

 

Recent data from CaliforniaCarbonInfo.com indicates that the average time from Registry 

Offset Credit (ROC) issuance to ARB offset credit (ARBOC) issuance is approximately 208 days. 

This is 3.5 times longer than the 60 days anticipated in the regulation.2 These delays cause 

                                                      
2 45 calendar days for ARB to make a determination pursuant to Section 95981(c) and 15 calendar days for ARB to issue 
ARB offset credits pursuant to Section 95981.1(a) and to notify the Offset Project Operator (OPO) or Authorized Project 
Designee (APD) pursuant to Section 95981.1(c), assuming the project developer submits complete and accurate 
information with the Request for Issuance documentation immediately following ROC issuance. 



 

 

 

substantial uncertainty in the market, both for project developers who have invested capital in 

developing the offset projects, as well as for compliance entities who may are relying on offset 

credits to meet their compliance obligation. The current proposed changes in Section 95981.1 

would only extend these already lengthy timelines. 

 

• We believe the proposal to give Offset Project Registries 90 calendar days to cancel ROCs 

after ARBOC issuance rather than the current 10 calendar days is excessive and should 

remain at 10 calendar days or at most changed to 10 working days for ease of 

implementation. In our experience, 10 days has been more than adequate for ROC 

cancellation.  

 

• Currently, ARB is required to transfer ARB offset credits into the holding account of the 

OPO, APD or third party within 15 working days after the notice of determination to issue 

ARBOCs. However, the current proposal would change the requirement to transfer credits 

to 15 working days after the registry provides proof of cancellation, which can be 5 

working days after the actual ROC cancellation, and 90 days after issuance. This in effect 

would extend a 15-day timeline to a 110-day timeline, and is in addition to the average 

208 days it currently takes to get to ARBOC issuance. We strongly encourage ARB to keep 

the current timelines or even shorten them, since we see no technical reason why credits 

that have been already issued cannot be deposited into an OPO, APD or third party’s 

account shortly after the cancellation ROCs. 

§ 95987. Offset Project Registry Requirements. 

 

We support enhanced Offset Project Registry responsibilities and new project statuses of 

“Inactive,” “Terminated,” and “Completed.” 

 

• We support the proposed changes to rely on the Offset Project Registries (OPRs) more 

heavily, particularly for: 1) reviewing the documentation from the third-party verification 

and maintaining an issues log from their review, and 2) submitting information related to a 

project’s request for issuance of ARB offset credits. Currently, there is substantial 

duplication of effort between the third-party verification, the OPR’s review and ARB’s 

review. This duplication of effort leads to inefficiencies, delays in review, regulatory 

uncertainty and increased costs for participation. We encourage ARB staff to rely on the 

work of the approved third-party verifiers and accredited offset project registries, and to 

focus ARB staff time on reviewing the issues log submitted by the OPR.  

 

• We support the addition of the three new project status designations and believe they will 

increase clarity and transparency of the program. Further, we recommend the addition of a 

fourth project status of “Maintained” that would apply to projects that have not yet reached 

the end of their project life, but will not be seeking additional ARB offset credits. An 

example would be a forestry project that has been issued ARBOCs and is continuing to 

monitor and verify per the requirements of the Protocol but will not be requesting 

additional issuance of ARB offset credits. Forest projects that are merely maintaining the 

GHG reductions that have already been achieved for 100 years should be eligible for a 

unique status that allows for lower intensity and lower cost monitoring and verification 

requirements over the long time horizons required by the Protocol.  In addition, we 

encourage ARB to allow a project to be removed from an Offset Project Registry if it has 

had a project status of “Inactive” for more than 12 months. 



 

 

 

Program Transparency 

We encourage ARB to increase program transparency by making their guidance publicly 

available. 

• Currently, project developers and verifiers seek gudiance from ARB directly on specific 

project-related questions, but that guidance is not made public or shared with other 

program participants. The result is that different project participants have access to 

different information, with some potentially having a competitive advantage over others. 

The most recent FAQ documents for the Forest Protocol were released in 2013. We 

encourage ARB to post the written guidance that they give to individual project proponents 

on their website (with any identifying information redacted) so that the important guidance 

that ARB is giving individual projects is publicly available to all project participants at the 

same time. Doing so would also reduce the staff time required to handle repeat questions 

and clarifications. 

Compliance Offset Protocols  

 

We encourage ARB to include in the 2018 rulemaking the update of existing protocols as well as 

the adoption of new protocols. 

• We support the formation of the Compliance Offset Protocol Task Force to provide guidance 

on new protocols that can increase in-state offset development. However, we also believe 

that the existing set of approved offset protocols can and should be modified to encourage 

greater adoption and more in-state GHG reductions. We encourage ARB to consider 

updates to the existing Compliance Offset Protocols, particularly the Forest Offset Protocol, 

which has comprised the majority of ARB Offset Credits issued to date. Changes to the 

Forest Protocol to reduce uncertainty and cost would help improve uptake among smaller 

landowners, Native American Tribes and California forest owners, thus increasing the 

volume of offsets available for compliance use while providing associated environmental 

and societal benefits.  

  

We would like to thank ARB staff and board members for considering these comments and for 

their continued efforts to improve the Compliance Offset Program. We look forward to working 

with ARB on these important regulatory changes going forward. 

 

Sincerely, 

New Forests, Inc. 
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March	16,	2018	
	
California	Air	Resources	Board	
VIA	ELECTRONIC	SUBMISSION	
Subject:	Comments	on	the	March	2,	2018	California	Air	Resources	Board	Cap-and-

Trade	Regulation	Workshop,	Preliminary	Discussion	Draft,	and	Price	
Containment	Concept	Paper	

	
The	Institute	for	Policy	Integrity	at	New	York	University	School	of	Law	(Policy	Integrity)1	
respectfully	submits	the	following	comments	to	the	California	Air	Resources	Board	(ARB)	
on	its	March	2,	2018	workshop,2	Preliminary	Discussion	Draft,3	and	Price	Containment	
Concept	Paper,4	regarding	development	of	the	regulations	to	implement	the	cap-and-trade	
provisions	in	Assembly	Bill	398	(AB	398).		Policy	Integrity	is	a	nonpartisan	think	tank	
dedicated	to	improving	the	quality	of	government	decisionmaking	through	advocacy	and	
scholarship	in	the	fields	of	administrative	law,	economics,	and	public	policy.		

As	noted	in	our	October	27,	2017	comments	on	the	October	12,	2017	workshop,5	AB	398	
extends	California’s	AB	32	cap-and-trade	program.	Though	many	program	design	details	
are	specified	in	AB	398,	the	statute	instructs	ARB	to	develop	some	design	features	through	

                                                
1	No	part	of	this	document	purports	to	present	New	York	University	School	of	Law’s	views,	if	any.		
2	California	Air	Resources	Board,	Amendments	to	Cap-and-Trade	Regulation	Workshop	presentation	(Mar.	2,	
2018),	https://www.arb.ca.gov/cc/capandtrade/meetings/20180302/ct_workshop_3-1-18.pdf	[hereinafter	
“ARB	PowerPoint”].	
3	CALIFORNIA	AIR	RESOURCES	BOARD,	PRELIMINARY	DISCUSSION	DRAFT	OF	POTENTIAL	CHANGES	TO	THE	REGULATION	FOR	
THE	CALIFORNIA	CAP	ON	GREENHOUSE	GAS	EMISSIONS	AND	MARKET-BASED	COMPLIANCE	MECHANISMS	(2018),	
https://www.arb.ca.gov/cc/capandtrade/meetings/20180302/ct_pdd_02232018.pdf	[hereinafter	
“PRELIMINARY	DISCUSSION	DRAFT”].	
4	CALIFORNIA	AIR	RESOURCES	BOARD,	PRELIMINARY	CONCEPTS:	PRICE	CONTAINMENT	POINTS,	PRICE	CEILING,	AND	
ALLOWANCE	POOLS	(2018),	
https://www.arb.ca.gov/cc/capandtrade/meetings/20180302/ct_price_concept_paper.pdf	[hereinafter	
“CONCEPT	PAPER”].	
5	Institute	for	Policy	Integrity,	Comments	on	the	October	12	California	Air	Resources	Board	Cap-and-Trade	
Regulation	Workshop	(Oct.	27,	2017),	http://policyintegrity.org/documents/2017-10-27_CA_Cap-and-
Trade_comments_FINAL.pdf	(incorporated	into	these	comments	by	reference)	[hereinafter	“October	27	
Comments”].	
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the	regulatory	process.	ARB	has	held	two	public	workshops	on	implementing	AB	398	and	
has	opened	its	March	2,	2018	workshop	and	draft	documents	to	public	comment.		

ARB’s	Price	Containment	Concept	Paper	includes	many	design	features	that	are	consistent	
with	our	October	27	comments	and	will	help	to	ensure	that	the	cap-and-trade	program	will	
account	for	the	externalities	associated	with	greenhouse	gas	emissions,	while	also	
promoting	overall	societal	well-being.	In	further	developing	the	AB	398	regulations,	ARB	
should:	

• Continue	to	set	the	price	ceiling	for	permits	at	least	as	high	as	the	social	cost	of	
carbon,	as	it	has	sensibly	done	in	the	Price	Containment	Concept	Paper;	and	

• Preferentially	allocate	remaining	unsold	allowances	to	the	price	containment	
reserve	with	the	highest	price,	in	order	to	help	ensure	that	the	program	will	fully	
internalize	the	costs	of	carbon	dioxide	emissions.	

We	briefly	elaborate	on	each	of	these	points	below.	Policy	Integrity	looks	forward	to	
remaining	engaged	and	continuing	these	discussions	in	more	detail	throughout	the	AB	398	
regulation	development	process.	

ARB	Correctly	Has	Set	the	Price	Ceiling	for	Permits	at	Least	as	High	as	the	Social	Cost	
of	Carbon	
	
Our	October	27	comments	recommended	that	ARB	set	the	price	ceiling	at	least	as	high	as	
the	Interagency	Working	Group’s	estimate	of	the	social	cost	of	carbon	(SC-CO2)	in	order	to	
comply	with	AB	398’s	requirement	to	consider	the	“full	social	cost	associated	with	emitting	
a	metric	ton	of	greenhouse	gases.”6	As	we	discussed	in	those	comments,	the	Interagency	
Working	Group’s	2016	“central”	estimate	of	$58	per	ton	of	CO27	(in	2015	dollars)	is	the	best	
currently	available	estimate	for	the	external	cost	of	carbon	dioxide	emitted	in	the	year	
2030.8	ARB’s	process	for	setting	the	price	ceiling	is	reasonable	and	consistent	with	this	
recommendation.	
	
In	its	Price	Containment	Concept	Paper,	ARB	indicates	that	it	expects	that	the	price	ceiling	
for	2030	will	be	set	between	$81.90	and	$150	in	2015	dollars.9	In	setting	this	value,	ARB	
considered,	among	other	factors,	the	value	of	the	Social	Cost	of	Carbon	used	in	the	2017	
Scoping	Plan	Update	($57	per	ton	of	CO2	($2015)	in	2030),	as	well	as	“[v]oluntary	
                                                
6	Cal.	Health	&	Safety	Code	§38562	(c)(2).		
7	For	emissions	in	the	year	2030,	in	2015	dollars.	INTERAGENCY	WORKING	GRP.	ON	SOC.	COST	OF	GREENHOUSE	GASES,	
TECHNICAL	SUPPORT	DOCUMENT:	TECHNICAL	UPDATE	OF	THE	SOCIAL	COST	OF	CARBON	FOR	REGULATORY	IMPACT	ANALYSIS	
UNDER	EXECUTIVE	ORDER	12,866,	at	4	tbl.2	(2016)	[hereinafter	“2016	TSD”],	available	at	
https://www.obamawhitehouse.gov/sites/default/files/omb/inforeg/scc_tsd_final_clean_8_26_16.pdf.	
Inflated	to	2015	dollars	with	the	Bureau	of	Labor	Statistics	Inflation	Calculator,	available	at	
https://data.bls.gov/cgi-bin/cpicalc.pl.	
8	For	more	on	the	Interagency	Working	Group	on	the	Social	Cost	of	Greenhouse	Gases,	its	SC-CO2,	estimates,	
and	the	SC-CO2’s	applications	in	state	policy,	see	ILIANA	PAUL	ET	AL.,	INSTITUTE	FOR	POLICY	INTEGRITY,	THE	SOCIAL	
COSTS	OF	GREENHOUSE	GASES	AND	STATE	POLICY	9-12	(2017),	available	at	
http://policyintegrity.org/files/publications/SCC_State_Guidance.pdf.			
9	CONCEPT	PAPER,	supra	note	4,	at	7.	
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corporate	internal	carbon	pricing	that	can	range	from	$800	globally	and	as	high	as	$150	
within	the	United	States”	and	an	“[a]cademic	study	that	found	the	existing	social	cost	of	
carbon	is	too	low	and	could	be	closer	to	$220.”10	The	Social	Cost	of	Carbon	reflects	expert	
consensus	on	what	the	likely	economic	damage	from	carbon	emissions	will	be.	
Incorporating	consensus	estimates	from	the	IWG,	multiple	corporate	carbon	prices,	and	
recent	academic	literature	should	help	improve	the	accuracy	of	ARB	decisionmaking.	In	
general,	consensus	estimates	are	more	accurate	than	estimates	derived	from	any	single	
source,11	and,	therefore,	these	estimates	provide	reasonable	benchmarks	for	ARB	to	use	in	
setting	a	price	ceiling.12	
	
This	expected	value	is	properly	above	the	SC-CO2,	which	will	help	ensure	that	the	full	value	
of	external	damage	caused	by	greenhouse	gas	emissions	can	be	internalized.	Additionally,	
as	explained	in	our	October	27	comments,	IWG’s	SC-CO2	estimate	is	likely	a	lower	bound	on	
the	true	social	cost	of	carbon	emissions,	due	to	omitted	impacts,	the	undervaluation	of	
extreme	events	and	tipping	points,	as	well	as	other	factors.13		Therefore,	it	is	appropriate	
that	ARB	plans	to	set	the	price	containment	points	for	the	individual	tiers	above	the	SC-	
CO2,	as	this	approach	will	help	ensure	the	full	costs	of	external	damage	caused	by	climate	
change	can	be	internalized.14	
	
Overall,	ARB’s	proposed	approach	in	setting	the	price	ceiling	is	reasonable,	and	the	final	
price	ceiling	value	adopted	should	continue	to	be	set	at	least	as	high	as	the	Interagency	
Working	Group’s	SC-CO2	“central”	estimate.	
	

                                                
10	CONCEPT	PAPER,	supra	note	4,	at	6.	
11	Bradley	Efron,	Biased	Versus	Unbiased	Estimation,	16	ADV.	IN	MATH.	259,	260	(1975)	(showing	that	any	
prediction	that	pools	over	multiple	estimates	will	be	more	accurate	than	a	single	estimate	on	average).		
12	Individual	studies	could	potentially	be	outliers,	so	their	results	should	be	interpreted	with	caution,	but	they	
are	still	reasonable	to	consider	as	a	data	point	in	the	process	of	choosing	an	appropriate	value.	
13	Peter	Howard	&	Derek	Sylvan,	The	Economic	Climate:	Establishing	Expert	Consensus	on	the	Economics	of	
Climate	Change	(Inst.	Policy	Integrity	Working	Paper	2015/1);	Robert	S.	Pindyck,	The	Social	Cost	of	Carbon	
Revisited	(Nat’l	Bureau	of	Econ.	Res.	No.	w22807,	2016)	($80-$100	is	the	trimmed	range	of	estimates	at	a	4%	
discount	rate;	without	trimming	of	outlier	responses,	the	estimate	is	$200).	The	underestimation	results	from	
a	variety	of	factors,	including	omitted	and	outdated	climate	impacts	(including	ignoring	impacts	to	economic	
growth	and	tipping	points),	simplified	utility	functions	(including	ignoring	relative	prices),	and	applying	
constant	instead	of	a	declining	discount	rate.	See	Richard	L.	Revesz	et	al.,	Global	Warming:	Improve	Economic	
Models	of	Climate	Change,	508	NATURE	173	(2014)	and	J.C.J.M.	vandenBergh	&	W.J.W.	Botzen,	A	Lower	Bound	
to	the	Social	Cost	of	CO2	Emissions,	4	NATURE	CLIMATE	CHANGE	253	(2014)	(proposing	$125	per	metric	ton	of	
carbon	dioxide	in	1995	dollars,	or	about	$200	in	today’s	dollars,	as	the	lower	bound	estimate).	See	also	
Frances	C.	Moore	&	Delavane	B.	Diaz,	Temperature	Impacts	on	Economic	Growth	Warrant	Stringent	Mitigation	
Policy,	5	NATURE	CLIMATE	CHANGE	127	(2015)	(concluding	the	SCC	may	be	six	times	higher	after	accounting	for	
potential	growth	impacts	of	climate	change).	Accounting	for	both	potential	impacts	of	climate	change	on	
economic	growth	and	other	omitted	impacts,	Dietz	and	Stern	find	a	two-	to	seven-fold	increase	in	the	SCC.	
Simon	Dietz	&	Nicholas	Stern,	Endogenous	Growth,	Convexity	of	Damage	and	Climate	Risk:	How	Nordhaus'	
Framework	Supports	Deep	Cuts	in	Carbon	Emissions,	125	THE	ECONOMIC	JOURNAL	574	(2015).	
14	Compare	ARB	PowerPoint,	supra	note	2,	at	15	(estimate	price	for	lowest	tier	at	$72.9	($2015)	in	2021)	with	
2016	TSD,	supra	note	7,	at	4	tbl.2	($48.70	($2015)	in	2020).	
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ARB	should	preferentially	allocate	unsold	allowances	to	the	price	ceiling,	in	order	to	
help	ensure	that	it	will	fully	internalize	the	costs	of	greenhouse	gas	damages	
	
Our	October	27	comments	responded	to	ARB’s	request	for	comment	on	how	to	allocate	
allowances	that	have	been	unsold	for	24	months	by	recommending	that	ARB	preferentially	
assign	unallocated	allowances	to	the	higher	containment	reserve	or	price	ceiling,	especially	
making	sure	that	any	unallocated	allowances	are	sold	at	or	above	the	SC-CO2.15		This	
allocation	would	help	to	ensure	that	the	full	costs	of	greenhouse	gases	can	be	internalized	
by	the	program.	
	
Similarly,	in	its	March	2	Workshop	PowerPoint,	ARB	requests	feedback	on	how	52,400,000	
unallocated	allowances	from	years	2021	to	2030	should	be	allocated	“between	the	price	
ceiling	and	the	new	post-2020	Reserve.”16		
	
As	described	in	the	previous	section,	the	preliminary	design	documents	suggest	that	all	of	
the	reserve	price	tiers	will	be	set	above	the	SC-CO2.	This	price	level	means	that	sales	at	each	
of	the	price	tiers	could	be	potentially	sufficient	to	internalize	the	costs	of	greenhouse	gas	
emissions.	However,	given	the	fact	that	the	SC-CO2	is	likely	a	lower	bound	on	the	true	social	
cost	of	climate	damages,	due	to	omitted	impacts,	if	ARB	wants	to	be	sure	to	fully	internalize	
these	costs,	it	would	be	safer	to	allocate	the	unassigned	allowances	to	the	price	ceiling.		
Moreover,	research	suggests	that	a	relatively	small	number	of	cost	containment	allowances	
is	sufficient	to	balance	the	goals	of	reduced	price	volatility	and	achievement	of	
environmental	goals.17	This	research	suggests	that	priority	should	be	given	to	internalizing	
climate	change	externalities	when	setting	cost	containment	reserve	sizes	and	trigger	prices	
for	greenhouse	gas	cap	and	trade	programs.	
	
However,	as	ARB	thoughtfully	describes	in	its	Concept	Paper,	fully	internalizing	the	
externalities	of	greenhouse	gas	emissions	is	not	the	only	factor	at	issue	in	this	analysis.18	
ARB	must	also	consider	the	cost	to	consumers,	the	potential	for	price	volatility,	and	other	
factors	that	the	design	of	these	reserves	could	impact.	If	the	potential	for	volatility	and	
other	adverse	effects	outweighs	the	benefits	from	the	certainty	of	fully	internalizing	the	
damages,	then	some	of	the	additional	allowances	could	be	allocated	to	the	lower	priced	tier	
without	detracting	from	achieving	the	program’s	goals	(assuming	that	it	is	still	priced	at	or	
above	the	SC-CO2).	
	
In	addition,	in	this	discussion	about	the	relationship	between	allocation	distribution	and	
price	points,	ARB	notes,	“Given	the	existence	of	complementary	policies,	the	Cap-and-Trade	
Program	allowance	price	will	reflect	the	need	to	achieve	the	estimated	38	percent	of	GHG	
emissions	reductions	needed	to	achieve	the	SB	32	target.	The	Auction	Reserve	Price	and	
new	post-2020	Reserve	will	need	to	reflect	the	role	of	the	Cap-and-Trade	Program	with	

                                                
15	October	27	Comments,	supra	note	5,	at	4.	
16	ARB	PowerPoint,	supra	note	2,	at	19;	CONCEPT	PAPER,	supra	note	4,	at	9.	
17	See,	e.g.,	Harrison	Fell	et	al.,	Soft	and	Hard	Price	Collars	in	a	Cap-and-Trade	system:	A	Comparative	Analysis,	
64	J.	ENVIRO.	ECON.	MGMT.	183	(2012).	
18	CONCEPT	PAPER,	supra	note	4,	at	11-13.	
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complementary	policies.”19	It	is	true	that	California’s	other	greenhouse	gas	reduction	
programs	will	likely	affect	the	allowance	price.		
	
However,	it	is	not	clearly	true,	as	ARB	states,	that	“the	Cap-and-Trade	Program	allowance	
price	does	not	need	to	reflect	the	cost	of	each	metric	ton	of	GHG	emissions	reductions	
needed	to	achieve	the	SB	32	target.”20	It	is	unclear	from	the	document	whether	ARB	means	
that	the	allowance	price	does	not	need	to	reflect	the	abatement	cost	from	other	programs	
or	whether	the	allowance	price	does	not	need	to	reflect	the	damage	cost	from	each	ton	of	
greenhouse	gases	reduced	by	the	cap-and-trade	program	itself.	Indeed,	the	allowance	price	
does	not	need	to	reflect	the	abatement	costs	from	other	programs	outside	the	trading	
system,	such	as	the	Renewable	Portfolio	Standard	and	the	Short-Lived	Climate	Pollutants	
Program.	However,	the	allowance	price	should,	in	fact,	reflect	the	marginal	damage	cost	
from	each	ton	of	greenhouse	gases	reduced	by	the	cap-and-trade	program.	The	marginal	
external	damage	from	of	each	ton	of	CO2	reductions	(the	SC-CO2)	is	unchanged	by	the	
existence	of	other	California	greenhouse	gas	policies,	and	in	order	to	maximize	social	
welfare,	ARB	should	design	the	market	such	that	the	allowance	price	will	converge	at	the	
SC-CO2.	
	
Conclusion	
	
California	continues	to	be	a	leader	in	developing	thoughtful	and	ambitious	climate	policy	
with	its	passage	of	AB	398.	ARB	is	already	taking	significant	steps	to	design	the	program	to	
fully	internalizes	the	costs	of	greenhouse	gas	emissions.	As	it	has	in	the	Concept	Paper,	ARB	
should	set	the	final	price	ceiling	and	price	containment	points	for	permits	at	least	as	high	as	
the	IWG’s	SC-CO2.	Additionally,	if	ARB	wants	to	ensure	that	it	will	fully	internalize	the	costs	
of	greenhouse	gas	damages,	it	should	preferentially	allocate	unsold	allowances	to	the	price	
ceiling.	
	
	
	
Respectfully	submitted,	
	
	
Denise	A.	Grab	
Jeffrey	Shrader,	Ph.D.	
	
Institute	for	Policy	Integrity	
New	York	University	School	of	Law	
	
	
	

                                                
19	CONCEPT	PAPER,	supra	note	4,	at	12.	
20	See	id.	
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TO: Rajinder Sahota, Assistant Chief Industrial Strategies Division  

Jason Gray, Branch Chief – Cap-and-Trade Program 

California Air Resources Board 

 

FR: John Larrea, Director Government Affairs 

California League of Food Producers 

 

Date: March 16, 2018 

 

RE:  Cap-and-Trade Program / Amendments to Cap-and-Trade Regulation 

 Workshop – March 2, 2018 

 

_______________________________________________________________________________ 

 

The California League of Food Producers (CLFP) appreciates the opportunity to provide comments 

on Board’s proposed amendments to the California Cap on Greenhouse Gas Emissions and Market-

Based Compliance Mechanisms Regulation.  CLFP represents 47 industrial food processors in 

California. Food and beverage processing in California accounts directly for $25.2 billion in value 

added and 198,000 direct full- and part-time jobs. Food processing reverberates through local and 

regional economies. On average for every $1 of value added in food and beverage generated results 

in $3.25 dollars in additional economic activity. Each job in food and beverage processing generates 

3.84 jobs in total.  

 

INDUSTRY ASSISTANCE FACTORS 

CARB chose a market designed to minimize leakage utilizing a system of allowance allocation that 

includes industry assistance.  CLFP supports CARB’s recognition of this critical component of the 

state’s cap-and-trade program expressed in Board Resolution 17-21 wherein the Board directed ARB 

staff to “propose subsequent regulatory amendments to provide a quantity of allocation, for the 

purposes of minimizing emissions leakage, to industrial entities for 2018 through 2020 by using the 

same assistance factors in place for 2013 through 2017.”  

 

Each one of the twenty-one CLFP members subject to the cap-and-trade regulation are threatened by 

competition, both domestically and internationally, due to increased costs of production from the 

state’s carbon reduction policies.  CLFP is relieved that CARB recognizes the importance of 

guarding against economic and environmental leakage and supports, wholeheartedly, CARB’s efforts 

to ensure adequate, consistent, and valid industry assistance through market-based factors in cap-and-

trade program through the extension of the 100% industry assistance factor for all leakage 

classifications in the 3rd compliance period of 2018-2020. 

 

http://www.clfp.com/
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The Board’s support for this amendment to the cap-and-trade regulation will protect many California 

families, businesses, and communities from dramatically higher energy costs while keeping jobs and 

industry in California and on track to meet the greenhouse gas emission (GHG) reductions goals.  

 

However, other factors, such as the stringency factor or cap adjustment factors, which significantly 

limit the actual allowances received by facilities under the current allocation formulas, should also be 

revisited prior to the start of the fourth compliance period to ensure they are equitable and accurate 

for each industrial sector and do not unnecessarily harm facilities.   

 

UNSOLD ALLOWANCES 

CLFP supports returning unsold allowances to the auction as it will enhance program stability and 

guard the cap-and-trade program against unforeseen disruptions in the economy. 

 

Price Ceiling 

AB 398 requires that CARB establish a price ceiling and that certain prescribed considerations be 

used in establishing the price ceiling. CLFP believes that CARB should consider a more holistic 

approach to the establishment of a price ceiling.  For instance, by giving thoughtful consideration to 

the likelihood of substantial increases in the cost of energy in California over the next decade and 

avoid relying on a forecasted social cost of carbon as a major determinant.    

 

CARB should recognize that, at minimum, the price ceiling should be designed to minimize adverse 

impacts on the California economy and jobs as well as act as a bulwark against economic and 

environmental leakage and avoid threatening the long-term viability of the cap and trade program.  A 

price ceiling set at $150, without sufficient analysis, such as a failure to account for other regulatory 

driven cost factors will, among other detrimental effects on the market, contribute to uncertainty and 

increase the risk for leakage.   The high end of the price levels proposed by CARB could lead to the 

suspension of the program well before the price ceiling or price containment points are reached.  

Additionally, overzealous pricing could discourage, rather than encourage, linkage within the WCI 

and other jurisdictions.  

 

SPEED BUMPS (Price Containment Points) 

It is important that the price containment points be positioned so as to provide appropriate market 

signals, aid in mitigating extreme price volatility and, act as a warning flag for the legislature and 

stakeholders that the market needs attention.  Practically speaking, the price containment points 

should function as market speed bumps, slowing upward price movements for a period of time so 

that stakeholders, CARB, and the legislature can evaluate abatement opportunities without risking 

substantial damage to the state’s economy or to the industries subject to the state’s compliance 

obligation under the cap-and-trade program. 

     

http://www.clfp.com/
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OFFSETS 

Regarding the use of offset credits for compliance, AB 398 requires that a portion of the offsets 

surrendered for compliance are sourced from projects that provide direct environmental benefits in 

the state of California.  

 

CLFP supports CARB Staff’s proposal that a facility may meet up to 2 percent of a compliance 

obligation by surrendering offsets that do not provide direct environmental benefits in the state 

without any obligation to procure or be required to surrender an equivalent number of offsets that do 

provide direct environmental benefits in the state for the period 2021 to 2025. 

 

Similarly, CLFP believes that offset projects whose address is physically located within the state of 

California should automatically earn designation as a project that delivers environmental benefits in 

the state.  

 

CLFP adopts by reference the recommendations of the Carbon Market Compliance Association 

(CMCA) regarding offset projects located outside CA.  CMCA recommends that CARB develop 

process that will allow an out-of-state offset project to apply for designation as a project that provides 

direct environmental benefits in state when a project address is physically located outside of the state 

of California. The assertion, evaluation, and decision regarding whether a project provides direct 

environmental benefits in California should be incorporated into the offsets issuance process in order 

to facilitate the development of projects that provide direct environmental benefits in the state, even 

when such projects may be physically located elsewhere.  

 

CONCLUSION  

The decisions made by CARB on these future regulatory amendments will directly affect the CLFP 

members who have invested substantial amounts of capital in compliance costs and new technologies 

in an effort to comply with the state’s ambitious environmental goals.  

 

CLFP looks forward to continuing its involvement and working together with CARB throughout the 

stakeholder process. 

 

http://www.clfp.com/
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Via Fedex and Email: mnichols@arb.ca.gov

December 19, 2017

Mary Nichols, Chair
California Air Resources Board
1001 "I" Street
Sacramento, California 95814

Dear Ms. Nichols:

This firm represents Pacific Gas and Electric Company ("PG&E"). We .write to address the
California Air Resources Board's ("GARB") upcoming decision regarding whether to grant
additional Transition Assistance for Legacy Contract Generators to the Panoche Energy Center
("Panoche"). Both PG&E and Panoche have previously written to GARB to address Panoche's
eligibility for transition relief, including, most recently, in PG&E's letter to Mary Jane Coombs on
September 21, 2016 and Panoche's responsive letter to Ms. Coombs on February 2, 2017. I write
today because PG&E is very concerned that GARB may decide Panoche's eligibility for additional
Transition Assistance without considering the directly relevant judgment confirming an arbitration
award that PG&E obtained against Panoche. The California Superior Court entered this judgment
for PG&E following a contested arbitration regarding Panoche's agreement to bear greenhouse
gas ("GHG") emissions costs.

The core purpose of Transition Assistance is to reduce the financial responsibility for GHG costs
for generators with Power Purchase Agreements (PPA) that do "not allow the covered entity to
recover the cost of legacy contract emissions from the legacy contract counterparty." PG&E's
arbitration with Panoche, however, proved that: 1) Panoche's PPA assigned responsibility for
GHG costs to Panoche; 2) at the time Panoche signed the PPA, it understood that it would be
responsible for paying future GHG emissions costs; and 3) the PPA already provides for
Panoche's recovery of GHG costs and provides a payment mechanism for that recovery. The
arbitrators ruled for PG&E and against Panoche on all counts and issued a reasoned decision
detailing the evidence they heard and the rationale for their ruling. (See Exhibit A attached hereto
(public-redacted version, per Court of Appeal Feb. 2, 2016 order).) Given the requirements for
the allocation of Transition Assistance, the Superior Court judgment confirming the arbitration
award in PG&E's favor is fatal to Panoche's attempt to escape the bargain the parties struck.

PG&E respectfully urges GARB to review the arbitrators' reasoned decision carefully, to afford
that ruling the substantial weight it deserves, and to deny Panoche's continued attempts to avoid
paying the emissions costs it expressly agreed to bear. PG&E's customers have been paying
Panoche for those costs since the contract began and will continue to do so. Transition
Assistance is simply a windfall that compensates Panoche for its GHG costs a second time.
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The Judgment Against Panoche Is Directly Relevant to Its Request for Transition
Assistance.

PG&E is aware that CARB and - its staff are relatively familiar with the facts underlying the dispute
between PG&E and Panoche, as well as the outcome of the arbitration between the parties.
However, as CARB evaluates the need to consider the arbitration outcome and the weight to
assign to it, a few of the arbitrators' key findings bear repeating.

I n the arbitration, PG&E sought declarations that: (1) the PPA addresses GHG compliance
costs and assigns responsibility for those costs to Panoche and (2) at the time the PPA was
signed, Panoche understood that, under the PPA, if there was a future change in law that imposed
a cost on the facility because of its GHG emissions, Panoche would be responsible for paying
that cost. (Exhibit A at 3.) Panoche, conversely, sought a declaration that "the PPA does not
provide for the recovery of GHG costs, either explicitly or by virtue of a payment mechanism." Id.
After afive-day evidentiary hearing in April of 2013, with live testimony from 13 witnesses
(including the PPA negotiators) and the examination of over one hundred relevant exhibits, the
arbitrators granted both PG&E's requests for declaratory relief and denied Panoche's request.

The arbitrators ruled, among other things:

• "Panoche [] contractually agreed to procure AB 32 allowances at its expense." (Ex. A at
16)

• "[C]learly, Panoche was aware that it would be responsible for paying the cost of any
change in law that imposed a cost on the Plant because of its GHG emission." (Id. 18-19)

• "Panoche [] agreed to comply with AB 32 and the cap-and-trade regulations, which
required Panoche to possess allowances sufficient to cover all the GHGs that the Plant
emitted. Panoche also agreed to bear the costs of this responsibility." (Id. 25)

• "[O]verwhelming evidence to the contrary" disproved Panoche's claim it would not have
accepted GHG cost responsibility. (Id. 25)

• "Panoche's projected profit margins were of such a substantial size [] that there was still
ample room for profit even with GHG compliance costs being considered." (Id. 26 n.15)

• "[T]o the extent that the risk of GHG compliance cost legislation was incorporated into
price considerations and the determination of selected bidders, PGE has already paid" for
Panoche's GHG costs. (Id. 27)

• The possibility of future GHG compliance costs "was a risk knowingly accepted by
Panoche at the time of signing the PPA." (Id. 27)

• "[B]ecause AB 32 and CARB's cap-and-trade regulations clearly fall within this heavily
negotiated language, the Panel is satisfied that the PPA provides for recovery of the GHG
costs." (Id. 29)

• PPA "section 4.3 provides a payment mechanism for GHG costs." (Id. 29)

After Panoche made a series of unsuccessful attempts to reverse the arbitrators' across-the-

board rulings for PG&E, the San Francisco County Superior Court confirmed the arbitration award

and entered judgment for PG&E on January 12, 2017. (See Exhibit B.) In the process of getting

the arbitration award confirmed, the parties also litigated before the California Court of Appeal,

which issued a published decision summarizing the arbitration outcome and instructing the

Superior Court to confirm the award and enter judgment for PG&E. (See Exhibit C.) PG&E

encourages CARB, in addition to reading the arbitrators' reasoned decision, to review the Court
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of Appeals ruling in PG&E's favor. That opinion both affirms the arbitrators' decision and rejects
all of Panoche's many efforts to undermine, minimize the significance of, and discredit their ruling.

Given the arbitrators' findings, the arbitration judgment against Panoche is dispositive of
Panoche's bid for Transition Assistance. To obtain assistance, Panoche must attest under
penalty of perjury that its PPA "does not allow [it] to recover the cost of legacy contract emissions
from" PG&E. Cal. Code Regs. tit. 17, § 95894(a)(3)(A) (2017). The arbitration outcome
categorically belies any such claim. The arbitration proved that Panoche knowingly agreed to pay
for all future GHG emissions costs its plant might incur, that Panoche understood its obligation to
do that when it entered into the PPA and set its price, and that PG&E's customers compensate
Panoche for accepting that obligation. As the arbitrators found, "the PPA provides for recovery
of the GHG costs" and "section 4.3 provides a payment mechanism for GHG costs." (Exhibit A
at 29.) Thus, the arbitration essentially resolved the same factual questions that are before CARB
and resolved them against Panoche.

CARB simply cannot square any claim that Panoche is entitled to Transition Assistance with these
established facts

II. Failing to Consider the Arbitral Panel's Findings Would Be Arbitrary and
Capricious.

The standard of review applicable to CARB decisions depends upon a variety of factors
concerning the underlying process for CARB's decision-making. CARB's decision to grant or
deny Transition Assistance will either be subject to review for abuse of discretion or, at a minimum,
subject to reversal if it is later found to be "arbitrary, capricious, or lacking in evidentiary support."
Am. Coatings Assn, Inc. v. S. Coast Air Quality Dist., 54 Cal. 4th 446, 460 (2012). PG&E
respectfully submits that, even under the more deferential standard, a court would likely invalidate
CARB's decision in this matter if the Board granted Panoche Transition Assistance without first
considering the arbitral panel's findings carefully.

One of the touchstones for evaluating if a regulatory decision is arbitrary and capricious is whether
the "agency has adequately considered all relevant factors, and has demonstrated a rational
connection between those factors, the choice made, and the purposes of the enabling statute."
Id. (emphasis added). Courts applying this standard have reversed agency actions when the
agency neglected to consider important information. For instance, in Gomes v. Ukiah Unified
School District, No. A104744, 2004 WL 2538843, at *7 (Cal. Ct. App. Nov. 10, 2004), the Court
of Appeal held that a school district had imposed arbitrary and capricious school fees on a housing
developer because it had made "no estimate of what it would cost to construct or reconstruct
facilities to accommodate the total number of students." See also Shapell Indus., Inc. v.
Governing Bd. of the Milpitas Unified Sch. Dist, 1 Cal. Rptr. 2d 818, 828 (Cal. Ct. App. 1991)
(imposition of school fees on developer was arbitrary and capricious because district made no
"attempt to determine which portion of the total increase in student population is attributable to
new development and therefore which portion of the total cost of new facilities should be allocated
to the developer.").

Likewise, in Ca/. Pub. Records Research, Inc. v. Cty. of Stanislaus, 246 Cal. App. 4th 1432, 1449
(Cal. Ct. App. 2016), the Court of Appeal held that a county's fee schedule for copies of official
documents was unsupported by any evidence because the county ignored the per-page costs of
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producing copies. On that basis, it ordered the county to reconsider its document fees. Taken
together, these authorities show that when an agency ignores relevant evidence, it invites reversal
by a reviewing court. /d. at 1460-61.

Here, as explained above, the arbitral panel's decision is vital to evaluating Panoche's bid for
Transition Assistance. PG&E respectfully submits that CARB cannot render an informed decision
without first thoroughly considering the arbitration award.

III. The Judgment Following Arbitration Award Is No Different from a Court Judgment.

PG&E anticipates that Panoche may claim the judgment against it need not be accorded
significant weight, because it arose from an arbitration rather than a court trial. Not so.

California law is clear that an arbitral judgment "has the same force and effect as, and is subject
to all the provisions of law relating to, a judgment in a civil action of the same jurisdictional
classification." Cal. Civ. Proc. Code § 1287.4 (West 2017). Consistent with this provision,
California courts regularly hold that "[t]he doctrine of res judicata applies not only to judicial
proceedings but also to arbitration proceedings." Thibodeau v. Crum, 4 Cal. App. 4th 749, 755
(1992). In Kel/y v. Vons Cos., Inc., 67 Cal. App. 4th 1329 (1998), for instance, the Court of Appeal
affirmed a grant of summary judgment against plaintiffs who alleged that their former employer
had made negligent misrepresentations in closing a factory. The court held that an arbitrator's
prior finding that the employer had closed the factory for purely "economic considerations" bound
the employees, precluding them from making claims to the contrary. Id. at 1340. The U.S.
Bankruptcy Court for the Central District of California, applying California law, similarly held that
a party was bound by an arbitrator's prior decision that she had "received and used converted
partnership property" that was the subject of a bankruptcy dispute. In re Davies, 494 B.R. 453,
464-65 (Bankr. C.D. Cal. 2013).

Here, the arbitration award precludes Panoche from denying the veracity of the arbitrators'
findings against them. The arbitrators' decision is entitled to the same deference and weight as
any dispositive court ruling or jury trial verdict.

IV. Panoche's Attempt to Change the Applicable Standard Is Unavailing.

In an apparent attempt to avoid the arbitrators' findings discussed above (e.g., "the PPA provides
for recovery of the GHG costs"), Panoche's February 2, 2017 letter made several references to
the "variable costs" of its GHG compliance, culminating in the claim that "the PPA does not allow
(Panoche] to recover the variable costs associated with its GHG emissions through the fixed
capacity payment charges agreed to between the parties; nor could it, given the lack of any Cap
and Trade regulations at the time the PPA was signed in March 2006." (Panoche Feb. 2, 2017
Letter at 6; see also id. at 2, 8.) CARB should reject this effort to rewrite the governing standard.

Whether the PPA specifically provides for the recovery of "variable costs" is not the question at
hand. The test for Transition Relief eligibility is whether the PPA allows Panoche "to recover the
cost of legacy contract emissions," which the PPA here undeniably does, as the arbitrators ruled
after examining the evidence and hearing from the PPA negotiators and others. The arbitrators
found that the PPA provides for the recovery of GHG costs through the payment mechanism of
Section 4.3. (Exhibit A at 29.)
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Rather than adopting Panoche's new, inaccurate framing of the relevant issue, CARB should
remain focused on the operative question, which the arbitration answered—the PPA provides for
Panoche to recover GHG costs and Panoche has been and will continue to be paid for bearing
those costs on the terms to which the parties originally agreed.

For all these reasons, CARB should consider the judgment against Panoche in its decision
regarding whether to grant Panoche Transition Assistance, should afford that judgment
substantial weight, and should deny Panoche further Transition Assistance.

PG&E very much appreciates CARB's attention to this matter.

Very truly yours,

Cooley LLP

Martin S. Schenker

Enclosures

cc: (via email)
Richard Corey, Executive Offiicer (richard.corey@arb.ca.gav)
Ellen Peter, Chief Counsel (epeter@arb.ca.gov)
Rajinder Sahota, Assistant Division Chief (rsahota@arb.ca.gov)
Warren MacGillivray (wmacgillivray@aresmgmt.com)
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presented what he characterized as the "compelling" economics from the current pro
forma Nis model projected that over the twenty-year terns of the PPA, the Project would
generate an interne[ rate of return ("1RR") of_ and a multiple on investment of~,
meaning that the project would spin off— in earnings to the owners in the
initial investment of— (Id. at PANOCHE001742; Tr. 1781:11-1782:3.)
Meanwhile, E1F's investment vehicle,

. When Mr. Dorman ran the model assuming
the IRR~'~~ with n projected pAyout of'~, a

. (Id. at PANOCHE001742; Tr. 1798:12-1.800:2.}
Mr. Denman advised h;s Investment Committee that
(Id. at PANOCHE001743; Tr. 18 t 0:17-25; 1846:15-25.}

It is noteworthy that two years later, though at a time before the instant
controversy arose, CIF's March, 2008 Bond Offering projected the Project's profitability,
and the Bond Offering Memorandum.provided ap explicit disclosure that Panoche would
"likely ... be required to make certain expenditures from time to time to purchase such
[emissions] credits." The reference to "emissions credits" referred to "greenhouse gas
emissions credit market" acid not to ERC'S. (It. Ex. 406 at PANOCHE008014.)

On March 21, 2006, PG&E sent an executed copy of the PPA to Panoche, and on
March 28, 2006, Panoche released its PPA signahare pages from escrow, at which point
the PPA became effective. (Jt. Ex. 41.) The final form of tfie PPA conforms to PG&E's
proposals on all of the issues discussed, supra 4

Tl~e executed PPA could not become final unEil the CPUC approved its ternis.
Accordingly, on April I 1, 2006, PG&E filed an application with the CPUC requesting
approval of the PPA. On November 30, 2006, the Cl'UC issued its Opinion Approving
Results of Long-Term Request for Offers.-Panoche Mien proceeded to construct the Plant,
and the Plaint began commercial operation in 2009.

AB 32

Assembly Bill 32 —the Global Warming Solutions Act ("AB 32") was introduced
in the California legislature in December 2004. AB 32 directed state agencies to "adopt
specified procedures and protocols both for monitoring, estimating, calculating,
reporting, and certifying greenhouse gas emission reduction projects, and for monitoring,
estimating, calculating, reporting, and certifying greenhouse gas emissions resulting fro►n

° The PPA between PG&E and Panoclie is lvhat is known in the energy industry as a "toiling agreement:
Toiling agreements are conlracis to purchase power wherein the utility pays the seller a capacity payment
for die length of the coneract. T'he utility is responsible for the procurement and delivery.ofthe fuel to the
seger's power plant generating units, and the scheduling of the generating units under contract, plus certain
operating expenses. The utility has the right to plant output at ihs discretion. A.e a peaking Planl, PG&E has
only demanded output a[ the i'anoche Facility approximately 9% of the time. Thus, the Plant operates at
low Jevel of dispatch, operating only "in times of high energy need." (Tr. 1552:15-155 :24; 2367:5-
2368:13; 346725-28; 3469:6-25.)

i'G&E vs. ?anodic Energy Center
Pale 9 of 32
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explains, had the company actually considered GHG emissions, its financial projections
would have !ed it to increase rather than decrease its bid over time as did the bids of
Black Hills EastShore and Calpine Russell'City. 14 (See Panoche Post Arb. Br. pp.42-43
[discussing- bid of Black Hills East~hore
-after learning about obligation to pay for GHG compliance costs and_

bid of Calpine Russell City after discovering
same].)

Panoche's argument~is unconvincing. As was discussed, supra, Panoche made
numerous attempts to deflect its change-in-law risk in its response to the RFO. Although
Panoctie's efT'orts were all unsuccessful, it never attempted to increase its bid price as a
result,

Moreover, based on the testimony of Mr. King and Mr. Derman, the Panel finds it
more likely that Panoche's failure to increase its projections was a result of their own
evaluation of the risks. The P1ant.mAy be environmentally friendly, but even so, Panoche
appeared to view the potential financial impacts that GHG legislation could have on its
operations as minimal.~S Indeed, at the Bearing, several Aanoche witnesses testifed that
they _did not consider it likely that AB 32 world pass the California T_,egislature or that the
bill would raeanin~fulty erode the project's profitability, or, as indicated above, that there
was any significant risk that such costs would be imposed oil a plant Iike theirs. (Tr.
1054:16-23 (KingJ; 1555:7-12, 1822:22-1823:1, 1837:5-18 [Denman].)

i'anoche also argues that because die financial models contain no line item far
GHG costs, EtF clearly was not considering those costs during its negotiafions. This
argument is unpersuasive. As discussed, suprn, at the time of the 2008 Bond Offering
Memorandum, EIF knew that it would likely have to bear the costs of obtaining AB 32
allowances. &ven at this juncture, however, the P1anYs financial model contained no
GHG line item. (Tr. 1396:21-1397:23.) The initial lack of a GHG line item, therefore,
does not prove anything. l~urtller, Panoche witnesses tested that "change of law risk"
or unquantif able risk would not ordinarily be included in a financial model.

14 The Panel should note that the Black Hills and Calpine projects provide further c~~idence that PG&E was
not negotiating with Panoclie in bad faith, unless, of course, the Panel were to conclude that P(3&E was
engaged in a conspiracy against Panocho ,which the Panel does not. Panoche, Iikc Black Hills and Calpine,
was a sophisticated player in the energy industry. PG&E bad no reason to beIievc Wat Panoche. Black Hilts
and Calpinc did not all have the same understanding of 4~c risks associated with their respective PPAs,
despite the fact that only Black Hills and Catpine actively negotiated GHG issues in making their dents.
Moreover, the Independent Evaluator was part of tits negodadai process in order to ensure transparency is
the deal makinb. He never indicated that PG&E ~~~as not transparent about its expectations regarding
assumption of risks. Indeed, the Independent Evaluaear noted PG&E's consistency and transparency in this
regard in his report, stating, "PG&E required that a!1 eounterparties assume this change-of-law risk." (Jt
Ex. 45 at PGE024010.). Li addition, Panoche had represented to PGE in its initial response that an
individual experienced with CaJifonua environmental concerns and issues vas a part of the development
team. There was no way for PGB to know that he was only a "broker" and per[ormed no other duties.
~S PAnoche's projected profit margins were of such a substantial size, however, that there .vas still ample
room for profet even wick GHG compliance costs Ueing considered.

PG~:E vs. Panoche Energy Center
Pabe 26 of 32
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PG&E's RAR. Instead, Panoche's obligation is related to the requirements of section 3.6.
Panoche's obligation to purchase allowances under section 3.6, therefore, is not subject to
section 3.t(b)'s cap.

Second, at the hearing, Ms. Wilson adnxit[ed that her interpretation of section
3:1(b) would effecrively make all laws that affect the Facility into a Resource Adequacy
Requirement. (See Tr. 2263:2-2267:19.) Such an interpretation cannot be accepted,
especially in light of the fact that during their negotiations, Panocl~e tried to broaden the
meaning of Resource Adequacy Requirements in this exact way. PG&E rejected
Panoche's proposed revisions.-(See Tr. 22b7:23-2270:25; 2273:8.) Panoche, therefore,
cannot try to insert its revisions again here.

Third, taken to its extreme, Panoche's interpretation ~vouid lead to a ludicrous
resu1t.11Vhat if there was an incident at the Facility where, due to the gross negligence of
Panoche's emplo~+ees, there was an explosion that caused the Facility to be destroyed?
Under Panoche's interpretation, Panoche would only be responsible for paying $100,000
per year or $0.50 per KW year to rebuild the Facility, and PG&E would be responsible
for the rest. However, if PG&E refused to pay the excess, Panoche could simply decline
to rebuild the Facility leaving PG&E with no basis to claim a breach, despite the fact that
Panoche's employees caused,the mess in the first place. The Panet cannot endorse such
an outcome.

In light of the above, Panoche's alternative request for declaratory relief is denied.
PG&E's Form of Interim Award shall be adopted.

Attorne,  ys'Fees and Costs

Section 12.4(d) of the PPA provides thax the "prevailing P1rty in dais dispute

resolution process is entitled to recover its cosks and reasonable attorneys' fees." On

January 24, 20! 3, the Panel issued an Interim Sc(~.eduling Order reserving the issue of
costs and attorneys fees until a later date. The panel finds tt►at PGE is the grevaiting
party. As agreed Ehe determination of reasonable fees and costs~will be determined in a
later hearing.

Conclusion

The PPA represents a heavily negotiate.~i business arrangement between two
sophistictited players in the energy industry. As a result of this deal, AG&E received a
long-term contract That met its energy-producing needs at a price that ii could accept
while minimizing its risks and uncertainties. Panoche, on the other end, secured an
immensely lucrative opportunity that, conservatively, promised to ~ CIF's investment

that investment ~- in exchange for,

YG&E vs. Panoche Energy Center
Page 31 of 32

AA001749

Pacific Gas and Electric 3/16/2018 Comment Letter 

Attachment 1



Pacific Gas and Electric 3/16/2018 Comment Letter 

Attachment 1



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT B 

Pacific Gas and Electric 3/16/2018 Comment Letter 

Attachment 1



Pacific Gas and Electric 3/16/2018 Comment Letter 

Attachment 1



EXHIBIT C 

Pacific Gas and Electric 3/16/2018 Comment Letter 

Attachment 1



Panoche Energy Center, LLC v. Pacific Gas and Electric..., 1 Cal.App.5th 68 (2016)  

205 Cal.Rptr.3d 39, 16 Cal. Daily Op. Serv. 7141, 2016 Daily Journal D.A.R. 6712 

 

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 1 

 

 
 

1 Cal.App.5th 68 
Court of Appeal, 

First District, Division 4, California. 

PANOCHE ENERGY CENTER, LLC, Plaintiff and 
Respondent, 

v. 
PACIFIC GAS AND ELECTRIC COMPANY, 

Defendant and Appellant. 

A140000 
| 

Filed July 1, 2016 

Synopsis 
Background: Electricity producer filed petition to vacate 
arbitration awards in favor of purchasing utility which 
required producer to bear costs of complying with 
greenhouse gas emissions reductions pursuant to the 
Global Warming Solutions Act of 2006, alleging that 
controversy was not ripe due to ongoing regulatory 
proceedings at the California Air Resources Board 
(CARB) and the California Public Utilities Commission 
(CPUC). The Superior Court, City & County of San 
Francisco, No. CPF13513060, Ernest H. Goldsmith, J., 
granted the petition. Utility appealed, and producer filed 
motion to dismiss appeal as moot due to developments in 
regulatory proceedings. 
  

Holdings: The Court of Appeal, Streeter, J., held that: 
  
[1] arbitration provision limited arbitrators’ roles to the 
adjudication of justiciable controversies; 
  
[2] appeal was not rendered moot by subsequent regulatory 
proceedings; 
  
[3] dispute was appropriate for immediate resolution, as 
required for dispute to be ripe for arbitration; 
  
[4] utility made a sufficient showing of hardship such that 
dispute was ripe for arbitration; and 
  
[5] denial of stay until regulatory proceedings were 
concluded did not prevent producer from fairly presenting 
its case or otherwise put it at a disadvantage. 
  

Reversed with directions. 

  
 
 

West Headnotes (27) 
 
 
[1] 
 

Alternative Dispute Resolution 
Agreement or submission as determinative 

 
 Arbitration provision in power purchase and sale 

agreement which stated that the parties “intend 
to limit the power of the arbitrator to that of a 
Superior Court judge enforcing California Law” 
limited arbitrators’ roles to the adjudication of 
justiciable controversies between electricity 
producer and utility, even if dispute otherwise 
fell within the scope of the governing arbitration 
clause. 

Cases that cite this headnote 
 

 
 
[2] 
 

Appeal and Error 
Effect of delay or lapse of time in general 

 
 When, pending an appeal from the judgment of 

a lower court, and without any fault of the 
defendant, an event occurs which renders it 
impossible for the appellate court, if it should 
decide the case in favor of plaintiff, to grant him 
any effectual relief whatever, the appellate court 
will not proceed to a formal judgment, but will 
dismiss the appeal. 

1 Cases that cite this headnote 
 

 
 
[3] 
 

Action 
Moot, hypothetical or abstract questions 

 
 Ripeness is not a static state, and a case that 

presents a true controversy at its inception 
becomes moot if before decision it has, through 
act of the parties or other cause, occurring after 
the commencement of the action, lost that 
essential character. 
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Cases that cite this headnote 
 

 
 
[4] 
 

Action 
Moot, hypothetical or abstract questions 

 
 The pivotal question in determining if a case is 

moot is whether the court can grant the plaintiff 
any effectual relief; if events have made such 
relief impracticable, the controversy has become 
overripe and is therefore moot. 

2 Cases that cite this headnote 
 

 
 
[5] 
 

Appeal and Error 
Want of Actual Controversy 

 
 An appeal is not moot where a material question 

remains for the court’s consideration, so long as 
the appellate decision can grant a party to the 
appeal effectual relief. 

1 Cases that cite this headnote 
 

 
 
[6] 
 

Appeal and Error 
Want of Actual Controversy 

 
 An appeal will be decided where part but not all 

of the controversy has been rendered moot. 

Cases that cite this headnote 
 

 
 
[7] 
 

Alternative Dispute Resolution 
Hearing and determination in general 

 
 Electrical utility’s appeal of trial court’s order 

granting electricity producer’s petition to vacate 
arbitration awards which required producer, 
rather than utility, to bear costs of complying 
with greenhouse gas emissions reductions 
pursuant to the Global Warming Solutions Act 

of 2006 was not rendered moot by subsequent 
regulatory proceedings which awarded producer 
and others “transitional relief” to cover their 
costs for the first five years of California Air 
Resources Board’s (CARB’s) cap-and-trade 
program; issue of attorney’s fees and costs, and, 
based on long-range legislative objectives and 
long-term nature of contract, question of liability 
for future costs would to continue to be an issue 
subject to regulation and to dispute. Cal. Health 
& Safety Code §§ 38550, 38551; Cal. Code 
Regs. tit. 17, § 95894(a)(3)(A). 

Cases that cite this headnote 
 

 
 
[8] 
 

Alternative Dispute Resolution 
Merits 

 
 The merits of the controversy between the 

parties to a private arbitration agreement are not 
subject to judicial review. 

Cases that cite this headnote 
 

 
 
[9] 
 

Alternative Dispute Resolution 
Findings, conclusions, and reasons for 

decision 
 

 Courts will not review the validity of an 
arbitrator’s reasoning. 

Cases that cite this headnote 
 

 
 
[10] 
 

Alternative Dispute Resolution 
Consistency and reasonableness;  lack of 

evidence 
 

 A court may not review the sufficiency of the 
evidence supporting an arbitrator’s award. 

Cases that cite this headnote 
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[11] 
 

Alternative Dispute Resolution 
Error of judgment or mistake of law 

Alternative Dispute Resolution 
Mistake of fact and miscalculation 

 
 It is the general rule that, with narrow 

exceptions, an arbitrator’s decision cannot be 
reviewed for errors of fact or law. 

Cases that cite this headnote 
 

 
 
[12] 
 

Alternative Dispute Resolution 
Scope and Standards of Review 

Alternative Dispute Resolution 
Questions of law or fact 

 
 Superior court’s order vacating arbitration award 

was subject to de novo review on appeal, but 
Court of Appeal would defer to the factual and 
legal findings made by the arbitrator. 

Cases that cite this headnote 
 

 
 
[13] 
 

Alternative Dispute Resolution 
Questions of law or fact 

 
 On review of an order vacating an arbitration 

award, Court of Appeal does not review the 
arbitrator’s findings, but takes them as correct. 

Cases that cite this headnote 
 

 
 
[14] 
 

Alternative Dispute Resolution 
Questions of law or fact 

 
 To the extent superior court judge made factual 

findings not inconsistent with the arbitrators’ 
findings, Court of Appeal reviewing order 
vacating arbitration award would review them 
for substantial evidence. 

Cases that cite this headnote 
 

 
 
[15] 
 

Action 
Moot, hypothetical or abstract questions 

Constitutional Law 
Advisory Opinions 

 
 The ripeness requirement, a branch of the 

doctrine of justiciability, prevents courts from 
issuing purely advisory opinions. 

Cases that cite this headnote 
 

 
 
[16] 
 

Action 
Moot, hypothetical or abstract questions 

 
 The proper role of the judiciary does not extend 

to the resolution of abstract differences of legal 
opinion. 

Cases that cite this headnote 
 

 
 
[17] 
 

Action 
Moot, hypothetical or abstract questions 

 
 The ripeness requirement should not prevent 

courts from resolving concrete disputes if the 
consequence of a deferred decision will be 
lingering uncertainty in the law, especially when 
there is widespread public interest in the answer 
to a particular legal question. 

Cases that cite this headnote 
 

 
 
[18] 
 

Action 
Moot, hypothetical or abstract questions 

 
 A controversy is “ripe” when it has reached the 

point that the facts have sufficiently congealed 
to permit an intelligent and useful decision to be 
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made. 

Cases that cite this headnote 
 

 
 
[19] 
 

Action 
Moot, hypothetical or abstract questions 

 
 An issue is ripe for resolution if it arises from a 

genuine present clash of interests and the 
operative facts are sufficiently definite to permit 
a particularistic determination rather than a 
broad pronouncement rooted in abstractions. 

Cases that cite this headnote 
 

 
 
[20] 
 

Action 
Moot, hypothetical or abstract questions 

Alternative Dispute Resolution 
Review 

 
 Analytically, the test for ripeness is two-fold: 

court must (1) determine whether the issue is 
appropriate for immediate judicial or arbitral 
resolution, and then (2) analyze the hardship that 
may result from withholding court or the 
arbitrators’ consideration. 

Cases that cite this headnote 
 

 
 
[21] 
 

Alternative Dispute Resolution 
Jurisdiction 

 
 Electrical utility’s contract dispute with 

electricity producer regarding liability for costs 
incurred in complying with greenhouse gas 
emissions reductions pursuant to the Global 
Warming Solutions Act of 2006 was appropriate 
for immediate resolution, as required for dispute 
to be ripe for arbitration; pendency of regulatory 
proceedings did not render intertwined but 
distinct contractual issues unripe, state agencies 
had refused to try to resolve conflicts between 
individual parties and expressed continual 
preference for the parties to resolve their 

contractual disputes independently, and fact that 
resolution of dispute might ultimately be 
disregarded by regulators did not transform 
arbitrators’ decision into a merely “advisory” 
opinion. Cal. Health & Safety Code § 38550; 
Cal. Code Regs. tit. 17, §§ 95802(a)(204), 
95894(a)(3)(A). 

Cases that cite this headnote 
 

 
 
[22] 
 

Alternative Dispute Resolution 
Jurisdiction 

 
 Electrical utility made a sufficient showing of 

hardship such that contract dispute with 
electricity producer regarding liability for costs 
incurred in complying with greenhouse gas 
emissions reductions pursuant to the Global 
Warming Solutions Act of 2006 was ripe for 
arbitration, even if there was some duplication 
of effort or expense in conducting arbitration 
while regulatory proceedings at the California 
Air Resources Board (CARB) and the California 
Public Utilities Commission (CPUC) were 
ongoing; while CARB and CPUC both thought 
the best general policy was to have the utilities 
pay, that was precisely what utility claimed it 
had bargained to avoid, and putting the cost 
burden on utility effectively made its ratepayers 
pay twice while producer paid nothing. Cal. 
Health & Safety Code § 38550; Cal. Code Regs. 
tit. 17, §§ 95802(a)(204), 95894(a)(3)(A). 

2 Cases that cite this headnote 
 

 
 
[23] 
 

Action 
Moot, hypothetical or abstract questions 

 
 Under the ripeness analysis, the hardship that 

may result from withholding consideration must 
be an imminent and significant hardship 
inherent in further delay. 

Cases that cite this headnote 
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[24] 
 

Alternative Dispute Resolution 
Stay of Arbitration 

 
 Denial of stay of arbitration, regarding 

declaration as to whether electricity producer or 
utility was required to bear costs of complying 
with greenhouse gas emissions reductions 
pursuant to the Global Warming Solutions Act 
of 2006, until regulatory proceedings were 
concluded did not prevent producer from fairly 
presenting its case or otherwise put it at a 
disadvantage in defending against utility’s claim 
for declaratory relief; any entitlement to 
transition assistance would not constitute a 
“defense” to the declaratory relief claims, 
regulations simply allowed producer to apply for 
cap-and-trade relief on an annual basis, and 
resolution of contractual issues was a 
prerequisite to application of relief entitlement 
criteria, and request for declaratory relief was 
not dependent on any pending regulatory issues. 
Cal. Civ. Proc. Code § 1286.2; Cal. Health & 
Safety Code § 38550; Cal. Code Regs. tit. 17, §§ 
95802(a)(204), 95894(a)(3)(A). 

Cases that cite this headnote 
 

 
 
[25] 
 

Action 
Stay of Proceedings 

Pretrial Procedure 
Nature and power to grant;  statutes and court 

rules 
Pretrial Procedure 

Discretion of court 
 

 Whereas a “stay” refers to those postponements 
that freeze a proceeding for an indefinite period, 
until the occurrence of an event that is usually 
extrinsic to the litigation and beyond the 
plaintiff’s control, a “continuance” is more 
likely to postpone a trial to a date certain which 
is not tied to any matter outside the parties’ 
control. 

Cases that cite this headnote 
 

 
 

[26] 
 

Alternative Dispute Resolution 
Particular grounds 

 
 A party seeking a continuance of arbitration may 

later have the arbitration award vacated only if 
the court finds the denial of the continuance 
imposed upon the moving party a procedural 
disadvantage in the arbitration due to its 
scheduling; identifying an abstract “pertinent 
and material” relationship between regulatory 
action and issues subject to arbitration is not 
enough. Cal. Civ. Proc. Code § 1286.2. 

Cases that cite this headnote 
 

 
 
[27] 
 

Alternative Dispute Resolution 
Determination and disposition 

 
 Once a petition to vacate or correct an 

arbitration award is made, the court has only 
four options: dismiss the petition, vacate, correct 
the award and confirm, or confirm the award. 
Cal. Civ. Proc. Code § 1286. 

See 6 Witkin, Cal. Procedure (5th ed. 2008) 
Proceedings Without Trial, § 569. 

Cases that cite this headnote 
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*71 I. INTRODUCTION 

This case involves a long-running dispute between 
Panoche Energy Center, LLC (Panoche), a producer of 
electricity, and Pacific Gas and Electric Company (PG & 
E), a utility that purchases electricity from Panoche, over 
which of them should bear the costs of complying with a 
legislatively mandated program to reduce greenhouse gas 
(GHG) emissions pursuant to the Global Warming 
Solutions Act of 2006 (Assem. Bill No. 32 (2005–2006 
Reg. Sess.) (Assem. Bill 32, sometimes referred to as 
“AB 32”).) 
  
*72 In an effort to resolve the matter, PG & E invoked the 
arbitration clause in its power purchase and sale 
agreement (PPA) with Panoche, seeking an arbitral 
declaration of Panoche’s obligations under the PPA. 
Panoche resisted the arbitration, moving to dismiss or stay 
it on grounds the controversy was not ripe for resolution 
because of ongoing regulatory proceedings at the 
California Air Resources Board (CARB) and the 
California Public Utilities Commission (CPUC). These 
proceedings, Panoche argued, would at least provide 
guidance in the arbitration and could render the 
proceeding unnecessary. 
  
The arbitration panel denied Panoche’s motion, and after 
a five-day hearing rendered a decision declaring that 
Panoche had indeed assumed the cost of implementing 
AB 32 under the PPA and fully understood this to be the 
case at the time of signing. In response to a counterclaim 
for declaratory relief filed by Panoche, the arbitrators also 
concluded that the parties “provide[ed] for recovery of 
GHG costs” by Panoche through a “payment mechanism” 
in Section 4.3 of the PPA. 
  
Panoche filed a petition to vacate the arbitration award 
under Code of Civil Procedure 1 section 1286.2, 
subdivision (a)(5), alleging its rights were “substantially 
prejudiced” by the arbitrators’ refusal to “postpone” the 
hearing “upon sufficient **44 cause being shown” (i.e., 
until the regulatory proceedings were completed so that 
the outcome of those proceedings could be considered in 
the arbitration). PG & E, for its part, requested 
confirmation of the award under section 1287.4. The trial 
court agreed with Panoche, ruled that the arbitration had 
been premature, and vacated the arbitration award. 
  
PG & E now appeals. We shall reverse the court’s order 
vacating the arbitration award and direct that the award be 
confirmed. 
  

 

II. FACTUAL AND PROCEDURAL 
BACKGROUND 

A. The Power Purchase Agreement 
PG & E, an investor-owned utility (IOU) regulated by the 
CPUC, provides gas and electrical service to some 15 
million end users in northern and central California. In 
2004, with the CPUC’s approval, PG & E published a 
Long Term Request for Offers (LTRFO) for the 
construction and operation of new electrical generating 
facilities to help meet anticipated future demands for 
electricity in northern California. Panoche, a 
Delaware-based privately-owned energy production 
company, submitted a proposal to build a 400–megawatt, 
natural gas-fired electrical production facility in 
Firebaugh, near Fresno. 
  
*73 The ensuing negotiations concerning Panoche’s 
proposal culminated in a PPA executed on March 28, 
2006, which was approved by the CPUC in November 
2006. Under the PPA, PG & E supplies natural gas to the 
Firebaugh facility, Panoche converts that gas into 
electricity, and PG & E purchases the electricity under a 
20–year “tolling agreement” for a “peaking plant,” 
meaning that PG & E dictates when the facility will be 
operated and how much electricity will be generated, and 
the plant runs only when PG & E’s power needs are 
especially high and it needs extra power on its grid to 
ensure consistent power supply. 
  
 

B. AB 32: The Global Warming Solutions Act of 
2006 

While the PPA was being negotiated, proposed legislation 
aimed at addressing climate change through the regulation 
of GHG emissions came before the California Legislature. 
As introduced in December 2004, AB 32 dealt primarily 
with carbon emissions recordkeeping, reporting and 
protocols. It did not require electricity generators such as 
Panoche to bear any costs associated with reducing GHG 
emissions. But AB 32 went through several amendments 
before it was finally passed at the end of August 2006, 
and as the bill progressed through the legislative process, 
it focused increasingly on reduction of GHG emissions. 
  
The Legislature was not alone in moving on this issue. In 
June 2005, Governor Schwarzenegger issued an 
Executive Order directing the California Environmental 
Protection Agency (CEPA) to coordinate the efforts of 
various state agencies to reduce California GHG 
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emissions by certain target amounts between 2010 and 
2050. (Governor’s Exec. Order No. S–3–05 (June 1, 
2005) at < https://www.gov.ca.gov/news.php?id=1861> 
[as of July 1, 2016].) Specifically, the Governor called for 
reduction of GHG emissions to 1990 levels by 2020 and 
to 80 percent below 1990 levels by 2050. (Ibid.) 
  
On August 15, 2005, an amendment to AB 32 was 
introduced, including The California Climate Act of 2006, 
which would have required the CEPA “to institute a cap 
on greenhouse gas emissions” from, among other sectors, 
the electrical power industry. (Legis. Counsel’s Digest, 
Assem. Bill 32, as amended Aug. 15, 2005, & introducing 
proposed **45 Health & Saf.Code § 42877, subd. (a)(2) 
& (3), at < 
http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml
?bill_id=200520060AB32> [as of July 1, 2016].) The 
intent of the proposed amendments was to require the 
CEPA to “institute a schedule of emissions reductions for 
specified entities, develop an enforcement mechanism for 
reducing greenhouse gas emissions to the target level, and 
establish a program to track and report greenhouse gas 
emissions and to monitor and enforce compliance with the 
greenhouse gas emissions cap” by January 1, *74 2008. 
(Ibid.) Although this amendment did not become part of 
the law as finally adopted, its pendency was no doubt on 
the radar screens of market participants in the energy field 
in California. 
  
By April 18, 2006, approximately three weeks after the 
PPA was signed, the Legislative Counsel’s Digest for the 
version of AB 32 then under consideration summarized 
the proposed legislation as follows: “The bill would 
require the state board to adopt regulations, on or before 
January 1, 2008, to reduce statewide greenhouse gas 
emissions to 1990 emission levels by 2020....” (Legis. 
Counsel’s Digest, Assem. Bill 32, as amended Apr. 18, 
2006.) That iteration of the bill also included a 
requirement that the CARB adopt regulations to, among 
other things, “[d]istribute the costs and benefits of the 
program, including emission allowances, in a manner that 
is equitable, maximizes the total benefit to the economy, 
does not disproportionately burden low- and 
moderate-income households, provides compliance 
flexibility where appropriate, and ensures that entities that 
have voluntarily reduced their emissions receive 
appropriate consideration for emissions reductions made 
prior to the implementation of this program.” (Legis. 
Counsel’s Digest, Assem. Bill 32, as amended April 18, 
2006, proposed amends to Health & Saf.Code § 42877, 
subd. (c)(1).) Again, though the quoted language was not 
ultimately included in AB 32 as passed, it presumably 
constituted a red flag to participants in energy production 
indicating that costs would be entailed in implementing 

AB 32 if it did ultimately pass. 
  
By June 2006, although the term “cap-and-trade” had not 
yet come into common use, AB 32 had further evolved 
and began to include the concept of 
“allowances”—defined as “authorization[s] to emit, 
during a specified year, up to one ton of carbon dioxide 
equivalence”—and “[f]lexible compliance mechanisms” 
that would allow GHG emitters to “bank[ ], borrow[ ], 
and [use other] market mechanisms that provide 
compliance flexibility to entities that are required to 
ensure that their greenhouse gas emissions do not exceed 
their emissions allowances.”2 (Assem. Bill 32. as 
amended June 22, 2006, proposed amends. to Health & 
Saf.Code § 42876, subds. (a) & (g).) 
  
*75 After further amendment in late August 2006, AB 32 
was signed into law in September 2006 as the California 
Global Warming Solutions Act of 2006, some six months 
after the PPA was signed, and was codified as **46 
Health and Safety Code sections 38500–38599, effective 
January 1, 2007. (See Stats.2006, ch. 488, § 1.) As 
initially adopted, however, the legislation did not pinpoint 
how emissions were to be reduced or who was to pay 
associated costs. Those questions were left to CARB to 
answer. 
  
 

C. Impact of the Pending Legislation on PPA 
Negotiations 

According to PG & E, during the PPA negotiations the 
negotiators on both sides were aware of developments in 
the GHG legislation as it progressed through the 
Legislature, and they all understood it could have 
significant financial and other impacts on future energy 
production in California. PG & E claims that under a 
“change in law” provision in the draft PPA, a clause it 
insisted upon in all of its power purchase agreements at 
the time, both parties fully understood Panoche would be 
responsible for any costs associated with the pending 
GHG legislation, and indeed the PPA negotiators 
specifically discussed the fact that this clause covered 
potential GHG compliance costs, even though the 
legislation had not yet progressed to the point where those 
costs could be quantified. 
  
Panoche, on the other hand, claims to have been 
blindsided by AB 32. Panoche argues it was not 
foreseeable to energy producers until at least June 2006 
that AB 32 costs could become a major concern. The 
“change in law” provision, it argues, was just a “generic” 
clause that made no specific reference to AB 32 or GHG 
costs and therefore did not apply to such costs; allocation 
of such costs was “never part of the parties’ deal.” 
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Because such costs were not quantifiable when it signed 
the PPA, Panoche asserts it “would never have signed” if 
it had understood it would be on the hook for unknown 
and unquantifiable future costs. 
  
PG & E supports its position by pointing out that on 
December 16, 2004, eight days after AB 32 was 
introduced in the Assembly and fifteen months before the 
PPA was signed, the CPUC issued a Long Term Plan 
Decision in which it insisted, for the first time, that PG & 
E and certain other utilities then in the process of 
negotiating power purchase agreements take into account 
the cost of GHG emissions in evaluating bids under the 
LTRFO. “To further the state’s clear goal of promoting 
environmentally responsible energy generation, [the 
CPUC] also adopt[s] a policy that reflects and attempts to 
mitigate the impact of GHG emissions in influencing 
global climate patterns. As described in this decision, the 
IOUs are to employ a ‘GHG adder’ when evaluating 
fossil and renewable generation bids. This method, which 
will be refined in future proceedings, will serve to 
internalize *76 the significant and under-recognized cost 
of GHG emissions, help protect customers from the 
financial risk of future climate regulation, and continue 
California’s leadership in addressing this important 
problem.” (Opinion Adopting PG & E’s Long Term 
Procurement Plan (Dec. 16, 2004) Cal.P.U.C. Dec. No. 
04–12–048 [2004 Cal.P.U.C. Lexis 598, pp. *15–*16.] ) 
  
In response to the CPUC’s Long Term Plan Decision, PG 
& E updated its LTRFO to require bidders on new 
electrical generating facility projects to accept liability for 
changes in the law, and it specifically assessed applicants’ 
bids in part on their willingness to assume financial 
responsibility for what PG & E deemed to be foreseeable 
changes in the law. In March 2005, PG & E reissued the 
LTRFO, requiring that all counterparties getting contract 
positions would have to take on the risk of future changes 
in the law,3 specifically insisting on adherence to **47 a 
“change in law” provision that cast upon PG & E’s 
counterparty in each contract the obligation to assume the 
risk of associated costs.4 

  
Aside from the evidence of the negotiations surrounding 
the amended LTRFO, PG & E argues that at least as of 
the time of the August 2005 amendments to AB 32, more 
than seven months before the PPA was signed, those 
following the progress of AB 32 were aware that (1) GHG 
emissions would have to be reduced over time, (2) there 
would be a regulatory “cap” on such emissions, and (3) 
some “enforcement mechanism” would be used to ensure 
compliance. To a sophisticated participant in energy 
production such as Panoche, PG & E argues, all of this 
clearly signaled that the passage of AB 32 would entail a 

significant new cost burden of GHG emissions reduction 
compliance. 
  
PG & E claims its view of what sophisticated parties 
would have known is more than a matter of revisionist 
history. It points out the CPUC has taken that view as 
well, opining in a 2012 settlement approval decision that 
“contracts negotiated and executed when AB 32 was 
working its way through *77 the legislature should have 
taken the potential impacts of AB 32 into consideration. 
Even those negotiating contracts shortly before then 
might also have reasonably foreseen that this issue could 
arise.” (Decision on System Track I and Rules Track III of 
the Long–Term Procurement Plan Proceeding and 
Approving Settlement (Apr. 19, 2012) Cal.P.U.C. Dec. 
No. 12–04–046 [2012 Cal.P.U.C. Lexis 192, at p. *93].) 
And in another 2012 decision, PG & E points out, the 
CPUC specifically identified the August 15, 2005 
amendments as being a significant indicator that GHG 
costs should be considered in negotiating power purchase 
agreements. (Decision Granting Petition for Modification 
of Decision 04–06–011 Regarding Otay Mesa Energy 
Center (Dec. 20, 2012) Cal.P.U.C. Dec. No. 12–12–002 
[2012 Cal.P.U.C. Lexis 563, at pp. *13–*14].) 
  
 

D. The Regulatory Proceedings and the 
Cap–and–Trade Program 

As noted, the Legislature largely delegated to the CARB 
the task of determining how best to implement the broad 
goal of reducing GHG emissions. (Health & Saf.Code, § 
38501, subds. (f)-(h).) The CARB held public hearings to 
assist in formulating a plan for implementing AB 32, and 
in June 2008, the CARB released a draft scoping plan that 
included a proposed “cap-and-trade” program for the first 
time. (CARB Climate Change Draft Scoping Plan (June 
2008) Executive Summary, pp. ES–1–ES–9 at < 
http://www.arb.ca.gov/cc/scopingplan/document/draftsco
pingplan.htm> [as of July 1, 2016].) 
  
After much consideration, on October 26, 2011, the 
CARB adopted final rules for **48 a GHG cap-and-trade 
program, which became effective January 1, 2012. (See 
“California Cap on Greenhouse Gas Emissions and 
Market Based Compliance Mechanisms,” Cal.Code 
Regs., tit. 17, art. 5, § 95801 et seq.) Under that program, 
utilities are granted free of charge emissions permits 
(called “allowances”), each authorizing the emission of 
one metric ton of GHG. (Cal.Code Regs., tit. 17, §§ 
95820, subds. (a) & (c), 95892.) The utilities must then 
surrender their allowances to CARB, which in turn sells 
allowances to emissions generators, such as Panoche, in 
periodic auctions. (Cal.Code Regs., tit. 17, § 95910.) 
Allowances may be bought, banked, or sold. (Id., §§ 
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95910, 95920, 95922; Our Children’s Earth Foundation 
v. State Air Resources Board (2015) 234 Cal.App.4th 870, 
877, 184 Cal.Rptr.3d 365.) Energy producers must 
acquire, through quarterly auctions, sufficient allowances 
to cover the amount of their GHG emissions. 
  
For Panoche, continued operation of its power plant 
requires procurement of allowances, which will become 
increasingly expensive over time. The theory underlying 
cap-and-trade is that, as time goes by, fewer allowances 
will be issued, thereby raising the price of allowances and 
creating a financial *78 incentive for energy generators to 
find ways to reduce GHG emissions. Reducing public 
consumption is also a component of the emissions 
reduction plan, so the CARB also wanted to send a “price 
signal” to consumers. As the details of the program came 
into sharper focus, both the CARB and the CPUC 
received specific input from stakeholders about who 
should bear the cost of allowances (i.e., emissions 
generators or utilities, which could pass the cost on to the 
ultimate consumers through their approved rates). 
  
Panoche claims the CARB made a policy determination 
that the ultimate consumer should bear the costs of GHG 
regulation on the theory that increased cost to the 
consumer would lead to reduced consumption and thus to 
curtailed GHG emissions. The CARB’s Final Statement 
of Reasons (FSOR) adopting the cap-and-trade program, 
dated October 2011, does say: “A primary goal of the 
program is to create a price signal to reduce greenhouse 
gas emissions.” (CARB, FSOR for California’s 
Cap–and–Trade Program (Oct. 2011) Response to 
Comment I–49, p. 592, at < 
http://www.arb.ca.gov/regact/2010/capandtrade10/capand
trade10.htm> [as of July 1, 2016].) With respect to GHG 
compliance costs generally, the CPUC also expressed a 
policy preference that utilities pay the costs of GHG 
compliance and compensate generators for those costs, 
including through modifications to power purchase 
agreements if necessary. 
  
 

E. “Legacy Contracts” 
Once cap-and-trade was in place, both the CARB and the 
CPUC showed some sensitivity to the plight of energy 
producers whose contracts had been negotiated before AB 
32 went into effect, since those producers could be 
subjected to unexpected and unforeseeable costs 
associated with the cap-and-trade program. To the extent 
such costs were not considered in negotiating these 
antecedent contracts, the costs of cap-and-trade were 
likely to be “stranded” with these producers. Such 
contracts became known as “legacy contracts.” The 
regulatory definition of that term—and whether the PPA 

in this case qualifies as a legacy contract—became a 
matter of intense dispute between Panoche and PG & E. 
  
Both Panoche and PG & E participated in the CPUC and 
CARB proceedings to implement the cap-and-trade 
regulation, advocating opposite viewpoints. While 
Panoche favored imposing GHG compliance **49 costs 
on the utilities and passing on the cost to consumers, PG 
& E advocated making the energy producers pay for 
allowances if they had contracted to do so. Panoche 
emphasized that its point of view best aligned with the 
intent of AB 32 since putting compliance costs on utilities 
would send a “price signal” to consumers and thereby 
reduce consumption, but PG & E’s theory was that where 
power purchase contracts are negotiated with anticipated 
GHG costs *79 built into the price term, then the utility’s 
ratepayers had already been paying those costs and should 
not be charged twice. 
  
With respect to Panoche in particular, PG & E told the 
regulators that Panoche had undertaken in the PPA to pay 
for costs related to AB 32 and this was a “key issue in the 
parties’ negotiations.” Panoche told them the opposite: 
“The issue of GHG compliance cost responsibility is not 
addressed in the PPA, the CPUC testimony or exhibits, 
nor is there any allegation that [Panoche] would bear such 
potential costs in the CPUC public record.” “Furthermore, 
the ... PPA does not include a change in law provision.” 
Panoche even went so far as to say that “PG & E stated it 
was too early in the legislative process to address [GHG 
legislation] in the contract and withdrew the issue from 
consideration.” Panoche further suggested to the CPUC it 
would be financially crippled and might be forced to 
discontinue operations if required to foot the whole bill 
for compliance with AB 32. Panoche also opined that 
imposing AB 32’s GHG costs on energy generators might 
well be considered an unconstitutional “taking” or and 
“unlawful tax.” 
  
In April 2012, the CPUC ordered utilities such as PG & E 
to renegotiate within 60 days any contracts entered before 
AB 32’s effective date that “do not address the allocation 
of AB 32 compliance costs,” so that they would “be 
consistent with [the CPUC] policy,” including revisiting if 
necessary “questions of whether the existing contract may 
have taken the passage of AB 32 into consideration.”5 
(Decision on System Track I and Rules Track III of the 
Long–Term Procurement Plan, supra, 2012 Cal.P.U.C. 
Lexis 192, at p. *94.) Panoche claims the CPUC was 
concerned with the fair treatment of independent energy 
producers, quoting the statement that it “appears 
somewhat arbitrary and unfair for the recovery of 
greenhouse gas compliance costs to vary between 
otherwise similarly-situated generators based on whether 
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the applicable contract was signed before or after the 
passage of AB 32.”6 ( **50 Id. at p. *93.) At the same 
time, the CPUC made clear it was not interested in 
“bailing ... out” *80 energy producers who had simply 
made an error in business judgment during contract 
negotiations. (See fn. 6, ante.) 
  
Beginning in June 2012, Panoche and PG & E exchanged 
correspondence in which both claimed they had attempted 
to renegotiate their dispute, each blaming the other for 
failure of the negotiations. Nearing the end of the 60–day 
period specified in the CPUC’s renegotiation order, PG & 
E requested an extension. The Executive Director of the 
CPUC replied in a letter dated June 20, 2012, that the 
60–day period indicated in the renegotiation order was not 
intended to impose a deadline: “The [CPUC] has a strong 
preference that contract disputes be addressed by the 
signatories to the contract given that such parties have the 
most in-depth knowledge of the contract itself and their 
own operations.” The letter advised PG & E that it “may 
and should continue to negotiate bilaterally,” although the 
CPUC did not intend to allow the issue to “languish 
indefinitely.” The impasse in renegotiation ultimately led 
to PG & E’s filing of a request for arbitration some four 
or five months later. 
  
Meanwhile, after expiration of the 60–day renegotiation 
period, Panoche sought and was granted party status in 
the CPUC rulemaking proceeding (Administrative Law 
Judge’s Ruling Confirming Party Status, Cal.P.U.C. R. 
11–03–012 (July 9, 2012) < http://www.cpuc.ca.gov>) in 
early July 2012 and also successfully moved to enlarge 
the scope of the CPUC proceeding to consider which 
party should bear responsibility for GHG compliance 
costs in legacy contracts. At this point the dispute 
between the parties intensified because, according to PG 
& E, Panoche had misrepresented to the regulators the 
contractual provisions of the PPA. PG & E suggested 
Panoche cannot rightly be considered a party to a “legacy 
contract” at all and is not being saddled with costs 
“stranded” by the PPA. Instead, according to PG & E, 
Panoche negotiated and entered into the PPA with its eyes 
wide open to the potential costs associated with GHG 
emissions, and yet was trying to evade the bargained-for 
costs that it agreed to bear and, at least at that point in the 
dispute, was attempting to shift those costs to PG & E and 
its ratepayers. 
  
Panoche’s version of events, not surprisingly, was sharply 
different. It told the CPUC on July 3, 2012: “The PPA 
does not address GHG compliance cost responsibility and 
does not compensate [Panoche] for the costs of obtaining 
GHG allowances....” In a separate filing the same date, 
Panoche elaborated: “The [Panoche] PPA includes no 

provision that can be reasonably read to assign GHG cost 
responsibility to [Panoche].... PG & E’s position *81 that 
[Panoche] assumed responsibility for GHG compliance 
costs and priced this cost into the price of energy in the 
PPA is not only completely unsupported by any provision 
in the PPA but also contrary to common sense. [Panoche] 
could not have priced GHG compliance costs into the 
PPA because GHG compliance costs were speculative 
and unquantifiable at the time the PPA was executed.” 
  
In August 2012, two CPUC Administrative Law Judges 
(ALJs) issued proposed criteria for determining whether 
parties to legacy contracts could obtain financial relief, 
which came to be known as “transition **51 assistance” 
to the new cap-and-trade regime. The CPUC requested 
comment on the following proposed “Eligibility 
Guidelines”: “We propose for comment that a contract 
between a generator and a utility must meet the following 
criteria in order to be eligible to receive relief, should the 
Commission decide relief is warranted, in this proceeding: 
[¶] 1. The contract must have been executed prior to the 
effective date of AB 32 (January 1, 2007); [¶] 2. The 
contract must not have been subsequently amended; [¶] 3. 
The contract does not provide for recovery of GHG costs, 
either explicitly or by virtue of a payment mechanism, ...; 
and, [¶] 4. The contract does not expire before the start of 
the first cap-and-trade compliance period (i.e., January 1, 
2013).” (Administrative Law Judges’ Ruling Setting Forth 
Next Steps in Track 1 Phase 2 of this Proceeding, 
Cal.P.U.C. R. 11–03–012 (Aug. 7, 2012) < 
http://www.cpuc.ca.gov>.) The purpose of the proposal 
was to “set boundaries on the world of contracts that may 
be eligible for compensation.” Compensation was not 
guaranteed by the establishment of these criteria, and no 
final resolution of the issue of stranded GHG costs was 
achieved. But at the time PG & E initiated arbitration 
some two or three months later, this pronouncement from 
the CPUC ALJs was the most recent regulatory iteration 
of the definition of a “legacy contract.” 
  
Later in August 2012, Panoche submitted comments on 
the proposed criteria. First, Panoche urged the CPUC to 
adopt a bright-line rule granting transitional relief to all 
independent energy producers who entered into power 
purchase and sale agreements with utilities “executed 
prior to the ... effective date” of AB 32, arguing this 
should be the “sole necessary criterion” for such relief. 
Second, Panoche suggested the CPUC “may wish to 
avoid establishing criteria that will require the [CPUC] to 
review and interpret individual contracts.” And third, 
Panoche suggested the CPUC should “provide relief for 
any generator providing service under a legacy PPA that 
does not include an express and explicit provision 
imposing GHG emissions reduction program costs ... on 
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the seller. Mere reference to GHG reporting, 
environmental attributes, or Clean Air Act emissions 
reductions credits in the PPA should not be construed as 
addressing GHG compliance costs nor should any implicit 
assumptions be the basis for denying relief to the 
generator.” (Italics in original.) It appears, therefore, that 
Panoche was maneuvering in the regulatory *82 
proceedings to make sure its own PPA with PG & E 
would fit within the regulatory definition of a “legacy 
contract,” with the hope that it would then be deemed 
entitled to transition assistance. 
  
PG & E’s comments on the proposed definition of 
“legacy contracts,” likewise, reflected the position it had 
been taking for years on who ought to bear the burden of 
AB 32 GHG compliance costs. PG & E opposed inclusion 
in the eligibility criteria of any requirement that the 
contract “explicitly” or “specifically” allocate costs to the 
energy producers. (Pacific Gas And Electric Company’s 
(U 39 E) Comments On Administrative Law Judge’s 
Ruling On Track 1 Phase 2 Issues, p. 3 < 
http://www.cpuc.ca.gov>.) PG & E also proposed that if 
contracts were modified to shift GHG costs to PG & E, 
the energy producers should be required to accept in 
return certain contractual modifications “to ensure that 
PG & E’s customers are compensated for accepting GHG 
compliance cost responsibility for these sellers.” It further 
recommended the “use of contractual dispute resolution 
processes to resolve disputes over” individuals contracts. 
(Ibid.) 
  
Complicating the picture, in the fall of 2012 the CARB 
turned its attention to legacy contracts as well, which 
meant that **52 regulatory proceedings on that issue were 
taking place before two different agencies. On September 
20, 2012, the CARB issued a resolution stating its 
intention to develop a methodology to provide transition 
assistance to energy producers with a compliance 
obligation cost under the cap-and-trade regulation that 
could not be “reasonably recovered due to a legacy 
contract.” (CARB Resolution 12–33 (Sept. 20, 2012), p. 3 
< http://www.arb.ca.gov>.) Although the CARB would 
ultimately take the lead in propounding regulations to deal 
with legacy contracts, at the time of the arbitration the 
most recent attempt to establish a working definition was 
the August 2012 definition by the CPUC ALJs. 
  
 

F. The Arbitration 

1. The initiation of the arbitration 

Negotiation and mediation having failed,7 on November 8, 

2012, PG & E initiated arbitration in accordance with the 
dispute resolution provisions of *83 the PPA. A panel of 
three arbitrators was convened to hear the dispute: Judge 
W. Scott Snowden, retired; Judge Richard M. Silver, 
retired; and attorney Martin Quinn. 
  
PG & E sought a declaration that the PPA (1) “addresses 
GHG compliance costs” and “assigns responsibility for 
those costs to Panoche,” and (2) “at the time the PPA was 
signed, Panoche understood that, under the PPA, if there 
was a future change in law that imposed a cost on the 
facility because of its GHG emissions, Panoche would be 
responsible for paying that cost.” PG & E sought a 
definitive interpretation of the PPA in the hope of 
convincing the regulators that Panoche should not be 
entitled to “legacy contract” status or to transitional relief. 
  
Panoche filed a counterclaim for declaratory relief that (1) 
the PPA does not “provide for recovery of GHG costs, 
either explicitly or by virtue of a payment mechanism” 
(based on the language of the CPUC ALJs’ August 2012 
proposed eligibility criteria); and (2) “under section 3.1(b) 
of the PPA, [Panoche is not] required to bear AB 32 GHG 
compliance costs that exceed an annual average of the 
greater of $100,000 per year or $.50 per kW year.” 
  
 

2. Panoche’s motion to dismiss or stay the arbitration 

On January 15, 2013, Panoche filed a motion to dismiss 
or stay the arbitration pending further proceedings by the 
CARB and the CPUC. It argued PG & E’s declaratory 
relief claim was not “ripe” because of the pending 
regulatory proceedings. In Panoche’s view, the real 
dispute between the parties was in relation to how the 
regulatory bodies would allocate costs for allowances. 
According to Panoche’s theory, the action taken by the 
CARB and the CPUC would trump any contractual 
provision related to allocation of costs, and it was a waste 
of time and resources to arbitrate the contractual issues 
before the regulatory bodies had adopted a definite policy 
governing legacy contracts. Without the expected 
regulatory rules or criteria—rules or criteria that the 
CPUC and/or the CARB anticipated would issue by the 
end of August 2013—Panoche contended that it **53 was 
impossible for the arbitration panel to reach a decision 
that would dispose of the controversy between Panoche 
and PG & E over GHG costs. The sole basis Panoche 
gave for requesting a stay or dismissal was the claim of 
unripeness. 
  
PG & E argued the arbitration concerned a simple matter 
of contract interpretation based on an analysis of the 
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PPA’s terms and the course of negotiations that occurred 
in 2005 and 2006. According to PG & E, this was not the 
same broad policy issue relating to overall GHG cost 
allocation that the CARB and the CPUC were 
considering, and the regulatory bodies had no intention of 
delving into the details of individual PPAs. Moreover, PG 
& E *84 claimed, the CPUC had directed PG & E to 
attempt to renegotiate its PPA with Panoche, which 
included the question whether “the existing contract may 
have taken the passage of AB 32 into consideration.” 
(Decision on System Track I and Rules Track III of the 
Long–Term Procurement Plan, supra, 2012 Cal.P.U.C. 
Lexis 192, at p. *94.) And, of course, PG & E argued that 
an arbitration award settling the parties’ contractual 
dispute would not be simply an “advisory” opinion, but 
rather would be useful to the regulators in determining 
public policy. 
  
The arbitrators found the dispute was ripe for adjudication 
and denied Panoche’s motion. They reasoned: “Panoche 
has failed to demonstrate how proceeding with this 
arbitration would either replicate, interfere or conflict 
with, or provide an advisory opinion to the ongoing 
CPUC and CARB proceedings. Indeed, by Panoche’s 
own admission, these public agencies are merely deciding 
how to handle power purchase agreements that were 
executed prior to AB 32 that lack terms and conditions 
specifically designating responsibility for GHG costs.... 
They are not deciding whether any individual contracts, 
such as the parties’ PPA, actually lacked such terms and 
conditions—the sole and exact issue before the Panel 
here. [¶] Thus, because PG & E has presented a real 
controversy that is appropriate for immediate judicial 
resolution because it concerns an issue that will not be 
resolved by either of the public agencies, this 
contractually-agreed-to forum is the appropriate venue for 
the parties to resolve their claims.” After significant 
discovery was conducted, a five-day arbitration was held 
in April 2013. 
  
 

3. The arbitrators’ decision on the merits 

On May 2, 2013, the panel reached its decision, ruling in 
favor of PG & E. As quoted above, the PPA included 
Section 3.6(a), a change in law provision, under which PG 
& E claimed the costs of compliance with AB 32 had 
been assumed by Panoche. (See fn. 3, ante.) That 
provision required Panoche to “comply with all applicable 
requirements of Law ... relating to the Facility” and to “be 
responsible for procuring and maintaining, at its expense, 
all Governmental Approvals and emissions credits 
required for operation of the Units throughout the Service 

Term....” “Law” was also defined in the PPA to include a 
“statute, law, ... [or] enactment,” including one “enacted, 
amended, or issued after the Execution Date [of the PPA] 
and which becomes effective during the Contract term,” 
and it also included “regulation[s].” Thus, the arbitrators 
ruled that both AB 32 and the CARB’s cap-and-trade 
regulations were part of the “Law,” as defined in the PPA, 
and by committing to comply with “Law” within the 
meaning of the PPA, Panoche had contractually agreed to 
bear the costs of compliance. The arbitrators specifically 
concluded that “[o]ne such ‘Law’—the cap-and-trade 
regulations—requires entities such as Panoche to pay for 
and acquire **54 sufficient GHG allowances to cover 
their carbon emissions. Panoche, therefore, agreed to 
comply with this requirement of the cap-and-trade 
regulations.” 
  
*85 Both the term “Law” and the term “Governmental 
Approval” as used in the PPA were also defined to 
include an “authorization.” Because an “allowance” is 
defined by statute as “an authorization to emit, during a 
specified year, up to one ton of carbon dioxide 
equivalent” (Health & Saf.Code, § 38505, subd. (a)), the 
emission allowances required under AB 32 and its 
implementing regulations constituted “Governmental 
Approvals” within the meaning of the PPA, and 
“Panoche, therefore, contractually agreed to procure AB 
32 allowances at its expense.” Despite the fact that GHG 
emissions were never mentioned by name in the PPA, the 
arbitrators concluded the PPA’s “change in law” 
provision required Panoche to assume the costs of GHG 
compliance. 
  
The arbitrators found support for this conclusion in the 
testimony of Panoche’s lead negotiator, Keith Derman, 
one of Panoche’s key witnesses in the arbitration. Derman 
was a partner at Energy Investors Funds (EIF), a private 
equity fund based in Boston, Massachusetts, that owns the 
Firebaugh plant. He admitted in a deposition that he 
understood when the PPA was signed that the “four 
corners of the contract” made Panoche responsible for the 
costs “if a government law changed and imposed a cost 
on Panoche relating to the facility’s carbon emissions.” 
His follow-up observation that “there was no specific 
language in the agreement to deal with greenhouse gases” 
struck the arbitrators as “unpersuasive.” 
  
As further support for their decision, the arbitrators noted 
that during contract negotiations, in response to PG & E’s 
proposed “change in law” amendments, Panoche 
suggested that it should receive higher compensation in 
the event of a change in the law that imposed higher costs 
of performance on Panoche, but this change was never 
incorporated into later revisions. Panoche also proposed 
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that both parties share responsibility for compliance with 
all applicable requirements of law; that the PPA should 
eliminate the language specifying that Panoche would 
have to pay for all “Governmental Approvals”; that 
Panoche could not be declared in default if it was unable 
to (or simply failed to) obtain necessary Governmental 
Approvals; that the PPA should eliminate the requirement 
that Panoche obtain all needed “emissions credits”; and 
that the Force Majeure clause should be modified to 
include Panoche’s “inability to obtain and maintain any 
governmental Approvals required....” The markups of the 
PPA also show a note by Panoche requesting that the 
parties “[d]iscuss change in law issues.” 
  
PG & E also sent a letter to Panoche explaining that 
Panoche’s proposed changes to the amended PPA “would 
make major changes to the benefits and burdens of PG & 
E’s form PPA, significantly affecting the value of your 
Final Offers to PG & E.” PG & E insisted that Panoche’s 
offer “needs improvement in order to be further 
considered.” Despite Panoche’s early resistance to the *86 
changes, negotiations continued and Panoche eventually 
accepted PG & E’s proposed amendments to the PPA so 
that Section 3.6(a) now reads as quoted in footnote 3, 
ante. 
  
Documents generated by Panoche outside of the direct 
negotiations confirmed Panoche’s contemporaneous 
understanding that it bore the risk of costs to comply with 
future GHG legislation. For instance, in a memorandum 
in March 2006 (before the PPA was signed), Derman 
advised EIF’s investment committee of the benefits and 
risks of the Panoche project, **55 noting as a risk that 
“there is remaining fear that [California] is monitoring 
carbon emissions” and that there was “no current 
mitigation in place” to address this risk. He testified in his 
deposition it was “true” that he understood that 
“California might impose a cost on carbon emissions.” 
The arbitrators found Derman’s admissions “telling” in 
reaching their conclusions. 
  
EIF also issued a bond offering memorandum some two 
years after the PPA was signed (but before the present 
dispute arose), which discussed AB 32, including that its 
“regulatory program may include a trading market for 
greenhouse gas emissions credits” and “the Facility [in 
Firebaugh] ... likely will be required to comply with these 
AB 32 regulations” and “likely ... will participate in the 
greenhouse gas emissions credit market, and will be 
required to make certain expenditures from time to time 
to purchase such credits.” The arbitrators also considered 
this document to be “proof of Panoche’s understanding 
and consideration of the impact that AB 32 could have on 
the [Firebaugh] Facility and its bottom line....” 

  
Panoche argued that it would never have accepted the cost 
risk associated with GHG emissions because it would 
have viewed this risk as too “unknown, unlimited, 
unquantifiable.” The arbitrators, however, found 
“overwhelming evidence” to the contrary. The arbitrators 
tracked the drafting changes proposed to the PPA during 
negotiations, which (as outlined above) showed that 
Panoche had initially resisted taking responsibility for 
costs of implementing AB 32, but eventually agreed. 
  
After weighing the evidence bearing on the parties’ 
contracting intent, the arbitration panel found “clearly, 
Panoche was aware that it would be responsible for 
paying the cost of any change in law that imposed a cost 
on the Plant because of its GHG emission.” The 
arbitrators concluded Panoche’s failure to raise its price 
for electricity after PG & E insisted on the “change in 
law” provision reflected its “own evaluation of the 
risks”—which some of its witnesses considered 
“minimal”—rather than any misunderstanding that it was 
assuming the cost of changes in the law. Though they did 
not use the term “business judgment,” the arbitrators 
found in essence that Panoche appreciated the risk 
involved in its decision not to raise the price of electricity 
*87 in its bid after being forewarned by PG & E that it 
would be required to cover AB 32 compliance costs. 
Evidently, though, Panoche wanted to be awarded the 
contract with PG & E badly enough that it took a gamble 
that those risks would not prove too onerous. The 
arbitrators found that the contract price in the PPA took 
into account the costs associated with AB 32’s impending 
GHG regime. And the panel concluded there is no danger 
that Panoche will lose money on the contract, specifically 
finding that “Panoche’s projected profit margins were of 
such a substantial size ... that there was still ample room 
for profit even with GHG compliance costs being 
considered.” 
  
In light of their findings, the arbitrators granted PG & E’s 
request for declaratory relief on both of its issues, as 
follows: (1) “It is hereby declared that the PPA addresses 
greenhouse gas emissions ... compliance costs and assigns 
responsibility for those costs to Panoche” and (2) “It is 
hereby declared that at the time the PPA was signed, 
Panoche understood that, under the PPA, if there was a 
future change in the law that imposed a cost on the 
facility because of its GHG emissions, Panoche would be 
responsible for paying that cost.” The arbitrators 
emphasized they were “not rendering an advisory 
decision on an issue of great policy importance,” but 
rather were concerned solely with **56 “contract 
interpretation” and “what, exactly, the [p]arties 
understood.” 
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With respect to Panoche’s first counterclaim for 
declaratory relief, the panel was not swayed by the fact 
that the PPA does not specifically mention cost recovery 
for AB 32 allowances or GHG emissions by name and 
found that fact was “not dispositive.” The arbitrators 
found there was a “payment mechanism” in place under 
the PPA that allowed Panoche to recover GHG costs in 
that PG & E was required under Section 4.3 of the PPA to 
make “full payment” for the electrical power produced by 
Panoche, in accordance with formulas set forth in the 
PPA. The arbitrators therefore denied Panoche’s first 
counterclaim for declaratory relief. Panoche’s second 
counterclaim for declaratory relief sought to establish 
limits on Panoche’s liability for GHG costs based on 
Section 3.1 of the PPA, which covered “Resource 
Adequacy Requirement.” The arbitrators found that 
section inapplicable to GHG costs and denied the 
requested relief. Finally, the arbitrators postponed 
decision on attorney fees and costs under the PPA, 
Section 12.4(c). 
  
Eight days after the arbitrators’ decision, PG & E advised 
the CPUC of the arbitrators’ decision, apparently sending 
it a copy of the arbitration award. Shortly thereafter, on 
June 25, 2013, Panoche petitioned the superior court for 
an order vacating the award under section 1286.2, 
subdivision (a)(5). The award remained in effect from its 
inception until vacated by the superior court in late 
September 2013. 
  
 

*88 G. Additional Regulatory Developments While 
the Arbitration Award was in Effect 

Even as the arbitration proceeded and afterwards, the 
regulators continued attempting to decide how to deal 
with legacy contracts. On May 1, 2013, the CARB held a 
workshop to discuss the issue of legacy contracts with 
stakeholders, at which it was suggested that contracts 
involving IOUs and contracts involving other utilities 
should all be dealt with by the CARB, not the CPUC, and 
should be subject to the same rules. Beginning in late 
June 2013, the CPUC began expressing a willingness to 
cede authority to the CARB over contracts involving 
IOUs, so that all parties in legacy contracts would be 
treated the same; ultimately, in March 2014, the CPUC 
did cede authority to the CARB. (Decision Clarifying 
Commission Policy on Greenhouse Gas Cost 
Responsibility for Contracts Executed Prior to the 
Passage of Assembly Bill 32 (Mar. 13, 2014) Cal.P.U.C. 
Dec. No. 14–03–003 [Cal.P.U.C. Lexis 145, at p. 1] 
(Decision Clarifying CPUC Policy ).) 
  
The CARB proposed a new regulation on July 15, 2013 

that would provide transition assistance to energy 
producers in legacy contracts through the year 2014. The 
essence of that regulation, as will be discussed more fully 
below, was that energy producers who were party to a 
power purchase and sale agreement in which the “price ... 
does not provide for recovery of the costs associated with 
compliance with” the cap-and-trade program would be 
entitled to free “direct allocation” of allowances by the 
CARB through 2014. (See Cal.Code Regs., tit. 17, §§ 
95802, subd. (a)(204), 95890, subd. (e), 95894.) 
  
In recommending the new regulations, the CARB staff 
identified 19 contracts in dispute statewide and said: “In 
all cases, [the CARB] has encouraged resolution through 
contract renegotiation between the parties. In several 
cases, renegotiation has resolved the legacy contract 
concern. [The CARB] understands the approximately 19 
remaining contracts to be in various stages of 
renegotiation. [The CARB] continues to encourage 
private resolution.” **57 The regulation the CARB 
proposed, staff believed, “maintain[ed] a strong incentive 
to continue renegotiation.” 
  
Stakeholder commentary on the proposed regulations 
continued through the summer, including commentary 
from PG & E and Panoche. Generally speaking, Panoche 
supported the new CARB regulation, while PG & E 
recommended changes. Among other things, PG & E 
suggested that “transition assistance” be provided only to 
those energy producers who signed contracts before 
August 15, 2005, when PG & E claimed the prospect of 
GHG-related costs was already clear. PG & E also 
suggested that the definition of legacy contracts should 
exclude contracts of energy producers against whom an 
*89 arbitrator had ruled on the contract dispute with the 
utility.8 PG & E also suggested that the CARB incorporate 
into its definition of “legacy contracts” language designed 
around its own second claim for declaratory relief: 
namely, that a power purchase agreement would not be 
considered a legacy contract if, “at the time the agreement 
was executed, the [energy generator] understood that if 
there were a future change in the law that imposed a cost 
on the facility because of its greenhouse gas emissions, 
the [energy generator] would be responsible for paying 
that cost.” These changes were not adopted by the CARB. 
  
On September 4, 2013, while Panoche’s petition to vacate 
the arbitration award was still pending, the CARB issued 
an Initial Statement of Reasons (ISOR) for its proposed 
regulations, including proposing to add a definition of 
“legacy contracts” that in substance is identical to the 
definition ultimately adopted some nine months later. 
(Compare CARB, Proposed Amendments to the 
California Cap on Greenhouse Gas Emissions and 
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Market–Based Compliance Mechanisms, Initial Statement 
of Reasons (ISOR), Appendix E (Sept. 4, 2013) Proposed 
Regulation Order, § 95802, subd. (a)(195) at < 
http://www.arb.ca.gov/regact/2013/capandtrade13/capand
trade13.htm> [as of July 1, 2016] with current Cal.Code 
Regs., tit. 17, § 95802, subd. (a)(204).) 
  
With respect to consideration of individual contracts, the 
ISOR explained: “[The CARB] is not in a position to have 
full knowledge of the original negotiation and how GHG 
costs were discussed during these contract negotiations. In 
comments that [the CARB] received, there was apparent 
disagreement during the various discussions among 
parties as to how to consider the inclusion of such costs. It 
is not appropriate for [the CARB] to interject itself into 
the interactions between parties in private contract 
discussions where [the CARB] cannot possibly know 
what both sides intended when they executed the 
contract.” 
  
The ISOR did not, however, abandon the notion that the 
parties should continue trying to resolve their differences 
independently: “While [the CARB’s] preferred approach 
to resolving the situation is for the parties to renegotiate 
the contracts, [the CARB] recognizes that renegotiation 
takes time.” In the meantime, the ISOR explained, 
transitional relief for generators in legacy contracts would 
be provided under **58 section 95894 of title 17 of the 
Code of Regulations. 
  
 

*90 H. The Court Order Vacating the Arbitration 
Award 

Panoche brought its petition to vacate the arbitration 
awards under section 1286.2, subdivision (a)(5), which 
authorizes a court to vacate an arbitration award if the 
“rights of the [petitioning] party were substantially 
prejudiced by the refusal of the arbitrators to postpone the 
hearing upon sufficient cause being shown....” Under that 
section, if the statutory requirements are met, the court 
“shall” vacate the arbitration award. PG & E opposed the 
petition and requested that the court instead confirm the 
arbitrators’ interim award and enter judgment accordingly 
pursuant to section 1287.4. Again, Panoche’s briefing 
focused exclusively on the concept of ripeness, but this 
time it attempted to mold its arguments to fit within the 
linguistic frame established by section 1286.2, 
subdivision (a)(5) by arguing that the lack of ripeness 
constituted “sufficient cause” to “postpone” the 
arbitration. 
  
On September 20, 2013, the trial court, having been kept 
up-to-date on the regulatory developments, granted 
Panoche’s petition. The court ruled that Panoche’s 

ripeness motion before the arbitration panel could be 
reviewed under section 1286.2, subdivision (a)(5) because 
(1) it amounted to a request to “postpone” the arbitration 
within the meaning of the statute; (2) it was supported by 
“sufficient cause”; and (3) Panoche was “substantially 
prejudiced” by the arbitrators’ refusal to grant a delay in 
the proceedings while the CPUC and the CARB 
completed their regulatory proceedings. PG & E filed a 
timely notice of appeal from the court’s order. 
  
 

I. Further Regulatory Developments after the 
Appeal Was Filed 

In response to a request by Panoche, we take judicial 
notice of the following developments in the regulatory 
proceedings after the notice of appeal was filed. On 
November 8, 2013, the CARB proposed the amendments 
to the cap-and-trade regulation from the September 2013 
ISOR, discussed above. Those amendments were adopted 
by the CARB in April 2014, and went into effect July 1, 
2014. (CARB, Amendments to California Cap on 
Greenhouse Gas Emissions and Market–Based 
Compliance Mechanisms, Resolution 14–4 (Apr. 25, 
2014) (Resolution 14–4), at 
<www.arb.ca.gov/regact/2013/capandtrade13/res14–4.pdf
> [as of July 1, 2016]; history foll. Cal.Code Regs., tit. 17, 
§ 95894.) 
  
Meanwhile, at the CPUC, by February 10, 2014, an ALJ 
had also addressed the issue of legacy contracts in a 
proposed decision (Proposed CPUC Clarification 
Decision) setting forth a policy statement of the CPUC 
with respect to legacy contracts: “It is the policy of the 
[CPUC] that greenhouse gas costs and responsibility for 
such costs should be clearly articulated in Legacy 
Contracts in order to account for greenhouse gas costs 
*91 in generation dispatch decisions. The [CPUC] 
reiterates this policy and orders the utilities to continue 
renegotiating contracts to include provisions to ensure 
that generators party to Legacy Contracts receive 
compensation for their greenhouse gas costs.” The 
proposed decision again expressed the CPUC’s 
disinclination to address the issue by interpreting 
individual contracts: “[The CPUC] does not find it 
appropriate to address issues of greenhouse gas cost 
responsibility at the individual contract level.” We do not 
read that statement to mean that issues concerning 
contractual interpretation were to be ignored. Instead, the 
ALJ said, “The [CPUC] has **59 consistently encouraged 
parties to resolve disputes over GHG cost responsibility in 
Legacy Contracts through negotiation and settlements or 
(if necessary) through the dispute resolution processes 
articulated in existing contracts.” These observations were 
retained in the CPUC’s Decision Clarifying CPUC 
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Policy, supra, 2014 Cal.P.U.C. Lexis 145, at p. *1. 
  
In the Proposed CPUC Clarification Decision, the CPUC 
also made the following observation: “Most of the 
contracts raised in this proceeding, including the 
Panoche contract, were negotiated and signed at a time 
when it was reasonably foreseeable that there would be 
costs for GHG compliance in the future, but the extent to 
which such costs were accounted for in the contracts may 
not be clear. To the extent that these Legacy Contracts do 
not contain terms that explicitly allocate responsibility for 
GHG compliance costs, it may not be clear which party, if 
any, bears responsibility for those costs under the 
contract. It would be inappropriate to amend a contract to 
require utilities and their ratepayers to pay those 
compliance costs a second time if they were accounted for 
in the original contract. At the same time, the [CPUC] is 
not in a position to know whether GHG costs are already 
embedded in existing contracts; that is a factual question 
that is beyond the scope of this proceeding. To make these 
factual determinations, Legacy Contracts must be 
examined individually, and avenues exist, such as a 
contract’s explicit dispute resolution process, that are 
more appropriate than this proceeding for resolving 
questions of the presence or absence of specific GHG cost 
compensation terms and conditions in Legacy Contracts.” 
(Italics added.) The final decision omitted the first 
sentence of the quoted paragraph at Panoche’s request. 
(See Decision Clarifying CPUC Policy, supra, 2014 
Cal.P.U.C. Lexis 145, at pp. *14–15, *19–20.) 
  
At the same time, however, the CPUC decided to defer to 
the developing CARB regulations on the issue of legacy 
contracts. Essentially, the CPUC decided that energy 
producers in contracts with IOUs should be treated the 
same as producers under contract with other utilities. The 
regulations now in force include the definition of “Legacy 
Contract” adopted by the CARB: “ ‘Legacy Contract’ 
means a written contract or tolling agreement, originally 
executed prior to September 1, 2006, governing the sale 
of electricity and/or legacy contract qualified thermal 
output at a price, determined by either a *92 fixed price 
or price formula, that does not provide for recovery of the 
costs associated with compliance with this regulation ; the 
originally executed contract or agreement must have 
remained in effect and must not have been amended since 
September 1, 2006 to change or affect the terms 
governing the California greenhouse gas emissions 
responsibility, price, or amount of electricity or legacy 
contract qualified thermal output sold, or the expiration 
date....” (Cal.Code Regs., tit. 17, § 95802, subd. (a)(204), 
italics added.) Energy producers who are parties to legacy 
contracts are granted “direct allocation” of allowances 
from the CARB, at no cost to the producers, under the 

new regulations. (Id., § 95894.) 
  
However, before receiving the first such direct allocation, 
and for each year in which an energy producer seeks to 
renew its eligibility, it is required to make a 
“[d]emonstration of [e]ligibility,” including an attestation 
under penalty of perjury that its PPA “does not allow the 
covered entity to recover the cost of legacy contract 
emissions from the legacy contract counterparty 
purchasing electricity and/or legacy contract qualified 
thermal output **60 from the unit or facility.”9 (Cal.Code 
Regs., tit. 17, § 95894, subd. (a) & (a)(3)(A).) This 
requirement was included because it was “necessary to 
prove the information declared is true and to facilitate [the 
CARB] legal action against the entity requesting 
allowance allocation if the information submitted is false 
information.” We take judicial notice that Panoche was 
granted transition assistance for the years 2013, 2014 and 
2015 after review of its application for the reporting 
period ending September 2, 2014. 
  
 

*93 III. DISCUSSION 

A. Because the PPA Restricted the Arbitrators’ 
Power to that of a California Superior Court Judge, 
the Arbitrators Were Not Authorized to Entertain 
an Unripe Dispute. 

Panoche structured its arguments both in the arbitration 
and before the trial court around a tenet of 
justiciability—ripeness—that is fundamental to judicial 
decisionmaking. But does the concept of ripeness apply in 
an arbitral setting to the same extent that it applies in 
court? After briefing in this appeal was completed, 
Division Four of the Second District Court of Appeal 
answered that question in the negative in Bunker Hill 
Park Ltd. v. U.S. Bank National Assn. (2014) 231 
Cal.App.4th 1315, 180 Cal.Rptr.3d 714 (Bunker Hill ). 
Absent an agreement by the parties to import the doctrine 
of ripeness into their arbitration contract, the panel 
explained in Bunker Hill, a dispute that might not be 
justiciable in court for lack of ripeness is nonetheless 
arbitrable if it otherwise falls within the scope of the 
governing arbitration clause. (Id. at pp. 1325–1330, 180 
Cal.Rptr.3d 714.) 
  
Bunker Hill reasoned: “Arbitration is foremost a creature 
of contract. [Citation.] ‘Arbitration’s consensual nature 
allows the parties to structure their arbitration agreements 
as they see fit. They may limit the issues to be arbitrated, 
specify the rules and procedures under which they will 
arbitrate, designate who will serve as their arbitrator(s), 
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and limit with whom they will arbitrate.’ [Citation.] 
Contracting parties also are free to negotiate and restrict 
the powers of an arbitrator and the universe of issues that 
he or she may resolve; ‘ “[t]he powers of an arbitrator 
derive from, and are limited by, the agreement to 
arbitrate.” ’ [Citation.] ‘As for the requirement that there 
exist a controversy, **61 it is sufficient the parties 
contractually have agreed to resort to a third party to 
resolve a particular issue.’ [Citation.] ‘The limited 
function reserved to the courts in ruling on an application 
for arbitration is not whether the claim has merit, but 
whether on its face the claim is covered by the contract.’ 
[Citation.] Thus, we look to the terms of the parties’ 
contract to ascertain whether they agreed to arbitrate a 
particular disagreement or to restrict the arbitrator to 
resolving certain issues.” (Bunker Hill, supra, 231 
Cal.App.4th at p. 1326, 180 Cal.Rptr.3d 714.) Based on 
the foregoing considerations, the Court of Appeal in 
Bunker Hill ordered the superior court to compel the 
arbitration to proceed. (Id. at p. 1330, 180 Cal.Rptr.3d 
714.) 
  
[1]Bunker Hill recognized that parties may contractually 
limit arbitrators’ roles to the adjudication of justiciable 
controversies, and the present dispute is one in which they 
have done just that. The clause in question, part of the 
arbitration provision (Section 12.4(c)), does not actually 
mention ripeness or justiciability, but simply provides: 
“The Parties are aware of the decision in *94 Advanced 
Micro Devices, Inc. v. Intel Corp., 9 Cal.4th 362 [36 
Cal.Rptr.2d 581, 885 P.2d 994] (1994) , and, except as 
modified by this Agreement, intend to limit the power of 
the arbitrator to that of a Superior Court judge enforcing 
California Law.” 
  
In Advanced Micro Devices, Inc. v. Intel Corp. (1994) 9 
Cal.4th 362, 36 Cal.Rptr.2d 581, 885 P.2d 994 (Advanced 
Micro Devices ), the Supreme Court upheld an arbitrator’s 
award that arguably exceeded the powers a superior court 
judge could have exercised in fashioning a remedy for 
breach of contract. (Id. at pp. 367, 390–391, 36 
Cal.Rptr.2d 581, 885 P.2d 994.) Specifically, the 
arbitrator fashioned a remedy for Intel’s breach of implied 
covenants of good faith and fair dealing that gave 
Advanced Micro Devices (AMD) a permanent, 
nonexclusive, royalty-free license to Intel’s 8086 
generation of microprocessors. (Id. at pp. 385–386, 36 
Cal.Rptr.2d 581, 885 P.2d 994.) AMD petitioned to have 
the superior court confirm the award (§§ 1286, 1287.4), 
and Intel petitioned for it to correct the award (§ 1286.6) 
by striking two paragraphs, arguing that the remedy 
granted by the arbitrator exceeded the contractual 
remedies for breach. (Advanced Micro Devices, supra, at 
p. 371, 36 Cal.Rptr.2d 581, 885 P.2d 994.) The trial court 

confirmed the arbitrators’ award, but the Court of Appeal 
reversed, granting Intel the relief it requested. The 
Supreme Court later reversed the Court of Appeal’s 
decision. 
  
The Supreme Court held “our statutes (§§ 1286.2, 
[former] subd. (d), 1286.6, subd. (b)) do not distinguish 
between the arbitrators’ power to decide an issue and their 
authority to choose an appropriate remedy; in either 
instance the test is whether the arbitrators have ‘exceeded 
their powers.’ Because determination of appropriate relief 
also constitutes decision on an issue, these two aspects of 
the arbitrators’ authority are not always neatly separable.” 
(Advanced Micro Devices, supra, 9 Cal.4th at p. 373, 36 
Cal.Rptr.2d 581, 885 P.2d 994.) “Arbitrators, unless 
specifically restricted by the agreement to following legal 
rules, ‘ “may base their decision upon broad principles of 
justice and equity....” [Citations.] As early as 1852, this 
court recognized that, “The arbitrators are not bound to 
award on principles of dry law, but may decide on 
principles of equity and good conscience, and make their 
award ex aequo et bono [according to what is just and 
good].” [Citation.]’ (Moncharsh v. Heily & Blase (1992) 
3 Cal.4th 1, 10–11 [10 Cal.Rptr.2d 183, 832 P.2d 899].) 
Were courts to reevaluate **62 independently the merits 
of a particular remedy, the parties’ contractual expectation 
of a decision according to the arbitrators’ best judgment 
would be defeated.” (Advanced Micro Devices, supra, at 
pp. 374–375, 36 Cal.Rptr.2d 581, 885 P.2d 994.) 
  
PG & E argues Section 12.4(c) of the PPA does not 
incorporate the concept of ripeness into the arbitration 
because Advanced Micro Devices dealt only with the 
remedial powers of an arbitrator, whereas the ripeness 
limitation on adjudication has nothing to do with available 
remedies. Because of the *95 reference to Advanced 
Micro Devices in the preamble to Section 12.4(c), PG & E 
would have us interpret this language to mean “the 
remedial power ... of a Superior Court judge.” Even if the 
decisionmaking power of courts and arbitrators could be 
neatly compartmentalized into “remedial” power and 
other kinds of power—an idea the Supreme Court rejected 
in Advanced Micro Devices— the plain language of 
Section 12.4(c) undercuts PG & E’s argument. We will 
not insert additional language into the PPA that the parties 
themselves did not include. We instead conclude that part 
of “California law” which the arbitrators were empowered 
to enforce only to the same extent as a superior court 
judge was the rule limiting courts to the resolution of 
“ripe” controversies. This case therefore comes within the 
exception envisioned in Bunker Hill. 
  
 

B. The Appeal Is Not Moot. 
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Before addressing the ripeness issue, we turn to another 
threshold issue, this one at the other end of the 
justiciability spectrum—mootness. On June 19, 2014, 
contemporaneously with filing its respondent’s brief, 
Panoche filed a motion to dismiss the appeal as moot 
based on after-occurring developments in the regulatory 
proceedings, as described above.10 Panoche argued that 
“[o]n April 25, 2014, the CARB passed its final 
cap-and-trade amendments, awarding Panoche and other 
similarly-situated parties ‘transitional relief’ to cover their 
GHG costs for the first five years of the CARB’s 
cap-and-trade program (i.e., until AB 32’s expiration), 
with the opportunity to obtain additional relief in the 
future.” Ironically, by arguing mootness, Panoche in 
effect claims its disagreement with PG & E is both unripe 
and overripe. Panoche never explains when exactly, if 
ever, the controversy was ripe. It has consistently claimed 
and continues to claim the contract dispute had not yet 
“congealed” into a justiciable controversy as of the time 
of the arbitration, yet also claims that by June 19, 
2014—before this appeal was fully briefed—events in the 
regulatory arena had so far overtaken these proceedings as 
to render the appeal moot. For the reasons that follow, we 
cannot accept this logic. 
  
[2]“[W]hen, pending an appeal from the judgment of a 
lower court, and without any fault of the defendant, an 
event occurs which renders it impossible for this court, if 
it should decide the case in favor of plaintiff, to grant him 
any effectual relief whatever, the court will not proceed to 
a formal *96 judgment, but will dismiss the appeal.” ( 
**63 Paul v. Milk Depots, Inc. (1964) 62 Cal.2d 129, 132, 
41 Cal.Rptr. 468, 396 P.2d 924, quoting Consolidated 
Vultee Aircraft Corp. v. United Auto. Etc. Workers (1946) 
27 Cal.2d 859, 863, 167 P.2d 725.) Witkin, with 
characteristic clarity, distinguishes the two concepts 
thusly: Unripe cases are “[t]hose in which parties seek a 
judicial declaration on a question of law, though no actual 
dispute or controversy ever existed between them 
requiring the declaration for its determination.” (3 Witkin, 
Cal. Procedure (5th ed. 2008) Actions, § 21, p. 85.) Moot 
cases, in contrast, are “[t]hose in which an actual 
controversy did exist but, by the passage of time or a 
change in circumstances, ceased to exist.” (Id. at p. 86.) 
  
[3] [4] [5] [6]Thus, “ ‘ripeness is not a static state’ [citation], 
and a case that presents a true controversy at its inception 
becomes moot ‘ “if before decision it has, through act of 
the parties or other cause, occurring after the 
commencement of the action, lost that essential character” 
’ ” (Wilson & Wilson v. City Council of Redwood City 
(2011) 191 Cal.App.4th 1559, 1573, 120 Cal.Rptr.3d 665 
(Wilson & Wilson ).) “The pivotal question in determining 
if a case is moot is ... whether the court can grant the 

plaintiff any effectual relief. [Citations.] If events have 
made such relief impracticable, the controversy has 
become ‘overripe’ and is therefore moot.” (Id. at p. 1574, 
120 Cal.Rptr.3d 665.) An appeal is not moot, however, 
where “a material question remains for the court’s 
consideration,” so long as the appellate decision can grant 
a party to the appeal effectual relief. (Vargas v. Balz 
(2014) 223 Cal.App.4th 1544, 1550–1551, 168 
Cal.Rptr.3d 154.) Thus, “an appeal will be decided ... 
where part but not all of the controversy has been 
rendered moot.” (Mercury Interactive Corp. v. Klein 
(2007) 158 Cal.App.4th 60, 78, 70 Cal.Rptr.3d 88.) 
  
[7]The unresolved question of costs and attorney fees, by 
itself, is enough to defeat Panoche’s mootness argument. 
The PPA includes a fee-shifting provision that allows 
recovery of arbitration costs and reasonable attorney fees 
to the “prevailing party.” The arbitrators’ decision in May 
2013 left the question of fees open, but PG & E was 
determined to be the prevailing party. After the 
arbitration, PG & E submitted a petition for fees and 
costs, claiming approximately $1.5 million in fees and 
nearly $228,000 in costs. After the arbitration award was 
vacated, Panoche filed a claim in the arbitration for 
approximately $1.7 million in attorney fees and $383,000 
in costs. The arbitrators have postponed ruling on the fees 
issue pending the outcome of this appeal. Since the 
arbitrators’ decision may drive the “prevailing party” 
determination in the arbitration, this appeal is not moot 
for that reason alone. (Center for Biological Diversity v. 
County of San Bernardino (2010) 185 Cal.App.4th 866, 
881, 111 Cal.Rptr.3d 374; Carson Citizens for Reform v. 
Kawagoe (2009) 178 Cal.App.4th 357, 365, 100 
Cal.Rptr.3d 358; Bolsa Chica Land Trust v. Superior 
Court (1999) 71 Cal.App.4th 493, 510, fn. 3, 83 
Cal.Rptr.2d 850; Mapstead v. Anchundo (1998) 63 
Cal.App.4th 246, 278–279, 73 Cal.Rptr.2d 602 [no 
rationale supports the theory that “a party who should 
have lost on *97 the merits at trial becomes the 
‘successful party’ when the issues become moot on 
appeal”]; Save Our Residential Environment v. City of 
West Hollywood (1992) 9 Cal.App.4th 1745, 1750–1751, 
12 Cal.Rptr.2d 308.) 
  
While Panoche may ultimately be correct in its 
assessment of the course of public policy going forward, 
we note that it overstates what the future holds for GHG 
regulation in California. Panoche contends that AB 32 
“expir[es]” in 2017, but that does not appear to be the 
case. The current GHG reduction targets under AB **64 
32 extend until 2020 (Health & Saf.Code, § 38550), and 
the Legislature has expressed the intent that GHG 
emissions limits “shall remain in effect unless otherwise 
amended or repealed,” with the expectation that such 
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limits will “continue in existence and be used to maintain 
and continue reductions in emissions of greenhouse gases 
beyond 2020.” (Health & Saf.Code, § 38551, subds. (a) & 
(b).) Thus, one of the foundations of Panoche’s mootness 
argument crumbles. In addition, the PPA will remain in 
effect until sometime in 2029. Given these long-range 
legislative objectives and the long-term contract in 
dispute, we expect the question of GHG emissions and the 
cost of reducing those emissions to continue to be an issue 
subject to regulation in California—and subject to dispute 
between the parties—for the foreseeable future, not a 
matter that has been settled definitively by the regulations 
now in effect. Moreover, although the CARB has arrived 
at a final definition of “legacy contracts,” Panoche 
suggests that this definition resolves all issues related to 
this appeal, but that is plainly not the case. The new 
regulation is not a self-executing grant of free allowances 
in perpetuity. It merely allows Panoche to receive such 
allowances if it attests under oath, annually, that the PPA 
“does not allow [Panoche] to recover the cost of legacy 
contract emissions from [PG & E].” (Cal.Code Regs., tit. 
17, § 95894, subd. (a)(3)(A).) 
  
Given the parties’ disagreement over whether the PPA 
allows Panoche to “recover” the costs of GHG 
compliance, we think it undeniable that the 
“demonstration of eligibility” requirement contained in 
the new regulation draws into question the contents and 
meaning of the PPA, including the arbitrators’ resolution 
of that dispute. Although we are of the view that the 
arbitration decision has clear, ongoing relevance to 
Panoche’s eligibility for “legacy contract” treatment 
going forward, we hasten to add that it in no way binds 
the hands of the regulators. The CARB may decide for 
policy reasons that Panoche should get free allowances in 
spite of the arbitrators’ decision. We have nothing to say 
about that. The regulators have broad policy-making 
power and they might decide, for example, that the 
general policy of sending a “price signal” to the public is 
a paramount consideration. Clearly, the arbitrators 
believed the risk of exposure to AB 32 compliance costs 
was known to and taken into account by Panoche when it 
entered the PPA in March 2006. While they made a 
thoughtful, considered, and in many ways compelling 
determination on that issue, they repeatedly emphasized 
that *98 their focus was limited to contract 
interpretation.11 As we explain further **65 below, the 
arbitrators were tasked with deciding an issue that, while 
relevant to ongoing regulatory proceedings, was 
fundamentally retrospective in nature, while the “legacy 
contract” issue pending in the regulatory arena was not 
only prospective in nature, but was suffused with policy 
considerations that the arbitrators were not capable of 
addressing. 

  
 

C. The Contractual Dispute Between PG & E and 
Panoche Was Ripe When the Arbitration 
Commenced, and Panoche Failed to Show Sufficient 
Cause to Postpone the Arbitration Under Section 
1286.2, Subdivision (a)(5). 

1. Limited judicial review of arbitration awards and the 
standard of review on appeal. 

[8] [9] [10] [11]“ ‘The merits of the controversy between the 
parties [to a private arbitration agreement] are not subject 
to judicial review.’ [Citations.] More specifically, courts 
will not review the validity of the arbitrator’s reasoning. 
[Citations.] Further, a court may not review the 
sufficiency of the evidence supporting an arbitrator’s 
award. [Citations.] [¶] Thus, it is the general rule that, 
with narrow exceptions, an arbitrator’s decision cannot be 
reviewed for errors of fact or law.” (Moncharsh v. Heily 
& Blase, supra, 3 Cal.4th at p. 11, 10 Cal.Rptr.2d 183, 
832 P.2d 899; see also, e.g., Richey v. AutoNation, Inc. 
(2015) 60 Cal.4th 909, 916, 182 Cal.Rptr.3d 644, 341 
P.3d 438; SWAB Financial, LLC v. E*Trade Securities, 
LLC (2007) 150 Cal.App.4th 1181, 1195, 58 Cal.Rptr.3d 
904 (SWAB Financial ); Jones v. Humanscale Corp. 
(2005) 130 Cal.App.4th 401, 407–408, 29 Cal.Rptr.3d 
881.) Section 1286.2, subdivision (a), which sets forth 
grounds for vacating an arbitration award, is an exception 
to the general rule. (SWAB Financial, supra, at p. 1196, 
58 Cal.Rptr.3d 904.) We are concerned in this appeal with 
subdivision (a)(5), which has been called “a safety valve 
in private arbitration that permits a court to intercede 
when an arbitrator has prevented a party from  *99 fairly 
presenting its case.” (Hall v. Superior Court (1993) 18 
Cal.App.4th 427, 439, 22 Cal.Rptr.2d 376 (Hall ) 
[discussing § 1286.2, former subd. (e), which is now 
subd. (a)(5) ]; accord, Epic Medical Management, LLC v. 
Paquette (2015) 244 Cal.App.4th 504, 518, 198 
Cal.Rptr.3d 28; Schlessinger v. Rosenfeld, Meyer & 
Susman (1995) 40 Cal.App.4th 1096, 1111, 47 
Cal.Rptr.2d 650.) 
  
[12] [13] [14]The parties agree that the court’s order vacating 
the arbitration award is subject to de novo review on 
appeal. “We review the trial court’s ruling de novo, but 
defer to the factual and legal findings made by the 
arbitrator. (California Faculty Assn. v. Superior Court 
(1998) 63 Cal.App.4th 935, 943–945 [75 Cal.Rptr.2d 1]; 
Oaktree Capital Management, L.P. v. Bernard (2010) 182 
Cal.App.4th 60, 68–69 [106 Cal.Rptr.3d 16].) ‘[W]e do 
not review the arbitrator’s findings ..., but take them as 
correct.’ (Roehl v. Ritchie (2007) 147 Cal.App.4th 338, 
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347 [54 Cal.Rptr.3d 185].)” (Cotchett, Pitre & McCarthy 
v. Universal Paragon Corp. (2010) 187 Cal.App.4th 
1405, 1416, 114 Cal.Rptr.3d 781.) To the extent the 
superior court judge made factual findings that are not 
inconsistent with the arbitrators’ findings, we review them 
for substantial evidence. (SWAB Financial, supra, 150 
Cal.App.4th at pp. 1196, 1198, 58 Cal.Rptr.3d 904.) 
Ripeness, too, is generally a legal issue subject to de novo 
review. (Bunker Hill, supra, 231 Cal.App.4th at p. 1324, 
180 Cal.Rptr.3d 714; **66 Environmental Defense 
Project of Sierra County v. County of Sierra (2008) 158 
Cal.App.4th 877, 885, 70 Cal.Rptr.3d 474.) We therefore 
employ our independent judgment in deciding this issue. 
  
 

2. The question of contract interpretation was ripe for 
arbitration. 

[15] [16] [17] [18]“ ‘The ripeness requirement, a branch of the 
doctrine of justiciability, prevents courts from issuing 
purely advisory opinions. [Citation.] It is rooted in the 
fundamental concept that the proper role of the judiciary 
does not extend to the resolution of abstract differences of 
legal opinion. It is in part designed to regulate the 
workload of courts by preventing judicial consideration of 
lawsuits that seek only to obtain general guidance, rather 
than to resolve specific legal disputes. However, the 
ripeness doctrine is primarily bottomed on the recognition 
that judicial decisionmaking is best conducted in the 
context of an actual set of facts so that the issues will be 
framed with sufficient definiteness to enable the court to 
make a decree finally disposing of the controversy. On the 
other hand, the requirement should not prevent courts 
from resolving concrete disputes if the consequence of a 
deferred decision will be lingering uncertainty in the law, 
especially when there is widespread public interest in the 
answer to a particular legal question. [Citations.]’ ... As 
the Court of Appeal observed in *100 California Water & 
Telephone Co. v. County of Los Angeles (1967) 253 
Cal.App.2d 16, 22 [61 Cal.Rptr. 618], ‘[a] controversy is 
“ripe” when it has reached ... the point that the facts have 
sufficiently congealed to permit an intelligent and useful 
decision to be made.’ ” (Vandermost v. Bowen (2012) 53 
Cal.4th 421, 452, 137 Cal.Rptr.3d 1, 269 P.3d 446, italics 
omitted, quoting Pacific Legal Foundation v. California 
Coastal Com. (1982) 33 Cal.3d 158, 170, 188 Cal.Rptr. 
104, 655 P.2d 306.) 
  
[19] [20]When applied in the context of concurrent judicial 
and administrative proceedings, the ripeness doctrine can 
serve the salutary purpose of “ ‘ “prevent[ing] the courts, 
through avoidance of premature adjudication, from 
entangling themselves in abstract disagreements over 

administrative policies, and also to protect the agencies 
from judicial interference until an administrative decision 
has been formalized and its effects felt in a concrete way 
by the challenging parties.” ’ ” (Davis v. Southern 
California Edison Co. (2015) 236 Cal.App.4th 619, 645, 
fn. 19, 186 Cal.Rptr.3d 587, quoting Pacific Legal 
Foundation v. California Coastal Com., supra, 33 Cal.3d 
at p. 171, 188 Cal.Rptr. 104, 655 P.2d 306.) Whether in 
that context or others, however, an issue is ripe for 
resolution if it “arises from a genuine present clash of 
interests and the operative facts are sufficiently definite to 
permit a particularistic determination rather than a broad 
pronouncement rooted in abstractions.” (Safai v. Safai 
(2008) 164 Cal.App.4th 233, 244, 78 Cal.Rptr.3d 759.) 
Analytically, the test for ripeness is two-fold: we must (1) 
determine whether the issue is “ ‘appropriate for 
immediate judicial [or arbitral] resolution,’ ” and then (2) 
analyze “ ‘the hardship that may result from withholding 
court [or the arbitrators’] consideration.’ ” (Wilson & 
Wilson, supra, 191 Cal.App.4th at p. 1582, 120 
Cal.Rptr.3d 665.) 
  
[21]We are satisfied that, on the first step, PG & E’s 
contract dispute with Panoche was “appropriate for 
immediate [arbitral] resolution.” PG & E argues, and we 
agree, that the question of transitional relief for legacy 
contract power generators involves two distinct 
issues—contract interpretation and policy making. That 
the contract issues and the regulatory issues were 
“intertwined,” as the superior court suggested, does not 
lead inexorably to the **67 conclusion that a proceeding 
to interpret the PPA would be in conflict with the progress 
of the regulatory proceedings, would be dependent on the 
outcome of the regulatory proceedings, or would be in 
some other way premature. Nor do we agree that 
addressing the contractual issues prior to the regulators’ 
resolution of the policy questions caused the arbitrators or 
the courts to “step outside the courtroom into the vortex 
of political activity.” (Hobson v. Hansen (D.D.C.1967) 
265 F.Supp. 902, 923.) On the contrary, we conclude the 
arbitrators and the regulators were operating in largely 
distinct spheres and addressing largely different 
questions. Accordingly, the pendency of regulatory 
proceedings did not, in and of itself, render the 
contractual issues unripe for arbitration. 
  
*101 Panoche’s lack-of-ripeness argument rests on the 
premise that contract interpretation was pointless because 
the regulators had decided they would not look at the 
provisions of individual contracts to establish statewide 
policy. Ergo, Panoche suggests, the arbitration should 
have been dismissed. Alternatively, Panoche argues, the 
arbitration at least should have been postponed until after 
the regulators made a final determination about the 
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definition of “legacy contract.” We are not persuaded. In 
our view, by referring to contractual provisions in their 
various pronouncements, proposed rules, and final rules 
concerning “legacy contracts,” the CPUC and the CARB 
embedded into the test for eligibility a need to consider 
the PPA’s terms. Given the CPUC’s and the CARB’s 
refusal to try to resolve conflicts between individual 
parties as to the terms of their contracts, the agencies’ 
continuing expressed preference for the parties to resolve 
their contractual disputes independently, and the 
persistent dispute between PG & E and Panoche over 
whether AB 32 compliance costs were addressed in the 
PPA, PG & E was justified in viewing arbitration as a 
practical necessity to resolve that contract interpretation 
dispute. 
  
The regulatory proceedings, on the other hand, have led to 
and will continue to involve public policy determinations 
about how to fairly allocate the cost burden of AB 32 
more broadly. The interpretation of the PPA as reflected 
in the arbitrators’ reasoned decision was certainly relevant 
to the public policy issues before the CPUC and the 
CARB; indeed, the pendency of those regulatory issues 
was the very reason PG & E initiated the arbitration. 
Panoche, understandably, wished to remain free in the 
regulatory arena to place its own “spin” on the PPA, but 
by agreeing to a private dispute resolution procedure, 
Panoche ran the risk that PG & E would call its bluff, 
obtain a binding ruling from an arbitration panel on 
disputed issues of contract interpretation, and use that 
ruling to try to block Panoche from continuing to promote 
what PG & E believed was an inaccurate view of the PPA 
before the agencies. The risk ran the other way as well, of 
course, and had the arbitrators adopted Panoche’s 
perspective, the shoe would have been on the other foot. 
Because these are two very sophisticated parties, fully 
capable of assessing how the arbitration clause might be 
used—and rejecting it upfront, if it was a poor fit for the 
highly regulated environment involved here—we are 
loathe to prevent enforcement of the clause because the 
party invoking it, PG & E, may have found it useful as a 
means to gain perceived tactical advantage before the 
regulators. We would be surprised if there was not some 
such motivation at work, but in the end PG & E’s 
motivation is irrelevant. Arbitration was a tool at the 
disposal of both parties, and we see nothing wrong with 
the way PG & E chose to use it here. 
  
**68 It is no mystery how the parties’ contract 
interpretation dispute was pertinent to the regulatory 
proceedings at the time this dispute was arbitrated. The 
parties have long disagreed, and disagreed sharply, on 
who ultimately *102 should bear the costs of AB 32 
compliance. At the time PG & E demanded arbitration, 

the parties were engaged in vigorous lobbying campaigns 
centering on this issue, each offering diametrically 
opposing views to the regulators about whether, in fact, 
the PPA addressed AB 32 compliance costs. Panoche 
argues that, to resolve the dispute, it was necessary for the 
arbitrators to wait for the regulatory process to run its 
course, because that process was bound to provide 
“guidance,” and perhaps would be 
outcome-determinative. As the arbitrators noted, however, 
the meaning of the contract was something to be 
determined retrospectively, looking at the historical facts, 
and applying well-known principles of contract law. 
Nothing pending before the regulators was going to 
change that decisionmaking frame. Granted, if, going 
forward, the regulators wish to override the PPA for 
policy reasons, they were and are empowered to do so, 
but that is a separate regulatory issue which the arbitrators 
eschewed any interest in addressing. The CPUC and the 
CARB, for their part, drew the same line of demarcation 
from the opposite perspective, commenting repeatedly on 
the impracticality of attempting their own examination 
and interpretation of individual power purchase and sale 
contracts. 
  
But while it is clear the CPUC and the CARB wished to 
avoid deciding contract-specific issues, they never 
affirmatively indicated a disinterest in, refusal to consider, 
or rejection of the relevancy of such contracts to the 
question of an individual energy generator’s eligibility for 
transition assistance. That is understandable because the 
issue of whether a particular contract allocated GHG 
compliance costs in a particular way was so plainly 
relevant for regulatory purposes when PG & E demanded 
arbitration, and is still relevant today. The CPUC ALJ’s 
proposed definition of “legacy contracts” in August 
2012—the proposed definition upon which Panoche 
framed its counterclaim—focused on whether the contract 
at issue “explicitly” provided for allocation of GHG 
compliance costs or had a “mechanism” of doing so. And 
under the CARB’s “legacy contract” definition, as finally 
adopted, any entity claiming to be a party to a legacy 
contract must prove its eligibility by attesting that the 
PPA “does not allow the covered entity to recover the cost 
of legacy contract emissions from the legacy contract 
counterparty....” (Cal.Code Regs., tit. 17, § 95894, subd. 
(a)(3)(A).) Thus, the definition adopted by the CARB, 
and the transitional relief offered, both to some degree 
turn on the content of the PPA: specifically, whether it 
“provide[d or did not provide] for recovery of the costs 
associated with compliance with [the cap-and-trade] 
regulation” (Cal.Code Regs., tit. 17, § 95802, subd. 
(a)(204)) and whether it “allow[ed or did not allow] the 
covered entity to recover the cost of legacy contract 
emissions from the legacy contract counterparty 
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purchasing electricity ... from the unit or facility” (id.,  § 
95894, subd. (a)(3)(A)). 
  
*103 We therefore agree with the arbitrators that their 
opinion was not merely advisory. It settled a real and 
ongoing dispute between the parties that had reached a 
point at which the dispute was threatening to have a 
significant financial impact on one party or the other. The 
fact that the panel’s resolution of that bilateral dispute 
might ultimately be disregarded by the regulators did not 
transform the arbitrators’ decision into a merely 
“advisory” opinion, particularly given the potential for 
recurrence of the dispute in the future. **69 We think this 
case is comparable to Steinberg v. Chiang (2014) 223 
Cal.App.4th 338, 167 Cal.Rptr.3d 249, in which a dispute 
between the state Controller and the state Legislature 
developed regarding the Controller’s authority to 
withhold legislators’ paychecks for the alleged failure of 
the Legislature to enact a balanced budget by the 
constitutional deadline. (Id. at pp. 341–342, 167 
Cal.Rptr.3d 249; Cal. Const., art. IV, § 12(c)(3), (g) & 
(h).) One week after their paychecks were suspended, the 
legislators passed a new balanced budget and their pay 
was reinstated. (Id. at p. 342, 167 Cal.Rptr.3d 249.) 
Though the Controller claimed there was no live 
controversy and the plaintiffs were requesting an advisory 
opinion, a panel of the Third District Court of Appeal 
deemed the issue ripe for resolution because “the parties 
have an ongoing relationship in which this existing 
dispute ... can arise again in the future.” (Id. at p. 341, 167 
Cal.Rptr.3d 249.) Likewise in our case, though the parties 
may be in a temporary state of uneasy détente due to the 
regulators’ largesse, in this contentious area of energy 
regulation the dispute between PG & E and Panoche 
relating to the correct interpretation of their PPA could 
flare up at any time in the future, depending on further 
regulatory action or even in its absence. 
  
[22] [23]Even to the extent there may have been some 
duplication of effort or some expense in conducting the 
arbitration, which Panoche characterizes as “wasted” if 
the regulators were to end up ignoring the arbitrators’ 
reasoned decision, that risk is overridden when the second 
prong of the ripeness inquiry is considered, namely “ ‘the 
hardship that may result from withholding [the 
arbitrators’] consideration’ ” (Wilson & Wilson, supra, 
191 Cal.App.4th at p. 1582, 120 Cal.Rptr.3d 665; accord, 
Pacific Legal Foundation v. Cal. Coastal Com., supra, 33 
Cal.3d at p. 171, 188 Cal.Rptr. 104, 655 P.2d 306), which 
must be an “imminent and significant hardship inherent in 
further delay” (Stonehouse Homes LLC v. City of Sierra 
Madre (2008) 167 Cal.App.4th 531, 542, 84 Cal.Rptr.3d 
223; Farm Sanctuary, Inc. v. Dept. of Food & Agric. 
(1998) 63 Cal.App.4th 495, 502, 74 Cal.Rptr.2d 75). PG 

& E has made a sufficient showing of hardship. 
  
Panoche had been advocating in regulatory proceedings 
that PG & E should bear the cost of GHG allowances 
itself because it could pass the cost along to its customers, 
thereby sending a “price signal” to reduce consumption. 
The CPUC and the CARB both thought the best general 
policy was to have the utilities pay. But that is precisely 
what PG & E claims it had bargained to avoid before this 
general policy had been articulated, and the CPUC agreed 
*104 that putting the cost burden on PG & E in such a 
case would effectively make PG & E’s ratepayers pay 
twice, while Panoche would be let off the hook altogether. 
Given the potential financial impact on PG & E and its 
customers, together with PG & E’s desire to influence the 
regulators before it was too late for them to choose a 
different path where Panoche was concerned, we perceive 
a plain and imminent hardship to PG & E if the arbitration 
had been postponed. The fact that the CARB, as an 
interim solution, after the arbitration, elected to grant 
Panoche direct allocation of free allowances through a 
transition period without cost to PG & E, does not alter 
the fact that PG & E faced a looming potential liability for 
Panoche’s allowances at the time it initiated the 
proceeding. 
  
Panoche insists that the CARB and the CPUC have no use 
for any consideration of the terms of individual contracts 
when making policy for the whole state. We do **70 not 
agree. We are not suggesting the regulators will 
necessarily be guided by the terms of individual contracts, 
nor does confirmation of the arbitration award in any way 
imply they should. But every indication so far from the 
regulators is that they are expecting and awaiting a 
definitive resolution of the parties’ contractual dispute, 
which the regulators have instructed the parties to pursue 
outside of the regulatory proceedings. The weight to be 
given the arbitration award by the regulators—indeed, 
whether they will consider it at all—is entirely up to 
them, but for purposes of evaluating whether the dispute 
presented to the arbitration panel was sufficiently 
concrete for decision and whether its resolution was 
capable of putting to rest uncertainty around the meaning 
of the contract, the controversy was ripe. 
  
Finally, we must note, to the extent any matter in dispute 
in the arbitration was unripe, it would appear to be 
Panoche’s first counterclaim, which asked for an 
interpretation of the contract in accordance with the 
interim CPUC definition of legacy contracts, rather than 
awaiting the CARB’s final definition. (Cf. Pac. Gas & 
Elec. Co. v. Lynch (C.D.Cal. May 2, 2001), 2001 WL 
840611, *15–*17, 2001 U.S. Dist. LEXIS 5500, *47–*51 
[challenge to “non-final interim order of a state agency” 
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held to be unripe].) By its framing of that counterclaim 
Panoche attempted to link inextricably the contract issues 
with the regulatory proceedings, arguing that the former 
could not be decided until after the latter were completed. 
As we have now explained, there is no necessity that the 
regulators decide the policy issue before the contract 
issues may be determined, and to the extent there is a 
natural sequence, it would seem better to decide the 
contract issues sooner rather than later. Panoche could not 
render the entire arbitration “unripe” by interjecting a 
premature counterclaim. PG & E’s distinct contract 
interpretation claims were certainly ripe and subject to 
immediate arbitration. We conclude that, under both the 
first and second prongs of the ripeness analysis, the 
dispute between PG & E and Panoche was ripe at the time 
of the arbitration. 
  
 

*105 3. Panoche Failed To Show Sufficient Cause for a 
Postponement Because it Did Not Show that Denying a 

Stay of the Arbitration Prevented it from Fairly 
Presenting its Case or Otherwise Put it at a Procedural 
Disadvantage in Defending Against PG & E’s Claim for 

Declaratory Relief. 

[24]Despite our resolution of the ripeness issue, Panoche 
argues that “sufficient cause” may have existed for a 
postponement, even if PG & E’s claims technically were 
ripe. Although we agree that the nomenclature of the 
statute governs the appeal, we note that Panoche’s present 
stance seems at odds with the position it took in its 
motion for dismissal or stay of the arbitration, which was 
devoted exclusively to the question of ripeness, and the 
position it consistently took in the trial court and before 
this court that “sufficient cause” was established for a 
postponement precisely because the issues were unripe 
for arbitration. 
  
[25]Turning to the statute, preliminarily we note that 
Panoche asked for dismissal or a “stay” of the 
arbitration,12 not a brief postponement. The Supreme 
Court recently had occasion to distinguish a stay of 
proceedings from a continuance. **71 Whereas a “stay” 
“refers to those postponements that freeze a proceeding 
for an indefinite period, until the occurrence of an event 
that is usually extrinsic to the litigation and beyond the 
plaintiff’s control,” a “continuance” is more likely to 
postpone a trial to a “date certain” which is “not tied to 
any matter outside the parties’ control.”13 (Gaines v. 
Fidelity National Title Ins. Co. (2016) 62 Cal.4th 1081, 
1092–1094, 199 Cal.Rptr.3d 137, 365 P.3d 904.) Given 
this distinction, it is certainly arguable that a request for a 
“stay” is not tantamount to a request “to postpone” the 

arbitration. 
  
[26]But moving beyond that issue, we also decline 
Panoche’s invitation to formulate a shorthand standard 
expressly adapted to determining “sufficient *106 cause” 
for postponing an arbitration in the case of concurrent 
arbitration and regulation. Panoche cites Naing Intern. 
Enterprises v. Ellsworth Associates (D.D.C.1997) 961 
F.Supp. 1, 3–4 (Naing) for the proposition that “[a] party 
presents ‘sufficient cause’ necessary to postpone an 
arbitration by establishing that a government agency is 
considering information ‘pertinent and material to [the 
party’s] claims and defenses during arbitration.’ ”14 We 
think adopting this as an across-the-board standard in 
cases involving pending regulation adds an unnecessary 
gloss to the “sufficient cause” standard, too thoroughly 
ties arbitrators’ hands in ruling on continuance motions, 
and lends itself too easily to manipulation of the timing of 
arbitration for purposes other than obtaining a fair 
hearing. We need not reach across the country to find case 
law or borrow language from a federal statute to find a 
useful measure of “sufficient cause.” We have already 
cited Hall and similar cases calling section 1286.2 “a 
safety valve in private arbitration that permits a court to 
intercede when an arbitrator has prevented a party from 
fairly presenting its case.” (Hall, supra, 18 Cal.App.4th at 
p. 439, 22 Cal.Rptr.2d 376, italics added.) In other words, 
a party seeking a continuance of arbitration may later 
have the arbitration award vacated only if the court finds 
the denial of the continuance imposed upon the moving 
party a procedural disadvantage in the arbitration due to 
its scheduling.15 Identifying an abstract **72 “pertinent 
and material” relationship between regulatory action and 
issues subject to arbitration is not enough. 
  
The trial court, too, relied heavily on Naing, calling it 
“largely indistinguishable.” We disagree. In that case, 
Naing International Enterprises, Inc. (Naing), one of two 
companies that had signed a merger agreement, 
represented in the contract that it was eligible for 
participation in the Small Business Administration’s 
(SBA’s) Section 8(a) Program (15 U.S.C. § 637(a)), 
which allows preferences in government contracting for 
disadvantaged minority-owned firms, and made related 
representations tending to assure such eligibility would 
continue. (Id. at p. 2.) The other company (EAI) refused 
to go through with the merger after questions developed 
as to whether Naing’s representations concerning 
eligibility were true. (Ibid.) The parties submitted the 
dispute to arbitration for alleged breach of contract. (Ibid.) 
  
*107 At the time arbitration was initiated, the SBA was 
investigating the very same issue—Naing’s eligibility for 
Section 8(a) participation—and the issue apparently 
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hinged on whether the merged entity could assume 
contracts then held by EAI and still retain eligibility. 
(Naing, supra, 961 F.Supp. at pp. 2, 4.) Less than two 
months before the arbitration hearing began, the SBA’s 
Inspector General issued a report recommending that 
Naing be terminated from the Section 8(a) Program. 
(Ibid.) The report set a deadline less than a month after 
the arbitration was scheduled to begin for the SBA to act 
on the recommendation. (Id. at p. 4.) Shortly before the 
start of arbitration, a party aligned with EAI moved to 
postpone the hearing until the SBA acted, but the request 
was denied. (Ibid.) Naing prevailed in the arbitration, and 
EAI sought to vacate the award under the Federal 
Arbitration Act, 9 U.S.C. § 10(a)(3), on grounds similar to 
those asserted by Panoche here.16 (Id. at pp. 2–3.) 
  
The federal district court granted the motion to vacate the 
award because “[t]here is little doubt that a final action by 
the SBA as a result of its investigation into [Naing’s] 
eligibility would have been pertinent and material to 
EAI[’s] ... claims and defenses during arbitration. The 
SBA, as the agency responsible for the 8(a) Program, is 
responsible for determining eligibility for participation in 
the program and to investigate matters related to 
participation therein. Its determination as to [Naing’s] 
eligibility and the accuracy of the information [Naing] 
submitted to it **73 would have been compelling 
evidence as to the respondents’ principal claims and 
defenses.” (Naing, supra, 961 F.Supp. at p. 3.) We note, 
in addition, that Naing never mentioned the word 
“ripeness,” but rather focused its analysis on evidence that 
could have been admitted if a continuance had been 
granted, resulting in the deprivation of one party’s right to 
a full and fair hearing. (Id. at pp. 3–6.) 
  
Naing presents a factual scenario that in significant 
respects is quite different from ours. As noted, in Naing, 
the issue under regulatory consideration—Naing’s 
eligibility for the Section 8(a) Program—was identical to 
the issue EAI was raising as its defense in the breach of 
contract arbitration as its explanation for refusing to go 
through with the merger. ( *108 Naing, supra, 961 
F.Supp. at pp. 3–4.) If the SBA were to determine that 
Naing was not eligible, as appeared likely, that certainly 
would have a direct bearing on whether Naing 
misrepresented its eligibility status and prospects, as EAI 
alleged. The district court in Naing noted that the 
arbitrators themselves knew the SBA investigation was 
pending during the arbitration (ibid.) and had 
“acknowledged the relevancy of any SBA investigation to 
the arbitration” (id. at p. 3). In other words, the crux of the 
parties’ dispute in arbitration turned on the outcome of 
the regulatory proceedings. The same is not true here. 
  

Thus, we do not read Naing as having the far-reaching 
significance that Panoche ascribes to it. First, we do not 
agree that Naing sets forth a new and distinct “pertinent 
and material” standard for determining “sufficient cause” 
for a postponement of arbitration in light of pending 
regulatory action. The “pertinent and material” language 
is derived from a different clause of the federal statute, 
which relates to the arbitrators’ refusal to hear evidence 
“pertinent and material to the controversy.” (9 U.S.C. § 
10(a)(3).) Moreover, the regulatory proceedings in Naing 
were not just “pertinent and material” to the 
broadly-stated issues being arbitrated; the proceedings 
were “pertinent and material” to specific “claims and 
defenses” asserted in the arbitration, and were in fact 
likely to produce “ ‘pertinent and material evidence’ ” for 
use in the arbitration. (Naing, supra, 961 F.Supp. at p. 3.) 
As we read Naing, it was the impact on the procedural 
fairness of the arbitration that the court found controlling: 
“[I]f the failure of an arbitrator to grant a postponement or 
adjournment results in the foreclosure of the presentation 
of ‘pertinent and material evidence,’ it is an abuse of 
discretion.” (Ibid. italics added.) 
  
Hence, the rule we apply is consistent with Naing. A 
procedural disadvantage—or that a party was “prevented 
... from fairly presenting its case” (Hall, supra, 18 
Cal.App.4th at p. 439, 22 Cal.Rptr.2d 376)—was a factor 
certainly at play in Naing, where EAI had a potential 
defense to the breach of contract claim based on Naing’s 
failure to retain Section 8(a) status. (Naing, supra, 961 
F.Supp. at p. 3.) In our case, though Panoche refers to its 
“defenses” to PG & E’s contract-related claims being 
dependent upon the regulators’ decisions, in fact 
Panoche’s entitlement or lack of entitlement to transition 
assistance would not constitute a “defense” to PG & E’s 
declaratory relief claims. Nor has there been a regulatory 
determination that Panoche is entitled to transition relief 
“for at least the first five years of [the] CARB’s 
cap-and-trade program,” as it has represented; rather, 
Panoche is simply entitled to apply for such relief on an 
annual basis, with its ultimate eligibility to be determined 
on an individual year-to-year basis depending on a sworn 
factual showing. To the extent there is any required order 
in which the resolution of issues should proceed, we view 
the resolution **74 of the contractual issues as a 
prerequisite to application of the entitlement criteria, and 
thus it was perfectly appropriate for the arbitrators to 
address the contract questions before the regulators’ 
decisions were finalized. 
  
*109 Though Naing bears some similarity to our case in 
that both involve construction of a contract by an 
arbitration panel while related regulatory proceedings are 
ongoing, the similarity ends there. The SBA’s ruling 
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would have a direct and substantial bearing on whether 
Naing had breached the agreement (and whether EAI was 
or was not required to go through with the merger 
regardless of the breach)—which were the issues in 
dispute. EAI was able to point to specific evidence likely 
to come out of the regulatory proceedings—namely, a 
determination whether Naing was eligible for section 
8(a))—that would have materially strengthened its 
defense in the arbitration. Panoche has never identified 
any specific anticipated decision by the regulators that 
would influence the retrospective contract interpretation 
issues before the arbitrators. Although it complains of its 
inability to furnish the arbitrators with the final 
regulations, as we have discussed, that “evidence” is 
unlikely to have influenced their interpretation of the 
PPA. Moreover, in our case, no breach of the PPA was 
alleged. The only relief sought was a declaration of 
Panoche’s obligations under the PPA at the time it was 
signed. PG & E’s request for declaratory relief on a 
matter of contract interpretation was not dependent on any 
issues pending before the CARB or the CPUC. From PG 
& E’s perspective, the purpose of the arbitration was to 
inform the regulators’ ongoing consideration of the policy 
issue, and thus there was some urgency in having a 
resolution before the regulators made any final decisions. 
  
Panoche identifies no procedural disadvantage it suffered 
in going forward with the arbitration as scheduled. 
Because Panoche failed to meet the “sufficient cause” 
prong under subdivision (a)(5), we need not decide 
whether its “rights” were “substantially prejudiced” by 
the arbitrators’ ruling on the ripeness motion under the 
second prong of the statute.17 (§ 1286.2, subd. (a)(5).) 
  
 

D. The Arbitrators’ Award Must Be Confirmed 
Under Section 1287.4. 

[27]Section 1286 makes clear, “If a petition or response 
under this chapter is duly served and filed, the court shall 
confirm the award as made ... unless in accordance with 
this chapter it corrects the award and confirms it as 
corrected, vacates the award or dismisses the proceeding.” 
That is, once a petition to vacate or correct is made, the 
court has only four options: dismiss *110 the petition; 
vacate; correct the award and confirm; or confirm the 
award. Thus, in Law Offices of David S. Karton v. Segreto 

(2009) 176 Cal.App.4th 1, 97 Cal.Rptr.3d 329, where the 
defendant petitioned to correct an initial arbitration award, 
and the trial court did not correct or vacate the award or 
dismiss **75 the petition, the Court of Appeal ordered it 
to confirm the award. (Id. at pp. 8, 11, 97 Cal.Rptr.3d 
329; see also, Louise Gardens of Encino Homeowners’ 
Assn, Inc. v. Truck Ins. Exchange, Inc. (2000) 82 
Cal.App.4th 648, 659, 98 Cal.Rptr.2d 378 [“[I]f a timely 
petition to vacate had been filed, its denial would have 
directly and necessarily led to entry of a confirmation 
order ...,” italics omitted].) Because Panoche’s petition to 
vacate should have been denied, the arbitration award 
should have been confirmed and judgment entered in 
accordance with section 1287.4. 
  
 

IV. DISPOSITION 

The judgment is reversed. Panoche’s motion to dismiss 
the appeal as moot is denied. Panoche’s requests for 
judicial notice filed June 19, 2014 and November 26, 
2014 are granted. PG & E’s request for judicial notice 
filed January 4, 2016 is denied. The superior court’s order 
vacating the arbitration award is reversed, as is the denial 
of PG & E’s request to confirm the arbitration award. The 
superior court is ordered to confirm the arbitration award 
under section 1287.4, as requested by PG & E. PG & E 
shall recover its costs on appeal. 
  

We concur: 

Ruvolo, P.J. 

Reardon, J. 

All Citations 

1 Cal.App.5th 68, 205 Cal.Rptr.3d 39, 16 Cal. Daily Op. 
Serv. 7141, 2016 Daily Journal D.A.R. 6712 
 

Footnotes 
 

1 
 

Statutory references, unless otherwise indicated, are to the Code of Civil Procedure. References to subdivisions 
without statutory designations are to the subdivisions of section 1286.2. 
 

2 
 

The legislative analysis discussed the prospect of “trading” of allowances: “The bill, as amended, strongly appears to 
lay the foundations for market mechanisms, including potentially trading. The adoption of regulations to limit GHGs, for 
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example, is explicitly based on banking, borrowing, and market mechanisms. The same regulations also include the 
‘distribution of emissions allowances,’ or authorizations to emit a [sic ] GHGs.” (Sen. Com. On Environmental Quality, 
Analysis of Assem. Bill 32 (2005–2006 Reg. Sess.) as amended June 22, 2006, p. 8, at < 
http://www.leginfo.ca.gov/pub/05–06/bill/asm/ab_0001–0050/ab_32_cfa_20060626_101302_sen_comm.html> [as of 
July 1, 2016][2005 Legis. Bill Hist. CA A.B. 32 (June 26, 2006) ].) 
 

3 
 

According to PG & E, its amended LTRFO led to the inclusion in the PPA of Section 3.6 “Standards of Care,” 
subsection (a) “General Operations”: “Seller [Panoche] shall comply with all applicable requirements of Law ... relating 
to the Facility [including those related to operation of the Facility and the sale of Product therefrom]. For the avoidance 
of doubt, Seller will be responsible for procuring and maintaining, at its expense, all Governmental Approvals and 
emissions credits required for operation of the Units throughout the Service Term in compliance with Law and to permit 
operation as specified in Section 11.3(a)(v). Buyer [PG & E] shall cooperate with Seller’s efforts to acquire all such 
Governmental Approvals.” 
 

4 
 

When another new power plant bidder objected to incorporating the changes PG & E demanded, PG & E stopped 
negotiating with that bidder. Thus, it may be inferred that PG & E would not have entered into the contract with 
Panoche had it understood that Panoche would later seek regulatory “relief” from costs it had agreed to assume, at 
least not if it meant shifting those costs to PG & E. 
 

5 
 

PG & E informs us that it has successfully renegotiated all such contracts except its PPA with Panoche. 
 

6 
 

The full quote suggests the CPUC was concerned with fairness to all participants, not just energy producers: “As a 
general matter, the independent generators are correct that it appears somewhat arbitrary and unfair for the recovery 
of greenhouse gas compliance costs to vary between otherwise similarly-situated generators based on whether the 
applicable contract was signed before or after the passage of AB 32. At the same time, contracts negotiated and 
executed when AB 32 was working its way through the legislature should have taken the potential impacts of AB 32 
into consideration. Even those negotiating contracts shortly before then might also have reasonably foreseen that this 
issue could arise. 

“In D.08–10–037, we emphasized the importance of treating all market participants equitably and fairly, and 
reiterated our statement in D.08–03–018 that, ‘[I]t is not our intent to treat any market participants unfairly based on 
their past investments or decisions made prior to the passage of AB 32.’ (D.08–10–037 at 144–145, citing 
D.08–03–018 at 18.) While we do not need to treat everyone identically, and we are not in the business of bailing 
unregulated market participants out from their own past missteps, this fundamental concept still holds true: we do not 
want to inadvertently create or maintain unfair competitive impacts.” (Decision on System Track I and Rules Track III 
of the Long–Term Procurement Plan, supra, 2012 Cal.P.U.C. Lexis 192, at pp. *93–*94, italics added.) 
 

7 
 

In June 2012, PG & E, under order by the CPUC to renegotiate its contract with Panoche, wrote to Panoche, seeking 
negotiation or mediation of the dispute about the obligations Panoche had assumed under the PPA. This triggered the 
PPA’s dispute resolution provision, which required negotiation and mediation as precursors to arbitration. Panoche 
responded that its efforts at negotiation had been “utterly fruitless” and expressed its unwillingness to meet further. A 
similar request for mediation by PG & E was rebuffed by Panoche in September 2012, with Panoche contending the 
matter was not “ripe for mediation or arbitration.” 
 

8 
 

After winning the arbitration with Panoche, PG & E began a fruitless attempt to convince the CARB and the CPUC that 
any proposed regulation to provide relief to energy producers under legacy contracts should exclude contracts in which 
an arbitration had determined the PPA accounted for GHG cost recovery. Although Panoche construes this as 
evidence that the CARB is simply not interested in whatever results arbitration may produce, we think that reads too 
much into the regulators’ failure to adopt PG & E’s suggestion. 
 

9 
 

The regulation, entitled “Allocation to Legacy Contract Generators for Transition Assistance,” requires any legacy 
contract generator seeking transition assistance to submit to the CARB by September 2 “each year,” among other 
things, a copy of portions of its power purchase agreement reflecting commencement and cessation dates and the 
“[t]erms governing price per unit of product.” (Cal.Code Regs., tit. 17, § 95894, subd. (a)(2).) In addition, each such 
generator must submit an annual “attestation under penalty of perjury” that: “(A) Each legacy contract does not allow 
the covered entity to recover the cost of legacy contract emissions from the legacy contract counterparty purchasing 
electricity and/or legacy contract qualified thermal output from the unit or facility; [¶] (B) The legacy contract was 
originally executed prior to September 1, 2006, remains in effect, and has not been amended since that date to change 
the terms governing the price or amount of electricity or legacy contract qualified thermal output sold, the GHG costs, 
or the expiration date; [and] [¶] (C) The operator of the legacy contract generator with an industrial counterparty or the 
legacy contract generator without an industrial counterparty made a good faith effort, but was unable to renegotiate the 

Pacific Gas and Electric 3/16/2018 Comment Letter 

Attachment 1

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=17CAADCS95894&originatingDoc=I89e4c5603fe911e6accba36daa2dab8f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


Panoche Energy Center, LLC v. Pacific Gas and Electric..., 1 Cal.App.5th 68 (2016)  

205 Cal.Rptr.3d 39, 16 Cal. Daily Op. Serv. 7141, 2016 Daily Journal D.A.R. 6712 

 

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 27 

 

legacy contract with the counterparty to address recovery of the costs of compliance with this regulation.” (Id., subd. 

(a)(3).) The effort at renegotiation must have occurred since the last annual attestation was filed. Applicants must also 
update their submissions with any material changes occurring after submission. (Id., subd. (a)(5).) 
 

10 
 

Panoche’s motion to dismiss was initially denied, and the accompanying request for judicial notice was granted. Those 
orders were vacated, however, on the court’s own motion, and the court ordered the motion and request for judicial 
notice to be decided with the appeal. For reasons stated in text, we now deny Panoche’s motion to dismiss the appeal 
and grant its request for judicial notice. (Evid.Code, §§ 452, 459.) Panoche’s supplemental request for judicial notice 
filed November 26, 2014 is also granted. PG & E’s request for judicial notice filed January 4, 2016 is denied. 
 

11 
 

Panoche argues vehemently that the panel got it wrong, since “when the PPA was signed in March 2006—months 
before AB 32 was passed and years before CARB proposed any cap-and-trade program—the parties could not have 
specifically addressed GHG allowances under any regulatory cap-and-trade scheme because no such regulations 
existed at the time.” The point is not without force, but assessing as a factual matter what the parties discussed and 
understood in the negotiation of the PPA was a matter exclusively for the arbitrators. And in any event, to the extent 
Panoche complains that the full weight of the cost burden it undertook could never have been foreseen until the 
legislative and regulatory process that created cap-and-trade in California had run its course, a more fitting contract 
defense may have been commercial frustration, which it has never argued. (See Habitat Trust for Wildlife, Inc. v. City 
of Rancho Cucamonga (2009) 175 Cal.App.4th 1306, 1336, 96 Cal.Rptr.3d 813 [“where performance remains possible, 
but the reason the parties entered the agreement has been frustrated by a supervening circumstance that was not 
anticipated, such that the value of performance by the party standing on the contract is substantially destroyed, the 
doctrine of commercial frustration applies to excuse performance”].) 
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When Panoche made its ripeness motion in January 2013, it predicted that the regulatory proceedings would result in a 
final resolution of the legacy contract issue by August 2013. Instead, governing regulations were not adopted by the 
CARB until April 2014. (CARB Resolution 14–4, supra.) 
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Because it sought a stay, rather than a brief time-limited postponement, Panoche’s argument is similar to a claim that a 
court should abstain from hearing a case due to the pendency of related legislative proceedings. In that context, it is 
not enough that regulatory action might at some point in the future resolve the issue subject to litigation. For the 
doctrine of judicial abstention to apply, it must be clear that (1) the issue being litigated in the judicial forum would 
enmesh the court in complex issues of regulatory policy that are better addressed in a regulatory forum, and (2) the 
Legislature is seeking to address the exact issues being litigated in the judicial forum or has provided an alternative 
means of resolving them, rather than simply having announced an intention to act in the area or undertaken 
investigatory activities that indicate a mere possibility of the issues in litigation being addressed sometime in the future. 
(See Klein v. Chevron U.S.A., Inc. (2012) 202 Cal.App.4th 1342, 1367–1373, 137 Cal.Rptr.3d 293.) 
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Alternatively, Panoche suggests that the phrase “sufficient cause” should be equated with “good cause” for 
continuance of a trial, citing Roitz v. Coldwell Banker Residential Brokerage Co. (1998) 62 Cal.App.4th 716, 724, 73 
Cal.Rptr.2d 85 (Roitz ) and Moore v. Griffith (1942) 51 Cal.App.2d 386, 389, 124 P.2d 900 (Moore ). But good cause 
for continuance of trial also focuses on threats to procedural fairness as the touchstone for granting such a motion. 
(See § 595.4; Cal. Rules of Court, rule 3.1332.) 
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Indeed, in the majority of cases decided under section 1286.2, parties have invoked the “sufficient cause” language of 
the statute to ensure personal presence during the arbitration (Humes v. MarGil Ventures, Inc. (1985) 174 Cal.App.3d 
486, 496–498, 220 Cal.Rptr. 186), to secure additional evidence (Roitz, supra, 62 Cal.App.4th at pp. 720, 722–725, 73 
Cal.Rptr.2d 85; Communications Workers v. General Telephone Co. (1981) 127 Cal.App.3d 82, 86–87, 179 Cal.Rptr. 
204; Shammas v. National Telefilm Associates (1970) 11 Cal.App.3d 1050, 1055–1056, 90 Cal.Rptr. 119), or to be 
represented by counsel (Moore, supra, 51 Cal.App.2d at p. 388, 124 P.2d 900). 
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The statutory standard under the Federal Arbitration Act applied in Naing, to be sure, differs in at least one significant 
respect from section 1286.2, subdivision (a)(5), the provision of the California Arbitration Act invoked in this case by 
Panoche. The federal statute requires “misconduct” by the arbitrator “in refusing to postpone the hearing, upon 
sufficient cause shown, or in refusing to hear evidence pertinent and material to the controversy” before an arbitration 
award will be vacated. (9 U.S.C. § 10(a)(3).) A statutory precursor to current section 1286.2, subdivision (a)(5) was 
former section 1288, subdivision (c): “Where the arbitrators were guilty of misconduct, in refusing to postpone the 
hearing, upon sufficient cause shown, or in refusing to hear evidence, pertinent and material to the controversy.” 
(Former section 1288, enacted 1872, amended by Stats.1927, ch. 225, § 9, repealed by Stats.1961, ch. 461, § 1.) The 
“misconduct” element of the test for improper refusal to postpone an arbitral hearing no longer appears in section 
1286.2, subdivision (a)(5). 
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Suffice it to say, the “rights” referred to in the statute would appear to be the procedural rights available in the 
arbitration, and the “prejudice” referred to would also appear to be prejudice in the arbitration as a result of the refusal 
to postpone it. It is equally clear that “prejudice” under the statute must be attributable to the scheduling of the 
arbitration, not its mere pendency. Many of Panoche’s claims of prejudice were claims of financial impacts extrinsic to 
the arbitration and unrelated to its timing, such as the downgrading of Panoche’s credit rating by Standard & Poor’s, 
the cost of conducting the arbitration, attorney’s fees, and the like. We seriously question whether this is the type of 
“prejudice” to which the statute refers. 
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March 16, 2018 

Rajinder Sahota 

Assistant Division Chief 

California Air Resources Board 

1001 “I” Street 

Sacramento, CA 95814 

RE: Pacific Gas and Electric Comments in Response to the Air Resources Board’s  

March 2, 2018 Workshop on Amendments to the Cap-and-Trade Regulation 

 

Pacific Gas and Electric Company (PG&E) appreciates this opportunity to provide feedback in 

response to the Air Resources Board’s (ARB) March 2, 2018 workshop regarding amendments 

to the Cap-and-Trade Regulation (Regulation) pursuant to Assembly Bill 398 (AB 398) and 

ARB Board Resolution 17-21 (BR 17-21). 

PG&E strongly supports California’s greenhouse gas (GHG) emission reduction goals and has 

been an active participant in California’s GHG reduction programs since the inception of AB 32. 

PG&E has reached California's 2020 renewable energy goal of 33% three years ahead of 

schedule, and now delivers nearly 80 percent of its electricity from greenhouse-gas (GHG) free 

resources.
1
 PG&E has also made a commitment to take actions that will help avoid 1 million 

tons of greenhouse gas emissions across PG&E's operations by 2022. 

Cap-and-Trade plays a critical role in California’s GHG reduction strategy and will be even more 

important as we move to make deeper, more ambitious GHG reductions from 2020 to 2030.    

AB 398 and BR 17-21 offer an opportunity to further refine this successful and world-leading, 

market-based emissions reduction program to ensure that Cap-and-Trade continues to be an 

effective and flexible mechanism to help California meet its goals. 

PG&E provides comments in response to the March 2 workshop below, which are divided into 

the following sections: 

                                                 
1
 PG&E News Release. February 20, 2018 

https://www.pge.com/en/about/newsroom/newsdetails/index.page?title=20180220_pge_clean_energy_deliverie
s_already_meet_future_goals 
 

https://www.pge.com/en/about/newsroom/newsdetails/index.page?title=20180220_pge_clean_energy_deliveries_already_meet_future_goals
https://www.pge.com/en/about/newsroom/newsdetails/index.page?title=20180220_pge_clean_energy_deliveries_already_meet_future_goals
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I. “Overallocation”  

II. Banking and Holding Limits  

III. Establishing a Price Ceiling 

IV. Maintaining Environmental Integrity with Price Ceiling Revenues  

V. Reserve Tiers (Price Containment Points) 

VI. Allowance Budgets and Distribution of Allowances  

VII. Natural Gas Allocation  

VIII. Offset Usage Limits  

IX. Interpreting “Direct Environmental Benefits”  

X. Legacy Contracts 

XI. Use of Allowance Value for Utilities  

XII. Transportation Electrification 

XIII. Voluntary Renewable Energy Program Provisions 

XIV. CAISO EIM Proposal 

 

______________________________________________ 

 

I. “Overallocation”  

PG&E largely agrees with ARB Staff’s thinking on “overallocation” as reflected in the March 2 

workshop presentation.  California is on track to achieve its 2020 GHG target and the Cap-and-

Trade Program is working as intended.  Its job is to fill any gap between cumulative emissions 

reductions achieved by complementary measures and the state’s cumulative GHG goals, as 

reflected in ARB’s adopted allowance budgets, and to do so cost-effectively.  This gap has been 

small in the first phase of the program due to a combination of factors, including the recession 

and aggressive complementary policies, but is expected to grow over time as outlined in ARB’s 

2030 Scoping Plan.  Despite the Cap-and-Trade Program not having a major role in the current 

phase of the program, it is delivering GHG reductions via the floor price, which is sufficient to 

change some covered entity behavior (e.g., utilization of coal plants dedicated to California has 

been lower than expected from SB1368 compliance alone
2
), and via expenditure of auction 

revenue in the Greenhouse Gas Reduction Fund (GGRF).  PG&E supports this increasing 

reliance on carbon pricing because it helps achieve the state’s GHG goals at least cost to our 

customers.   

Any analysis of “overallocation” needs to consider the full scope of the Program, including at 

least its full 18 year length (2013-30), the effects of complementary policies, and linkage with 

                                                 
2
 Generation for California (and associated capacity factors) from coal plants contracted to California has gone 

down significantly since implementation of the Cap-and-Trade Program started in 2013; see Table 1: 
http://www.energy.ca.gov/renewables/tracking_progress/documents/current_expected_energy_from_coal.pdf 
 

http://www.energy.ca.gov/renewables/tracking_progress/documents/current_expected_energy_from_coal.pdf
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Quebec and Ontario. Available analyses
3
 generally project that cumulative allowance demand 

will exceed supply, including banked allowances, before 2030, which indicates that the Program 

is not “overallocated.”  When allowance demand exceeds supply, allowance prices will increase, 

perhaps sharply. Permanent removal of allowances from the market restricts supply, bringing 

forward the date that allowance prices will increase. While cumulative in-state emissions will be 

lower, compliance costs and energy price impacts will be higher. With higher costs, households 

will face higher prices for many goods and services, and economic and emissions leakage may 

result. 

In addition, California’s GHG goals continue post-2030 and significantly increase in ambition 

over time.  With the Cap-and-Trade Program extended post-2030, allowances will be 

increasingly scarce over time.  Therefore, banked allowances could be used post-2030 rather 

than in the 2021-30 phase of the Program. 

Another important point is that the appearance of “overallocation” is not a design flaw that needs 

to be corrected, but an indication of California’s success at reducing GHG emissions ahead of 

schedule. While a portion of the observed GHG emissions reductions are due to the state’s many 

complementary policies, these policies also impose costs on Californians and should not be 

compounded by arbitrarily removing allowances from the Cap-and-Trade Program.  PG&E 

agrees with ARB Staff that the program should seek to “avoid penalizing covered entities by 

making Program more stringent in response to early action to reduce GHGs or investments in 

allowances.”  

Finally, Cap-and-Trade Program design already dynamically addresses any potential 

“overallocation” through its Auction Reserve Price. With this mechanism, allowances are 

withheld from the regular auctions temporarily (and are permanently moved to the Allowance 

Price Containment Reserve (APCR) after 24 months) when demand for allowances is low. This 

mechanism is sufficient to maintain compliance entity expectations for “steady, predictable, and 

increasing carbon price,” as desired by ARB Staff. Thus, PG&E does not believe that any 

additional action is needed. If ARB finds enough evidence to justify further action, any such 

actions should seek to minimize impacts on prior purchases (i.e., not de-valuing allowances or 

placing expirations on allowances). 

II. Banking and Holding Limits  

AB 398 directs ARB to establish allowance banking rules that discourage speculation, avoid 

financial windfalls, and consider the impact on complying entities and volatility in the market.  

                                                 
3
 For example, see Brattle http://files.brattle.com/files/11768_the_future_of_cap-and-

trade_program_in_california_final_12.4.17.pdf; ICIS https://www.icis.com/energy/carbon-emissions/; BNEF 
https://www.bnef.com/core/insights/17155; and Borenstein et al 
https://ei.haas.berkeley.edu/research/papers/WP281.pdf 
 
 

http://files.brattle.com/files/11768_the_future_of_cap-and-trade_program_in_california_final_12.4.17.pdf
http://files.brattle.com/files/11768_the_future_of_cap-and-trade_program_in_california_final_12.4.17.pdf
https://www.icis.com/energy/carbon-emissions/
https://www.bnef.com/core/insights/17155
https://ei.haas.berkeley.edu/research/papers/WP281.pdf


4 |  P a g e

 

Current banking rules, which allow use of pre-2021 compliance instruments, including offset 

credits procured under existing protocols post-2021, should be maintained to support market 

continuity, allow compliance entities to adequately plan for their compliance obligations, 

maintain investment in high-quality offset projects, and avoid potential price volatility and 

market disruption. As such, compliance instruments should not have expiration dates, and those 

in private accounts post-2020 should not be de-valued. 

 

ARB should consider whether changes to the holding limit are necessary now that the Program 

extends beyond 2020. The extension of the Program creates the opportunity to evaluate whether 

or not the existing holding limit is flexible enough for the additional program period.  

 

III. Establishing a Price Ceiling  

The purpose of the price ceiling is to ensure allowance prices cannot rise to politically 

unacceptable levels that would jeopardize the program.  This is particularly important for the 

Cap-and-Trade Program because allowance prices transparently flow through to energy prices 

including prices for gasoline, electricity, and natural gas that are salient to consumers.  

Importantly, the price ceiling in AB 398 is paired with a requirement to use revenue from any 

sales of price-ceiling instruments to achieve at least equivalent GHG emissions reductions, 

thereby maintaining environmental integrity.  PG&E believes ARB Staff’s proposed 2030 price 

ceiling range of $81-$150 (in 2015 dollars) is too high to ensure allowance prices do not rise to 

politically unacceptable levels and frustrates the Legislature’s intent of creating a meaningful 

price ceiling. 

 

AB 398 laid out six clear criteria for ARB to use in establishing the price ceiling, which ARB 

has helpfully quantified to the extent possible in Table 5 of its Preliminary Concepts paper.  

PG&E encourages ARB Staff to focus on these six criteria provided by the Legislature in 

establishing the price ceiling. These criteria give ARB plenty of room to choose reasonable 

values for the price ceiling.  PG&E discourages ARB from considering voluntary corporate 

carbon pricing because these prices do not flow through to energy prices like allowance prices do 

and are therefore not relevant to determining a price ceiling for allowances (which do flow 

through to energy prices).  PG&E is also concerned with ARB’s use of a single voluntary carbon 

price from a single company, which may not even be used in the United States, to justify the high 

end of its price ceiling range.  Similarly, we encourage ARB staff to look at the balance of 

prominent academic research on the Social Cost of Carbon (SCC) – not just one study – in 

evaluating the SCC.  The US Government SCC work from 2016 is well vetted, based on three 

separate integrated assessment models, and has been used by ARB in its other proceedings such 

as the 2030 Scoping Plan.  PG&E encourages ARB to continue using the 2016 US Government 

SCC work in estimating the SCC in this rulemaking.  

 

PG&E supports a price ceiling in the ballpark of the current post-2020 APCR and that is greater 

than the SCC used in the 2030 Scoping Plan as identified in Table 5 of the Preliminary Concepts 
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paper.  This roughly corresponds to a 2030 price ceiling range of $60-$80 per metric ton in 2015 

dollars.  PG&E believes such a range reasonably balances the six criteria established by the 

Legislature, leaves significant opportunity for allowances price to rise to encourage more costly 

abatement that will be needed for California to continue reducing GHG emissions, and is at the 

high end of plausible, politically acceptable allowance prices. 

 

Price Ceiling Implementation 

In terms of the mechanics of how the price ceiling will be implemented, PG&E recommends that 

sales at the Price Ceiling should be offered in a process similar to the Reserve Sale process (i.e., 

quarterly if the preceding auction-settlement price is greater than or equal to 60% of the ceiling 

price, and at least once a year prior to a compliance event). 

  

With regard to the volume of instruments entities can buy at the price ceiling, PG&E 

recommends that the language, “if needed for compliance,” should be self-defined, with 

compliance entities determining their need since they will naturally seek to minimize the number 

of instruments they buy at the price ceiling. PG&E further recommends that these instruments go 

directly into the purchaser’s compliance account. PG&E does not recommend limiting entities to 

the amount needed to fulfill a compliance obligation, nor does PG&E support requiring an 

entity’s holding account to be empty of compliance instruments valid for surrender before being 

allowed to purchase instruments at the price ceiling. These requirements would add to ARB’s 

administrative burden and are unnecessary to maintain liquidity.   

 

Price ceiling sales should be open to covered entities and opt-in covered entities in California 

and linked jurisdictions. Otherwise, at higher prices, more tradable instruments will transfer to 

linked jurisdictions, and California entities would end up purchasing more non-tradable 

instruments. Allowing broader participation could avoid this market segregation between 

tradable and non-tradable instruments. 

 

IV. Maintaining Environmental Integrity with Price Ceiling Revenues   

AB 398 directs ARB to maintain environmental integrity by using the revenues from the sale of 

“additional metric tons” at the price ceiling to procure at least equivalent metric-ton reductions 

outside of the Program. The sale of these additional tons at the price ceiling indicates that further 

emissions reductions from capped sectors are more costly; as such, ARB should have discretion 

to procure a broad range of instruments and reductions from projects that meet the statutory 

criteria.  

 

Three major design issues to consider in operationalizing this provision are 1) defining the types 

of emission reductions that are eligible for procurement; 2) identifying how ARB would procure 

these reductions; and 3) the disposition of any excess revenues if ARB procures equivalent 

metric ton reductions at costs lower than the price ceiling.   
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Types of Eligible Reductions 

Regarding the types of eligible emission reductions, PG&E recommends that by default ARB 

can purchase Air Resources Board Offset Credits (ARBOCs) and other Western Climate 

Initiative (WCI) Linked Jurisdictional Offsets to meet AB 398’s equivalent reduction 

requirement. Also, if ARB expands the definition of ARBOCs to include REDD+ (reducing 

emissions from deforestation and forest degradation in developing countries, and fostering 

conservation, sustainable management of forests, and enhancement of forest carbon stocks in 

developing countries) or other new protocols, these would also by default qualify as eligible 

reductions. Additionally, the one-way linkage mechanism adopted in 2017 whereby ARB may 

purchase compliance instruments from other jurisdictions could also provide access to eligible 

reductions, as long as the linkage were approved by ARB, and should also be eligible. 

 

ARB should also establish a process for third parties such as registries, project developers and 

other parties to pre-qualify protocols or projects that could produce eligible reductions. For 

example, there are a number of voluntary offset protocols that could be used to reduce emissions 

outside of capped sectors. Because offset projects can take several months or years to develop, 

ARB should establish this pre-qualification process by January 1, 2020, to provide project 

developers enough time to start developing projects (if they are ever necessary). Also, ARB 

should be required to issue a final ruling on protocol or project pre-qualification within one year 

(365 days) of submission of all required documentation.  

ARB Procurement of Eligible Reductions 

Any party should be able to sell eligible instruments to ARB, including but not limited to 

compliance entities, project developers, marketers and non-governmental organizations (NGOs). 

ARB should be able to use multiple procurement methods to obtain eligible reductions from 

these parties, including: 

1. “Dutch” auctions 

a. The volume to be purchased would be established ahead of time by ARB and all 

bidders offer in supply, and the settlement price determined using the lowest price 

required for ARB to purchase all requested volumes.  

b. Any eligible reduction is equally valued so that ARB is not presupposing winning 

projects or instruments. 

c. ARB could set the maximum price as the price ceiling 

2. Request For Offers (RFOs) 

3. Bilateral contracts 

4. Exchanges 

ARB could also be bound by specific timelines to fulfill the environmental integrity provision. 

For example, ARB could require that procurement of eligible reductions must occur within two 

years of the sale of additional metric tons, and that all the reductions needed to maintain 
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environmental integrity be delivered within a certain number of years following the conclusion 

of the procurement process. 

PG&E suggests that ARB should, if possible under its authority, further explore methodologies 

of either pre-procuring or pre-contracting or otherwise incenting third parties to generate eligible 

reductions, if, for example, prices reach the second price containment point.  

Disposition of Excess Price Ceiling Revenues  

ARB should seek to satisfy the environmental integrity provision in the most cost-effective way 

possible. If ARB is able to procure eligible reductions at prices lower than the price ceiling in 

order to maintain environmental integrity, PG&E suggests that any excess revenues be recycled 

back into the account used to maintain environmental integrity, or be directed to the Greenhouse 

Gas Reduction Fund to support emission reduction programs. 

V. Reserve Tiers (Price Containment Points) 

PG&E recommends that the Reserve tiers (formerly known as price containment points) be set at 

prices 1/3 and 2/3 of the distance between the floor and ceiling prices. The table below illustrates 

our price tier proposal using the APCR price as the ceiling price.  

Reserve Tiers (2017$/MT) 2021 2026 2030 

Ceiling Price (APCR price post-2020)  $74 $79 $83 

1
st
 Tier  

Ceiling price – (2/3)*(price ceiling – price floor) $36 $40 $45 

2
nd

 Tier  

Ceiling price – (1/3)*(price ceiling – price floor)  $55 $59 $64 

 

The Reserve tiers should help temper the potential for sharp increases in allowance prices by 

making more allowances available at more moderate prices to compliance entities to help make 

the transition smoother. If the Reserve tiers are set too close together or too close to the price 

ceiling, they will be less effective at mitigating extreme price volatility. In addition, a lower first 

Reserve tier will provide earlier opportunity for cost containment and provide a signal sooner to 

compliance entities to prepare for higher prices. 

Allowance price projections show either high allowance prices, or prices steadily increasing 

above the floor (e.g. Borenstein/Bushnell (2017), Bloomberg (2017), and ICIS (2017)) and 

effective cost containment is needed to avoid sharp price spikes and balance supply and demand 

in the market over time. 

Reserve Tier Implementation  

Similar to the above comments on the implementation of the price ceiling, PG&E recommends 

that Reserve sales be offered quarterly if the preceding auction settlement price is greater than or 

equal to 60% of the lowest Reserve tier price, and at least once a year prior to a compliance event.   
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PG&E also recommends that the language “if needed for compliance” be self-defined, that 

Reserve allowances go directly into the purchaser’s compliance account, and that Reserve Sales 

be open to covered entities and opt-in covered entities in California and linked jurisdictions. 

  

VI. Allowance Budgets and Distribution of Allowances   

PG&E recommends that the 52.4 MMT that ARB planned to add to the post-2020 Reserve be 

placed in the post-2020 Reserve tiers.  Placing these allowances in the Reserve tiers would 

increase their effectiveness in mitigate rising allowance prices and help ease the transition to 

higher prices.  Placing these allowances in the price ceiling would not support cost-containment 

since ARB is already working to adopt a hard price ceiling that would allow for the issuance of 

price ceiling instruments, which would serve the same purpose as having more allowances in the 

price ceiling. Therefore, none of the 52.4 MMT should be placed in the price ceiling as long as 

price ceiling instruments are available at the price ceiling. 

It would also not be appropriate to remove an additional 2% (23 MMT) of budget years 2026-

2030 from the regular auctions in response to AB 398’s lowering of the offset usage limits.  ARB 

established allowance budgets for the post-2020 Program in its 2017 rulemaking at a time when 

the offset usage limit for the program was 8%.  The Legislature lowered the offset usage limit 

from 8% to 4% in 2021-25 and from 8% to 6% for 2026-30.  In both 5 year periods, the offset 

usage limit is getting more restrictive relative to the policy in place when ARB originally 

established the post-2020 allowance budgets.  This is not at all analogous to the change in the 

offset usage limit from 4% to 8% to account for the removal of allowances to fill the APCR, 

which was intended to maintain relative stringency (i.e., by expanding offsets supply in response 

to fewer allowances being made available to the auctions) in the face of changes to the allowance 

budgets.  In the current situation, the Legislature has acted to increase the stringency of the 

Program, and in response, ARB is proposing to further increase the stringency by removing 

allowances from the post-2020 budgets.  This is the opposite of the policy from 2010-11.  If 

consistency with the 2010-11 approach were applied, ARB would be considering expanding the 

post-2020 allowance budgets to balance out the lower offset usage limit.  At the very least, ARB 

should not exacerbate the Legislature’s action to tighten the post-2020 program via offset usage 

limits with further actions to remove allowances from the post-2020 market.     

VII. Natural Gas Allocation   

PG&E believes that a decarbonized natural gas system has an important role to play in helping 

the state meet its climate goals, by capturing Short-Lived Climate Pollutants (SLCPs) and putting 

them to lower-emission, beneficial use. This transition to a decarbonized gas supply must begin 

now and PG&E is actively seeking creation of a program that would foster cost-effective 

procurement of RNG in California, with a goal of 5% of core natural gas use in the state to be 

served by RNG by 2030.  

An increasingly decarbonized gas supply can enable near-term decarbonization of medium and 

heavy-duty transportation (which will also improve air quality), provide cleaner fuel for ongoing 
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thermal electric generation (which supports integration of renewable resources), and provide 

cleaner fuel for customer end-uses, especially in industrial applications. 

To help enable this transition, PG&E believes it would be appropriate to return the post-2020 

rate of allowance decline for the natural gas sector to its current, pre-2021 rate (~2% annual 

reduction) since RNG will impose higher costs on customers, similar to the additional costs for 

renewable resources in the electric sector. Therefore, maintaining the current, pre-2021 

allowance decline for natural gas would strike parity with the electric sector methodology, which 

includes recognition of the cost burden from the Renewable Portfolio Standard program and 

other mandates. Exacerbating the cost burden on natural gas customers through the Cap-and-

Trade Program while the sector makes the transition to more expensive RNG will hinder 

customer affordability and efforts to procure more RNG earlier.  

Maintaining the current rate of allowance decline for the natural gas sector for the post-2020 

period would align with BR 17-21 direction to ARB to ensure adequate customer protection as 

the state pursues strategies to decarbonize the natural gas system. 

VIII. Offset Usage Limits   

PG&E agrees with ARB’s interpretation that for the period January 1, 2021, to December 31, 

2025, inclusive, an entity may meet up to 2 percent of a compliance obligation by surrendering 

offsets that do not provide direct environmental benefits in the state without any obligation to 

procure or surrender an equivalent number of offsets that do provide direct environmental 

benefits in the state. Similarly, for compliance years from January 1, 2026, to December 31, 

2030, an entity may meet up to 3 percent of a compliance obligation in this manner.  

PG&E notes that the reduction of the 8 percent offsets usage limit and the further limitations on a 

portion of the limit for projects that provide direct environmental benefits in the state are not 

required to be applied to offset policies in linked jurisdictions. For linkage determinations, SB 

1018 (2012) explicitly refers to the criteria established under AB 32 as the measures of offset 

program stringency. Specifically, offsets are required to be real, permanent, quantifiable, 

verifiable, enforceable, and in exceedance of reductions that are otherwise required by law or 

regulation or that are expected to occur under business-as-usual. Nowhere did lawmakers 

indicate that the proportion of offsets is to be considered in linkage decisions. Indeed, offsets 

usage is only one of many components of a Cap-and-Trade program that should be evaluated 

when evaluating new potential linkage partners or harmonization with existing linkage partners. 

Because the decrease in the offset usage limit could result in higher compliance costs, PG&E 

would encourage ARB to consider additional amendments to the regulation’s offsets provisions 

within this or subsequent proceedings, including narrowing the scope of grounds for invalidation, 

shortening the invalidation period such that all ARBOCs are CCO3s (California Carbon Offsets 

with a 3-year invalidation period) without a second verification, and approving additional offset 

protocols. 
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IX. Interpreting “Direct Environmental Benefits in the state”  (DEBS) 

AB 398 requires that a portion of the offsets surrendered for post-2020 compliance be sourced 

from projects that provide “direct environmental benefits in the state of California,” or DEBS. As 

ARB is well aware, the atmosphere is a global sink, and greenhouse gas emissions anywhere in 

the world have direct and indirect impacts on California. While PG&E notes that isolating 

California’s program with the DEBS provision is counterproductive to most effectively 

addressing climate change, we support ARB’s initial framework as described on pages 17-18 of 

the Discussion Draft.  PG&E has been, and remains, a strong proponent of offsets as real, 

additional, quantifiable, and verifiable GHG emission reductions. Not only do they provide a 

benefit to the atmosphere from uncapped sectors like agriculture and forestry, but in some cases 

these emission reductions can be achieved at lower cost than other GHG emission reductions, 

reducing the overall cost of the Cap-and-Trade Program and thereby its economic impact on 

California consumers. 

To simplify compliance and reduce administrative burden, PG&E recommends that offset 

projects physically located within the state of California should automatically earn designation as 

a DEBS project, both for past and future ARBOC issuances. Projects that are not geographically 

located within the state but that provide clear reduction or avoidance of any pollutant that could 

have an adverse impact on the air or waters of the state should not be arbitrarily labeled as failing 

to provide a direct environmental benefit. Offset projects in neighboring states, for example, 

likely benefit California air quality and watersheds, which do not stop at state lines.  

ARB should also consider ways to recognize the direct environmental benefits that projects such 

as Ozone Depleting Substances (ODS) destruction provide. Some of these projects collect ODS 

in California, but destroy them in states with appropriate destruction facilities. These projects 

yield significant DEBS by reducing a harmful pollutant, clearly meeting the spirit of this 

provision.  

X. Legacy Contracts  

 

PG&E does not agree with the proposed provisions that would re-insert allowance allocations for 

a Legacy Contract Generator without an Industrial Counterparty, and recommends that ARB 

remove them.   PG&E understands that Staff seeks to: (1) encourage renegotiation of Legacy 

Contracts, and (2) determine if post-2020 allocation is necessary and appropriate, as noted in the 

Workshop presentation at page 5. It is PG&E’s belief that those two actions fundamentally 

conflict:  the ability to request and obtain a free allocation of allowances from ARB can hinder a 

meaningful and complete renegotiation of contracts to address GHG costs.   

Importantly, PG&E does not believe that Panoche Energy Center (“Panoche”) is a Legacy 

Contract Generator without an Industrial Counterparty because Panoche is not a party to a 

Legacy Contract.  The Regulation defines Legacy Contracts in relevant part as “. . . contracts 
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executed prior to September 1, 2016 which govern the sale of electricity and/or thermal output 

and do not provide for the recovery of the costs associated with this (Cap-and-Trade) 

regulation.”  
4
  As established through a six-month arbitration period and confirmed through an 

appeal process, the Power Purchase and Sale Agreement (“PPA”) between Panoche and PG&E 

addresses terms and conditions governing GHG cost allocation.  Put simply, Panoche is not a 

party to a Legacy Contract because the PPA provides for Panoche’s recovery of Cap-and-Trade 

Program costs.   Further detail concerning the directly relevant judgement is provided in 

Attachment 1 to these comments.  PG&E respectfully urges the ARB to review the arbitrators’ 

decision carefully to avoid compensating Panoche for GHG costs a second time. 

 

XI. Use of Allowance Value for Utilities  

 

ARB Staff has proposed specific language in the Preliminary Discussion Draft that restricts 

electric and natural gas utilities from using allocated allowance proceeds for activities other than 

as described. This list of activities does not provide for natural gas specific measures such as 

renewable natural gas or near-zero emission vehicles. PG&E feels that this language is overly 

prescriptive and predominately considers uses applicable to the electric sector. For example, 

switching to natural gas use can lead to a reduction in GHG emissions if switching from a higher 

polluting source (such as diesel) and should be eligible. 

 

By limiting eligible GHG reduction approaches, ARB is “picking winners” and thus excluding 

other potentially viable emission reduction measures. Other solutions and technologies need to 

be encouraged and funded as a variety of GHG reduction approaches will benefit more 

customers who want to reduce GHG emissions. PG&E appreciates ARB’s efforts to provide 

greater clarity on the allowable uses of revenue from allowances directly allocated to utilities, 

and recommends broadening the language to include allowable uses of the funds for any and all 

GHG reducing strategies and programs, inclusive of procurement of renewable gas and funding 

renewable gas infrastructure. 

 

XII. Transportation Electrification 

 

The decarbonization of the transportation sector through the use of alternative fuel vehicles is a 

critical component of the Scoping Plan’s strategy to reach California’s 2030 goals. PG&E has a 

distinct role as a catalyst of California's clean-energy and clean-transportation future.  Our 

strategies include promoting electric vehicles through the construction of 7,500 charging 

stations, as well as “make ready” fleet charging and DC fast chargers pursuant to SB 350, which 

supports a goal of 2 million electric vehicles in our service territory by 2030. PG&E appreciates 

ARB’s continued focus on seeking methods to quantify transportation-related electric load 

growth emissions in order to evaluate electrical distribution utility allocation and adjust it as 

                                                 
4
 Regulation, Section 98802 (a)(204) (emphasis added).  
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needed. PG&E will be providing more detailed recommendations to support this effort in follow-

up to these comments. 

 

XIII. Voluntary Renewable Energy Program Provisions  

ARB established the voluntary renewable electricity program (VREP) as part of its Cap-and-

Trade Regulation to enable the voluntary renewable market to continue to make a credible claim 

that voluntary renewables result in GHG emissions reductions that are additional to ARB’s 

regulatory requirements under the Cap-and-Trade Program.  PG&E participates in ARB’s VREP 

as part of implementing our voluntary Solar Choice program
5
.  One critical design feature of the 

VREP is the assumed avoided emissions rate, which ARB uses to determine how many 

allowances to retire and its calculation of avoided emissions.  This assumed avoided emissions 

rate needs to be reasonably accurate to fulfill the purpose of the program and for participants, in 

following ARB’s VREP guidance, to provide accurate information regarding avoided GHG 

emissions to participating customers.   

Currently, ARB uses the rate for unspecified electricity imports (0.428 tonnes/MWh) as the 

avoided emissions rate for VREP.  While this rate has been reasonable for use historically
6
, 

California’s electricity system is undergoing significant changes – most importantly, large 

increases in generation from renewables – that will shift the marginal resources in California and 

the associated marginal emissions rates.  Fortunately, California agencies are already looking at 

this issue for other purposes and there is an opportunity for ARB to leverage that work in 

updating its avoided emissions rate for VREP in this rulemaking.   

For example, ARB is currently working to develop GHG emissions standards for fuel cells that 

are based on an estimate of average annual marginal emissions in California based on the 

California Public Utilities Commission-adopted 2017 Avoided Cost Calculator (ACC).  The 

ACC forecasts a significant decline in the marginal emissions rate of roughly 30% over the next 

5 years.  PG&E recommends ARB make use of this existing work on marginal GHG emissions 

rates for electricity to update the VREP avoided emissions rate as part of this rulemaking.  In this 

manner, ARB can help ensure the continued effectiveness of the VREP in matching avoided 

electricity GHG emissions to allowance retirement and supporting credible statewide avoided 

GHG emissions claims. 

 

XIV. CAISO EIM Proposal 

 

PG&E appreciates the ongoing efforts of the California Independents System Operator (CAISO) 

and ARB to enhance GHG emissions accounting in the Energy Imbalance Market (EIM). The 

                                                 
5
 See: https://www.pge.com/en_US/for-our-business-partners/floating-pages/community-solar-

choice/community-solar-choice.page?WT.mc_id=Vanity_rfo-communitysolarchoice 
6
 For example, the latest eGRID non-baseload CO2 emissions rate (using 2016 data) for California is 0.4 

tonnes/MWh. See: https://www.epa.gov/energy/emissions-generation-resource-integrated-database-egrid 

https://www.pge.com/en_US/for-our-business-partners/floating-pages/community-solar-choice/community-solar-choice.page?WT.mc_id=Vanity_rfo-communitysolarchoice
https://www.pge.com/en_US/for-our-business-partners/floating-pages/community-solar-choice/community-solar-choice.page?WT.mc_id=Vanity_rfo-communitysolarchoice
https://www.epa.gov/energy/emissions-generation-resource-integrated-database-egrid
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EIM has created a larger market for California renewables, provided renewable energy to 

California when imports are needed, and has helped make renewables more competitive in 

California’s neighboring states.  

 

Changes ultimately implemented by the CAISO must consider several critical objectives; for 

example, the approach must be operationally feasible, preserve market functionality, result in 

proper price signals, and facilitate the dispatch of renewable resources to meet load to the 

greatest extent possible. Developing an approach that appropriately balances key criteria is a 

significant challenge, and PG&E encourages the CAISO and ARB to continue soliciting external 

input and facilitating robust dialogue among stakeholders.  

 

PG&E is generally supportive of the direction outlined in the CAISO’s recent Second Revised 

Draft Final Proposal. Though it requires additional study and refinement, PG&E is optimistic 

that the new design brings the CAISO closer to a solution that will meet ARB and CAISO 

goals.  PG&E submitted more detailed comments
7
 to the CAISO on potential enhancements or 

areas for further examination, and looks forward to working with the CAISO and other 

stakeholders to continue improving upon the proposal’s promising foundation. 

 

Conclusion 

PG&E continues to support Cap-and-Trade as a program that will help the state meet its 

aggressive environmental goals while maintaining a healthy economy. We look forward to 

working with ARB staff to further refine the Regulation in line with AB 398 and BR 17-21. 

Please feel free to contact me if you have any questions or concerns. 

Sincerely, 

/s/ 

Fariya Ali 

Expert Representative, State Agency Relations 

Pacific Gas and Electric 

 

 

                                                 
7
 PG&E Comments.  March 1, 2018. http://www.caiso.com/Documents/PG-EComments-EIMGHGEnhancements-

SecondRevisedDraftFinalProposal.pdf 

http://www.caiso.com/Documents/PG-EComments-EIMGHGEnhancements-SecondRevisedDraftFinalProposal.pdf
http://www.caiso.com/Documents/PG-EComments-EIMGHGEnhancements-SecondRevisedDraftFinalProposal.pdf


 
March 16, 2018 

Ms. Rajinder Sahota 

Chief, Climate Change Program Evaluation Branch, Industrial Strategies Division 

California Air Resources Board 

1001 I Street, Sacramento, California 95814 

 

As a company operating in California and participating in the program since its beginnings, we’ve seen 

firsthand how the offsets program has resulted in real behavioral change in some very unlikely places, 

causing companies who wouldn’t otherwise take action on climate change to voluntarily do so because 

California has led the way and provided a path toward better environmental stewardship.  Quite frankly, 

that’s what gets us out of bed each morning, and we’re grateful that California and the Air Resources 

Board have provided a vehicle for this well beyond its own state lines. 

Thank you very much for the opportunity to comment on the Preliminary Discussion Draft of potential 

changes to the Cap-and-Trade Program.  We greatly appreciate the Air Resources Board staff’s drive to 

make continuous improvements to this landmark program.  Our comments in this letter are limited to 

the topics of determining Direct Environmental Benefits to the State (DEBS), key protocol updates, 

modifications to the program’s invalidation provisions and increasing program efficiency through 

addressing materiality.  We look forward to discussing these and other items with CARB staff throughout 

the rulemaking process. 

Direct Environmental Benefits to the State (DEBS) 

Bluesource supports CARB’s literal interpretation of the DEBS criteria as stated in AB398 and further 

supports the notion that an offset project should have the opportunity to demonstrate whether it 

provides DEBS.  We have concerns, however, that a lengthy process could unfold during which staff will 

have to evaluate all existing projects with unretired offsets and those that will generate offsets beyond 

2020 for DEBS qualification.  Please note that the market will go through substantial uncertainty while 

these reviews are underway because participants will not know how many offsets are available in each 

“bucket” (DEBS and non-DEBS).  If such a process is undertaken, we would ask CARB to consider a 

deadline by which these reviews would be complete.  A better solution, however, would be to avoid this 

scenario altogether by specifying that all offset projects that are listed prior to the finalization of this 

rulemaking not be subject to the DEBS evaluation process and be categorized in a way that does not 

subject them to the new DEBS usage limitations imposed for offsets post 2020.  Such an action would be 

consistent with California’s prospective application of legislation as further described in VERA’s 

comment letter. 

In addition to the above, Bluesource believes the widely accepted science of climate change supports 

the view that a reduction of greenhouse gases anywhere provides a direct environmental benefit to 



 
California, with a particular impact on the waters of the state.  The American Carbon Registry and VERA 

have provided extensive references for this argument in their comment letters. 

Lastly, broad determination of DEBS protects the program from potential legal challenges related to the 

dormant commerce clause.  In recent years, legal threats to the program have resulted in substantial 

market uncertainty and have been a major cause of allowance auctions not fully clearing. 

 

Key Protocol Updates 

Bluesource looks forward to the formation of an Offset Protocol Task Force as directed by AB398; 

however, we believe some updates to existing protocols are crucial enough that they should be made 

prior to formation of this committee.  Specifically, we believe the following protocols should be updated 

promptly for the reasons identified below: 

- Urban Forestry:  Urban forestry projects have the potential to provide material benefits to 

disadvantaged communities within the state, yet the projects remain economically very 

challenging.  Bluesource has been investigating ways to successfully implement an urban 

forestry project for some time, and something that would help would be the updating of the 

protocol to include urban forest management practices as the Climate Action Reserve has done 

in its latest version of its urban forestry protocol.  We recommend CARB update its own protocol 

to reflect this practice. 

Forest Project Protocol for US Forests:  A prior regulatory amendment package reduced the 

invalidation period for an event of regulatory nonconformance from the entire reporting period 

in which an event of nonconformance occurred to the period of actual nonconformance for all 

offset project types except forest carbon.  This approach provides a valuable incentive for 

projects out of regulatory compliance to get back into compliance as soon as possible.  Through 

conversations with staff, Bluesource recognizes that the reason this change was not applied to 

forest carbon projects is because the protocol does not specifically provide for calculating offset 

credits in short periods of time less than the length of a reporting period.  We remain convinced 

that this is in fact possible and easily accomplished using principles of the existing protocol, and 

to restore parity across all offset project types we therefore recommend that 1) the US Forest 

Project Protocol be updated to allow for such calculations, and 2) the regulation be amended to 

accept the revised invalidation period approach for regulatory nonconformance that has been 

applied to other offset types.  For the latter,  

the phrase in §95973(b)(1) that reads, “An offset project using a protocol from sections 

95973(a)(2)(C)1., 2., or 5. …” should be changed to read, “An offset project using a 

protocol from sections 95973(a)(2)(C)1., 2., 4. or 5. …”, and, 



 
the phrase in §95973(b)(2) that reads, “An offset project using a protocol from sections 

95973(a)(2)(C)3., 4., or 6. …” should be changed to read, “An offset project using a 

protocol from sections 95973(a)(2)(C)3. or 6. …” 

- Ozone Depleting Substances:  In order to provide for collection and destruction of more harmful 

substances within California and to update important baselines related to this protocol, 

Bluesource believes CARB should look to the American Carbon Registry’s ODS protocol to 

update eligible substances and provide new emission factors and quantification methods for 

foam projects, as well as for monitoring destruction events conducted at facilities that are a part 

of an enclosed equipment de-manufacturing system.   

Invalidation 

Bluesource believes it is time for invalidation to be revisited in a substantial way as the current methods 

of replacing invalidated credits drastically limit the cost containment benefits of the offsets program.  

This will be more and more important as the cap declines more aggressively beyond 2020.   

Bluesource recommends the formation of an Environmental Integrity Account (EIA) comprised of 3% of 

all offsets issued, similar to what’s found in the Ontario program.  This EIA should be used to replace 

invalidated credits for events of invalidation resulting from material overstatements and events of 

regulatory nonconformance.  Sellers, specifically the OPO or APD, should be responsible for invalidations 

related to the double-selling of credits into CARB’s program and another crediting program, but in no 

other event should any market participant (the buyer or the seller) bear the burden of replacing 

invalidated credits, as that would defeat the purpose of the EIA.   

With respect to the current system of statutory limitations on invalidation, Bluesource believes the 

process of double verifications to reduce these periods from 8 to 3 years places an unnecessary burden 

on CARB staff and offset developers alike.  We believe these double verifications are of questionable 

value given the highly robust review completed by CARB staff following verifier and OPR reviews.  This, 

in conjunction with the extremely low percentage of offsets invalidated or brought under formal 

invalidation investigation (roughly 0.1% of the offset credits issued to date), leads us to the conclusion 

that double verifications to reduce the invalidation period from 8 to 3 years are an unnecessary part of 

the program that does not contribute to program integrity.  Instead, all offset credits issued should 

initially have a 3-year invalidation period. 

Materiality 

A lack of materiality threshold for reporting period reviews, as well as regulatory language such as, “any 

correctable error must be corrected,” prohibit excusing truly insignificant errors.  If an error is not 

something that affects a project’s applicability or materially alters the volume of a reporting period, 

Bluesource believes CARB should consider such errors to be immaterial and therefore excused.  The 

current stance toward immaterial errors results in extra staff time spent on reviews and adds to delays 



 
in review cycles.  It also tends to conflict with the standard to which verification bodies are held, which 

has a 5% materiality threshold for reasonable assurance.  We believe the current regulatory amendment 

process should be used to address language that prevents CARB staff from applying common thresholds 

for materiality in its assessments.  Specifically, we recommend implementing a materiality threshold 

that limits errors that must be corrected to those in excess of 5%, yet not to exceed 500 tCO2e (or other 

predetermined level) in magnitude. 

Thank you very much for the opportunity to comment on these very important issues.  We are available 

and more than happy to assist CARB staff in understanding the details of our requests.  Thank you for 

your consideration. 

Sincerely, 

 

Kevin Townsend 

Chief Commercial Officer 

Bluesource 
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March 16, 2018 
 
California Air Resources Board 
1001 I Street  
Sacramento, CA 95814 
 
Submitted electronically via: www.arb.ca.gov/cc/capandtrade/meetings/meetings.htm  
 
RE: Comments on proposed cap-and-trade regulatory amendments  
 
 
Dear ARB staff, 
 
Thank you for the opportunity to provide comments on the material presented at the March 2nd cap-
and-trade regulation workshop. These comments touch upon three proposed amendments to the 
cap-and-trade regulations discussed in the workshop and in the Preliminary Discussion Draft of 
Potential Changes to the cap-and-trade regulation.  
 
1. Methods to assess whether an offset project generates Direct Environmental Benefits in 
the state (DEBs) 
 
I appreciate ARB’s consideration of the intent of the DEB provisions in the law and also the need to 
develop clear guidelines to enable the individual assessment of all new and existing offset projects.  
 
AB389 states: “’direct environmental benefits in the state’ are the reduction or avoidance of emissions of any air pollutant 
in the state or the reduction or avoidance of any pollutant that could have an adverse impact on waters of the state.”  
 
I offer here a few observations on how projects can be assessed against this requirement drawing 
from the language used in the bill.  
 
1. There has been some discussion of defining direct benefits in California as a reduction in GHGs 
anywhere in the world. The GHG reductions from an offset project by definition do not have direct 
environmental benefit in California. An offset is not a net reduction in emissions, it is a trade in 
reductions from one place to another, and in this case, from the California capped sectors to 
emissions outside of California’s capped sectors. For each offset credit used, whether the project is 
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located in California or outside of the state, global GHG emissions should remain the same as they 
would have been without the offset project, creating no net environmental benefit. 
 
It is also apparent that defining DEBs as any GHG reduction was not the intent of the legislature. If 
it were, there would have been no need to define a new DEB requirement since all offsets by design 
should achieve GHG reductions.  
 
I also note that the phrase “direct environmental benefits in the state” is used twice in the law. The 
second place it appears is in the establishment of the Compliance Offsets Protocol Task Force: “The 
Compliance Offsets Protocol Task Force is hereby established to provide guidance to the state board 
in approving new offset protocols for a market-based compliance mechanism for the purposes of 
increasing offset projects with direct environmental benefits in the state while prioritizing 
disadvantaged communities, Native American or tribal lands, and rural and agricultural regions.” 
(bold added) 
 
A concern commonly raised about the use of offsets by California regulated entities is that activities 
that emit GHGs are very often associated with the release of other air and water pollutants. 
Therefore, by allowing less GHGs to be reduced in the state’s capped sectors, offsets effectively 
increase the release of associated air and water pollutants from those sectors. Offsets without direct 
environmental benefits in the state means that California loses the co-benefits associated with the 
reductions that would otherwise have occurred in the state’s capped sectors. This has been a 
particularly concern for disadvantaged communities, Native American or tribal lands, and rural and 
agricultural areas. The law also defines direct environmental benefits as the reduction or avoidance 
of pollutants affecting air and water quality in the state. These specifications align with the concern 
that offsets lead to increased pollution in vulnerable communities, and the requirement interpreted 
in this way would mean that the increase in environmental pollution in the capped sectors resulting 
from the use of offsets is at least partially made up by reduced impacts on air or water quality 
elsewhere in the state.  
 
In sum, since offsets do not achieve net GHG reductions, but simply trade where reductions 
happen, reducing GHGs, in state or out of state, does not in itself achieve direct environmental 
benefits in the state. This meaning is also clearly not the intent of the legislature, since this 
interpretation renders the new DEB requirement meaningless. Additional environmental benefit in 
terms of reduced air and water pollution is needed to meet the requirement in the law.   
 
2. The bill defines the requirement as a “direct” environmental benefit. In common parlance, a 
“direct” effect or benefit means that the activity/policy itself is responsible for a change in the 
release of an air or water pollutant, in contrast to effects mediated by the market, global atmospheric 
circulation, or other secondary causal pathways which are more difficult to observe and to measure.  
 
An offset project therefore has direct environmental benefit in the state if it: 
! reduces an air pollutant that would have been generated in California or physically transported 

into California, or  
! reduces a pollutant that would have directly impacted California waters in the state, including by 

reducing the quality of waters flowing into the state.  
 
California’s six adopted protocols credit projects that reduce air pollutants and/or improve water 
quality locally at project sites. Assessment of projects outside of California would focus on whether 
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they release air pollutants that are physically transported into the state or release water pollutants 
that directly affect the quality of water flowing into the state. 
 
REDD programs far from California borders do not directly impact waters in the state. Any possible 
effect would be considered indirect. 
 
3. Simply being located adjacent to a waterway flowing into California does not mean that a project 
generates DEBs in the state. Not all emissions affect water quality. The location of an offset project 
along a waterway flowing into the state does not necessarily benefit waters in the state. The offset 
project developer should show that the project reduces the release of a pollutant that meaningfully 
degrades the quality of water that flows into the state.  
 
2. Ceiling price 
 
Social cost of carbon 
The actual social cost of carbon in California is substantially higher than most values of the social 
cost of carbon derived from integrated assessment models, including those cited in ARB’s 
Preliminary Concepts discussion paper associated with the March 2 workshop, for three reasons.  
 
First, these models only include a subset of total damages that were monetizable. Important 
damages are left out of the models (effectively treating these damages has having zero cost). 
Examples of damages left out of the models are the effect of climate change on conflict, the effect 
of ocean acidification (Anthoff & Tol, 2013) and the reduction in wellbeing caused by seeing others’ 
suffering around the world and by knowing that we are responsible for this suffering and loss.  
 
Second, the value of life and wellbeing of a poor person are considered by these models to be less 
than the value of a wealthy person’s life, while the social cost of carbon is estimated as a single 
global figure. The different valuation is because sickness and mortality of a poor person has less 
absolute impact on global GDP than that of a wealthy person. To be ethically consistent, the social 
cost of carbon should also be varied across regions, reflecting that a dollar has more value to a poor 
person than to a wealthy person.  
 
Third, these models put a greater value on the wellbeing of a person today than on the wellbeing of 
people in the future through the use of a discount rate.  
 
One study attempts to correct for the second concern using an equity-weighted model. Under and 
equity-weighted model the social cost of carbon is higher for countries with greater per capita 
wealth. The study runs one integrated assessment model (FUND) with equity weighting, and finds 
that the social cost of carbon in the United States is two to eight times higher than the non-equity 
weighted estimate, depending on the equity principle used (Anthoff & Tol, 2010).  
 
Another study attempting to address points two and three together applies an equity weighting and 
no discount rate. This study finds that the social cost of carbon in the United States is on the order 
of $2000 to $5000 per tCO2 (Adler et al., 2017, figure 4).  
 
This discussion does not necessarily suggest implementing a ceiling price of $2000 or higher, but 
instead notes that any ceiling price chosen will be less than California’s social cost of carbon. It also 
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suggests that the ceiling price should be set high enough to drive the reductions needed to meet the 
state’s 2030 target.  
 
3. Technical changes to the U.S. Forest Projects offset protocol 
 
Thank you for considering technical revisions to the Forest protocol. Here I provide a summary 
technical changes to the protocol I believe are needed as clarifications and to better reflect 
reductions achieved. I will send you a detailed description and analysis of these three technical 
changes in a separate document once it is complete. In the meantime, I’m happy to discuss these 
issues or send drafts of the analysis if that is helpful. 
  
(1) Leakage rate: CAR recently updated its leakage rate from 20% to a range up to 80% reflecting the 
literature on the leakage resulting from changes in forest management in the United States. I have 
not found anything published that supports a 20% leakage rate, but have found a number of 
published articles supporting an 80% leakage rate. Is ARB considering updating its leakage rate to 
better reflect the literature as CAR did?  
 
(2) Leakage timing: Currently the protocol credits an improved forest management project for the 
on-site carbon stocks above the baseline at the start of the project without accounting for the 
leakage associated with the credited reduction in harvesting at the same time. The leakage associated 
with initial credited carbon stocks above the baseline scenario is deducted over 100-years instead of 
when the reduction in harvesting actually is presumed to have happened and is credited. In other 
words, in the first year of an improved forest management project the project receives credits 
associated with the total on-site carbon storage above the baseline, but only 1/100th of the leakage 
associated with that avoided harvesting is deducted. This has resulted in the generation of more 
credits than reductions achieved compared to the baseline scenario. This accounting discrepancy can 
be remedied by deducting the leakage associated with the change in forest management practice at 
the same time that the change is credited. 
 
(3) Definition of a reversal: Equations 3.1 and 5.1 define a reversal as net negative changes in carbon 
storage—including storage on-site, in harvested wood products, and in landfills, taking into account 
leakage—*every year* over the project life (defined through 100 years after the last credit issuance). 
If I’m reading this equation correctly, the reversal provisions would be triggered if net carbon 
storage was negative in any single year over a project’s 100 year life. I believe what is important, and 
perhaps this was the intent of the protocol, is to ensure that there is no net over-crediting—that the 
total credits generated never exceed the effect of the offset project on emissions. It doesn’t matter 
what happens in any one year as long as there is no reversal of the increase in carbon storage that 
has been credited. I believe this change is a more feasible requirement for a forestland owner and 
better reflects what is needed to avoid over-crediting. I suggest instead defining a reversal thus:  
 

A reversal has occurred if: the sum of all credits generated from the start of the project to 
the current reporting period is greater than the sum of (1) actual onsite carbon storage in the 
current reporting year minus baseline carbon storage in the reporting year, (2) the sum of 
long-term carbon storage in harvested wood products and landfills from the first reporting 
period to the present reporting period minus the sum of long-term carbon storage in 
harvested wood product and landfills in the baseline from the first reporting period to the 
present reporting period, taking into account leakage, and (3) the sum of all secondary 
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effects (which include leakage) from the first reporting period to the present reporting 
period. 

 
I will send a more detailed description of these issues and proposed solutions on the Forest protocol 
in a separate correspondence with ARB once the analysis is complete.  
 
Thank you for considering these comments.  
 
Sincerely,  
 
Barbara Haya 
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March 16, 2018 
 
Ms. Rajinder Sahota 
Assistant Division Chief, Industrial Strategies Division 
California Air Resources Board 
1001 I Street 
Sacramento, CA 95814 
 
 
SUBJECT: COMMENTS ON THE CAP-AND-TRADE REGULATION WORKSHOP (MARCH 2, 2018) 
 
Dear Ms. Sahota: 
 
The California Chamber of Commerce (CalChamber) appreciates the opportunity to comment on the 
California Air Resources Board (CARB) Cap-and-Trade presentation released March 2, 2018. 
 
CalChamber is the largest broad-based business advocate in the state, representing the interests of over 
13,000 California businesses, both large and small.  Many of CalChamber’s larger members are directly 
covered by the cap-and-trade regulation, while other smaller members experience the indirect impacts in 
the form of increased energy costs passed down from upstream fuel and energy providers. 
 
CalChamber strives to remain a productive stakeholder throughout the AB 32/SB 32 and AB 398 
implementation processes as well with future post-2020 climate policies, in order to advance the 
greenhouse gas (GHG) emission reduction goals in the most cost-effective manner while protecting 
California businesses and allowing for economic growth across all sectors of the economy.  We have long 
maintained that if designed properly, a market-based mechanism has the ability to garner significant GHG 
reductions in a cost-effective manner.   
 
The Cap-and-trade program is a more cost-effective approach than command and control and less likely 
to discriminate unfairly against particular industrial sectors.  California’s greenhouse gas reduction laws 
post 2020 will be unworkable without a well-designed market mechanism. Our comments below include 
concerns for some design flaws and recommendations to modify elements to ensure an operable, cost-
effective program.  
 
INDUSTRY ASSISTANCE FACTORS 
The risk of leakage due to costs incurred by California industry, but not their out-of-state competitors is 
high.  In the last round of amendments to the Cap-and-Trade regulation, CARB extended 100% of the 
assistance factor into the second compliance period.  As it was in the 2013-2014 timeframe, California’s 
market remains largely isolated from other markets where more cost-effective reductions 
exist.  Accordingly, an extension of 100% industry assistance is still warranted until such time that leakage 
risk is eliminated, both to maintain the environmental integrity of the program and to protect California jobs 
and the state’s economy.   
 
CalChamber agrees that industry assistance factors are a necessary component to a well-designed cap-
and-trade program.  We support the staff recommendation of 100% for all leakage classifications in the 3rd 
compliance period of 2018-2020.  Given that all post-2020 industry assistance allocations will be made at 
100% for the remainder of the program, it will be disruptive to operations to reduce assistance levels for 
one compliance period and then return to 100% assistance.   
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PRICE CEILING 
The cap-and-trade program is intended to achieve greenhouse gas reductions with the least cost.  The 
price ceiling provision set into law under AB 398 is intended to represent the need to avoid adverse impacts 
on households and the state’s economy.  The price ceiling of $150.00 as proposed by the CARB 
presentation on March 2, 2018 is concerning since the potential impact on consumers and the economy 
will be significant and it could result in roughly an additional $1.50 per gallon of gasoline as well as increased 
energy costs.   

BANKING RULES 
The banking of allowances provides an opportunity to set the cap-and-trade market up for long-term stability 
and investment that drives GHG reductions. Current banking rules in the cap-and-trade regulation are 
working to ensure both transparency and market oversight.  
 
OVER-ALLOCATION 
Our initial review has shown that there really is no “over-allocation.” The cap-and-trade market relative to 
the business as usual forecast is indicative of the fact that the program is working.  Rather than over-
allocation, this can be viewed as over-compliance by industries as a result of command and control 
measures.  
 
OFFSETS ARE ESSENTIAL 
CalChamber maintains its position that a robust offset program is a key cost containment mechanism. A 
robust supply of offsets is required in order to reduce program costs.  Numerous economic studies have 
shown, including CARB’s own analysis, that offsets are the best market-based alternative to reduce costs 
and limit leakage.   
 
Should you have any questions, please feel free to contact me via email (amy.mmagu@calchamber.com) 
or at (916) 444-6670. 
 
Sincerely, 
 
 
 
 
 
Amy Mmagu 
Policy Advocate 
 



 
 
 
 
 

16 March 2018 
 
 
Chairwoman Mary Nichols and Board 
California Air Resources Board (ARB) 
1001 "I" Street  
Sacramento, CA 95814 
 
 
Dear Chairwoman Nichols and California Air Resources Board Members, 
 
As the premier verification body engaged in provision of offset verification services under 
the Cap and Trade Program, and as the only accredited verification body headquartered in 
California, SCS Global Services (SCS) appreciates the opportunity to provide comment 
regarding the preliminary discussion draft of potential changes (“the potential changes”) to 
the Cap-and-Trade Regulation (“the Regulation”) as presented during the workshop held 2 
March 2018. 
 
We understand that the potential changes reflect an objective of continual improvement in 
the rigor, integrity and consistency of the Program. These potential changes are clearly 
intended to offer useful clarification and procedural modifications regarding the offset 
verification process, and we applaud this intent. In a few cases, we have identified 
opportunities for slight revisions that will, we hope, further advance the objective of 
continual improvement and make the offset verification process more consistent and 
effective for all concerned. 
 
The first instance we wish to draw your attention to is Section 95977.1(b)(1) of the 
proposed changes, which contains the following addition: 
 
If a verification is being audited by ARB pursuant to section 95977.1(b)(3)(W) or by an Offset 
Project Registry pursuant to section 95987(e) and if ARB or the Offset Project Registry notify 
the verification body of the audit in writing within five working days of receiving the Notice for 
Offset Verification Services, the verification body may not conduct the site visit until at least 40 
calendar days after the Notice for Offset Verification Services is received by ARB and the Offset 
Project Registry, unless each auditing entity approves in writing an earlier site visit date. 
 
We understand that the intent is to reduce the advance notice required for offset 
verification services that are not being audited by ARB or an offset project registry (OPR), 
while simultaneously ensuring that, where offset verification services are subject to an 
audit, auditing staff have adequate time available in which to plan for attendance on the site 
visit. While we appreciate this intent, we are concerned that the 40-day waiting period, after 
the Notice for Offset Verification Services (NOVS) is first received by ARB and the OPR, 

 



 
 
 
 
 

would impose undue burden on the conduct of offset verification services. To understand 
why this is the case, we suggest that the following be considered: 
 

• The NOVS is not typically submitted until after a contractual agreement has been 
undertaken, between the verification body and the client, to conduct offset 
verification services. Planning the site visit is, in our experience, an important aspect 
of the pre-engagement process, as such planning entails ensuring that adequate staff 
and other resources will be available to support the planned site visit dates. This 
planning process is typically carried out months in advance of the actual site visit 
dates, and the date(s) of on-site visits are required, by Section 95977.1(b)(1)(D)(3) 
of the Regulation, to be included in the NOVS. Aside from the contracting process, 
there are a variety of practical constraints that lead to a gap between the time of 
planning for the site visit and the time of submission of the NOVS. 

• The limited season available for field-work across much of the United States, 
coupled with the regulatory deadline for submission of our offset verification 
statement (as set out in Section 95977(d) of the Regulation) and various practical 
limitations, act as an effective constraint on the universe of potential site visit dates 
for a given verification engagement. This is particularly the case when one considers 
that our staff resources (as with the staff resources of any offset verification body) 
are finite and, as such, a shift in the site visit dates for one verification engagement 
will inevitably cause conflict with site visit dates for different verification 
engagements, resulting in a chain reaction. By the time of submittal of the NOVS, 
there is often little “wiggle room” available in which to change the planned site visit 
dates without substantial impact to the verification process. 

• While the requirements are only intended to be imposed where offset verification 
services are under audit, we fear that the potential changes would have the effect of 
forcing every verification engagement to include a 40-day lead time between 
submission of the NOVS and the commencement of the site visit (or, at least, to 
prepare for the contingency of such a lead time being imposed). A de-facto 
lengthening of required lead time would run counter to the intent behind the 
potential changes (as we understand it), which was to surgically target situations 
where offset verification services are subject to an audit and to allow a decrease in 
lead time in other situations (i.e., to decrease the required lead time, for offset 
verification services not under audit, from 30 calendar days to 15 calendar days). 

 
We suggest that one or both of the following solutions be considered in order to address our 
concerns. 
 

1. Introducing a procedural step, occurring earlier than submission of the NOVS, at 
which ARB and/or the OPR may select offset verification services for audit and 
notify the offset verification body of such. 

 



 
 
 
 
 

o For example, the offset project operator or authorized project designee may 
be required to formally declare an intent to have offset verification services 
provided for a given offset project data report prior to the submission of the 
NOVS. Offset verification services could then be selected for audit based 
upon information provided in such a “notice of intent” document. This would 
permit offset verification services selected for audit to be identified at a 
relatively early stage in the planning process and for all entities involved, the 
OPO, APD, Offset Verification Body, ARB and/OPR to work in concert to plan 
the commencement of the offset verification services as well as the site visit 
dates. With concrete information as to which offset verification services are 
selected for audit, all parties would be able to proceed with enhanced 
certainty around timelines. Thus, even a 40-day lead time from submission 
of the NOVS, for offset verification services under audit, would be considered 
as a procedural step in the planning of the audit because all parties could 
confidently apply the required lead time to only the small subset of 
verification engagements subject to an audit, as opposed to unnecessarily 
lengthening the lead time on all verification engagements. 

2. Shortening the required advance notice period, for offset verification services 
subject to an audit, from 40 calendar days to a more reasonable period, such as 20 
calendar days. 

 
We also suggest a slight revision to the following potential addition to Section 
95977.1(b)(2): 
 
If the verification body has been notified by ARB or the Offset Project Registry of an audit for 
the relevant verification, then the verification body must notify the auditing entity at least two 
working days prior to a revised start date for offset verification services and at least 15 
working days prior to a revised site visit date(s), unless each auditing entity approves in 
writing an earlier date. 
 
In the context of forest offset projects, all site-visit verifications must include a test of the 
forest carbon inventory, termed “sequential sampling”, in which a subset of inventory plots 
are re-measured by the offset verification body. One attribute of this test is that it does not 
utilize a fixed minimum sample size—rather the sample size required varies depending 
upon the input data. Therefore, while the commencement of the site visit can be planned for 
(subject to the constraints discussed above), the final date of the site visit cannot be 
predicted with complete certainty, and is subject to change during the course of the site 
visit, depending upon the data collected. In our view, the italicized text quoted above does 
not adequately make allowance for this reality. Since we understand that the date of 
commencement of the site visit is likely to be of most significant import in planning an audit 
of any offset verification services, we suggest that the italicized language quoted above be 
revised to the following (new language is in bold): 

 



 
 
 
 
 

 
If the verification body has been notified by ARB or the Offset Project Registry of an audit for 
the relevant verification, then the verification body must notify the auditing entity at least two 
working days prior to a revised start date for offset verification services and at least 15 
working days prior to a revised site visit date(s) any revised date of commencement of the 
site visit, unless each auditing entity approves in writing an earlier date. 
 
Additionally, the potential changes to Section 95979 of the Regulation present a useful 
opportunity to make further modifications to strengthen the clarity of this section as it 
pertains to use of subcontractors, and we would like to encourage your staff to take such 
measures. The specific areas to which we would like to call the attention of your staff are 
identified below. 
 

• Section 95979(b)(2) of the Regulation applies to “any staff member of the 
verification body or any related entity or any member of the offset verification 
team”. “Member”, as defined in Section 95979(b), means “any employee or 
subcontractor of the verification body or related entities of the verification body”. It 
is unclear what is meant by “subcontractor”, particularly whether this term refers to 
entities with which a verification body has a contractor-client relationship or 
whether it refers to individuals who are employed by such entities. The “evaluation 
of conflict of interest for offset projects” form required by ARB implies that the 
latter definition of “subcontractor” is intended by ARB, as does the reference “the 
verification team” in Section 95979(b)(2) (as a verification team is a collection of 
individuals, not entities), but it would be best if this could be clarified in the 
Regulation through a definition of the term “subcontractor”. 

• Section 95979(c) of the Regulation states that “The potential for a conflict of interest 
must be deemed to be low where no potential for a conflict of interest is found 
under section 95979(b) and any non-offset verification services provided by any 
member of the verification body to the Offset Project Operator, Authorized Project 
Designee, if applicable, and any technical consultant(s) used by the Offset Project 
Operator or Authorized Project Designee within the last five years are valued at less 
than 20 percent of the fee for the proposed offset verification…” Given the definition 
of “member”, as quoted above, it is unclear whether the reference to “any member of 
the verification body” refers solely to staff members of the verification body or 
whether this language also refers to sub-contractors with which the verification 
body has a contractor-client relationship. The latter interpretation would be 
extremely cumbersome for offset verification bodies, such as SCS, that provide a 
wide array of certification and verification offerings, and would impose an 
extraordinary paperwork burden in order to identify situations that, practically 

 



 
 
 
 
 

speaking, have no potential to result in a real or perceived conflict of interest.1 We 
suggest that the language quoted above be revised to the following (added language 
in bold): “The potential for a conflict of interest must be deemed to be low where no 
potential for a conflict of interest is found under section 95979(b) and any non-
offset verification services provided by any staff member of the verification body to 
the Offset Project Operator, Authorized Project Designee, if applicable, and any 
technical consultant(s) used by the Offset Project Operator or Authorized Project 
Designee within the last five years are valued at less than 20 percent of the fee for 
the proposed offset verification…” This change would codify a much more logical 
interpretation that is consistent with the design of the “evaluation of conflict of 
interest for offset projects” form required by ARB. 

 
In summary, SCS appreciates the opportunity to provide comment and input into this 
important rulemaking process. I encourage your staff to follow up with me directly 
regarding any of our comments. 
 
Sincerely, 
 
 

 
 
 
Zane Haxtema 
Senior Forester, Greenhouse Gas Verification 
California Registered Professional Forester #2995 

1 There are over 1,000 unique records in SCS’ subcontractor database. Almost all of these pertain to 
subcontractors working under programs that (1) are insulated, both formally and informally, from 
SCS’ Greenhouse Gas Verification Program and (2) as such, have no potential to impact the outcome 
of any offset verification services provided by SCS. 
 

                                                        



  

 

 

March 16, 2018  
 
Re: Preliminary Discussion Draft of Potential Changes to the Regulation for the 
California Cap on Greenhouse Gas Emissions and Market-Based Compliance 
Mechanisms 
 
Dear Chair Nichols, Board Members, and Staff:  
 
Thank you for this opportunity to comment on the preliminary discussion draft of 
potential changes to the cap-and-trade regulations. We urge that the new 
requirements for Direct Environmental Benefits of offset projects to California are 
applied fairly and do not change the viability of offsets that have already been 
issued or of projects that were already under development when as guidance is 
finalized. We suggest that the new criteria around direct environmental benefits 
be applied only to offset credits generated by new projects going forward from the 
new requirements as they are adopted, not retroactively to the credits that have 
already been generated, or to projects currently under development under the 
existing rules.  
 
Family forest owners, tribal groups, community forests, and many others around 
the nation have developed offset projects in good faith—requiring years of time 
and significant investments—under the existing offset protocols. The millions of 
acres of forest carbon offsets in 30 states is a mark of California’s leadership 
across the nation in the fight against climate change. Requiring the credits that 
have already been generated or projects which have already incurred significant 
costs to meet the new legislative requirement represents a “moving of the 
goalposts” that is unfair to those who have already committed significant personal 
and financial resources in the offset program.  
 
The repercussions of changing the playing field for existing offset projects could 
have implications far beyond California’s boarders. As neighboring states and 
regional partners such as Oregon and potentially Washington seek to develop 
their own cap-and-trade or cap and invest programs, it will likely be much harder 
to build support if landowners with projects already under development for 
California’s system are left with stranded assets and negative perceptions of cap-
and-trade. If other states don’t follow California’s example in regulating emissions 
then the impact on our air and waters will be much worse than with this new 
policy.  
 
We support ARB’s proposal to stipulate that forest offset projects in watersheds 



 

that flow into California meet the DEB requirement. We would also suggest that 
benefits to migratory wildlife be considered.  As other project types and locations 
are evaluated, we encourage ARB to recognize that improved forest management 
and other offset actions do benefit California by reducing the levels of this global 
gas, even if those actions are not undertaken in areas directly adjacent to the state.  
 
We appreciate your taking these comments under consideration. If you would like 
to discuss them further, I can be reached at 415-561-0700 ext. 14 or 
lwayburn@pacificforest.org.  
 
Sincerely,  

 
 
Laurie Wayburn 
President 
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March 16, 2018 

 

Mary Nichols, Chair 

California Air Resources Board 

1001 I Street 

Sacramento, CA 95814 

 

Re: Modesto Irrigation District’s Comments on the Workshop to Discuss Possible Revisions to 

the Cap-and-Trade Regulation 
 

Dear Chairwoman Nichols: 

 

The Modesto Irrigation District (“MID”) appreciates the opportunity to submit its comments to 

the California Air Resources Board (“ARB”) regarding the potential revisions to the Cap-and-Trade 

regulation as discussed at the workshop held on March 2, 2018 and proposed in the February 2018 

Preliminary Discussion Draft of Potential Changes to the Regulation for the California Cap on 

Greenhouse Gas Emissions and Market-Based Compliance Mechanisms (“Discussion Draft”).  MID 

supports the ARB’s direction to complete the Cap-and-Trade rulemaking process to incorporate the new 

program features required by AB 398 by the end of 2018, appreciates this pre-rulemaking step in the 

process, and offers the following comments.   

 

MID supports the ARB’s efforts to clarify the acceptable usage of allocated allowance value, 

but requests more flexibility to be added than has been proposed in the Discussion Draft.   As a 

locally-governed Publicly Owned Utility (“POU”), MID is committed to using any allocated allowance 

auction proceeds to prevent significant rate impacts to our electric service customers - as was the original 

intent of allowance allocation to Electric Distribution Utilities (“EDU”) - while furthering the goals of AB 

32.  In the future, as emissions reductions become more difficult and more expensive to achieve - and 

allowance prices escalate - innovation and new technologies will play an increased role in achieving GHG 

reduction goals.  As such, the ability to use allocated allowance auction proceeds to fund currently 

unforeseen programs or equipment will be a valuable tool for reaching EDUs’ aggressive GHG reduction 

goals.  MID requests that ARB include a provision to the list of acceptable uses of allocated allowance 

auction proceeds proposed in Section 95892(d)(3), so that the existing list is not construed as exhaustive.  

Any usage of allocated allowance auction proceeds not specifically listed in Section 95892(d)(3) would 

still be subject to the requirement for quantification of GHG emission reductions as proposed in Section 

95892(d)(3)(E).   

 

MID agrees with ARB Staff’s thinking on the issue of “overallocation.”  The Cap-and-Trade 

program has been working as designed and intended and the fact that covered emissions are lower than 

the annual cap should not be construed as a failure of the program, but as a success.  MID, for example, 

has divested its ownership share of the San Juan coal plant and has purchased increasing amounts of low-

emission Asset Controlling Supplier (“ACS”) energy over the past several years to lower its GHG 

emissions and compliance obligation, even in an environment with low allowance prices.  Changing the 

rules of a successful program to mitigate an issue that has not been substantiated would be a mistake, 

particularly if such action would penalize entities that have maintained compliance with the program and 

made investments to decrease their emissions.  To implement an action such as lowering the emission cap 

or devaluing banked allowances, as has been suggested by some stakeholders, would erode confidence in 



the program and make it more difficult for entities to plan the investments, upgrades, and strategies 

necessary to meet California’s 2030 emissions reduction goals.    

 

Thank you for your consideration of our comments on these important issues.   

 

 

Sincerely 

 

 

 

 

Gary Soiseth 

Regulatory Administrator 

Modesto Irrigation District 

1231 11
th
 Street 

Modesto, CA 95354 



 

 

March 16, 2018 
 
 
Submitted via online portal at: https://www.arb.ca.gov/lispub/comm2/bcsubform.php 
?listname=ct-3-2-18-wkshp-ws&comm_period=1 
 
 
Mr. Jason Gray 
Cap-and-Trade Program, Branch Chief 
California Air Resources Board 
Sacramento, CA 
 
Re: 2018 Amendments to California’s GHG Cap-and-Trade Regulation  

Dear Mr Gray: 

These comments are submitted on behalf of the Center for Biological Diversity regarding 
the Preliminary Discussion Draft of Potential Changes to the Regulation for the California Cap 
on Greenhouse Gas Emissions and Market-Based Compliance Mechanisms and the associated 
public workshop held on March 2, 2018.  I appreciate the information that was shared at that 
workshop, and I appreciate this opportunity to provide some input on the changes being 
considered by ARB in the coming months.   

 
The need for steep reductions in greenhouse gas emissions in order to avoid the worst 

impacts of climate change is becoming clearer every year, and indicates that California and the 
world must utilize all available options to reduce greenhouse gas emissions in the near term.  In 
that context, the Center for Biological Diversity finds California’s cap-and-trade program 
frustrating, as that market mechanism tends to postpone potentially greater reductions in favor of 
smaller and less expensive options in the  near term, and can divert attention and resources from 
other urgently needed and cost-effective GHG reduction activities.  However, given that ARB 
has chosen to place a great emphasis on cap-and-trade as a mechanism for achieving California’s 
greenhouse gas reduction goals, it is very important that the program be as ambitious and well-
designed as possible.  It is in that context that we offer these comments. 

 
This comment letter focuses on a few issues among the potential changes to the cap-and-

trade rule that are of particular interest to the Center for Biological Diversity.  1) We recommend 
that allowances banked through 2020 sunset after 2020 in order to avoid postponing or 
precluding new, on-site reductions in the 2021-2030 period. 2) We recommend that the Industry 
Assistance Factors decline for the 2018-2020 period as proposed under the current rule and the 
Industry Assistance Factor for petroleum refining be set at 0% over that period, in order to 
increase the amount of reductions achieved in that sector.  3) The primary information relevant to 
the determination of the “direct environmental benefits” of an offset project is the location of that 



                    

 

project with respect to the boundaries of the state and its waters; we recommend that the 
determination of which project types reduce or avoid emissions of air pollutants or water 
pollutants be done at the program level.  4) We recommend that the Environmental Analysis 
assess the impacts of surplus credits, the benefits of lower Industry Assistance Factors for the 
2018-2020 period, and the emissions associated with the combustion of exported petroleum 
products.  These issues are discussed in turn below. 
 
1. Allowances banked through 2020 should sunset after 2020 in order to avoid postponing 
or precluding new, on-site reductions in the 2021-2030 period. 
 
 California’s cap-and-trade program is projected to generate between 190 and 300 million 
surplus allowances through 2020, with each allowance representing a ton of CO2-equivalent 
GHG emissions.  Since the cap-and-trade program went into effect in 2013, emissions from 
facilities subject to the cap have consistently been lower than the projected business-as-usual 
baseline, which has allowed covered polluters to acquire excess allowances at relatively low 
prices, as well as free allowances, that they have been able to trade and bank for future use.   
 
 At the same time, the price of offset credits has also stayed low, in part because the price 
of offset credits is dictated largely by the price of allowances, which have been readily available 
at low prices.  This has allowed for the purchase of offset credits at low prices to use at a later 
date when the price of allowances may rise, and contributes to the current surplus of credits. 
 
 The expected surplus of allowances by 2020 is potentially comparable to the 294 MMT 
in reductions that ARB estimates must be achieved under cap-and-trade between 2021 and 2030.  
As a result, the reductions required under cap-and-trade through 2030 could feasibly be met in 
large part with the excess carbon credits leftover from the pre-2020 period, if those credits are 
allowed to carry forward for use in 2020-2030.   
 
 If GHG emissions have been lower than business-as-usual projections as a result of 
general economic factors and larger market forces (i.e., non-carbon market) or because the 
business-as-usual projection is too high for any reason, and cannot be attributed to climate 
policies, then the excess allowances are not the result of real reductions in the covered sectors.  
In that case, surplus allowances that are the accident of larger market trends would be treated the 
same as reductions attributed to climate policies, and would undermine future real reductions. 
 
 We heard at the March 2 workshop that ARB is looking at this issue and accepting 
comments on what analyses they might run to determine the extent to which the surplus 
allowances are due to real reductions rather than a result of inaccurate business-as-usual 
projections.  We support that exercise but it is also critical to determine the extent to which the 
existing surplus of allowances and credits can serve to postpone new, on-site reductions in the 
years after 2020.  Because there is a significant probability that the surplus of banked allowances 
will postpone new, on-site reductions, then the cap-and-trade regulation should contain options 
for retiring and/or devaluing pre-2021 allowances in private accounts after 2020. 
 
2. The Industry Assistance Factors should decline for the 2018-2020 period as proposed 
under the current rule and the Industry Assistance Factor for petroleum refining should be 



                    

 

set at 0% over that period, in order to increase the amount of reductions achieved in that 
sector.   
 
 ARB proposes to maintain Industry Assistance Factors of 100% for all industries through 
2020, given that AB 398 mandates 100% Industry Assistance Factors beginning in 2021.  The 
Center for Biological Diversity opposes this proposal, and recommends that the Industry 
Assistance Factors decline for the 2018-2020 period as proposed under the current rule.  
Adjusting the 2018-2020 Industry Assistance Factors upward for 2018-2020 is not required by 
AB 398, and the upward adjustment is inconsistent with previous CARB determinations that the 
Industry Assistance Factors should be decreased over this period.  Furthermore, reducing the 
Industry Assistance Factors is an important way to increase transparency and facilitate higher 
levels of real reductions in the program. 
 
 In addition, we recommend an Industry Assistance Factor of 0% for petroleum refining 
for the 2018-2020 period.  We single out refineries here because AB 398 purports to prohibit 
ARB from adopting any GHG regulation other than cap-and-trade for petroleum refineries and 
oil and gas production facilities through 2030.  In addition, AB 398 purports to prohibit local air 
districts through 2030 from “adopting or implementing an emission reduction rule for carbon 
dioxide from stationary sources that are also subject to a specified market-based compliance 
mechanism.”  Thus, refineries present a special situation in which options for inducing GHG 
emission reductions are purportedly limited, making it necessary to optimize the reductions 
achieved through cap-and-trade.  In the time since the current rule went into effect, the need for 
greater reductions from the cap-and-trade program as a whole, and from the oil refining sector in 
particular, have become more clear and urgent.  A lower Industry Assistance Factor would raise 
the cost of emissions in the refinery sector for the next two years, providing an incentive for on-
site reductions over that period, including equipment upgrades that would continue to provide 
real reductions in GHG emissions and co-pollutants on an ongoing basis after 2020. 
 
3. The primary information relevant to the determination of the “direct environmental 
benefits” of an offset project is the location of that project with respect to the boundaries of 
the state and its waters; the determination of which project types reduce or avoid emissions 
of air pollutants or water pollutants must be done at the program level. 
 
 AB 398 specifies that after 2020 no more than one-half of offset credits may be sourced 
from projects that do not provide “direct environmental benefits in the state,” and defines “direct 
environmental benefits in the state” as “the reduction or avoidance of emissions of any air 
pollutant in the state or the reduction or avoidance of any pollutant that could have an adverse 
impact on waters of the state.”   
   
 It is clear from the text of AB 398 and its intent that “direct environmental benefits in the 
state” refers explicitly and solely to the reduction of air pollutants and water pollutants within the 
state.  This intention is clearly stated in the AB 398 bill analysis that was prepared for the full 
Senate, which characterized this provision as simply: “Requires 50% of all offsets to be in 
California.”   
 



                    

 

 The Discussion Paper proposes that offset projects can meet the “legislative direction” of 
the requirements for providing direct environmental benefits in the state by “providing additional 
information.”  This proposal is vague and difficult to assess.  AB 398 clearly requires an 
avoidance or reduction of air pollution in the state or the avoidance or reduction of a pollutant 
impacting the state’s waters.  Therefore, the primary information that offset projects must supply 
that would be relevant to the determination of its direct environmental benefits in the state is the 
location of that project with respect to the boundaries of the state and its waters.  The 
determination of which project types reduce or avoid emissions of air pollutants or water 
pollutants must be done at the program level.   
 
 Furthermore, the fact alone that a project is located within California does not ensure that 
the offsets provide direct environmental benefits in the state.  The Ozone Depleting Substances 
offset protocol is a prime example, as this offset protocol is based on the destruction of 
categories of chemicals that have been unlawful to produce or release since 1992 (plus halons in 
1994 and CFCs in 1996).  Therefore, these offsets would provide no direct environmental 
benefits in the state even if the destruction were to occur within California.  
 
4. We recommend that the Environmental Analysis assess the impacts of surplus credits, 
the benefits of lower Industry Assistance Factors for the 2018-2020 period, and the 
emissions associated with the combustion of exported petroleum products. 
 
 As mentioned above, we recommend that the Environmental Analysis include an 
assessment of the potential reductions achieved through reducing the Industry Assistance Factors 
as previously scheduled under the existing rule for the 2018-2020 period, and a 0% Industry 
Assistance Factor for petroleum refining, with respect to the emissions from that sector over that 
period and subsequently through 2030.   
 
 A report by Communities for a Better Environment highlights the trend that exports of 
petroleum products such as engine fuels and petroleum coke have increased from California 
refineries in recent years even as demand for those products within California declines.  This 
trend is driven in part by the cap-and-trade program, which increases costs on the combustion of 
fuels used in California but fails to account for the emissions associated with the combustion of 
those fuels exported out of California. We recommend that the Environmental Analysis include 
an assessment of the GHG emissions from the combustion of exported fuels and petroleum coke 
by sectors and entities under the cap.   
 
 We also recommend that the Environmental Analysis include an assessment of the 
impacts of sunsetting allowances banked before 2020, with its implications for new, on-site 
reductions, and associated reductions in co-pollutants, in the years after 2020. 
 
 
 Thank you for your consideration of these comments.  Please contact me if you have any 
questions. 
 

Sincerely,  



                    

 

  
 

Brian Nowicki  
Center for Biological Diversity  
(916) 201-6938  
bnowicki@biologicaldiversity.org 

 
 
 
 
 



 
 

Comments on ARB Scoping Plan 
 

Chris Jones, Energy and Resources Group, UC Berkeley 
  
 

March 15, 2018 
 
 
Analysis in the attached working paper suggests California is at considerable risk of missing the 
2030 target without more and stronger regulatory measures and/or significantly raising the 
cap-and-trade ceiling price.  
 
A recent Energy Institute study estimates a 30% chance of hitting a $80/tCO2 cap-and-trade 
ceiling price, while a study using the REMI model study suggests a $200/tCO2 price would be 
needed to meet the 2030 target. However, California already has a natural experiment of the 
equivalent of a $200/tCO2 carbon tax on gasoline, and it failed to noticeably reduce emissions 
from transportation, the largest source of California’s GHG inventory. From 2003 to 2012 a 
$2/gallon increase in gasoline fuel prices (equivalent to $200/tCO2e tax) correlated with only a 
10% decrease in gasoline consumption in California. Yet the timing of this 10% reduction 
corresponds much more closely with the “Great Recession” than with fuel prices. Over this 
decade fuel economy standards were also reducing fuel consumption.  
 

 
Gasoline prices (real USD) and long-distance vehicle (LDV) miles and fuel consumption per 
capita. An equivalent of $200/tCO2 carbon tax resulted in only ~10% decrease in fuel 



consumption over 5 years (2007-2012), with much of this change evidently caused by the 
economic crisis, not fuel prices.  

Based on this evidence, the Energy Institute study, the REMI study, and ARB’s own analysis 
appear to overestimate the effect of carbon prices on emissions.  The Energy Institute Study 
assumes an elasticity of -0.2 – 0.4, while the REMI study assumes even higher demand 
elasticities. California’s own experience demonstrates a medium-term elasticity of demand at 
far less than -0.1. In fact, the EIA suggests demand elasticities at -0.02 to -0.04 in the short 
term, i.e., it takes a 25% to 50% increase in fuel prices to reduce gasoline consumption by just 
1%. As a consequence, even a $200/tCO2 may have only a negligible effect on fuel 
consumption.   
 
Sperling et. al suggest some reasons why the economic literature and economic models 
routinely overestimate the impact of fuel prices and carbon taxes on fuel consumption. Some of 
the reasons include consumer preferences, lack of substitutes and structural forces. Studies on 
price elasticities are also often outdated or focused on Europe or other countries were baseline 
prices are higher (elasticities are higher at higher prices).  
 
Rather than relying on floor and ceiling prices, banking, carbon offsets or other distortions to a 
purely market-based approach, our analysis suggests that increasing regulatory measures 
would decrease economy-wide costs, while reducing the total number of permits needed in 
cap-and-trade and decreasing the chance of hitting the ceiling price. We constructed marginal 
abatement cost curves of the ARB Scoping Plan Scenario, the Alternative 1 scenario, and our 
own proposed scenario under different fuel prices. Some of the approaches we propose have 
been considered, but abandoned by ARB, while others are somewhat newer and more novel.  
 
Regardless of the mix of regulatory approaches, more are clearly needed to ensure California 
meets it target. California needs roughly 5% annual GHG abatement for the next 30 years to 
meet our 2030 and 2050 GHG targets. This is equivalent to the effect the Great Recession, 
compounded upon itself every year for thirty years, while increasing GDP and population. More 
attention is clearly needed on actual, measurable regulatory approaches at all levels of 
government, including local, regional and state action.  
 
 
  
City References: 
 
Borenstein, S., Bushnell, J., and Wolak, F. “California’s Cap-and-Trade Market Through 2030: A 
Preliminary Supply/Demand Analysis.” UC Berkeley. EI @ Haas WP 281 
 
EIA. “Gasoline prices tend to have little effect on demand for car travel.” 
https://www.eia.gov/todayinenergy/detail.php?id=19191 
 
 

https://www.eia.gov/todayinenergy/detail.php?id=19191
https://www.eia.gov/todayinenergy/detail.php?id=19191


Hughes, Jonathan E., Christopher R. Knittel, and Daniel Sperling. 2006. Evidence of a Shift in the 
Short-Run Price Elasticity of Gasoline Demand. National Bureau of Economic Research. 
http://www.nber.org/papers/w12530 (October 30, 2014). 
 
Jones, C.M. and Kammen, D.M. 2018. Pathway Analysis to Accelerate California’s Low Carbon 
Economy. In preparation. 
 
Regional Economic Models Inc. (REMI). (2014). Environmental Tax Reform in California: 
Economic and Climate Impact of a Carbon Tax Swap. Washington, DC. 
  



 



 

 Michael Shaw 

 Vice President, Government Relations 

 
 
March 2, 2018 
 
 
Rajinder Sahota – Assistant Division Chief, Industrial Strategies Division 
Jason Gray – Branch Chief, Cap-and-Trade Program  
California Air Resources Board 
1001 I Street 
Sacramento, California 95814 
 
 
RE: California Manufacturers & Technology Association (CMTA) Comments on the 

March 2nd ‘Amendment to the Cap-and-Trade Regulation’ Workshop 
 
Dear Rajinder and Jason, 
 
The California Manufacturers & Technology Association (CMTA) respectfully submits the 
following informal comments in response to the staff presentation at the March 2, 2018 
‘Amendment to Cap-and-Trade Regulation’ Workshop  (Cap-and-Trade). 
 
CMTA works to improve and enhance a strong business climate for California's 30,000 
manufacturing, processing and technology based companies. Since 1918, CMTA has worked 
with state government to develop balanced laws, effective regulations and sound public policies 
to stimulate economic growth and create new jobs while safeguarding the state's environmental 
resources. CMTA represents 400 businesses from the entire manufacturing community that 
generates more than $230 billion every year and employs more than 1.2 million Californians. 
 
CMTA continues to support a well-designed cap-and-trade program as the most cost-effective 
method for achieving GHG emissions reductions while limiting the impact to California’s 
economy. Enabling companies to choose the most economical method for reducing emissions 
will limit the negative effects of imposing the compliance costs on California manufacturers 
when no other competitive market also imposes such costs on their manufacturers. Therefore, 
CMTA supported the extension of the Cap-and-Trade program and looks forward to working 
with CARB staff on implementation of changes for the 2018-2020 compliance period (CP3) and 
beyond. 
 
Industry Assistance Factors 
Of primary importance to CMTA members are proposed changes to the industry assistance 
factors (AFs) that are designed and intended to protect against emissions leakage to other 
jurisdictions. Reducing AFs for industry translates into higher compliance costs that can mean 
lower levels of manufacturing investment in California, higher prices for consumers and greater 
GHG emissions globally. 
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Additionally, as noted by CARB staff in the presentation, a “100% assistance factor does not 
mean that entities are allocated all allowances they need to comply with the Program,” and “By 
2030, most industrial sectors will receive <50% of the allowances needed to cover compliance 
obligations.” California manufacturers will be required to continue to reduce GHG emissions 
over time under the current regulation as well as staff proposed changes.  
 
Continuing AFs at 100 percent is also consistent with the Legislature’s intent in extending the 
Cap-and-Trade program as stated in AB 398 (Ch. 135, 2017), “(G) Set industry assistance 
factors for allowance allocation commencing in 2021 at the levels applicable in the compliance 
period of 2015 to 2017, inclusive.” CMTA supports the staff proposal to maintain AFs at 100 
percent for all industries in CP3 (2018-2020). 
 
As CP3 has already begun, it is critical that adoption of this change to Cap-and-Trade take 
place in 2018 as staff propose and that clear communication be sent to entities and other 
market participants in order to minimize potential confusion. 
 
Price Ceiling 
AB 398 directed CARB to establish a price ceiling as a mechanism to limit the impacts to 
consumers of out-of-control carbon allowance prices. However, the CARB staff 
recommendation to set the price cap at $150 per ton is a major concern to California 
manufacturers that are in a competitive environment facing many other U.S. states and nations 
that do not account for the cost of carbon through energy prices or other production process 
costs. 
 
CARB’s own statements in the Standard Regulatory Impact Analysis (SRIA) on prior cap-and-
trade amendments states, “The Amended Regulation will result in a direct cost to individuals 
through an increase in the price of goods based on their carbon content. Incorporating the cost 
of Cap-and-Trade Program allowances into the price of carbon-based fuels increases the price 
of fossil fuels and the price of products based on their use of fossil fuels.” 
 
These costs are also imposed on manufacturers that have to account for these costs and may 
not be able to pass them along to consumers else they face even greater competitive 
disadvantages. Mitigating economic impacts has been a significant factor under consideration 
since the passage of AB 32 (2006) and must continue to be so. 
 
OVER-SUPPLY 
The discussion over the alleged “over-supply” of allowances is a fallacy that does not require 
immediate action by CARB. The current situation of unsold allowances demonstrates that the 
program is working well and should not be treated as a problem or opportunity to further 
squeeze California manufacturers simply because some believe it will not hurt. 
 
These allowances actually represent an opportunity to prepare for the future as it is expected 
that compliance will be come a greater challenge for manufacturers in 2025 as allowance 
allocation shrinks due to the cap reduction factors and the overall cap drops.  CARB would be 
wise to not take action on this issue until we see how the program is performing around 2025. 
 
 
 



CMTA Comments on October 12, 2017 Cap-and-Trade Workshop 

October 27, 2017 
Page 2 

 

1115 Eleventh Street    Sacramento   CA   95814-3819 

916-441-5420   fax 916-441-5449   www.cmta.net 

BANKING RULES 
The need to preserve the ability to bank allowances is one of the major factors contributing to 
the continued success of the cap-and-trade program.  The Banking provisions provide an 
opportunity to set the cap-and-trade market up for long-term stability and investment that drives 
GHG reductions. While there have been questions raised around banking we believe current 
rules in the cap-and-trade regulation do a good job of ensuring both transparency and market 
oversight. 
 
CMTA looks forward to continuing work with CARB on implementation of the next phase of the 
cap-and-trade program. If you have further questions, please contact me at mshaw@cmta.net 
or (916) 498-3328. 
 
 
Sincerely, 
 
 
  
 
Michael Shaw 
California Manufacturers & Technology Association (CMTA) 
Vice President, Government Relations 
 
 

The ability for obligated companies to forecast costs is important for planning and 

budgeting purposes. ARB’s recent [March 2, 2018] presentation would have benefitted 

from an analysis of pegging all dollar amounts to the same year. 

 

The ARB staff recommendation for the price ceiling for the cost of carbon resulting in 

$150.00 is of significant concern to CCPC.  ARB’s position is at odds with existing 

academic studies and ultimately could result in increasing gasoline to at least $1.50 per 

gallon.  

 

We believe the ARB’s “Standardized Regulatory Impact Assessment (SRIA) Proposed 

Amendments to the Cap-and-Trade Regulation” table clearly illustrates the potential 

impact of a high price ceiling on consumers.  

 

From the ARB SRIA ‘Direct Costs on Individuals’ 
 

“The Amended Regulation will result in a direct cost to individuals through an increase in the price of 

goods based on their carbon content. Incorporating the cost of Cap-and-Trade Program allowances into 

the price of carbon-based fuels increases the price of fossil fuels and the price of products based on their 

use of fossil fuels.”  

mailto:mshaw@cmta.net
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As stated above, we appreciate the cap-and-trade program because it is intended to 

provide both a balance of environmental integrity and economic vitality in this market-

based program.  But the price ceiling numbers discussed at the March 2nd workshop 

equate to a significant increase will impact consumers and businesses across the state.  

What consideration is given to what they can tolerate, especially low-income consumers 

and small businesses? Additionally, none of this occurs in a vacuum, so the impact of 

outside factors must also be part of the equation or they will be  compounded by setting an 

excessively high price ceiling on carbon allowances. 

 

Earlier this year ARB released a draft concept paper including the placement of speed 

bumps in the price ceiling process.  

 
OVER-SUPPLY 

 

CCPC believes the so-called “over-supply” discussion is an issue looking for a 

problem and is nothing more than an indication of the success of the program in 

encouraging early compliance.  What we’re currently seeing in the cap-and-trade 

market relative to the business as usual forecast is indicative of the fact that the 

program is working.  In fact, rather than calling this an “over-supply” issue this is an 

over-compliance issue where the state has actually been even more successful 

reducing its emissions than was originally anticipated.  

 

The fact that the state has gone above and beyond what was originally expected with 

regard to GHG emission reductions should be celebrated, not considered to be a 

problem in fact, the state’s Legislative Analyst’s Office found that the supply question 

is potentially being driven by, among other things, the fact that command-and-

control programs are reducing emissions more than originally anticipated suggesting 

that the current implementation may be the most efficient achievable in both 

reducing emissions and protecting the economy. 

 

If that’s the case, then perhaps ARB should look at dialing back some of the 

stringency of the state’s command-and-control programs.  

More importantly, no one can forecast what turns or factors will come into play that 

will significantly alter the impact of the post-2020 program on the obligated entities 

or on the state’s economy.  The ARB would be wise to take no action on the “over-

supply” until at least 2025 giving the program time to reveal such impacts. 
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White Paper 

Allowance Supply and Demand in the California Cap-and-Trade Program 

Robert A. Wyman and Jean-Philippe Brisson 

March 16, 2018 

I. EXECUTIVE SUMMARY 

This white paper evaluates the extent to which the projected allowance supply and 

demand in the California Air Resources Board’s (“ARB”) Cap-and-Trade Program1 through 

2030 could threaten California’s objectives for regulating greenhouse gas emissions in 

accordance with California law, including Assembly Bill (“AB”) 32, Senate Bill (“SB”) 32, and 

AB 398.  The paper takes as its cue AB 398, which was adopted in July 2018 and directs ARB to 

“[e]valuate and address concerns related to overallocation in [ARB’s] determination of the 

number of available allowances for years 2021 to 2030, inclusive, as appropriate.”   

For the reasons discussed more fully below in Sections II and III, this paper reaches the 

following conclusions: 

 ARB must balance its efforts to achieve the 2030 emissions target with other 

State policies.  Many who have considered the oversupply issue have not given 

any weight to other, in some ways competing, legal requirements applicable to 

ARB, including the mandates set forth under California law to (1) achieve the 

maximum technologically feasible emission reductions in a manner that is both 

cost-effective and cost-minimizing, (2) incentivize early reductions, and (3) fairly 

allocate allowances.  The Cap-and-Trade Program as designed by ARB represents 

an effective, fair and reasonable balancing of these many requirements.   Efforts 

to evaluate oversupply must acknowledge that the 2030 emissions target does not 

apply in isolation and, to the contrary, is but one element among multiple legal 

requirements that make up California’s climate change program. 

 Allowance banking is an important market design feature that promotes the 

State’s climate regulation goals.  Debates about oversupply inevitably involve 

debates about allowance banking, since the perceived concern about oversupply 

arises from a fear that allowance banking allows entities to avoid reducing 

emissions.  Allowance banking, however, promotes early investment in emissions 

abatement measures and plays an important cost containment role, without 

compromising environmental integrity. 

 Removing allowances from the market to correct “oversupply” would be 

inconsistent with several of California’s statutory requirements.  Under AB 

32, the Cap-and-Trade Program must meet both environmental and economic 

tests.  AB 398 further reflects these dual considerations by, among other 

mechanisms, introducing price limitations to ensure that the Program’s 

                                                 

1 17 Cal. Code Regs. §95800, et seq. 



 
 

2 
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environmental targets are achieved at reasonable cost.  As other commenters have 

noted, removing allowances from the market would merely increase the price of 

remaining allowances without necessarily guaranteeing any quantity of emission 

reductions nor the implementation of long term measures to decarbonize the 

economy.  Thus, removing allowances is neither required by the law’s 

environmental direction nor consistent with its cost-effectiveness and other 

fairness requirements. 

 There is inconclusive evidence of a current oversupply.  While there is 

speculation that oversupply could become a problem in the future, there is no 

evidence that the Cap-and-Trade Program is currently “oversupplied” in any way 

that impacts its environmental integrity.  Removing credits from the market 

prematurely is unnecessary and could decrease market stability by creating 

additional uncertainty for market participants.  ARB need not act prematurely 

because it has the ability to correct oversupply in the future should it actually 

develop to a degree that ARB determines would threaten program objectives. 

 Existing market design features prevent any oversupply from harming the 

program.  The auction reserve price already protects the Cap-and-Trade Program 

from the worst effects of oversupply, rendering additional, drastic action 

unnecessary. 

II. CALIFORNIA’S CLIMATE POLICY OBJECTIVES 

ARB’s determination of whether there is overallocation in the Cap-and-Trade Program 

will partially depend on how ARB defines the term “overallocation.”  The term “overallocation” 

(or “oversupply” as commenters have referred to it interchangeably) should be interpreted as a 

condition in which the long-term supply of allowances so significantly exceeds demand that it 

materially compromises California’s programmatic climate goals.    Much of the debate about 

oversupply has taken place in the context of a more narrow focus on SB 32’s emissions target for 

a single year (2030), to the exclusion of other statutory mandates and state objectives that apply 

to ARB.  To properly frame the discussion, this section provides an overview of the key State 

objectives underpinning the Cap-and-Trade Program. 

A. California has established GHG Emissions Targets for 2020, 2030 and 2050 

Governor Schwarzenegger established a greenhouse gas reduction target of 80 percent 

below 1990 levels by 2050 by Executive Order in 2005.2  In 2006, AB 32 established the 1990 

statewide greenhouse gas emissions level as a target to be achieved by 2020.  But AB 32 does 

not elevate 2020 actual emissions as an end of itself; instead it refers to the 2020 limit in the 

broader context of ongoing reductions, i.e., as a tool to “be used to maintain and continue 

reductions in emissions of greenhouse gases beyond 2020.”3  The bill also required ARB to 

adopt regulations—and authorized adoption of the Cap-and-Trade Program—to achieve 

                                                 

2 Executive Order S-03-05 (June 1, 2005). 

3 AB 32 §38560.5(c), 38562(a). 
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emissions reductions “in furtherance of achieving the statewide greenhouse gas emissions 

limit.”4  In 2016, the Legislature adopted SB 32, requiring that ARB “shall ensure that statewide 

greenhouse gas emissions are reduced to at least 40 percent below [1990 levels] no later than 

December 31, 2030,” a significantly steeper reduction than in prior years.5   

Although ARB must develop regulations to achieve the 2020 and 2030 targets, as a 

matter of overall program design ARB clearly has the flexibility to evaluate compliance with 

those targets without focusing myopically on specific emissions levels in any single year.  AB 

398 permits ARB to evaluate the Cap-and-Trade Program’s emission reductions “in the 

aggregate” rather than focusing on reductions achieved in any specific year.6  And, in 2015, 

Governor Brown issued an Executive Order establishing what eventually became SB 32’s 2030 

target, which he characterized as an “interim” target that served the purpose of helping California 

along to its 2050 goal.”7  As a California appellate court interpreting AB 32 noted in Association 

of Irritated Residents v. Air Resources Board, “the [2020 limit] is but a step towards achieving a 

longer-term climate goal,” noting approvingly that “[ARB] sought to define in the scoping plan 

measures that will permit the state to reach goals that are attainable by 2020, as a step toward the 

ultimate objective by 2050.”8  The same logic would apply to the 2030 goal as well. 

B. ARB Must Design and Implement Cost-Effective Emissions Reduction 

Programs 

AB 32 requires ARB to achieve greenhouse gas emission reductions in a manner that is 

both cost-effective and cost-minimizing.  The requirement that GHG reductions be achieved in a 

cost-effective manner is reiterated ten times in different sections of the bill, including in 

reference to the adoption of rules and regulations, approval of the scoping plan, and the adoption 

of the Cap-and-Trade Program.9  AB 398, adopted in 2017, reiterates the importance of cost 

effectiveness particularly with regard to distribution of emissions allowances, requiring ARB to 

“[d]esign the regulations, including distribution of emissions allowances…in a manner that is 

equitable [and] seeks to minimize costs and maximize the total benefits to California….”10  This 

demonstrates that the cost-effectiveness objective is not a mere afterthought or subsidiary policy 

objective in California climate law; to the contrary, it is a core principle. 

C. ARB Must Achieve the Maximum Technologically Feasible Emissions 

Reductions 

                                                 

4 AB 32 §§38550, 38560, 38562(c). 

5 SB 32 §38566. 

6 AB 398 §38562(c)(2). 

7 Executive Order B-30-15 (April 29, 2015). 

8 Association of Irritated Residents v. Air Resources Board, 206 Cal.App.4th 1487, 1496 (2012). 

9 AB 32 §§ 38560, 38561(a), 38562(c). 

10 AB 398 §38562(b)(1). 
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Paired with the requirement that ARB achieve reductions in a cost-effective and cost-

minimizing manner is the requirement that ARB achieve the maximum technologically feasible 

reductions.  AB 32 reiterates five times that ARB must achieve the “maximum technologically 

feasible and cost-effective” greenhouse gas emissions reductions in different contexts.   

The Legislature’s direction to ARB in AB 32 to prepare the scoping plan to achieve the 

maximum technologically feasible and cost-effective reductions stands alone.  It is not 

conditional on achievement of the cap.11  This independent direction is not changed in 

subsequent legislation.  So, for example, although, in AB 398, the Legislature added a 

requirement that ARB update the Scoping Plan by 2018 to achieve SB 32’s 2030 target (much as 

it had previously targeted the 2020 limit), the Legislature did not alter the central program design 

principles of maximum environmental benefit at minimum cost that it set forth in AB32. 

D. ARB Must Treat Regulated Entities Fairly 

California’s climate legislation establishes several additional policy goals, including (1) 

encouraging early action to reduce emissions;12 (2) ensuring that entities that have voluntarily 

reduced their emissions receive “appropriate credit” for early voluntary reductions; 13 and (3) 

minimizing the administrative burden of compliance. 14 

III. ANALYSIS 

Some commenters have suggested that the 2021-2030 Cap-and-Trade Program will be 

oversupplied, meaning that they predict that compliance entities will retire extra allowances to 

satisfy emission reduction targets, rather than reducing their own emissions.15  These 

commenters have suggested that reducing the number of allowances in the program may be an 

effective way to correct this “oversupply.”  This section of the paper considers whether removing 

allowances from the program appropriately furthers the California climate policy objectives 

described above.  

A. Allowance Banking is a Legitimate Market Design Feature that Advances 

California’s Climate Objectives 

The concern with “oversupply” is in many ways a concern about the legitimacy of 

“banking.”  “Banking” refers to covered entities’ ability under the regulations to hold onto 

                                                 

11 AB 32 §38561(a), (b). 

12 AB 398 §38562(b)(1). 

13 AB 398 §38562(b)(3). 

14 AB 398 §38562(b)(7). 

15 See, e.g., Chris Busch, “Oversupply Grows in the Western Climate Initiative Carbon Market,” 

Energy Innovation: Policy & Technology LLC (December 2017); Legislative Analyst’s Office 

“Cap-and-Trade Extension: Issues for Legislative Oversight” (December 12, 2017); Daniel 

Cullenward, “Critical issues in post-2020 Cap-and-Trade market design: Hot air and carbon 

offsets,” Policy Brief (June 23, 2017). 
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allowances received or purchased in one compliance period for use in future compliance periods.  

Commenters have expressed concern that entities can avoid reducing emissions in the future by 

banking allowances today and retiring them as the cap declines. 

ARB designed the program to allow banking of emission reductions for future use, 

recognizing that this design feature provides an incentive for early action to reduce emissions.16   

In allowing banking, ARB was applying the lessons of the EU, where the first phase of the EU-

ETS saw a collapse in allowance prices because of the inability of participants to bank 

allowances.  ARB’s approach was consistent with the recommendations of the expert panel 

assembled through the California Climate Change Center at UC Berkeley, which recommended 

allowing the use of unlimited banking in order to “reduce[] the overall cost of emission 

reductions and help[] to avoid short-run volatility in allowance prices.”17  As Environmental 

Defense Fund has explained, a cap-and-trade program that allows banking “increases the pool of 

available capital to make reductions, encourages companies to cut pollution faster, and rewards 

innovation.”18   

The expert economists’ panel further noted that banking achieves economic flexibility 

without sacrificing environmental integrity:  

“[banking] has little effect on the pace of global warming.  A key 

component of how GHG contribute to global warming is the long 

time that GHG are resident in the atmosphere.  It depends very 

little on exactly when emissions occur…[h]ence, the role of 

banking is not environmental but primarily economic.”19     

By reducing program costs without sacrificing environmental integrity, the inclusion of 

allowance banking in the program fulfills the Legislature’s mandate to achieve emissions 

reductions cost effectively, promote early reductions, and minimize administrative burden. 

B. The Cap-and-Trade Program can Achieve Aggregate Emission Reductions 

Over Time 

As economists generally recognize, a multiyear program that allows banking will not 

ensure compliance with a specific annual cap in a specific year, by definition.  At least one 

commenter has characterized this point as potentially unacceptable:  

Although there are legitimate debates about whether state climate 

policies should focus primarily on cumulative or annual emissions 

                                                 

16 2010 ISOR at ES-9 

17 Dallas Burtraw et. al., “Lessons for a cap-and-trade program,” The California Climate Change 

Center at UC Berkeley at 5-38. 

18 Nathaniel Keohane, “How cap and trade works,” Environmental Defense Fund, available at 

https://www.edf.org/climate/how-cap-and-trade-works (last accessed February 19, 2018).   

19 Burtraw at 5-16. 

https://www.edf.org/climate/how-cap-and-trade-works
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targets, the Legislature has established an annual 2030 GHG target, 

and banking creates a risk of not meeting that goal.20 

The author appears to ignore the fact that AB 32 and AB 398 both expressly authorize ARB to 

design the Cap-and-Trade Program to achieve “the maximum technologically feasible and cost-

effective reductions in greenhouse gas emissions, in the aggregate.”21 As ARB explained in its 

initial rulemaking for the program, in a program that allows allowance banking, “program 

stringency is best evaluated by considering all years” of the program rather than just the final 

year of the program.”22 

C. Removing Allowances From the Market would Thwart California’s Climate 

Policies and Unfairly Penalize Regulated Entities  

The effect of removing allowances from the market now to address a perceived 

“oversupply” would be to reverse course on ARB’s prior policy decision to allow banking—a 

drastic course of action.  Rather than encouraging early action to reduce greenhouse gas 

emissions, as required by statute, removing allowances would punish market participants who 

made early reductions by tightening the market and creating a risk of higher future compliance 

costs.  (As one commenter has noted, removing allowances from the program would 

significantly increase the likelihood that the price of allowances hits the program cap.)23  The 

action would also violate the statutory mandate to distribute emissions allowances “in a manner 

that is equitable.”  It is simply unfair to set market expectations that influence purchasing 

decisions and then reverse the rules that formed the basis of those decisions.   

Removing allowances may not ultimately guarantee a certain quantity of emissions in the 

program, but it would make it more likely that allowance prices would hit the price cap.  This 

outcome would be difficult to square with ARB’s statutory obligations to achieve cost-effective 

reductions, particularly since there is no guarantee that pushing the price to the ceiling more 

quickly will keep emissions below the cap at any given point in time. 

D. There is Insufficient Evidence to Conclude that the Market is Oversupplied 

At the very least, given the potentially negative consequences of reversing its policy on 

banking and removing allowances, ARB should exercise caution in evaluating “overallocation” 

claims.  ARB should only remove allowances from the program if it appears reasonably certain 

that the degree of overallocation will thwart the goals of the program.  At present, in 2018, there 

remains significant uncertainty on this point.   

                                                 

20 Chris Busch, “Oversupply Grows in the Western Climate Initiative Carbon Market,” Energy 

Innovation: Policy & Technology LLC (December 2017). 

21 AB 398 §38562(c)(2) (emphasis added). 

22 2010 FSOR at 165. 

23 Severin Borenstein and Jim Bushnell, “California’s Carbon Cap is Not in Jeopardy, Because 

It’s Not Really a Cap,”  Energy Institute at Haas (January 3, 2018). 
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1. Actual 2030 emissions will likely be different than projected 2030 

emissions 

There is a great deal of uncertainty associated with the supply and demand projections 

that currently inform oversupply discussions.  Technological changes, economic performance, 

and other factors will likely have dramatic and currently undiscernible effects on actual 

emissions.  The Brattle Group emphasized this point in their recent paper on supply and demand 

in the Cap-and-Trade Program, adopting a variety of assumptions to develop wide-ranging 

allowance price forecasts for 2030.24  There is no need for ARB to act on these assumptions now, 

when there are years to go before we know whether supply and demand projections prove true.  

ARB retains its authority over the program going forward, and can act if and when necessary to 

correct issues as they arise. 

Moreover, there have been several efforts to quantify anticipated emission reductions 

from the Cap-and-Trade Program indicating that the market is not problematically oversupplied.   

 A paper published by the University of California Energy Institute (“UCEI”) 

paper predicts that demand will balance supply sufficiently to accomplish robust 

carbon pricing.  The paper predicts a $45.53 “probability-weighted expected 

price” in 2030 for a market with a $60 hard price cap and two speed bumps, and 

predicts a 16% chance of hitting a $60 price ceiling in 2030.25  UCEI’s projection 

of a price point well above the floor price is arguably inconsistent with the theory 

that the market is oversupplied. 

 Similarly, the Brattle Group published a paper predicting allowance price in 2030 

ranging from $37 per ton to $80 per ton, depending on a range of regulatory and 

technological assumptions.26 

2. Entities may not decide to bank as many allowances as possible 

Commenters arguing that oversupply threatens the Cap-and-Trade Program generally 

assume that covered entities will purchase all available allowances and bank them for future 

                                                 

24 Yingxia Yang et. al., “The Future of Cap-and-Trade Program in California: Will Low GHG 

Prices Last Forever?” The Brattle Group (December 2017) at 23. 

25 See Borenstein, S., Bushnell, J. and Wolak, F., “California’s Cap-and-Trade Market Through 

2030: A Preliminary Supply/Demand Analysis,” Energy Institute at Haas (July 2017).   

26 Yingxia Yang et. al., “The Future of Cap-and-Trade Program in California: Will Low GHG 

Prices Last Forever?” The Brattle Group (December 2017) at 23. 
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use.27  This assumption may prove false, however.  As ARB has noted, “[m]any businesses in the 

Program cannot spend significant capital to buy and hold allowances.”28   

ARB’s observation comports with economic realities, particularly the time value of 

money (“TVM”), which may make excessive allowance banking undesirable.  TVM is the 

concept that a particular sum of money in the present is worth more than the same amount in the 

future, due to its potential earning capacity.  Looking farther into the future, the same quantity of 

capital is of ever decreasing value because of compounding lost returns on investment.  The 

longer the time gap, the greater the difference in TVM.  

In the short term, for example over the course of one or two years, TVM has relatively 

little impact on financial decision-making.  In the context of the Cap-and-Trade Program, entities 

may sensibly decide to purchase allowances for use in near-future compliance cycles because the 

advantage of flexibility outweighs the modest difference in TVM.  However, over a longer term, 

the relative benefits of flexibility may steadily decline.  Holding allowances for five or ten years, 

as would be required if entities were to bank allowances from the pre-2020 program for 

compliance use in 2025 or 2030, could represent a significant loss of potential earnings.    

3. The Cap-and-Trade Program is unlikely to end in 2030 

The concern about stockpiling allowances follows directly from the assumption that the 

program ends in 2030.  If the program ends in 2030, entities may “cash in” all of the allowances 

they have held up to that date because they will have no use for them afterwards.  If the program 

continues past 2030, however, entities may wish to continue banking allowances to protect 

against future volatility, or may wish to continue banking allowances for other reasons.  In that 

case, surrendering all of an entity’s banked allowances to hit an interim 2030 target will turn out 

to have been a poor compliance strategy.  Entities that have opted to invest in stockpiling 

allowances early rather than investing in sustainable emissions reductions strategies may face 

skyrocketing compliance costs once they exhaust their reserve of banked allowances.  Other 

entities that have reduced their emissions will have a smaller allowance purchasing requirement 

going forward, but entities that have relied on stockpiling would likely continue to have high 

emissions and have no choice but to purchase allowances at 2031 prices. 

It would be imprudent to decide today, in 2018, to upend sound program design features 

on the unjustified assumption that the program will end in 2030.  In fact, there is every reason to 

believe at this point that the program will continue.  Executive Order S-03-05 establishes an 

ambitious GHG reduction target of 80 percent below 1990 levels by 2050.  ARB has treated both 

its 2020 AB 32 target and its 2030 SB 32 target as steps towards that ultimate goal rather than as 

isolated goals in themselves.  ARB’s current Cap-and-Trade Program regulations establish 

                                                 

27 See, e.g., Busch at 6 (“Because unused allowances…can be saved and used later, this 

oversupply will very likely be banked”).   

28 California Air Resources Board, “Joint Oversight Hearing of the Senate Environmental 

Committee and Senate Budget and Fiscal Review Subcommittee No. 2 on Resources, 

Environmental Protection, Energy and Transportation: California Air Resources Board- 

Responses to Questions” (January 17, 2018). 
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annual budget years for the program through 2050.  Likewise, the recent Scoping Plan update 

frames the 2030 goal as a stepping stone towards the 2050 goal.   

E. Existing Market Safeguards Protect against any Negative Effects of 

Perceived Oversupply 

The Auction Reserve Price29 protects the program’s integrity even if supply exceeds 

demand by continuing to send a consistent price signal to market participants.  Other programs, 

such as the European Union Emissions Trading System (“EU ETS”) and the Regional 

Greenhouse Gas Initiative (“RGGI”) in the northeastern portions of the United States, have 

experienced oversupply issues.  In the case of the EU ETS, the program lacked a price floor.  In 

the face of oversupply, this led to considerable market volatility and an eventual collapse of the 

price of allowances to near zero.30 The EU ETS debacle inspired the use of a price floor in the 

California Cap-and-Trade Program.  The RGGI has a price floor, but it is considerably lower 

than that of the California Cap-and-Trade Program.  The RGGI price floor is currently set at 

$2.15, while the California Cap-and-Trade price floor is $14.53.31   

                                                 

29 17 Cal. Code Regs. §95911(c). 

30 “RIP, ETS?”  The Economist (April 20, 2013) available at 

https://www.economist.com/news/finance-and-economics/21576388-failure-reform-europes-

carbon-market-will-reverberate-round-world-ets. 

31 RGGI Auction Notice for CO2 Allowance Auction 38 on December 6, 2017 (October 10, 

2017), available at https://www.rggi.org/docs/Auctions/38/Auction_Notice_Oct_10_2017.pdf; 

ARB 2017 Annual Auction Reserve Price Notice (December 1, 2016), available at 

https://www.arb.ca.gov/cc/capandtrade/auction/2017_annual_reserve_price_notice_joint_auction

.pdf. 

https://www.economist.com/news/finance-and-economics/21576388-failure-reform-europes-carbon-market-will-reverberate-round-world-ets
https://www.economist.com/news/finance-and-economics/21576388-failure-reform-europes-carbon-market-will-reverberate-round-world-ets
https://www.rggi.org/docs/Auctions/38/Auction_Notice_Oct_10_2017.pdf
https://www.arb.ca.gov/cc/capandtrade/auction/2017_annual_reserve_price_notice_joint_auction.pdf
https://www.arb.ca.gov/cc/capandtrade/auction/2017_annual_reserve_price_notice_joint_auction.pdf
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March 19, 2018 

 

The Honorable Mary Nichols 

California Air Resource Board 

 

Re: CIOMA Comments Regarding the California Air Resource Board’s Proposed Amendments 

to Cap-and-Trade Program – Price Ceiling 

 

The California Independent Oil Marketers Association (CIOMA) represents about 300 members, 

including nearly 90% of all the independent petroleum marketers in the state and about one 

quarter of the state’s 10,000 service stations. Our members are small, family- and minority-

owned businesses that provide services to nearly every family in California. Additionally, 

CIOMA members fuel local governments, law enforcement, city and county fire departments, 

ambulances/emergency vehicles, school district bus fleets, construction firms, marinas, public 

and private transit companies, hospital emergency generators, trucking fleets, independent fuel 

retailers (small chains and mom-and-pop gas stations) and California agriculture, among many 

others.  CIOMA appreciates ARB’s consideration of our comments on the proposed price ceiling 

for the Cap-and-Trade Program. 

 

AB398 Intends to Reduce Potential for Market Volatility  

California’s cap-and-trade program is designed to result in increased compliance costs as the cap 

declines over the next several years. Higher compliance costs have the potential to negatively 

impact consumers, especially if no limit exists on how high those costs can escalate. In order to 

help guard against negative impacts, the Legislature wisely determined that AB398 should include 

language which directs CARB to create a cost containment mechanism. Such a cost containment 

mechanism helps safeguard constituents and the economy.  

AB398 directs that the cost containment mechanism should include two price containment points 

– speed bumps – which, if reached, would trigger additional allowances to be sold at a set price. 

These speed bumps are intended to help ease any panic in the market in the event of a run-up in 

prices. In order to protect consumers and the economy, AB398 also intended to set a price ceiling 

in the program in order to keep the price of allowances in check, helping to ensure they would not 

escalate beyond a certain point. Having such a mechanism to guard against market volatility is 

vital for the health and sustainability of California’s cap-and-trade program.  

 



CARB Proposed Price Ceiling Does Not Meet Spirit of AB398  

On February 23, 2018, CARB staff released a draft concept paper describing its initial thinking on 

the price ceiling mechanism, including placement of speed bumps. According to the concept paper, 

CARB staff have proposed that the price level of the first speed bump should be placed at $82 

(2021), and the ultimate price ceiling is proposed to be set somewhere in the range of $91-$165 

starting in 2021. By 2030, the price ceiling would increase to a range of $109-$198 (assuming an 

annual two percent inflation rate.)  

The proposed price ceiling mechanism is problematic for several reasons. First, setting the initial 

price containment point (the first speed bump) at $70 means that, barring emergency action by the 

Governor, the program would have no built-in safety mechanism that would be triggered prior to 

that point. This leaves the program – and ultimately consumers – unnecessarily vulnerable to 

potential market volatility.  

Second, a price ceiling in the range of $91-$165 (2021) translates to roughly $0.91-$1.65 per gallon 

in additional cost for consumers at the pump. By 2030, a range of $109-$198 would translate to 

roughly $1.09-$1.98 per gallon in additional cost for consumers at the pump. This would have a 

devastating impact on California families and businesses.  

Finally, by proposing such high price containment points (speed bumps) and price ceiling, CARB 

misses the opportunity to put real safeguards in place that could reduce the potential for market 

volatility and ultimately help protect consumers. CARB’s proposal does not meet the spirit of 

AB398.  

Effects on CIOMA Members 

The proposed amendments to the Cap-and-Trade program present large potential challenges for 

CIOMA members that distribute fuel to communities around California.  Gasoline and diesel are 

one of the few commodities that include taxes in the price presented to consumers, leading the 

general public to believe fuel marketers and retail gas stations are making a quick buck at their 

expense.  This could not be further from the truth.  As regulatory costs such as LCFS and Cap-

and-Trade increase, prices at the pump can skyrocket, with the costs carried by marketers and retail 

station owners.  These costs are passed through to the consumer with the hope that they will 

continue to purchase fuel at these higher prices.  The thin margins these family and minority owned 

small businesses remain the same or decrease as Californians purchase less fuel at an artificially 

inflated price.  It is paramount that California protect the end consumer, as well as these businesses 

that drive our economy, by limiting market volatility, which is the intended purpose of AB 398.  

CARB should determine “speed bumps” and price ceilings low enough ensure these small 

businesses are not driven out of business as they are the only providers of fuel to California’s 

families.  If the ceilings are set too high, CARB cannot achieve the directed effects of the 

Legislature.   

 

 

Effects on the Consumer and California’s Economy 

 



Most importantly, this price ceiling could have negative effects on the residents of 

California and the 6th largest economy in the world. Adding more than a dollar and a half 

to each gallon of fuel decreases the amount California’s families can spend on groceries, 

essential household goods, and severely limit their spending on entertainment and 

consumer goods that drives our economy. Even a $0.70 increase that could happen before 

hitting the “speed bump” would change the spending habits of the average Californian.  Families 

would cut out non-essential driving, such as vacations or day trips which has further effects on 

California’s tourist economy. 

 

Increased Burden to State and Local Agencies 

 

Crumbling roads are a serious problem for drivers and businesses in this state, higher fuel prices 

mean less fuel sold and fewer taxes collected.  The SB1 transportation projects will not be 

supported if fuel prices spike, further stretching California’s budget. 

 

Police and fire departments, the postal service, local governments, and school districts would all 

see increased operating costs due to rising fuel prices.  Many of these entities already have 

budget problems due to large overhead and the increased market risk would amplify these issues.  

 

CIOMA is grateful for the opportunity to provide comments on these proposed amendments to 

the Cap-and-Trade program.  Please contact Sam Bayless with any questions at 

bayless@cioma.com. 

 

 

 

 

mailto:bayless@cioma.com


Thank you for a helpful session, and thank you for the opportunity to comment. 

  

1.  I recommend staff review the Congressional Budget Office January 2010 report, 

"Evaluating Limits on Participation and Transactions in Markets for Emissions 

Allowances."  This report evaluates the risks presented by market-distorting limits on 

trade and trade participation in connection the then-proposed federal cap-and-trade 

program.  It is available at 

http://www.cbo.gov/sites/default/files/cbofiles/ftpdocs/120xx/doc12006/12-10-

limitsallowancemarkets.pdf  

  

2.  Please delete "for the avoidance of doubt" from §95835(b).  The phrase adds 

nothing in any context, since words are written down to begin with to avoid doubt. 

  

3.  Please delete "any legal services" from §95979(b)(R)(2).   That phrase, combined 

with §95923(c)(2) and §95914(c)(3)(D), requires a company threatened with an ARB 

enforcement action respecting auction participation to tell ARB the name of the lawyer it 

consults about defending itself.  It also requires the lawyer to self-report.  Both of these 

severely infringe upon the attorney-client privilege.  It is also illegal in California for an 

attorney to perform §95914(c)(3)(D).  California Business & Professions Code 

§6068(e)(l) requires every California lawyer "To maintain inviolate the confidence, and 

at every peril to himself or herself to preserve the secrets, of his or her client." 
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March 16th, 2018

Ms. Rajinder Sahota
Assistant Division Chief
Industrial Strategies Division
California Air Resources Board
1001 “I” Street
Sacramento, CA 95814

Filed Electronically

RE: TID Comments on Possible Revisions to the Cap-and-Trade Regulation as discussed at
the March 2nd workshop

Turlock Irrigation District (“TID”) submits the following comments and responses on the
California Air Resources Board (“CARB”) staff Preliminary Discussion Draft (PDD) of potential
changes to the Cap-and-Trade Regulations and price containment points presented at the March
2nd workshop.

TID Background

TID was organized as the first Irrigation District in California on June 6, 1887 and is beginning
its 130th year of operation. TID currently serves a retail electric customer base of just over
100,000 customers and provides irrigation water to over 5,800 growers and nearly 150,000 acres
of farmland. Of the 11 communities that TID serves, seven are classified as Disadvantaged
Communities, and a majority of our service territory is in the top 20% of Cal Enviroscreen 3.0
impacted communities. TID remains committed to working towards the State’s climate and clean
energy goals while providing reliable, low-cost electricity to our ratepayers

DISCUSSION

1. The proposed amendment to the use of EDU allowance value should be clarified to
state that they are not an exhaustive list of allowed uses. There should be a “catch
all” provision that enables EDU’s to make timely investments in projects or
programs that reduce GHG emissions.

In the PDD, Staff adds some suggested uses of allowance value that align with the CPUC
direction given to IOU’s. The added uses are helpful in that they give some regulatory certainty
to those uses. However, TID is concerned that the added uses could be construed as an
exhaustive list of approved uses because of the addition of the word “must” and “using one or
more of the following approaches” in section 95892 (d) (3). Such restrictions would hinder



{00390994;3} 2

investment in cost effective emissions reductions measures. TID suggests adding some
additional language that would give POU’s confidence in investing in projects or programs that
aren’t listed in the PDD, as long as the projects or programs are consistent with the goals of AB
32 and clearly benefit retail ratepayers.

Staff also requests feedback on the possibility of forbidding “the purchase of allowances using
allowance proceeds”. This should remain an allowed use of auction proceeds, because it allows
EDU’s to hedge against volatile emissions profiles from year to year. EDU’s must plan for
electricity demand, renewables, hydro conditions, and weather, which can all be highly variable.
As the last 5 years have shown, and as the effects of climate change continue to make weather,
renewables, and electricity demand harder to predict, TID believes it is important to maintain the
purchase of allowances from allowance value as an acceptable use. Provided, of course, that the
EDU can clearly show that the allowances purchased are applied against retail emissions
obligations, or if sold, that the funds were spent consistent with the provisions in section 95892.
Further, TID is appreciative of the ARB Staff determining that the forced consignment of POU
allowances is not necessary. It is our understanding that POU’s outside of the CAISO balancing
authority area have incorporated GHG costs into their dispatch protocols, and thus the forced
consignment option is not necessary.

2. The Price Ceiling draft concepts fail to recognize the Legislative intent of AB 398.

AB 398 requires the ARB to establish a price ceiling, with certain considerations. Namely, the

consideration of “[t]he 2020 tier prices of the allowance price containment reserve”, which based

on administratively determine tier prices will be$56-$69/ton, (assuming 2% inflation from 2018

APCR Tiers), which is WELL below the prices discussed at the March 2nd workshop. The prices

being discussed in advance of the passage of AB 398 were in fact, also much lower than the

ranges discussed at the March 2nd workshop. Staff indicated that, “the price ceiling value in

2030 would not be lower than the single tier value for Table 2 of approximately $81.9 ($2015)

and no higher than $150”. Consider that these values would equate to a ceiling of $92 in 2021

and $110 in 2030, assuming a 2% inflation rate. Further, the “maximum price ceiling” (a

concept not contemplated by AB 398) of $150 would translate to $169 in 2021 and $202 in 2030

under the same assumptions. It appears that the ARB has taken into consideration “voluntary

corporate internal pricing” that can range up to “$800 internationally and as high as $150 within

the United States”. There is no mention of “corporate voluntary pricing” in AB 398, and

corporate voluntary pricing should not be accounted for in the price ceilings set in the upcoming

rulemaking. The use of corporate price ceilings without further consideration of how those

prices were developed and by whom would represent an arbitrary use of the data. More

importantly, if these price ceilings are used in the cap-and-trade and prices actually reached these

levels, the program would wreak havoc on the California economy. Price ceilings at this level



{00390994;3} 3

would not achieve the fundamental statutory purpose of using price ceilings to protect the

economy and minimize leakage risks.

TID is a member of the Carbon Markets Compliance Association, and continues to support their

recommendation that the price ceiling should be at minimum $50 but no higher than $80 in 2021,

which would accomplish to serve the legislative direction in AB 398 of:

• Minimizing adverse impacts on California residents and the economy.

• Minimizing economic and environmental leakage.

• Considering the 2020 tier prices of the allowance price containment

reserve.

3. The price containment concepts considered in the Preliminary Concepts Paper will
not send the proper market signals or mitigate price volatility.

AB 398 requires the ARB to establish price containment points, in a manner that is “equitable,
seeks to minimize costs and maximize total benefits” (Sec 38562 (b)(1)). In that vein, TID
believes that the proposed price containment points are too close to the ceiling. In establishing
price containment points, the ARB should design them in a manner that sends the correct market
signals, mitigates price volatility, and serves to provide the Legislature, the ARB, and
stakeholders a point to review the Cap & Trade Program design. The price containment points
should function to slow down a quickly escalating market and evaluate emissions abatement
opportunities. At the $80 point that ARB is suggesting, there is a risk that the economic impacts
of the Program will put the program as a whole in jeopardy, which could provide policy makers
with a basis to indefinitely suspend the program.

The ARB Staff also seeks input on how to distribute the roughly 52 million 2021-2030
allowances to the Post 2020 reserve. TID believes the most appropriate distribution of these
allowances is to split them evenly between the 2 price containment tiers. Distribution in this
manner would make the tiers more effective in slowing down potential price spikes, and increase
liquidity for compliance entities looking to satisfy their obligations in the face of a volatile
market.

4. TID is opposed to lowering caps, de-valuing pre 2021 allowances, or the placement
of expiration dates on banked allowances as some stakeholders have suggested, and
supports CARB’s rationale to reject those concerns.

AB 32 and SB 32 designed the emissions reductions from Cap & Trade to be programmatically
cumulative. The very act of setting a cap limits the amount of allowances in circulation, and
ensures that emissions reductions counted on to be satisfied through the Cap & Trade program
will in fact be realized. Lowering caps, devaluing allowances, and setting expiration dates on
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allowances would drive compliance costs up for POUs like TID and its ratepayers, many of
whom have made early investments towards post 2020 compliance. Early actors provided much
needed liquidity to a fledgling market while the Cap & Trade program was established over the
last 5 years. According to the ARB’s own analysis, the Electric Sector has by far done more than
any other covered sector in reducing emissions. Moreover, the electricity sector is expected to
do far more than any other sector, with GHG Reductions in the 2030 Scoping Plan expected to
be anywhere from 51-72% below 1990 emissions. 1 TID appreciates the ARB’s recognition that
the Cap & Trade program is working as intended, and that any of the three actions suggested by
stakeholders above will penalize early action, introduce uncertainty, and ultimately drive costs
up for consumers.

Conclusion

TID appreciates the ARB Staff’s efforts to address the AB 398 statutory direction, and the
thoughts provided in the both draft discussion documents and the March 2nd workshop. TID
looks forward to working with the Board and Staff going forward in crafting regulations that
keep compliance costs low, increase liquidity, and provide flexibility while ensuring the State is
on track to meet its environmental objectives.

Sincerely,

Dan B. Severson

Turlock Irrigation District

1 https://www.arb.ca.gov/cc/scopingplan/scoping_plan_2017.pdf page 31



 

 

March 16, 2018 
 
Via Electronic Submission 
 
Rajinder Sahota 
Assistant Division Chief 
Industrial Strategies Division 
California Air Resources Board 
1001 I Street 
Sacramento, CA 95814 

 Re: Comments of IPRE on CARB’s Preliminary Concepts Paper  
  and the Accompanying Workshop On March 2, 2018 
 
Dear Ms Sahota: 
 

Thank you for sharing with stakeholders the California Air Resources Board’s (“CARB”) 
Preliminary Discussion Draft of Potential Changes to the Cap-and-Trade Regulations (the 
“Discussion Draft”) and for providing this opportunity to comment on it.  We write to provide 
the comments of Indigenous Peoples Reducing Emissions (“IPRE”) on that portion of the 
Discussion Draft that outlines CARB’s proposed approach to implementing AB 398’s 
quantitative limit on the use of offsets that “no more than one-half may be sourced from projects 
that do not provide direct environmental benefits in the state” (“DEBS”).  AB 398 defines DEBS 
as “the reduction or avoidance of emissions of any air pollutant in the state or the reduction or 
avoidance of any pollutant that could have an adverse impact on waters of the state.” 

1. Indigenous Peoples Reducing Emissions (“IPRE”) 

IPRE is an association of Alaskan Native and American Indian entities that are actively 
engaged in creating sustainable climate solutions.  IPRE members support and partner with 
California’s climate change initiatives through the state’s Cap-and-Trade Program.  Our 
members achieve this through the development of forest offset projects, most of which are on 
lands outside of the State of California.  Among IPRE’s members are some of the most 
disadvantaged communities in the United States, and they are often faced with a Hobson’s 
choice enduring brutal poverty whilst sustaining their forests and their traditional cultures as they 
have for thousands of years, or cutting down their forests to meet immediate economic needs.  
For this reason we believe that some IPRE communities may be characterized as environmental 
justice (“EJ”) communities. 

IPRE recognizes and appreciates the global leadership that the State of California has 
taken with respect to combatting the drivers of climate change and reducing greenhouse gas 
(“GHG”) emissions.  California’s Cap-and-Trade Program is an innovative approach to achieve 
these goals and for years now has served as an important national and international model.  



 

 

CARB’s offsets program has enabled the Cap-and-Trade model to be more than an inspiration to 
other jurisdictions:  it has provided a means for communities outside of California – including EJ 
communities like those of IPRE’s members – to partner with California in the global fight 
against climate change, a fight that must be undertaken on a global level if we are to succeed.  
By creating incentives for others to partner with California in this global effort, CARB’s offset 
program has been a critical component of California’s leadership on climate issues.  If construed 
in an unconstitutional manner, AB 398’s DEBS requirement threatens to undermine California’s 
leadership. 

2. DEBS and the Dormant Commerce Clause 

The July 17, 2017 Assembly Floor Analysis of AB 398 discusses the use of carbon 
offsets.  It notes that the majority of the compliance offsets have been generated by projects 
located outside of California, and identifies Arkansas, Michigan, New Hampshire, and Ohio, as 
being the major sources of carbon offsets.  To address this, AB 398’s DEBS requirement creates 
a preference for offsets that “provide direct environmental benefits in the state.”  This raises the 
specter of litigation brought under the constitutional law doctrine known as the Dormant 
Commerce Clause (“DCC”).  Under the DCC doctrine, a state law is invalid if it discriminates 
against interstate commerce or if it places an undue burden on interstate commerce.  A review of 
the recent Circuit decisions construing the DCC doctrine in the context of challenges to a variety 
of state climate change programs reveals the vulnerability of California’s program if it does not 
implement the DEBS requirement in a prudent manner. 

In Rocky Mountain Farmers Union v. Corey, 730 F.3d 1070 (9th Cir. 2013), CARB 
withstood a DCC challenge related to the state’s low carbon fuel standard (“LCFS”).  The LCFS 
was adopted to reduce the carbon intensity of motor vehicle fuel sold within the state.  CARB 
overcame the challenge by demonstrating that the higher carbon intensity ascribed to ethanol 
from the Midwest was due to an objective analysis that incorporated the emissions associated 
with the transportation of the fuel – not to discriminate against out-of-state producers.  The 
Rocky Mountain court found the state was regulating internal markets and setting incentives for 
firms to produce less harmful products for sale in California and not regulating extraterritorial 
conduct.  Unlike Rocky Mountain, AB 398’s preference is not based on an objective difference 
between offsets produced in-state vs. those produced out-of-state.  Both are generated in 
accordance with California’s offset protocols, the purpose of which is reduce or sequester GHG 
emissions. 

Similarly, in Energy and Environment Legal Institute (“EELI”) v. Epel, 793 F.3d 1169 
(10th Cir. 2015), the court found that the DCC was not violated because Colorado’s 20% 
Renewable Portfolio Standard (“RPS”), while it applied to electricity on a multi-state grid, was 
not regulating extraterritorial conduct because it established a uniform quota applicable 
regardless of origin.  The court stated that, “without a regulation more blatantly regulating price 
and discriminating against out-of-state consumers or producers,’ the near per se rule of 
invalidation would not apply.”  If the DEBS requirement is implemented in a manner that 



 

 

expressly preferences in-state offsets over out-of-state offsets, then it may not, as Colorado’s 
RPS did, avoid the “per se rule of invalidation.” 

A similar result occurred in a DCC case brought against Connecticut’s renewable 
portfolio standards.  In Allco Finance v. Dykes, 861 F.3d 82 (2nd Cir. 2017), the relevant state 
program distinguished between renewable energy credits based on their place of origin.  The 
court held that the program did not amount to discrimination against interstate commerce, as 
there were legitimate regulatory reasons to consider credits produced in Connecticut differently 
from those produced outside of the state relative to the reduction of in-state air pollution.  The 
language in Connecticut program is similar to that in AB 398.  But the Connecticut program 
made geographic distinctions only insofar as those distinctions were made by a federally-
supervised program that encouraged the creation of independent (in-state) and regional 
organizations for the defensible purpose of encouraging the management of the electric grid 
(which is itself regional).  See Allco Finance, 861 F.3d at 106.  AB 398 makes geographic 
distinctions without reference to any federal program and without reference to a regional grid.  
Global warming, by definition, does not respect political or even geographic boundaries.  This 
decision does not mean that a challenge brought against California’s offset program will have 
similar results. 

The language of AB 398 also resembles that of the Minnesota statute addressed by the 
decision in North Dakota v. Heydinger, 825 F.3d 912 (8th Cir. 2016), where the program was 
found to violate the Dormant Commerce Clause.  In Heydinger, while the judges on the panel 
were split with regard to preemption and DCC rationales, they were united in invalidating 
Minnesota’s statute that prohibited any person from importing or committing to import power 
from an out-of-state, new large energy facility, or from entering into a new long-term power 
purchase agreement that would increase Minnesota’s statewide carbon dioxide emissions.  In 
short, though it purported to address the state’s GHG emissions, it clearly regulated commerce 
into and out of the state.  If not properly implemented, the DEBS requirement could be held to be 
blatantly discriminatory just as Minnesota’s statute was. 

There is one clear rule that can be derived from these complex and somewhat conflicting 
decisions, and that is that the law concerning the Dormant Commerce Clause is uncertain.  
Enough ambiguity exists in the case law to encourage a litigant to challenge California’s offset 
Program with the goal of invalidating it, and such a challenge could pose a threat to the state’s 
entire Cap and Trade Program.  To prevent potential challenges to the implementation of AB 
398’s DEBS requirement, CARB should avoid making simple, bright line rules that could be 
construed as blatantly discriminating against offsets generated our-of-state. 

For this reason, IPRE supports the approach to implementing the DEBS requirement 
outlined in the Discussion Draft.  In sum, CARB proposes to define DEBS by using the exact 
words of AB 398 and to develop a process that allows proponents of a particular offset project to 
make a case as to why it meets the DEBS criteria, drawing upon the facts of the project and the 
available science.  This is a prudent approach that reflects a welcome administrative humility.  



 

 

The fact is that climate science is fast developing and new data is being generated every day that 
increases our understanding of climate change and its impacts.  If CARB were to establish static, 
bright line rules today, it could well exclude an offsets project that in fact do provide direct 
environmental benefits in the state – DEBS.  An example of the difficulty of developing a 
workable static interpretation of the DEBS criteria is evidenced by an Ozone Depleting 
Substances (“ODS”) project located in Compton, California.  Operated by Appliance Recycling 
Centers of America, the project produces carbon offsets by extracting refrigerant and other 
harmful chemicals from the appliances they recycle.  These appliances are sent to the recycling 
center from all over the country.  A strict, static reading of the DEBS requirement could exclude 
this project.  Similar complexities can arise with many other offsets projects.  It would be 
impossible for CARB to anticipate all such complexities today and develop fair rules that do not 
improperly discriminate based simply on location of the project as opposed to DEBS. 

As noted above, CARB proposes to adopt AB 398’s definition of DEBS as “the reduction 
or avoidance of emissions of any air pollutant in the state or the reduction or avoidance of any 
pollutant that could have an adverse impact on the waters of the state.”  As the science of climate 
change continues to evolve, the mechanisms that contribute to and reduce adverse climate effects 
are changing.  Science has not yet reached a point where we are able to determine all of the 
factors that causes air pollutants in a particular geographic area nor what will result in the 
avoidance of pollutants in the environment.  The air does not respect state boundaries.  As our 
knowledge of environmental challenges continue to expand, new policies and technologies will 
be required to address these changes.  Implementation of California’s offset program must accept 
this reality and provide a mechanism whereby a project’s environmental benefits to the state is 
supported by scientific evidence, as opposed interpretation of the statute which on its face 
appears to discriminate against California’s out-of-state partners. 

3. DEBS and the Waters of California’ 

The definition of DEBS quoted above includes “the reduction or avoidance of any 
pollutant that could have an adverse impact on waters of the state.”  These are broad terms.  As 
the U.S. Supreme Court held in Massachusetts v. Environmental Protection Agency, 549 U.S. 
497 (2007), GHG are pollutants, and thus the reference to “any pollutant” includes GHGs.1  
GHGs have a considerable adverse effect on many aspects of our environment, including being a 
major contributor to climate change, which in turn has significant negative effects on the waters 
of the State of California. 

                                                           
1  “[T]he fact that a statute can be applied in situations not expressly anticipated by Congress 

does not demonstrate ambiguity.  It demonstrates breadth" (internal quotation marks 
omitted)).  Because greenhouse gases fit well within the Clean Air Act's capacious 
definition of "air pollutant," we hold that EPA has the statutory authority to regulate the 
emission of such gases from new motor vehicles.”  549 U.S. at 532. 



 

 

Climate change has affected California in many ways, including persistent drought and 
increased wildfires; rising sea level and threats to California’s coasts; and warmer waters 
throughout the state.  Each of these effects of climate change has an adverse impact on the waters 
of the state.  The historic droughts that the State has endured has lowered the levels of the 
Colorado River and the California snowpack, limiting the amount of water that the state has for 
all uses.  The State’s historic wildfires, in addition to using water for control and maintenance, 
increases the susceptibility of watersheds to flooding and erosion, which subsequently impair 
water supplies.  Runoff from burned regions also enter the state’s water bodies, leading to 
increased contamination.  Warmer water throughout the state has numerous adverse impacts, 
including resulting in a loss of the state’s native fish, increasing pollutant and invasive species 
and increasing pollutant levels and invasive species. 

In implementing AB 398’s DEBS requirement, IPRE calls upon CARB to consider the 
myriad of factors that have an “adverse impact on the waters of the state.”  All of the offset 
projects currently being developed by IPRE are reducing GHG emissions, providing a solution to 
the challenges of climate change and as a result providing a direct environmental benefit to the 
state of California by reducing an adverse impact on the state’s waters. 

IPRE and its members are committed to continuing to partner with the State in its efforts 
to combat climate change.  Implementation of AB 398’s DEBS criteria presents considerable 
risks and challenges both to the Cap-and-Trade Program and California’s efforts to get others to 
partner with its efforts.  IPRE wishes to work with CARB to ensure that that the risks of DCC 
litigation can be avoided and the challenges to nondiscriminatory implementation of DEBS 
overcome.  While the offsets program is a small part of California’s multifaceted efforts to 
reduce GHG emissions, it is a critical component.  It is how CARB incentivizes those outside the 
State to join with it in the fight to combat climate change, including drawing in partners in states 
that often otherwise differ from California, thereby helping to broaden the support for the fight 
against climate change in important ways.  To ensure that California continues its role in creating 
national and international solutions to fighting climate change it is critical that CARB implement 
the DEBS requirement in a manner that continues to ensure the environmental integrity of the 
Cap-and-Trade Program and is not improperly discriminatory. 

Sincerely,  
 

 
Nicholas W. van Aelstyn 





























 
 

California Air Resources Board Staff 
Cap and Trade Program 
Sacramento, CA  
 
March 21st 2018 
 
On behalf of the California Environmental Justice Alliance (CEJA) and the Asian Pacific 
Environmental Network (APEN), we respectfully submit these comments related to the 
California Air Resources Board (CARB)’s Preliminary Discussion Draft of Potential Changes to 
the Regulation for the California Cap on Greenhouse Gas Emissions and Market-Based 
Compliance Mechanism (“Discussion Draft”). CEJA is a statewide coalition of grassroots, 
community-based organizations that represents tens of thousands of low-income communities 
and communities of color across California. APEN organizes with the Asian Pacific Islander 
communities in Oakland and Richmond to achieve environmental justice.  
 

Introduction and Summary 
 
CARB’s greenhouse gas program should be designed to effectively reduce our state’s 
greenhouse gas emissions to meet the mandates in Senate Bill 32 (SB 32), while analyzing and 
addressing any disproportionate impacts in our state’s disadvantaged communities. CEJA 
believes the best, and likely only, way to accomplish this is by requiring direct emission 
reductions and aggressively expanding complimentary climate programs outside of cap and 
trade. However, given CARB’s large reliance on cap and trade for reductions, CEJA and APEN 
are providing the below recommendations for strengthening the cap and trade program in 
response to CARB’s Discussion Draft.  
 
Whether California achieves our greenhouse gas emission reduction requirements in actual 
terms is a critical issue for the state’s most disadvantaged communities. Environmental justice 
communities are on the frontlines of climate change.1 Low-income communities and 
communities of color are disproportionately located near the state’s largest sources of 
greenhouse gas emissions (GHG), including both industrial facilities and major transportation 
corridors, 2 as well as oil and gas infrastructure.3  The communities where CEJA’s members and 
partners work are already facing the impacts of climate change, from suffering most acutely 
during extreme weather events to bearing the burden of drought or exacerbated air quality 
impacts. Minimizing further climate change is critical to the long-term health and well-being of 
low-income communities and communities of color across the state.  
 
Additionally, there are ongoing concerns that as designed, California’s cap and trade program 
will have disproportionate impacts on environmental justice communities. If sources are not 
reducing their actual emissions because of cap and trade design features such as an 

                                                
1 See SB 32, Section 1(c) (2016) (describing how disadvantaged communities “are affected first, and, 
most frequently, by the adverse impacts of climate change”).   
2  See L. Cushing, et. al, A Preliminary Environmental Equity Assessment of California’s Cap-and-Trade 
Program, pg. 2, 4, 5.   
3  See generally id.  
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oversupply of allowances, allowance banking, and offsets, it directly impacts disadvantaged 
communities – both in terms of localized GHG and co-pollutant emissions, and our state’s 
overall ability to aggressively curb GHG’s and thus slow climate change.  
 
Recent data underscores the need for continued analysis and action on these EJ concerns. The 
2016 Cushing et. al Report highlighted preliminary findings that showed emission increases in 
certain sectors under the cap and trade program.4  The 2016 cap and trade compliance data 
also showed similar patterns: certain sectors, such as refineries, have actually increased 
emissions.5  
 
While CARB is relying heavily on implementation of AB 617 to address air quality issues in EJ 
communities, it still has a clear statutory authority to analyze EJ impacts within the cap and 
trade program and take corrective actions if disproportionate impacts continue to be 
documented. AB 398 requires CARB to “[e]nsure that activities undertaken to comply with the 
regulations do not disproportionately impact low-income communities.”6 SB 32 further requires 
CARB to “achieve the state’s most stringent greenhouse gas reductions in a manner that 
benefits the state’s most disadvantaged communities.”7  
 
In sum, whether California actually achieves our GHG reduction goals, and where those 
reductions take place, is a critical environmental and climate justice issue that needs to be 
thoughtfully addressed. To do this, in response to questions raised in the Discussion Draft, 
CEJA recommends changes to strengthen the cap and trade requirements, as discussed below. 
 

(1) The Regulations Should Require that the State Meet Annual Targets, Not Solely 
the 2030 Target. 

 
CEJA recommends that the regulations require the State to meet annual targets, not solely the 
2030 target. A focus solely on 2030 would not provide sufficient oversight to ensure the SB 32 
requirements are met. This is especially relevant given the current oversupply of the market, 
discussed below.  
 
To best ensure compliance with SB 32, entities should be required to comply with the cap each 
year. An annual compliance period is important for several reasons. Initially, it helps ensure that 
entities are making efforts to comply with GHG requirements every year and exploring ways to 
directly reduce emissions and reduces potential for procrastination.  In addition, an annual 
compliance period increases transparency of process and allows for the public to see how 
entities are complying with cap and trade year to year. Finally, an annual compliance period is 
likely to lead to greater overall reductions and may smooth out emissions from year to year.  
 
Notably, other programs with a market-based system require compliance every year.  For 
example, EPA’s Acid Rain requires each source to hold allowances equal to the amount of its 

                                                
4 L. Cushing, et. al, A Preliminary Environmental Equity Assessment of California’s Cap-and-Trade 
Program (2016).   
5 https://calmatters.org/articles/californias-emissions-dip-climate-policies-get-less-credit-
weather/?utm_source=CALmatters+Newsletter&utm_campaign=fdcb7a06db-
RSS_WEELKY_SUB_EMAIL&utm_medium=email&utm_term=0_faa7be558d-fdcb7a06db-150198313 
6 Cal. Health & Safety Code § 38562(b)(2).  This provision is not limited to economic impacts, which 
CARB analyzes in Appendix E.  As written, it includes all potential impacts including environmental 
impacts.  
7 Senate Bill 32, Section 1(d) (Pavley, 2016).   
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emissions each year or during ozone season.8  In other words, the compliance period is either 
an annual period or a seasonal period. In addition, the European Union Emissions Trading 
System requires companies to surrender enough allowances to cover all its annual emissions, 
otherwise fines are imposed.9   
 
At the very least, the cap and trade requirements should not have compliance periods any 
longer than 2 years, similar to the first compliance period from 2013-2014. For all these 
reasons, CEJA urges CARB to require compliance with the cap and trade regulations on an 
annual basis.   
 

(2) The Price Signal Should Prioritize Early Action. 
 
CEJA recommends that the price signal be set to prioritize early action.  Early action will be 
essential for meeting our climate requirements and protecting disadvantaged communities, and 
early action can lead to greater reductions overall.  As SB 32 states:  

 
Continuing to reduce greenhouse gas emissions is critical for the protection of all areas 
of the state, but especially for the state’s most disadvantaged communities, as those 
communities are affected first, and, most frequently, by the adverse impacts of climate 
change, including an increased frequency of extreme weather events, such as drought, 
heat, and flooding. The state’s most disadvantaged communities also are 
disproportionately impacted by the deleterious effects of climate change on public 
health.10 
 

SB 32 further provides that CARB “shall achieve the state’s more stringent greenhouse gas 
emission reductions in a manner that benefits the state’s most disadvantaged communities.”  
One way to best protect disadvantaged communities is to set a price signal that will motivate 
early reductions.  Without a high price signal, it is unlikely that Cap and trade, by itself, will 
change greenhouse gas emissions, especially in the early years.   
 
In addition, a high price signal is consistent with the trajectory that the state has set for itself. SB 
32 requires that greenhouse gas levels are reduced to “at least 40 percent below the statewide” 
GHG level from 1990.11 In addition, Executive Order S-03-05 requires the State to achieve 80 
percent below 1990 greenhouse gas levels in 2050. The greenhouse gas reduction path 
mandated by these authorities does not impose an artificial stopping point at the SB 32 
mandate, but rather directs state agencies to fundamentally change the our state into one that 
does not rely on fossil fuels. 
 
A higher price signal is also consistent with requirements for CARB to consider the social cost of 
carbon.  When establishing the price ceiling, CARB is required to consider, among other things: 
“[t]he full social cost associated with emitting a metric ton of greenhouse gases.”12  Therefore, 
CARB is correctly considering that the “[a]cademic study that found the existing social cost of 
carbon is too low and could be closer to $220 ($2015).”13  Given this, the value of $150 in 2030 

                                                
8 See https://www3.epa.gov/airmarkets/progress/reports/index.html 
9 See https://ec.europa.eu/clima/policies/ets_en 
10 SB 32 (2016). 
11 See Cal. Health & Safety Code § 38566. 
12 Section 4, AB 398.   
13 https://www.arb.ca.gov/cc/capandtrade/meetings/20180302/ct_workshop_3-1-18.pdf at Slide 14.   
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may very well be too low.14  CARB should maintain the high end of the proposed price ceiling in 
2030 and conduct additional economic modeling with independent experts.    
 

(3) CARB should take early and transparent action to identify allowance 
oversupply issues.  

 
We strongly recommend that CARB use a transparent process to take early action in reducing 
the current overallocation of allowances in the cap and trade market, including creating 
requirements to retire pre-2021 banked allowances after 2020. The current oversupply of 
allowances has been documented by multiple analyses. An analysis conducted by Energy 
Innovation found that an estimated “cumulative oversupply through 2020 for the combined WCI 
market at 270 million metric tons (MMT) with an uncertainty interval of 200-340 MMT.”15  The 
Legislative Analyst’s Office has shared a similar analysis.16  
 
Overallocation and oversupply of allowances will hinder California’s ability to achieve its SB 32 
mandate, as many legislative and independent analyses have shown. As the Senate 
Environmental Quality committee stated in their July 12th analysis,  “When there is 
overallocation cap-and-trade ceases to be an effective tool as the allowances replace the need 
to reduce emissions.”17 The analysis further found that:   

 
Allowing for an overreliance on allowances and offsets results in delays of true emission 
reductions. If ARB focuses on cumulative reductions in the Scoping Plan and cap-and-
trade design processes, oversupply and banking will lead to delays in control measures 
being adopted, ultimately resulting in statewide emissions being substantially above the 
target in 2030.18 

 
AB 398 requires CARB to: “[e]valuate and address concerns related to overallocation in the 
state board’s determination of the number of available allowances for years 2021 to 2030, 
inclusive, as appropriate.”19 We have yet to see a substantive proposal from CARB to address 
the well-established overallocation concerns, as directed in AB 398. CARB should develop such 
a proposal, which should include establishing requirements for the retirement of pre-2021 
banked allowances after 2020.  
 

(4) CARB should retire additional allowances, rather than include them reserve tiers.   
 
CEJA recommends that no additional allowances should be put into reserve tiers or the 
Allowance Containment Price Reserve. In the Discussion Draft and the Staff’s March 2, 2018 
presentation, staff requests additional comments on whether it would be appropriate to 
distribute additional allowances.20  With the already existing overallocation, adding new 
allowances would only exacerbate the challenges to achieving annual emission targets. 
Therefore we recommend that no additional allowances be put on the market.  

                                                
14 https://www.arb.ca.gov/cc/capandtrade/meetings/20180302/ct_workshop_3-1-18.pdf  at Slide 14.  
15 http://energyinnovation.org/wp-content/uploads/2018/02/WCI-oversupply-grows-February-update.pdf at 
p. 3. 
16 July 12, 2017 Senate Environmental Quality Analysis (citing LAO letter).  
17 July 12, 2017 Senate Environmental Quality Analysis. 
18 July 12, 2017 AB 398, Analysis from the Senate Environmental Quality, available at 
https://leginfo.legislature.ca.gov/faces/billAnalysisClient.xhtml?bill_id=201720180AB398. 
19 Cal. Health & Safety Code § 38562(c)(2)(D).   
20 See March 1, 2018 Presentation, Slides 20-21.   
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(5) The IAF Should Not Be Adjusted to a Higher Level from 2018-2020. 

 
CARB proposes to adjust the industrial assistance factor from 2018-2020.  CEJA is strongly 
opposed to this recommendation, and requests that CARB does not adjust the 2018-2020 
emission factors for several reasons.  
 
AB 398 does not require this adjustment.  In fact, AB 398 only provides direction to assistance 
factors commencing in 2021. Specifically, AB 398 requires CARB to:  
 

Set industry assistance factors for allowance allocation commencing in 2021 at the 
levels applicable in the compliance period of 2015 to 2017, inclusive. The state board 
shall apply a declining cap adjustment factor to the industry allocation equivalent to the 
overall statewide emissions declining cap using the methodology from the compliance 
period of 2015 to 2017, inclusive.21 

 
Resetting the 2018-2020 assistance factors is not required by this statutory language, and it is 
inconsistent with previous CARB determinations that the assistance factors could be decreased.  
Industry has been aware of decreasing industrial assistance factors for the 2018-2020 
compliance period for years. CARB has provided no concrete or substantive rationale for why 
the proposed IAF increase is needed, citing only the need for a “smooth market,” with no 
supporting analysis.  
 
In addition, reducing the industrial assistance is an important way to ensure greater compliance 
with AB 197 and ensuring that the cap and trade program does not exacerbate environmental 
justice issues. In recent years, the total amount of free allowances has been nearly half of all the 
allowances.22 If CARB continues to give away the majority of allowances under this program, it 
will undermine the state’s ability to prioritize direct emission reductions as mandated in AB 197. 
Furthermore, since a majority of facilities covered by cap and trade are located in 
disadvantaged communities,23 the allocation of IAF’s has a direct impact on disproportionately 
burdened communities. By increasing IAFs, it is contrary to the mandate of AB 197, which 
directs CARB to prioritize direct emission reductions in overburdened communities.  
 

(6) ARB Needs a Tighter Definition of Environmental Benefits Related to Offsets.   
 
As Staff correctly notes, AB 398 requires that “no more than one-half [of offsets] may be 
sourced from projects that do not provide direct environmental benefits in the state.”24  AB 398 
further defines “direct environmental benefits in the state” (“DEBS”) as “the reduction or 
avoidance of emissions of any air pollutant in the state or the reduction or avoidance of any 
pollutant that could have an adverse impact on waters of the state.”25  
 
As the Assembly Floor Analysis notes, questions have arisen for “how offsets, particularly from 
sources outside the state, might meet AB 32’s. . . requirements or otherwise produce benefits in 

                                                
21 Cal. Health & Safety Code § 38562(c)(2)(G).   
22 For example, in 2016, the total free allowances was 192,960,667 with a 4,781,633 true-up value, while 
the total allowances in 2016 was 382.4 million. 
23 L. Cushing, et. al, A Preliminary Environmental Equity Assessment of California’s Cap-and-Trade 
Program (2016). 
24 Cal. Health & Safety Code § 38562(c)(2)(E).   
25 Cal. Health & Safety Code § 38562(c)(2)(E).   
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California.”26  Given these concerns, it is not surprising that the statutory language in AB 398 
was intended to “[d]evelop approaches to increase offset projects in the state. . . .”.27  Notably, 
the Senate Floor Analysis states that AB 398 “[r]equires 50% of all offsets to be in California.”28 
 
CARB staff proposes to use the same statutory definition of DEBS in their rule-making, and also 
create a process by which individual projects could provide additional information to show that 
their out of state project has DEBS for California.29 The proposed process should be rejected as 
vague and inconsistent with the language of the statute; it will conceivably create a loophole by 
which nearly all offsets could qualify. It is also opaque in its compliance with the legislative 
direction provided by AB 398, which clearly requires an avoidance or reduction of air pollution in 
the state or the avoidance or reduction of a pollutant impacting the state’s waters.  
 
It should be noted that just because an offset project is located in-state, it does not necessarily 
have DEBS to California. An example would be projects under the Ozone Depleting Substances 
protocol – destruction of these materials in state would provide no real environmental benefits to 
California, even though a facility may be located in state.  
 
CARB staff should also clarify that net avoided GHG emissions cannot be used be used to 
qualify as a DEB. Offsets do not result in net climate benefits; for every offset, CARB issues 
credits that are eventually used by emitters. Offsets are an inherently indirect way of saving 
GHGs. It is contrary to legislative intent and introduces extreme environmental uncertainty into 
the program to create a pathway whereby indirect mechanisms can be qualified as having 
“direct benefits.” It is also in contradiction of the AB 32 definition of “direct emission reduction,” 
which states that: ““Direct emission reduction” means a greenhouse gas emission reduction 
action made by a greenhouse gas emission source at that source.”30 Creating such a definition 
and pathway could have negative repercussions on other proceedings at CARB, such as AB 
197 implementation. Thus, under the proposed definition of a DEB, “any air pollutant” should 
clearly be identified pollutants outside of GHGs.   
 

(7) General Comments 
 
According to the Final 2030 Scoping Plan, the cap and trade market will have to achieve 43 
percent of the total reductions needed to achieve the 2030 target. In CEJA’s comment letter on 
the 2030 Final Scoping Plan, we note that there has yet to be clear analysis to show how the 
cap and trade market will achieve the additional reductions, how new prescriptions may or may 
not necessitate changes in market design, nor what other measures might be needed if the 
market cannot achieve the emissions outlined. We encourage CARB to model how different 
design scenarios for the cap and trade market will impact California’s ability to meet the 2030 
emission reduction goals. This should include, but is not limited to, modeling various pricing 
options, including the price ceiling, price floor and price containment points, strategies to 

                                                
26 AB 398 July 2017 Assembly Floor Analysis, p. 7-8.   
27 AB 398 July 2017 Assembly Floor Analysis, p. 2; see also July 2017 AB 398 Senate Floor Analysis 
(stating that AB 398 “[r]equires ARB to develop approaches to increase offset projects in the state. . . .”).   
28 July 2017 AB 398 Senate Floor Analysis, p. 5.   
29 Discussion Draft, pp. 18-19.   

30 AB 32, Chapter 3,  section 38505 
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addressing the issue of overallocation, and what the impacts by sector will be on actual 
emission trends. 
 
Given the significant work the cap and trade market is expected to do, we urge CARB to 
continue developing additional complimentary emission reduction policies and programs. This 
will help reduce the pressure on the cap and trade market, and it would also help achieve more 
clear compliance with AB 197, which requires prioritization of direct emission reductions. It 
would also help CARB develop a more clear regulatory path to reducing vehicle emissions, also 
needed to achieve environmental justice as well as meet our 2030 targets.  
 
Finally, we recommend CARB identify a clear process to identify possible mechanisms to 
reduce fossil fuel production in California to achieve our 2030 and 2050 GHG reduction targets. 
When it adopted the 2030 Scoping Plan, CARB also resolved to “continue to evaluate and 
explore opportunities to achieve significant cuts in greenhouse gas emissions from all sources, 
including supply-side opportunities to reduce production of energy sources.” CARB has yet to 
clearly outline what such a process will entail, but this will be a critical step to ensuring that our 
state has the needed policies in place to meet our 2030 and 2050 GHG reduction goals.   
 
We appreciate the opportunity to submit these comments. We look forward to working with the 
CARB staff in achieving our shared goals of environmental justice, improved air quality, and 
meeting our climate change goals.  
 
Sincerely, 
 
Amy Vanderwarker  
California Environmental Justice Alliance 
amy@caleja.org 
 
Parin Shah 
Asian Pacific Environmental Network 
parin@apen4ej.org  



BP America, Inc.           

        Ralph J. Moran 

        1201 K Street, Suite 1990 

        Sacramento, CA 95814 

        (916) 554-4504 

DATE: March 20, 2018 
 
Via Email 

Rajinder Sahota 

California Air Resources Board   
1001 I Street, P.O. Box 2815 
Sacramento, CA 95812 
 
Subject: Comments on the Preliminary Discussion Draft of Potential Changes to the 
Regulations for the California Cap on Greenhouse Gas Emissions and Market-Based 
Compliance Mechanisms 

 
Dear Ms. Sahota:  
 

BP appreciates the opportunity to provide comments on proposed Amendments to the Cap-
and-Trade Regulation as discussed at the March 2, 2018 workshop.  

 
Use of Allocated Allowance Value  

CARB staff is exploring how to more clearly assess and reduce ambiguity as to whether 
allowance proceeds from consigned allocation are benefitting ratepayers in accordance with 
the goals of AB 32.  CARB staff is looking to meet these objectives in a manner that 
increases clarity for EDUs and natural gas suppliers and that streamlines oversight.1 BP 
offers the following suggestions on how CARB may achieve these outcomes. 

 
To begin, BP supports Publicly Owned Electric Utilities (POU) and Electric Distributing 
Utilities (EDU) fully utilizing offset quotas to meet compliance obligations. Full utilization 
ensures entities are pursuing the lowest cost of compliance thereby benefitting utility 
ratepayers. 
 
Based on publicly available information from CARB, entities considered in the Power In-
state NAICS designation have foregone approximately 4.5MMt of potential offset use 
across Compliance Period 1 (CP1) and a projected 15.6MMt of potential offset use across 
Compliance Period 2 (CP2). 

                                                 
1 Preliminary Discussion Draft of Potential Changes to the Regulation for the California Cap on 
Greenhouse Gas Emissions and Market-Based Compliance Mechanisms, Page 39, 
https://www.arb.ca.gov/cc/capandtrade/meetings/20180302/ct_pdd_02232018.pdf 
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Assuming offsets are discounted $1/ton compared to allowances across CP1 and CP2, this 
would translate to $20.1MM of uncaptured, potential savings from full offset participation 
use across in-state power market participants.  Permitting POU’s and EDU’s to utilize 
proceeds from their allocated allowances toward the purchase of offsets for compliance 
may provide the incentive necessary for them to begin fully utilizing their offset quota, 
resulting in an overall reduction in their cost of compliance.   Full use of offset quotas 
benefits all regulated entities and energy consumers. 
 
Further, BP supports POU's and EDU's obtaining voluntary quantities of offsets with 
allowance proceeds above and beyond their compliance needs as an approved method for 
reducing GHG's.  Currently, funds from consigned allowances above what is needed for 
compliance must be directed to an activity that reduces GHGs.  Entities purchasing offsets 
with allowance proceeds as a GHG emission reduction activity is in accordance with the 
goals of AB 32, specifically:   
 

• "(B) Energy Efficiency and Fuel-Switching: Funding programs designed to 
reduce greenhouse gas emissions through reductions in energy use, changes to 
lower emission intensity energy sources or other GHG emission reduction 
activities." (page 38 of draft regulation) 

• "(E) Use of allocated allowance auction proceeds authorized under sections 
95892(d)(3)(A) and (B) must demonstrate quantifiable GHG emission 
reductions." (page 39 of draft regulation) 

• "ARB offset credits represent verified greenhouse gas (GHG) emission 
reductions or removal enhancements achieved under ARB’s Compliance 
Offset Protocols or approved early action quantification methodologies."2  

 
Additionally, CARB has indicated a desire to have more visibility as to how these funds are 
used for emission reduction benefits, and the current CITSS framework already provides a 
means to achieve this with voluntary offset purchases.  Entities may voluntarily surrender 
offsets by initiating a CITSS transfer from their General Account to their Retirement 
Account.  This may be achieved by selecting 'Initiate a Transfer' and selecting the 'Type of 
Transfer' as 'Voluntary Retirement.'  Voluntary Retirement will initiate a transfer of 
compliance instruments to the Jurisdiction Retirement Account.  This action requires 
Jurisdiction approval and once the transfer is completed, it cannot be reversed. Voluntarily 
surrendering compliance instruments to the Retirement Account is permanent and does not 
fulfill any compliance obligations for GHG emissions. CARB would then be able to 
reconcile the value of consigned allowance proceeds above compliance obligations with the 
volume of voluntary offset retirements to prove that POU’s and EDU’s are complying with 
the requirement to use those proceeds for GHG reduction activities. 

 
                                                 
2 Pg1 https://www.arb.ca.gov/cc/capandtrade/offsets/issuance/issuance.htm 

Period Offset 
Retirements 

Offset 
Capacity 

Missed Offset 
Opportunity 

CP1 6,135,005 10,615,333 4,480,328  

CP2 1,294,524 16,901,590 15,607,066  
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Price Ceiling 

AB 398 directs CARB to: “Establish a price ceiling… consider[ing]… all of the following: 
(I) The need to avoid adverse impacts on resident households, businesses, and the state’s 
economy. (II) The 2020 tier prices of the allowance price containment reserve. (III) The 
full social cost associated with emitting a metric ton of greenhouse gases. (IV) The auction 
reserve price. (V) The potential for environmental and economic leakage. (VI) The cost per 
metric ton of greenhouse gas emissions reductions to achieve the statewide emissions 
targets established in Sections 38550 and 38566.” 3  
 
BP supports a price ceiling in order to preserve the benefits of having a program based on a 
traded market mechanism, to protect consumers and businesses from unnecessarily high 
energy costs and to incentivize investments in the new technologies necessary to achieve 
the state’s GHG reduction goals.  A dynamic price ceiling can be implemented by 
mimicking the calculation for the current floor price, starting at a set price and escalating 
each year according to a set annual percentage plus inflation.  By having a floor price and 
ceiling price that move together over the course of the program, CARB will ensure that a 
wide range of technologies continue to be considered for economic compliance solutions 
while protecting the state’s consumers and industry.   
 
Price Containment Points 

AB 398 directs CARB to: “Establish two price containment points at levels below the price 
ceiling.  The state board shall offer to covered entities non-tradable allowances for sale at 
these price points.  The price containment points shall be established using two-thirds, 
divided equally, of the allowances in the allowance price containment reserve as of 
December 31, 2017.”4   
 
BP suggests the price containment points be set in a relative manner as a percentage 
between the ceiling and the floor.  A percentage basis is appropriate for this application 
because the following year floor price is only known upon publication of the full year's 
Consumer Price Index.  Additionally, the speed bumps should be set as a percentage 
because absolute values will be impacted over time depending on inflation from one year to 
the next.   
 
Any future changes to the price ceiling and/or containment points should be approached 
cautiously so as to avoid undermining and penalizing investment and early action.   

 
Banking and "Overallocation" 

AB 398 includes holding limits which are the measures in place to limit the extent to which 
entities can bank allowances.  Staff requests stakeholder feedback on which factors, in 
addition to those in AB 398, are important to assess to determine if any modifications to 
existing banking rules are needed.5 
 

                                                 
3 Health & Safety Code § 38562(c)(2)(A)(i) 
 
4 (Id. at 38562(c)(2)(B)) (page 2 of proposal 
https://www.arb.ca.gov/cc/capandtrade/meetings/20180302/ct_price_concept_pap
er.pdf) 
5 Slide 21 from the Amendments to Cap-and-Trade Regulation Workshop 
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According to the whitepaper Allowance Supply and Demand in the California Cap-and-

Trade Program, allowance banking is an important market design feature that promotes the 
State’s climate regulation goals.  Debates about oversupply inevitably involve debates 
about allowance banking, since the perceived concern about oversupply arises from a fear 
that allowance banking allows entities to avoid reducing emissions.  Allowance banking, 
however, promotes early investment in emissions abatement measures and plays an 
important cost containment role, without compromising environmental integrity.6  
 
BP believes that CARB should avoid penalizing covered entities and should not make the 
program even more stringent in response to early action.  Penalizing early action 
incentivizes entities in the future to avoid doing more than what is minimally required.  

 
BP advises against CARB making any banking rule changes and believes that the current 
allowance surplus is a result of early action, not overallocation.  The fact that emissions are 
low is reason to celebrate the success of the program – not reason for hand wringing or 
design changes.   

 
Direct Environmental Benefits to the State (DEBS) 

Though BP is concerned with AB 398’s requirement to reduce the use of an important cost 
containment design element – i.e. offsets – we propose the following as a way to 
implement the spirit of AB 398 and to introduce the quantitative usage limits in a way that 
meets the requirements for achieving Direct Environmental Benefits (DEB) to the State 
without introducing significant processes for projects and CARB that damage the 
efficiency and integrity of the offset program.  
 
In order to achieve the outcomes required, BP is suggesting language that would enable a 
screening process to allow rapid assessment of whether a project outside of California 
reduces emissions to water that is adjacent to a water body that flows into or through 
California or is in a catchment area that flows directly into a body of water that comes into 
contact with the coast of California.  
 
Beyond the initial screening, projects would need to provide additional information that 
would be subject to a CARB assessment. This information should be limited to showing 
that the project reduces emissions of pollutants to water and that there is a pathway 
between the project location and California via a body of water that flows through or 
touches the coast of California.  
 
If the requirements were to include details of the emissions at the source, the pathway to 
California and details of the resulting pollution within California, the process would require 
complex dispersion modelling and reporting of the results as well as high levels of 
resources to assess the results. This approach would not allow projects to show pathways 
between seas or oceans. It limits the pathway to drainage basins that flow into California or 
into a body of water that touches the coast of California. 
 
Regarding the assessment process, BP encourages CARB to conduct the assessment of 
DEBS for new projects as part of the listing process to avoid assessment later in the process 

                                                 
6 Allowance Supply and Demand in the California Cap-and-Trade Program, Robert A. Wyman 
and Jean-Philippe Brisson February 23, 2018 
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after projects have committed to monitoring and verification costs.  To avoid the DEBS 
assessments causing long listing delays, the simplified approach that does not require 
dispersion modelling should avoid complex applications and assessments. 
 
For existing projects we recommend a separate CARB assessment, that is kept efficient via: 

 
• The simplified screening and approval of projects in California or located 

adjacent to a water body that flows into or through California 

• For projects that are located in a drainage basin that feeds directly into a body 

of water that touches the coast of California, the DEBS assessment template is 

processed within 3 months or receipt with a maximum 6-month timeline for a 

CARB decision 

 

BP recommends that the DEBS submission should remain confidential due to the 
submissions potentially including confidential business information regarding the 
underlying process. Sources of pollution are subject to the relevant state regulatory 
agencies. If the DEBS assessments are public, the process could quickly encounter 
extensive delays.  
 
California ISO EIM Design Changes 

BP believes that CAISO’s proposal on resource scheduling and GHG adders in the EIM 
discussion at the recent workshop should not be implemented at this time.  On its own 
merits, such a proposal likely will lead to a number of unintended consequences that will 
potentially undermine economic efficiency of real-time dispatch while not addressing 
underlying concerns about GHG emissions.  

 
Also, the CAISO proposal cannot be viewed in isolation of CARB’s GHG program.  The 
CAISO market is currently in a state of substantial regulatory flux with respect to the 
availability of natural gas for gas-fired generation in CAISO, potential changes in the 
number of participants in the EIM in the face of alternatives (such as SPP), and the CPUC’s 
current proceeding on CAISO’s resource adequacy mechanism.  CAISO, CARB, and the 
CPUC should work closely to ensure that all moving parts are synchronized in a way that 
increases the efficiency and reliability of the CAISO market while effectively addressing 
CARB’s GHG goals. 
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Conclusion 

As California looks toward meeting its longer-term climate goals, it’s more important than 
ever that the focus be on the most efficient and cost-effective approaches.  A well-designed 
cap and trade program should be the backbone of these efforts.  We believe AB398, though 
not perfect, was an important step in extending and improving this cornerstone of the 
state’s climate efforts and we look forward to working with the state to implement this 
statute in regulation. 
 

Sincerely, 
 
 
Ralph J. Moran 
Sr. Director, Governmental & Public Affairs 
BP America, Inc. 
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Friday, March the 16th, 2018 
 
Via Electronic Submittal 
 

Ms. Rajinder Sahota 
Assistant Division Chief 
Industrial Strategies Division 
California Air Resources Board 
1001 I Street 
Sacramento, CA 95814 
 
Re:  CMCA AND STAKEHOLDER COMMENTS ON THE PRELIMINARY CONCEPTS PAPER 

RELEASED BY ARB IN FEBRUARY 2018 ALONG WITH THE ACCOMPANYING WORKSHOP 
ON MARCH 2, 2018  

 
Dear Ms. Sahota: 
 

The Carbon Market Compliance Association (“CMCA”) and other stakeholders identified 

at the bottom of this letter wish to submit the following high-level comments on the proposed 

concepts ARB presented at the workshop on March 2nd, 2018.   

CMCA is concerned that certain aspects of the concepts proposal, if enacted in 

regulation, could create a long-term challenge to the Cap and Trade Program.  Specifically, 

CMCA is concerned about ARB’s initial thoughts on the Price Ceiling and Price Containment 

Points and supports the definition of Direct Environmental Benefits (DEBS). 

The reason stakeholders and elected officials pushed for the inclusion of a price ceiling 

in AB 398 was to ensure the maximum cost of the program to Californians would be known and 

to give a measure of certainty to stakeholders that the program would not be suspended if 

prices got too high.  The high end of the price levels proposed by ARB could lead to the 

suspension of the program well before the price ceiling or price containment points are 

reached.  This result would frustrate one of the main objectives of AB 398 and introduce 

significant uncertainty into the program. 
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1. PRICE CEILING: 

AB 398 requires that ARB establish a price ceiling and that certain prescribed 

considerations be used in establishing the price ceiling.   

At the March 2, 2018 workshop, ARB indicated that “the price ceiling value in 2030 

would not be lower than the single tier value for Table 2 of approximately $81.9 ($2015) and no 

higher than $150”.  A price ceiling of no lower than $81.90 ($2015) actually equates to a price 

ceiling of no lower than $110 in 2030 and $92 in 2021, if one assumes a 2% inflation rate.  The 

maximum price ceiling, suggested by ARB, of $150 equates to approximately $198 in 2030 and 

$165 in 2021.  Very simply, these numbers are too high and do not reflect the considerations 

set out in AB 398.  CMCA held a broad-based discussion group in the fall of 2017 and concluded 

that the price ceiling should be no lower than $50/ton and no higher than $80/ton in 2021 in 

order to:  

● Minimize adverse impacts on the California economy and jobs. 

● Minimize economic and environmental leakage when considering the level of assistance 

(direct allocations) provided to covered entities.  

● Avoid threatening the long-term viability and support for the cap and trade program 

within the WCI and other jurisdictions with which it might link in the future.  

 

The price levels outlined in the March 2nd workshop are well outside the range 

recommended by CMCA and, in fact, are much higher than any numbers even discussed by the 

stakeholder group in the fall of 2017.  Furthermore, CMCA believes that the range for the 

starting point of the price ceiling in 2021 of $92 to $165 is considerably higher than was 

contemplated by the legislature in the summer of 2017 when AB 398 was passed.  Such a high 

price ceiling, if ever reached, would likely impose burdens and on California consumers, and 

does not meet the guidelines identified in AB 398.  
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2. PRICE CONTAINMENT POINTS: 

AB 398 also requires that ARB establish certain price containment points.  Based on the 

price levels discussed in the March 2nd workshop, it seems like ARB is proposing establishing 

price containment points at very high price levels and potentially at prices very close to the 

price ceiling.   

It is important that the price containment points be used to send appropriate market 

signals, mitigate extreme price volatility and provide a trigger point for the legislature and 

stakeholders to review the program parameters.  If the price containment points are set at 

levels of around $80 in 2021, as has been proposed by ARB, and ARB sets the price ceiling at the 

lower end of the range around $92, the two price containment points could be too close to the 

price ceiling.  As ARB pointed out when it proposed collapsing all three tiers of the APCR into 

one in the 2016-2017 regulatory amendment process, the price containment points are 

ineffective if set too close to the price ceiling or too close to each other.  Conversely, setting the 

price ceiling at the upper range around $165 would be ineffective in containing costs and likely 

introduces political uncertainty into the program. 

The price containment points should function as market speed bumps where upward 

price movements are slowed for a period of time so that stakeholders, ARB, and the legislature 

can evaluate abatement opportunities and the merits of the Cap and Trade program.  If such 

evaluation only occurs at $80 or above, as proposed by ARB, there is a risk that policy makers 

might intervene and suspend the program.  Such an outcome would be an unwelcome 

development and end to the groundbreaking efforts California has undertaken to this date.   

3. Adding allowances to backstop the Price Ceiling 

CMCA commented on the prior proposal to add allowances into the Price Ceiling.  In 

short, the market would be much better served, if ARB bolstered the price containment points 

with additional allowances rather than adding to the price ceiling stockpile.  Additional 

allowances at the price ceiling would not support cost-containment in a program that already 

has a hard price ceiling.  

http://www.carbon-association.org/
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If additional metric tons are sold, AB 398 provides ARB the authority and ability to 

develop a robust mechanism to ensure that real, permanent, additional reductions are 

purchased to ensure the environmental integrity of the program. ARB should have discretion to 

procure a broad range of instruments and reductions from projects that meet the statutory 

criteria.  

ARB should also establish a process for third parties such as registries, project 

developers and other parties to pre-qualify protocols or projects that could produce eligible 

reductions. Because offset projects can take several months or years to develop, ARB should 

establish this pre-qualification process by January 1, 2020 to provide project developers enough 

time to start developing projects if they are ever needed.  

Any party should be able to sell eligible instruments to ARB, including but not limited to 

compliance entities, project developers, marketers and Non-Governmental Organizations 

(NGOs). ARB should be able to use multiple procurement methods to obtain eligible reductions 

from these parties, including, Requests for Offers, bilateral contracts, exchanges, and Dutch 

auctions. 

ARB could also be bound by specific timelines to fulfill the environmental integrity 

provision. For example, ARB could require that procurement of eligible reductions must occur 

within two years of the sale of additional metric tons, and that all the reductions needed to 

maintain environmental integrity be delivered within a certain number of years following the 

conclusion of the procurement process. 

CMCA suggests that ARB should, if possible under its authority, further explore 

methodologies of either pre-procuring or pre-contracting or otherwise incenting third parties to 

generate eligible reductions, if, for example, prices reach the second Reserve tier (price 

containment point).  

 

4. Direct Environmental Benefits in State (DEBS) 

ARB’s potential staff proposal is to use the exact words in the statute to define DEBS, an 

approach CMCA supports for the clarity it provides to compliance entities.  In line with this 
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approach, CMCA recommends that ARB fully recognize the impact GHGs have, regardless of 

where they are emitted, on waters of California.   

 

AB 398 defines DEBS as “the reduction or avoidance of emissions of any air pollutant in 

the state or the reduction or avoidance of any pollutant that could have an adverse impact on 

waters of the state.”  Impact on waters can come from “any pollutant,” and GHGs are 

pollutants, as determined by the U.S. EPA.  Furthermore, the definition allows for any “adverse 

impact” on California waters, such as impaired quality or quantity.  GHGs emitted anywhere are 

expected to have a range of impacts on California waters.  To name a few issues, reduced Sierra 

Nevada snowpack will limit water availability; rising sea levels threaten Delta water sources 

with salinity; wildfires and flooding lead to high levels of sediment and contaminants in water 

bodies; and rising temperatures will increase demand for water, further constraining its 

availability and concentrating pollutant levels in shrinking volumes of surface and ground 

water.  Impacts of GHGs on California waters are recognized within State Water Resources 

Control Board policy, and regional water boards are making plans accordingly.1  A DEBS 

interpretation that recognizes the effects of any GHG emissions on California waters would be 

both scientifically accurate and consistent with state water policy and planning. 

 

Furthermore, it is important that ARB’s interpretation protect against challenges from 

the Commerce Clause and encourage investment in offset development in the near 

term.  CMCA would suggest that all existing credits from projects listed before 2021 be deemed 

to have had a direct benefit to the state, providing additional market certainty.  It is equally 

                                                      
1 State Water Resources Control Board Resolution No. 2017-0012, adopted March 7, 2017, 
www.waterboards.ca.gov/board_decisions/adopted_orders/resolutions/2017/rs2017_0012.pdf  
Central Valley Regional Water Quality Control Board, Central Valley Region Climate Change Work Plan, Dec. 2017. 
https://www.waterboards.ca.gov/centralvalley/board_decisions/tentative_orders/1712/20_climatechange/3_clim
atechange_wkpln.pdf 
Los Angeles Regional Water Quality Control Board, Los Angeles Region Framework for Climate Change Adaptation 
and Mitigation, July 2015. 
https://www.waterboards.ca.gov/losangeles/water_issues/programs/climate_change/docs/2015/Climatechange-
frameworkforclimatechangeadaptation-final7-20-2015.pdf 

http://www.carbon-association.org/
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http://www.carbon-association.org/
http://www.waterboards.ca.gov/board_decisions/adopted_orders/resolutions/2017/rs2017_0012.pdf
https://www.waterboards.ca.gov/centralvalley/board_decisions/tentative_orders/1712/20_climatechange/3_climatechange_wkpln.pdf
https://www.waterboards.ca.gov/centralvalley/board_decisions/tentative_orders/1712/20_climatechange/3_climatechange_wkpln.pdf
https://www.waterboards.ca.gov/losangeles/water_issues/programs/climate_change/docs/2015/Climatechange-frameworkforclimatechangeadaptation-final7-20-2015.pdf
https://www.waterboards.ca.gov/losangeles/water_issues/programs/climate_change/docs/2015/Climatechange-frameworkforclimatechangeadaptation-final7-20-2015.pdf
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imperative that, in continuing its efforts to support disadvantaged communities, ARB protect 

tribal initiatives that rely on offset projects as economic resources.   

 

5. Banking Rules and Holding Limits 

 

At the March 2nd workshop, ARB also requested comments from interested 

stakeholders on the Allowances Banking Rules.  CMCA strongly supports the continued use of 

the existing allowance banking rules and believes that holding limits and auction purchase limits 

provide adequate bounds to mitigate the risk of any potential market concerns.  Existing rules 

should continue and should also be harmonized with linked programs in order to allow for a 

smooth transition to a successful post-2020 Cap and Trade program.  

The decisions made by CARB on these very important points will directly affect the long-

term viability of a market-based solution to climate challenges in California and across the 

world.  As such, CMCA asks that ARB carefully reconsider the price levels and recognize the 

GHG-water nexus within the DEBS interpretation proposed in the March 2nd workshop, taking 

into account relevant suggestions made by a broad group of interested stakeholders.  

 

Dated: March 16, 2018 

By: ____________________ 

Andre Templeman 

Executive Director, Carbon Market Compliance Association (“CMCA”) 

 
Cc:  Mary D. Nichols  

Chair, California Air Resource Board 
 

Cc:  Richard Corey 
Executive Officer, California Air Resource Board 
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Western States Petroleum Association 

Credible Solutions  Responsive Service  Since 1907 

 

March 29, 2018  

 

Ms. Rajinder Sahota     via e-mail at: rsahota@arb.ca.gov 

California Air Resources Board 

1001 I Street 

Sacramento, CA 95814 

 

Re: WSPA Comments on CARB’s March 2, 2018 Workshop on AB398 Follow-up 

 

Dear Ms. Sahota: 

 

The Western States Petroleum Association (WSPA) is a non-profit trade association representing 

companies that explore for, produce, refine, transport, and market petroleum, petroleum 

products, natural gas and other energy supplies in California and four other western states.  

 

WSPA appreciates this opportunity to provide comments on the California Air Resources 

Board’s (CARB) March 2, 2018 workshop which included discussion of the regulatory follow-

up and implementation of AB398 and the development of a cost containment mechanism that 

includes speed bumps and a price ceiling. The comments below address our current thinking on 

Third Compliance Period, the so-called “over allocation” discussion, the price ceiling and speed 

bumps. 

 

Third Compliance Period IAF Necessary to Reduce Leakage Risk. AB32 directs ARB to 

minimize leakage risk as they develop and implement California’s climate policies. In order to 

guard against leakage, academics and economists have advised the state to consider, as part of 

the design of the cap-and-trade program, a system of allowance allocation that includes industry 

assistance.  

In recognition of this important component of the state’s cap-and-trade program, the CARB 

Board issued Board Resolution 17-21 at its July 2017 Board meeting. The resolution directed 

staff to “propose subsequent regulatory amendments to provide a quantity of allocation, for the 

purposes of minimizing emissions leakage, to industrial entities for 2018 through 2020 by using 

the same assistance factors in place for 2013 through 2017.” During past workshops, CARB staff 

discussed the extension of the previously adopted industry assistance factors, making the 

important point that such an extension would not mean that entities are allocated all allowances 

they need to comply with the state’s cap-and-trade program. CARB staff correctly highlighted 

that by 2030 most industrial sectors will receive less than 50% of the allowances needed to cover 

their compliance obligations. 

mailto:rsahota@arb.ca.gov
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WSPA and its member companies recognize the important role that third compliance period 

industry assistance factors play in helping to reduce leakage risk in the sector.  As such, we 

continue to support the CARB Board direction to extend second compliance period industry 

assistance factors to the third compliance period, thus creating a smooth path to the fourth 

compliance period. 

California’s Cap-and-Trade Market Is Not Oversupplied. Based on our initial review, WSPA 

finds that the cap-and-trade program is working as intended. The program was wisely designed 

to slowly/gradually tighten, thus allowing adequate time for adjustment in obligated parties’ 

business processes. It is also important to note that after 2020, the annual cap decline factor is 

increased 3.4% per year, up from 1.7% per year, twice as stringent as pre-2020.  A few 

stakeholders however have tried to make a case that the cap-and-trade market has too many 

allowances in the program. That assertion is incorrect, and the suggested remedies by some 

would have the potential to disrupt the stable market that CARB has worked diligently to 

develop. It will be important to ensure these allowances remain available in the market. 

CARB should avoid making the program arbitrarily more stringent mid-stream. Companies have 

already begun to make investments based on current market dynamics established under the 

state’s cap-and-trade regime. Making significant and arbitrary mid-course corrections would 

change the factors that informed that decision-making process and is likely to punish entities 

who have taken early actions to reduce greenhouse gas emissions. Furthermore, it is virtually 

impossible for obligated parties to develop a compliance strategy based on a moving target. This 

is the wrong signal to send – especially to other jurisdictions who could be considering linking 

with California’s program. The proposal to remove allowances from the market also disregards 

the fact that other jurisdictions such as Quebec and Ontario are for the most part net takers in the 

program. In order to avoid penalizing California’s obligated parties, it will be important for 

allowances to remain available in the regular auctions.  

 

A Binding Price Ceiling and Speed Bumps Provide Effective Safeguards. The state has 

historically emphasized the importance of having a climate change program that achieves the 

dual goals of meeting the state’s environmental targets while at the same time reduces the 

potential negative economic impacts of a carbon policy. To that end, AB398 directs CARB to 

develop a price containment mechanism that includes a price ceiling and two price containment 

points – speed bumps – which, if reached, would trigger additional allowances to be sold at a to-

be-determined price structure. Speed bumps are intended to help ease any panic in the market in 

the event of a run-up in prices. In order to protect consumers and the economy, AB398 also 

intended to set a price ceiling in the program that would keep the price of allowances in check, 

ensuring they would not escalate beyond a certain point. The price ceiling should be considered a 

point of last resort. Speed bumps are key cost containment points that are meant to stabilize the 

market, reduce unpredictability, and, if reached, trigger the IEMAC to consider the implications 

of a rapidly increasing allowance price and how best to respond. Therefore to be effective, the 

speed bumps must necessarily be placed at a substantial distance below the price ceiling to 

facilitate the IEMAC’s review.  
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A price floor and price ceiling (referred to as a price collar) are important programmatic features 

which bound the cap-and-trade allowance prices and are designed to ensure that prices do not dip 

below a set dollar amount and do not exceed an upper limit. These features help provide 

predictability to both government policymakers who are concerned about the potential impact 

that the program could have on their constituents and businesses who must comply with the 

regulation. It also sets reasonable expectations for carbon investment and discourages 

speculators. 

In their 2015 review of California’s cap-and-trade program, Richard Schmalensee of MIT and 

Robert Stavins of Harvard pointed out that California’s cap-and-trade system “greatly reduces 

the risk of unanticipated allowance price changes and price volatility due to the fact that the 

program employs an effective price collar.”
1
 Having such a mechanism to guard against market 

volatility is vital for the health and sustainability of California’s cap-and-trade program. 

Discussion Draft Would Not Meet Objective of AB398. The recently released draft concept 

paper describes initial thinking on the price ceiling mechanism, including placement of speed 

bumps. According to the concept paper, the price level of the first speed bump would be placed 

at $82 (2021), and the ultimate price ceiling would be set somewhere in the range of $91-$165 

(2021) starting in 2021. By 2030, the price ceiling would increase to a range of $109-$198 

(assuming an annual two percent inflation rate).  

The discussion draft idea for a price ceiling range is problematic. Setting the initial price 

containment point (the first speed bump) at $82 (2021) means that, barring emergency action by 

the Governor, the program would have no built-in cost containment mechanism that could be 

triggered prior to reaching $82 in 2021.  Thus no safeguard would be in place before hitting a 

nearly five time increase in allowance prices relative to the expected floor price. This leaves the 

program – and ultimately businesses and consumers – unnecessarily vulnerable to potential 

market volatility.   

If the cost containment mechanism were to be set at such high price containment points (speed 

bumps) and price ceiling, there would effectively be no binding speed bumps or price ceiling. 

Thus CARB would miss the opportunity to put real safeguards in place that would reduce 

potential market volatility and ultimately help protect consumers. This would not meet the spirit 

or objective of AB398. 

Approach to Voluntary Corporate Carbon Pricing Lacks Analytical Rigor. The draft concept 

paper includes a reference to the 2016 Carbon Disclosure Pricing (CDP) Report which CARB 

used in considering the development of a range of price ceilings. WSPA notes three major issues 

with the use of the CDP report. 

First, CARB used the CDP report to help inform the fifth criteria included in AB398 for 

consideration in developing the price ceiling – that is consideration of the potential for 

environmental and economic leakage. However, using such a data source is problematic for 

several reasons. First, this data source is not reflective of other jurisdictions’ carbon prices. 

Rather, the values included in this report are self-volunteered numbers from individual 

                                                           
1
 Lessons Learned from Three Decades of Experience with Cap-and-Trade: Faculty Research Working Paper 

Seriesile://sacserver2/tiffany$/WSPA/California/AB32%20WG/Research,%20references%20and%20studies/Stavins

%20Schmlansee%20price%20collar%20reference.pdf 
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companies. Not only does the report introduce self-selection bias, but more importantly 

companies have different criteria for evaluating their internal prices. It is likely that each 

company uses their internal carbon price estimate for different purposes, not necessarily as an 

estimate of future price expectations. Thus this would not represent an apples-to-apples 

comparison. As such, the CDP report in not an appropriate data source to inform the potential for 

leakage. In order to inform leakage considerations for price ceiling development, certainly it 

would be important to consider what the cost of carbon is outside of California. Therefore it 

would be more appropriate to use data sets that reflect jurisdictional carbon pricing, while 

providing a means of understanding what the carbon pricing covers and does not cover, what 

exemptions exist, etc. 

Next, the concept paper mistakenly attributes a $150 figure to pricing in the United States, when 

in fact it is used by a US company for pricing in Sweden. This error should be corrected in 

CARB’s next concept paper.  

Last, while we find that using voluntary corporate pricing is not a sound means of determining 

the potential for leakage, whatever data source CARB does use to inform the development of the 

price ceiling, it should use a statistically sound methodology to evaluate the range of prices in the 

report in order to derive an analytically meaningful interpretation.  

For example, the concept paper cites a value of $150 from the CDP report as the upper bound 

value and then suggests that this should be the upper bound of the price ceiling. After analyzing 

the report, it is clear that arbitrarily picking the highest value in the report and using it as the 

basis for informing the price ceiling discussion is problematic. 

The $150 quoted in the reference paper is an extreme value, unrepresentative of the 34 values 

reported by the 22 United States Companies in the October 2017 CDP report.  If the report is 

used at all, it should be considered based on its entire content and the possible context of data 

reported by the contributing companies.  While statistics provide only a numerical approach for 

characterizing data, the $150 reported as one of 4 prices by a single company, is a statistical 

outlier. 

In examining the table of US companies in the CDP report, we found that some companies 

reported only one price, while some companies reported as many as 4 different prices. Two tests 

can be used to determine if the reported prices are representative and within the statistical norm.   
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In applying the simple interquartile test, we found that the data point of $150 per tonne is 

abnormally high (outside of the statistical norm) and therefore should be excluded from 

consideration. 

The Grubb test utilizes the standard deviation of the data set, the difference between a value and 

the average divided by the standard deviation and the statistical t-distribution to determine if a 

point is outside the statistical norm.  Using this test, $150 per tonne (the highest of 4 prices 

reported by Stanley Black and Decker), was far outside the Grubb test norm and should be 

excluded from consideration. 

Thank you for your consideration of these critical points. We would be happy to further discuss 

any of the information included here. If you have any questions, please contact me at this office 

at (916) 325-3088 or email troberts@wspa.org. 

Thank you, 

 

Tiffany Roberts 

cc: Richard Corey – CARB 

Edie Chang – CARB 

 

mailto:troberts@wspa.org


Coalition for Sustainable Cement Manufacturing & Environment 
1107 9th Street, Suite 930 | Sacramento, CA 95814 | (916) 447-9884 

31986921 

 
April 10, 2018 
 
Ms. Mary Nichols 
Chair 
California Air Resources Board 
1001 “I” Street 
Post Office Box 2815 
Sacramento, California 95812 

Subject: Comments on the Establishment of the Cap Adjustment Factor under the Post-2020 Cap-and-
Trade Program 

Dear Chairman Nichols: 

The Coalition for Sustainable Cement Manufacturing and Environment (“CSCME”), a coalition of all five 

cement manufacturers in California,1 provides these comments regarding the California Air Resources 

Board’s (“CARB’s”) establishment of cap adjustment factors (“CAFs”) for the post-2020 Cap-and-Trade 

Program.  In particular, these comments address the requirements under AB 398 and CARB’s Preliminary 

Discussion Draft of Potential Changes to the Regulation for the California Cap on Greenhouse Gas 

Emissions and Market-Based Compliance Mechanisms (“PDD”). 

AB 398 directs CARB to “apply a declining cap adjustment factor to the industry allocation equivalent to 

the overall statewide emissions declining cap using the methodology from the compliance period of 2015 

to 2017, inclusive.” According to CARB:  

The criteria that CARB originally set in considering sector eligibility for the 

alternate cap adjustment factors are as follows: over 50 percent of total 

emissions are from process emissions; the sector has a high leakage risk 

classification; and the sector has high emissions intensity, defined as 

5,000 MTCO2e per million dollars value added. 

In its PDD, CARB indicated that it will “continue to evaluate whether alternate cap adjustment factors for 

these sectors are appropriate post-2020.” CARB also stated that “{s}taff plans to work with affected 

sectors to gather new data for use in calculating, if necessary, post-2020 alternate cap adjustment 

factors.”  CARB’s statements regarding whether alternate CAFs are appropriate to certain sectors and 

calculating if necessary post-2020 alternate CAFs not only directly contradicts the plain language of AB 

398, but sidesteps the critical issue of how alternate CAFs will be set to achieve fundamental obligations 

under AB 32 – in particular, minimizing leakage. 

CSCME believes that alternate CAFs are not only appropriate, but necessary to minimize leakage in certain 

industries.  Allowance allocation is likely to remain CARB’s primary tool for minimizing leakage for the 

                                                 
1 The Coalition includes CalPortland Company, Cemex, Inc., Lehigh Southwest Cement Company, Mitsubishi Cement 
Corporation, and National Cement Company of California Inc.  There are ten cement plants located in California, 
eight of which are currently operating. 
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foreseeable future, and an industry’s CAF is a critical determinant of its allowance allocation rate. An 

industry with a high leakage risk not only merits a high assistance factor, but also merits special 

consideration when it comes to the design and application of a CAF.  In short, the question of “whether” 

such industries should receive alternate CAFs has already been answered by both the plain language of 

AB 398 and the fundamental rationale that underpins CARB’s approach to minimizing leakage. 

The critical question is not “whether” but “how” CARB will use the upcoming regulatory development 

process to refresh its approach to alternate CAFs so that it more closely aligns with the objective of 

minimizing leakage.  Although CSCME endorses CARB’s basic approach to establishing alternate CAFs, we 

believe that there are opportunities to refine and improve upon that approach for the post-2020 program.  

Specifically, we recommend that CARB take three steps to improve the approach used for establishing 

post-2020 alternate CAFs for certain industries. 

(1) Use Best Available Data to Establish CAFs 

An industry’s eligibility for an alternate CAF is determined, in part, by the ratio of process emissions to 

total emissions. However, an industry’s process emissions share can change substantially over time, 

especially if it systematically reduces its combustion-related emissions (consistent with the goals of the 

Cap-and-Trade Program).  Accordingly, CSCME recommends that CARB refresh its process emission share 

calculations using more recent data as part of its establishment of alternate CAFs. 

(2) Make an Industry’s CAF Proportional to the Share of Process Emissions 

As stated by CARB in the PDD, the principle rationale for the current practice of applying alternate cap 

adjustment factors is that some high-risk sectors also have limited abatement options for reducing GHG 

emissions due to the presence of process-related emissions.  Accordingly, an industry with a higher share 

of process emissions should receive a more favorable CAF, and vice versa.  However, presumably due to 

data limitations at the time, CARB assigned all industries with more than 50 percent process emissions 

the same CAF.  Now that better data is available, CARB should consider a methodology that scales an 

industry’s CAF to reflect its process emissions share.  

(3) Establish CAF Floors Consistent with an Industry’s Process Emissions Share 

For the post-2020 program, CARB is proposing an overall cap that declines at roughly 4% per year.  This 

aggressive reduction means that the allowance allocation rate will decline substantially for all industries 

over time, even if they qualify for a high assistance factor and alternate CAF.  This raises the possibility 

that some industries, including but not limited to cement, will eventually receive allowance allocations 

that begin to approach or fall below those needed to cover their process emissions.   

In such instances, these industries would effectively relinquish any ability to positively respond to the 

program’s incentives by reducing emissions that are reasonably within their control.  Instead, they will be 

forced to either curtail production or accept a competitive disadvantage by absorbing the cost of the 

program – both of which would result in emissions leakage.  

Accordingly, CSCME recommends that CARB establish CAF “floors” that reflect the fact that certain 

industries cannot reduce their GHG footprint below a certain level without causing significant and 
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unsustainable leakage.  These floors would provide owners and investors with the assurance needed to 

continue operating in California even as the overall allocation rate declines. The floor would presumably 

be eliminated if and when: (1) an incremental border adjustment is implemented to level the incremental 

costs of the program between domestic and imported product and/or (2) technology for substantially 

reducing process emissions (e.g., carbon capture and sequestration) is deemed to be both commercially 

available and cost-effective at prevailing carbon prices.  We recommend that CARB establish clear criteria 

for monitoring and determining whether either of those objectives have been achieved. 

CSCME welcomes the opportunity to provide additional information on the proposed steps set forth 

above and appreciates CARB’s continued diligence in implementing California’s Cap-and-Trade Program 

consistent with the requirements under AB 32, including minimizing leakage.   

Sincerely yours, 

John T. Bloom, Jr. 
Chairman, Executive Committee, Coalition for Sustainable Cement Manufacturing & Environment 
 
 
CC:  Steven Cliff, California Air Resources Board 
 Richard Corey, California Air Resources Board 
 Rajinder Sahota, California Air Resources Board 

 Jason Gray, California Air Resources Board 

 Derek Nixon, California Air Resources Board 







 

 

March 19, 2018 
 
Via Electronic Submission 
 
Rajinder Sahota 
Assistant Division Chief 
Industrial Strategies Division 
California Air Resources Board 
1001 I Street 
Sacramento, CA 95814 

 Re: Comments of IPRE on CARB’s Preliminary Concepts Paper  
  and the Accompanying Workshop on March 2, 2018 
 
Dear Ms Sahota: 
 

Thank you for sharing with stakeholders the California Air Resources Board’s (“CARB”) 
Preliminary Discussion Draft of Potential Changes to the Cap-and-Trade Regulations (the 
“Discussion Draft”) and for providing an opportunity to comment on it.  We write to provide the 
comments of Indigenous Peoples Reducing Emissions (“IPRE”) on that portion of the Discussion 
Draft that outlines CARB’s proposed approach to implementing AB 398’s quantitative limit on 
the use of offsets that “no more than one-half may be sourced from projects that do not provide 
direct environmental benefits in the state” (“DEBS”).  AB 398 defines DEBS as “the reduction 
or avoidance of emissions of any air pollutant in the state or the reduction or avoidance of any 
pollutant that could have an adverse impact on waters of the state.” 

1. Indigenous Peoples Reducing Emissions (“IPRE”) 

IPRE is an association of Alaskan Native and American Indian entities that are actively 
engaged in creating sustainable climate solutions.  IPRE members support and partner with 
California’s climate change initiatives through the state’s Cap-and-Trade Program.  Our 
members achieve this through the development of forest offset projects, most of which are on 
lands outside of the State of California.  Among IPRE’s members are some of the most 
disadvantaged communities in the United States, and they are often faced with a Hobson’s 
choice of enduring brutal poverty whilst sustaining their forests and their traditional cultures as 
they have for thousands of years, or cutting down their forests to meet immediate economic 
needs.  For this reason we believe that some IPRE communities may be characterized as 
environmental justice (“EJ”) communities. 

IPRE recognizes and appreciates the global leadership that the State of California has 
taken with respect to combatting the drivers of climate change and reducing greenhouse gas 
(“GHG”) emissions.  California’s Cap-and-Trade Program is an innovative approach to achieve 
these goals and for several years now has served as an important national and international 



 

 

model.  CARB’s offsets program has enabled the Cap-and-Trade model to be more than an 
inspiration to other jurisdictions:  it has provided a means for communities outside of California 
– including EJ communities like those of IPRE’s members – to partner with California in the 
global fight against climate change, a fight that must be undertaken on a global level if we are to 
succeed.  By creating incentives for others to partner with California in this global effort, 
CARB’s offset program has been a critical component of California’s leadership on climate 
issues.  However, if construed in an unconstitutional manner, AB 398’s DEBS requirement 
threatens to undermine California’s leadership. 

2. DEBS and the Dormant Commerce Clause 

The July 17, 2017 Assembly Floor Analysis of AB 398 discusses the use of carbon 
offsets.  It notes that the majority of the compliance offsets have been generated by projects 
located outside of California, and identifies Arkansas, Michigan, New Hampshire, and Ohio as 
the major sources of carbon offsets.  To address this, AB 398’s DEBS requirement creates a 
preference for offsets that “provide direct environmental benefits in the state.”  This raises the 
specter of litigation brought under the constitutional law doctrine known as the Dormant 
Commerce Clause (“DCC”).  Under the DCC doctrine, a state law is invalid if it discriminates 
against interstate commerce or if it places an undue burden on interstate commerce.  A review of 
the recent Circuit decisions construing the DCC doctrine in the context of challenges to a variety 
of state climate change programs reveals the vulnerability of California’s program if it does not 
implement the DEBS requirement in a prudent manner. 

In Rocky Mountain Farmers Union v. Corey, 730 F.3d 1070 (9th Cir. 2013), CARB 
withstood a DCC challenge related to the state’s low carbon fuel standard (“LCFS”).  The LCFS 
was adopted to reduce the carbon intensity of motor vehicle fuel sold within the state.  CARB 
overcame the challenge by demonstrating that the higher carbon intensity ascribed to ethanol 
from the Midwest was due to an objective analysis that incorporated the emissions associated 
with the transportation of the fuel – and not an effort to discriminate against out-of-state 
producers.  The Rocky Mountain court found the state was regulating internal markets and setting 
incentives for firms to produce less harmful products for sale in California and not regulating 
extraterritorial conduct.  Unlike Rocky Mountain, AB 398’s preference is not based on an 
objective difference between offsets produced in-state vs. those produced out-of-state.  Both are 
generated in accordance with California’s offset protocols, the purpose of which is reduce or 
sequester GHG emissions with0ut regard to location. 

Similarly, in Energy and Environment Legal Institute (“EELI”) v. Epel, 793 F.3d 1169 
(10th Cir. 2015), the court found that the DCC was not violated because Colorado’s 20% 
Renewable Portfolio Standard (“RPS”), while it applied to electricity on a multi-state grid, was 
not regulating extraterritorial conduct because it established a uniform quota applicable 
regardless of origin.  The court stated that, “without a regulation more blatantly regulating price 
and discriminating against out-of-state consumers or producers,’ the near per se rule of 
invalidation would not apply.”  If the DEBS requirement is implemented in a manner that 



 

 

expressly preferences in-state offsets over out-of-state offsets, then it may not, as Colorado’s 
RPS did, avoid the “per se rule of invalidation.” 

A similar result occurred in a DCC case brought against Connecticut’s renewable 
portfolio standards.  In Allco Finance v. Dykes, 861 F.3d 82 (2nd Cir. 2017), the relevant state 
program distinguished between renewable energy credits based on their place of origin.  The 
court held that the program did not amount to discrimination against interstate commerce, as 
there were legitimate regulatory reasons to consider credits produced in Connecticut differently 
from those produced outside of the state relative to the reduction of in-state air pollution.  The 
language in the Connecticut program is similar to that in AB 398.  However, the Connecticut 
program made geographic distinctions only insofar as those distinctions were made by a 
federally-supervised program that encouraged the creation of independent (in-state) and regional 
organizations for the defensible purpose of encouraging the management of the electric grid 
(which is itself regional).  See Allco Finance, 861 F.3d at 106.  AB 398 makes geographic 
distinctions without reference to any federal program and without reference to a regional grid.  
Global warming, by definition, does not respect political or even geographic boundaries.  Thus, 
given these distinctions and the fact that this decision was issued by the Second Circuit and not 
the Ninth (which includes California), The Allco Finance decision by no means indicates that a 
challenge brought against California’s offset program will have similar results. 

The language of AB 398 also resembles that of the Minnesota statute addressed by the 
decision in North Dakota v. Heydinger, 825 F.3d 912 (8th Cir. 2016), where the program was 
found to violate the Dormant Commerce Clause.  In Heydinger, while the judges on the panel 
were split with regard to preemption and DCC rationales, they were united in invalidating 
Minnesota’s statute that prohibited any person from importing or committing to import power 
from an out-of-state, new large energy facility, or from entering into a new long-term power 
purchase agreement that would increase Minnesota’s statewide carbon dioxide emissions.  In 
short, though it purported to address the state’s GHG emissions, it clearly regulated commerce 
into and out of the state.  If not properly implemented, the DEBS requirement could be held to be 
blatantly discriminatory just as Minnesota’s statute was. 

There is one clear rule that can be derived from these complex and somewhat conflicting 
decisions, and that is that the law concerning the Dormant Commerce Clause is uncertain.  
Enough ambiguity exists in the case law to encourage a litigant to challenge California’s offset 
Program with the goal of invalidating it, and such a challenge could pose a threat to the state’s 
entire Cap-and-Trade Program.  To prevent potential challenges to the implementation of AB 
398’s DEBS requirement, CARB should avoid making simple, bright line rules that could be 
construed as blatantly discriminating against offsets generated out-of-state. 

For this reason, IPRE supports the approach to implementing the DEBS requirement 
outlined in the Discussion Draft.  In sum, CARB proposes to define DEBS by using the exact 
words of AB 398 and to develop a process that allows proponents of a particular offset project to 
make a case as to why that project meets the DEBS criteria, drawing upon the facts of the project 



 

 

and the available science.  This is a prudent approach that reflects a welcome administrative 
humility.  Climate science is fast developing and new data is being generated every day that 
increases our understanding of climate change and its impacts.  If CARB were to establish static, 
bright line rules today, it could well exclude an offsets project that does provide direct 
environmental benefits in the state – DEBS.  An example of the difficulty of developing a 
workable static interpretation of the DEBS criteria is evidenced by an Ozone Depleting 
Substances (“ODS”) project located in Compton, California.  Operated by Appliance Recycling 
Centers of America, the project produces carbon offsets by extracting refrigerant and other 
harmful chemicals from the appliances they recycle.  These appliances are sent to the recycling 
center from all over the country.  A strict, static reading of the DEBS requirement could exclude 
this project.  Similar complexities can arise with many other offsets projects.  It would be 
impossible for CARB to anticipate all such complexities today and develop fair rules that do not 
improperly discriminate based simply on location of the project as opposed to DEBS. 

As noted above, CARB proposes to adopt AB 398’s definition of DEBS as “the reduction 
or avoidance of emissions of any air pollutant in the state or the reduction or avoidance of any 
pollutant that could have an adverse impact on the waters of the state.”  As the science of climate 
change continues to evolve, the mechanisms that contribute to and reduce adverse climate effects 
are changing.  Science has not yet reached a point where we are able to determine all of the 
factors that causes air pollutants in a particular geographic area nor what will result in the 
avoidance of pollutants in the environment.  The air does not respect state boundaries.  As our 
knowledge of environmental challenges continue to expand, new policies and technologies will 
be required to address these changes.  Implementation of California’s offset program must accept 
this reality and provide a mechanism whereby a project’s environmental benefits to the state is 
supported by scientific evidence, as opposed interpretation of the statute which on its face 
appears to discriminate against California’s out-of-state partners. 

3. DEBS and the Waters of California’ 

The definition of DEBS quoted above includes “the reduction or avoidance of any 
pollutant that could have an adverse impact on waters of the state.”  These are broad terms.  As 
the U.S. Supreme Court held in Massachusetts v. Environmental Protection Agency, 549 U.S. 
497 (2007), GHGs are pollutants, and thus the reference to “any pollutant” includes GHGs.1  
GHGs have a considerable adverse effect on many aspects of our environment, including being a 
major contributor to climate change, which in turn has significant negative effects on the waters 
of the State of California. 

                                                           
1  “[T]he fact that a statute can be applied in situations not expressly anticipated by Congress 

does not demonstrate ambiguity.  It demonstrates breadth" (internal quotation marks 
omitted)).  Because greenhouse gases fit well within the Clean Air Act's capacious 
definition of "air pollutant," we hold that EPA has the statutory authority to regulate the 
emission of such gases from new motor vehicles.”  549 U.S. at 532. 



 

 

Climate change has affected California in many ways, including persistent drought and 
increased wildfires, rising sea level and threats to California’s coasts, and warmer waters 
throughout the state.  Each of these effects of climate change has an adverse impact on the waters 
of the state.  The historic droughts that the State has endured has lowered the levels of the 
Colorado River and the California snowpack, limiting the amount of water that the state has for 
all uses.  The State’s wildfires, which recent experience has shown can be severe indeed, require 
the use of water for control and maintenance, and also increase the susceptibility of watersheds 
to flooding and erosion, which subsequently impair water supplies.  Runoff from burned regions 
also enter the state’s water bodies, leading to increased contamination.  Warmer water 
throughout the state has numerous adverse impacts, including loss of the state’s native fish, 
increasing pollutant levels and the proliferation of invasive species. 

In implementing AB 398’s DEBS requirement, IPRE calls upon CARB to consider the 
myriad factors that have an “adverse impact on the waters of the state.”  All of the offset projects 
currently being developed by IPRE are reducing GHG emissions, providing a solution to the 
challenges of climate change and as a result providing a direct environmental benefit to the state 
of California by reducing an adverse impact on the state’s waters. 

IPRE and its members are committed to continuing to partner with the State in its efforts 
to combat climate change.  Implementation of AB 398’s DEBS criteria presents considerable 
risks and challenges both to the Cap-and-Trade Program and California’s efforts to get others to 
partner with its efforts.  IPRE wishes to work with CARB to ensure that that the risks of DCC 
litigation can be avoided and the challenges to nondiscriminatory implementation of DEBS 
overcome.  While the offsets program is a small part of California’s multifaceted efforts to 
reduce GHG emissions, it is a critical component.  It is the primary means by which CARB 
incentivizes those outside the State to join with it in the fight to combat climate change, 
including drawing in partners in states that often otherwise differ from California, thereby 
helping to broaden the support for the fight against climate change in important ways.  To ensure 
that California continues its role in creating national and international solutions to fighting 
climate change it is critical that CARB implement the DEBS requirement in a manner that 
continues to ensure the environmental integrity of the Cap-and-Trade Program and is not 
improperly discriminatory. 

Sincerely,  
 

 
Nicholas W. van Aelstyn 
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Western States Petroleum Association 

Credible Solutions  Responsive Service  Since 1907 

 

April 16, 2018  

 

Ms. Rajinder Sahota     via e-mail at: rsahota@arb.ca.gov 

California Air Resources Board 

1001 I Street 

Sacramento, CA 95814 

 

Re: WSPA Comments on CARB’s March 2, 2018 Workshop on AB398 Follow-up 

 

Dear Ms. Sahota: 

 

The Western States Petroleum Association (WSPA) is a non-profit trade association representing 

companies that explore for, produce, refine, transport, and market petroleum, petroleum 

products, natural gas and other energy supplies in California and four other western states.  

 

WSPA appreciates this opportunity to provide an additional set of comments on the California 

Air Resources Board’s (CARB) March 2, 2018 workshop. The comments below provide more 

detail on our current thinking on third compliance period. 

 

Third Compliance Period IAF Is Necessary to Reduce Leakage Risk. As we pointed out in our 

previous comment letter on this issue, AB32 directs CARB to minimize leakage risk as they 

develop and implement California’s climate policies. In order to guard against leakage, 

academics and economists have advised the state to consider, as part of the design of the cap-

and-trade program, a system of allowance allocation that includes industry assistance.  

Looking at California’s program in isolation, as the cap continues to decline and opportunities 

for emission reductions become increasingly scarce and expensive, there is a greater need for 

industry assistance in emissions allocation to insulate in-state companies from the competitive 

disadvantage that would be created relative to out-of-state competitors who do not incur the same 

level of carbon pricing. From a global perspective, the need for industry assistance in California 

diminishes only when other jurisdictions implement carbon reduction programs that level the 

playing field within regulated sectors. As CARB is aware, the response from other jurisdictions 

has been slow and limited in scope. Furthermore, competition is changing.  
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The below graphic illustrates additional CARBOB production capacity added in refinery projects 

in Asia and East Africa since 2005. These refineries have the capability to supply Pacific Rim 

countries and states including California. This continues to demonstrate that the California 

refining sector is trade exposed. 
1
.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
1
References: 

https://www.wsj.com/articles/saudi-plans-to-be-second-largest-exporter-of-refined-oil-products-1424879035    
http://www.ogj.com/articles/2016/06/petronas-updates-progress-on-malaysian-rapid-project.html   
http://www.marketwatch.com/story/jazan-gas-projects-company-breaks-ground-on-worlds-largest-industrial-gas-
facility-2016-07-14    
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Additionally, the below graphic from the California Energy Commission (CEC) demonstrates the 

complexity and interdependence of petroleum product movements in the western United States.  

As shown in a presentation titled “The Transportation Fuel Supply/Demand Balances” for the 

CEC’s 2013 Transportation Energy Demand Forecast, CEC has illustrated how product moves 

between California and other countries, and between California and other states. California 

refineries compete with refineries in these other regions. 

 

 

 

As these graphics demonstrate, California refiners still face competition from outside of the state.  

An indicator of this growing competition is the more than tenfold increase in gasoline exports 

from the PADD5 refineries between 2007 and 2017, indicating significantly increasing 

international market exposure.   

Under cap-and-trade, California refiners may also be especially vulnerable to competition in the 

ability to produce and sell aviation jet fuel, marine diesel and marine fuel oil. Airline companies 

in their national and international routes can make fuel purchase decisions depending on the 

flight. They can choose to purchase jet fuel either while on the ground at a California airport that 

sourced the fuel from a California refinery and/or can refuel in other states or countries en-route.  

Similarly, marine shipping companies can purchase marine fuels while docked at a California 

marine terminal and/or in other states or countries en-route. The increasing cap-and-trade costs 

incurred by California refineries make it more difficult to compete internationally in producing 

jet fuel and marine fuels.  

Thus, WSPA continues to support the CARB Board resolution to maintain the 100% industry 

assistance factor (IAF) in the third compliance period. 
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Thank you for your consideration of these critical points. We would be happy to further discuss 

any of the information included here. If you have any questions, please contact me at this office 

at (916) 325-3088 or email troberts@wspa.org. 

Thank you, 

 

Tiffany Roberts 

cc: Richard Corey – CARB 

Edie Chang – CARB 

 

 

 

mailto:troberts@wspa.org


 

Panoche Energy Center 43833 W. Panoche Road, Firebaugh CA 93622 

 
April 16, 2018 

Via E-Mail 

Rajinder Sahota 
California Air Resources Board 
1001 I Street 
Sacramento, CA  95812-2828  

 
Re: Panoche Energy Center LLC Supplemental Comments on February 16, 

2018, Preliminary Discussion Draft of the Cap and Trade Regulation. 
 
On behalf of Panoche Energy Center, LLC (“PEC”), we appreciate the opportunity to 

provide supplemental comments on the Preliminary Discussion Draft (PDD) of the Cap and 
Trade Regulation. The upcoming proposed regulatory amendments are important as they guide 
the Cap and Trade Program (Program) into its next phase, but also because a few issues remain 
from its original implementation.  

 
CARB Board Resolution 17-21 acknowledges that a solution is still needed for remaining 
Legacy Contract Holders without an Industrial Counterparty1.  As a recognized Legacy Contract 
Holder, PEC supports the direction of the PDD and wishes to provide the following 
principles for CARB’s consideration: 
 

1. Allowances should be granted for the Third Compliance Period (2018-2020) for Legacy 
Contract Holders without an Industrial Counterparty which previously received legacy 
contract transition assistance (2013-2017). 

2. Allowances should be granted to Legacy Contract Holders without an Industrial 
Counterparty for the post-2020 program. 

3. Allowance allocation caclulations should be based on actual dispatch and not a static 
historic baseline. 

4. Legacy Contract relief should extend for the life of a contract, or until an amendment is 
fully approved by the CPUC for any IOU counterparties. 

Facilitating a solution is important to ensure the Program continues to be consistent with the 
principles of AB 32 as it moves toward the SB 32 goal under the direction of recently enacted 
AB 398. This effort also recognizes that PEC has acted in good faith as a Legacy Contract 
Holder and within the bounds of the Regulation for the past six years. 

                                                             
1 https://www.arb.ca.gov/board/res/2017/res17-21.pdf  
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PEC supports CARB’s proposal and efforts to act now. We have actively engaged at all 

levels of the CARB process and we look forward to resolving this issue. If you have any 
questions, please contact me at (781) 292-7007, or Robin Shropshire at (406) 465-2231, 
rshropshire@ppmsllc.com. 

Sincerely, 
 
 
/s/  
 
Warren MacGillivray 
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April 26, 2018 - Workshop to Discuss Possible Revisions to the Cap-and-Trade 
Regulation 

Public Notice for Workshop to Discuss Possible Revisions to the Cap-and Trade 
Regulation 

 
California Air Resources Board sent this bulletin at 04/12/2018 02:43 PM PDT 
 

 

 

 

Workshop to Discuss Possible Revisions to 
the Cap-and-Trade Regulation 

California Air Resources Board (CARB or Board) staff invites you to participate in a 
public workshop on Thursday, April 26, 2018, to discuss the status and staff thinking 
on potential amendments to the Cap-and-Trade Regulation (Regulation). 

DATE:                April 26, 2018 
TIME:                 10:00 a.m. to 1:00 p.m. 
LOCATION:       California Environmental Protection Agency 
                          Air Resources Board | Coastal Hearing Room 
                          1001 I Street Sacramento, California 95814 

Purpose of Workshop 

This workshop is the next step in the public process to develop potential amendments 
to the Cap-and-Trade Regulation.  Staff invites stakeholders to participate in a 
workshop to discuss potential changes to the Regulation based on Board Resolution 
17-21; AB 398, which provides specific direction for the design of a post-2020 Cap-
and-Trade Program; and the need for clarification or other improvements.  This 
workshop will serve as a follow up to the March 2, 2018 and October 12, 2017 
workshops, and will continue the presentation and discussion of topics presented 
March 2, including summarizing comments received.  The workshop will also cover 
topics presented in the new materials that will be released prior to the event, and staff 
will provide updates on planned regulatory process and tentative schedules. 

https://www.arb.ca.gov/regact/2016/capandtrade16/ctreso17-21.pdf?utm_medium=email&utm_source=govdelivery
https://www.arb.ca.gov/regact/2016/capandtrade16/ctreso17-21.pdf?utm_medium=email&utm_source=govdelivery
https://ww2.arb.ca.gov/?utm_medium=email&utm_source=govdelivery
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Following the workshop, stakeholders will have an opportunity to provide written 
comments during an informal comment period, which will conclude at 5:00 p.m. Pacific 
time on Thursday, May 10, 2018. 

Materials that will be discussed at the workshop will be available at 12:00 p.m. (noon) 
Pacific time on April 19, 2018. 

Materials   

All interested stakeholders are invited to attend.  A live webcast of the workshop will 
be available for those unable to attend in person. 

Webcast  

Market Sensitive Information 

Given the existing market and the fact that some post-2020 elements may influence 
current market behavior, CARB will exercise due diligence to ensure all market 
influencing information is made available to all stakeholders at the same time. 

Special Accommodation Request 

Consistent with California Government Code Section 7296.2, special accommodation 
or language needs may be provided for any of the following: 

• An interpreter to be available at the meeting; 

• Documents made available in an alternate format or another language; 

• A disability-related reasonable accommodation. 

To request these special accommodations or language needs, please contact Rachel 
Gold at (916) 327-1517 as soon as possible, but no later than seven business days 
before the workshop. TTY/TDD/Speech to Speech users may dial 711 for the 
California Relay Service. 

 

Background 

CARB first formally adopted the Regulation in October 2011.  The Board has 
subsequently adopted limited amendments to the Regulation in June 2012, October 
2013, April 2014, September 2014, June 2015, July 2017, and March 
2018.  Compliance requirements began January 1, 2013.  The Program linked with 
Québec, Canada in January 2014, and linkage with the Canadian province of Ontario 
came into effect January 1, 2018.  

https://www.arb.ca.gov/cc/capandtrade/meetings/meetings.htm?utm_medium=email&utm_source=govdelivery
https://video.calepa.ca.gov/?utm_medium=email&utm_source=govdelivery
mailto:rachel.gold@arb.ca.gov
mailto:rachel.gold@arb.ca.gov
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More Information  

 

 
 

CLEARING CALIFORNIA SKIES FOR 50 YEARS 

CARB is the lead agency for California’s fight against climate change,  
and oversees all air pollution control efforts in the state to attain and  

maintain health-based air quality standards. Learn more at www.arb.ca.gov. 

 

 

http://www.arb.ca.gov/cc/capandtrade/capandtrade.htm?utm_medium=email&utm_source=govdelivery
https://www.arb.ca.gov/?utm_medium=email&utm_source=govdelivery
https://www.arb.ca.gov/?utm_medium=email&utm_source=govdelivery
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April 26, 2018 – Workshop to Continue Informal Discussion on Potential
Amendments to Cap-and-Trade Regulation:

Presentation Slides

CARB Staff Presentation on Cap-and-Trade Regulation 2018 Amendments
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Introduction 

Assembly Bill (AB) 398 (Chapter 135, Statutes of 2017) provides legislative direction on 

the role of the Cap-and-Trade Program (Program) between 2021 and 2030.1  AB 398 

contains a specific provision directing the California Air Resources Board (CARB or 

Board) to evaluate and address concerns related to overallocation in the state board’s 
determination of the available allowances for years 2021 to 2030, inclusive, as 
appropriate.  In addition, some commenters have raised concerns that early reductions 

beyond those needed to achieve the 2020 target, which have resulted in unused 

allowances to date, will hinder the ability of the post-2020 period of the Program to 

deliver the necessary GHG reductions needed to achieve the 2030 target. 

 
This staff paper provides a comprehensive evaluation, in response to legislative 

direction, using public data and the most recent information provided by modeling to 

support the 2017 Scoping Plan Update adopted by the Board in December 2017.2  This 

paper provides additional information to help inform on this topic.  

 

This paper is organized in specific topic areas as follows:  

• Background on Cap Setting for 2013 through 2020 

• Current Framework for Post-2020 Caps 

• Distribution of Allowances 

• Allowance Banking Limits and Other Constraints 

• Evaluation of Potential Pre-2021 Unused Allowances and Post-2020 Cap Setting 

• Discussion: Post-2020 Caps 

• Attachment A: Uncertainty 

 
Process 

This paper, and Attachment A, offers additional information for stakeholders to review 
and consider when providing comments for where, per AB 398, staff will need to 
develop recommendations for the Board’s consideration later this year.  There are no 
specific regulatory proposals included in this paper.  Staff is seeking specific comments 
from stakeholders on the following topics and questions: 

• Are there other uncertainties not mentioned in this paper or in Attachment A that 

should be considered when evaluating the post-2020 caps? 

• What additional abatement opportunities and cost data should staff evaluate? 

• Stakeholder thoughts on the staff analysis approach/methodology 

• What additional information can stakeholders share to evaluate for windfall 

profits?  

• What additional adjustments should staff consider to further reduce price 

volatility? 

                                                           
1 https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201720180AB398  
2 https://www.arb.ca.gov/cc/scopingplan/scopingplan.htm  

https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201720180AB398
https://www.arb.ca.gov/cc/scopingplan/scopingplan.htm
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Background on Cap Setting for 2013 through 2020 

AB 32 mandated CARB to “determine what the statewide greenhouse gas emissions 

(GHG) level was in 1990, and… [set an equivalent] statewide greenhouse gas 

emissions limit to be achieved by 2020.”3  Initially, the GHG emissions to be covered by 

the Cap-and-Trade Regulation (Regulation) were estimated as 365 million metric tons of 

carbon dioxide equivalent (MMTCO2e) for 2020.  Facility level GHG emissions data 

available from the Mandatory Greenhouse Gas Emissions Reporting Regulation (MRR) 

allowed staff to improve on top-down estimates of the emissions from covered sectors 

included in the GHG top-down inventory developed for use in the 2008 Scoping Plan.  

In establishing the Program caps for 2013 through 2020, staff proposed, and the Board 

adopted in 2011, the 2020 cap to equal 334.2 MMTCO2e.  The 2013 through 2020 

annually declining allowance caps represented the limit on the GHG emissions that 

could occur for the State to achieve its 2020 GHG reduction target.  CARB issues a 

quantity of allowances equal to each year’s caps. 

 

Current Framework for Post-2020 Caps 

The 2016 Cap-and-Trade rulemaking, adopted in 2017, created the framework for the 

2021 through 2030 annual allowance budgets in Program.4  To establish the post-2020 

annual allowance budgets, staff calculated the ratio of mandated 2020 covered 

emissions (334.2  MMTCO2e) relative to the 2020 GHG statewide target established by 

AB 32 (431 MMTCO2e).5  Then, staff multiplied the 2030 GHG statewide target 

mandated by SB 32 (258.6 MMTCO2e) by this ratio (77.5 percent) to establish a 2030 

annual allowance budget of 200,500,000 allowances.  Staff then set a straight-line path 

of emissions reductions from the 334.2 MMTCO2e 2020 budget to the 200.5 MMTCO2e 

2030 target.  

 

Distribution of Allowances 

The Cap-and-Trade Regulation stipulates distribution of allowances and including 

removing some allowances from general circulation for cost containment purposes and 

to recognize purchases of voluntary renewable electricity generation that is not used to 

meet mandatory renewable energy requirements in California or any other jurisdiction.  

For the years 2013 through 2020, section 95870(a) designates 121,883,000 allowances 

to the Allowance Price Containment Reserve (Reserve),6 and section 95870(c) 

                                                           
3 http://www.leginfo.ca.gov/pub/05-06/bill/asm/ab_0001-0050/ab_32_bill_20060927_chaptered.pdf  
4 Elements of the 2016 rulemaking’s creation of a post-2020 framework require harmonization with AB 
398’s legislative direction.  This harmonization will be achieved through the 2018 rulemaking. 
5 2016 ISOR https://www.arb.ca.gov/regact/2016/capandtrade16/isor.pdf p. 26 
6 As in previous staff concept papers, the term “current Reserve” means the existing allowance price 
containment reserve with the three price tiers, “post-2020 Reserve” means the collapsed single tier 
reserve as currently included in the Cap-and-Trade Regulation, and “new post-2020 Reserve” means the 
two tier reserve structure as directed in AB 398.  See 
https://www.arb.ca.gov/cc/capandtrade/meetings/20180302/ct_price_concept_paper.pdf.   

http://www.leginfo.ca.gov/pub/05-06/bill/asm/ab_0001-0050/ab_32_bill_20060927_chaptered.pdf
https://www.arb.ca.gov/regact/2016/capandtrade16/isor.pdf
https://www.arb.ca.gov/cc/capandtrade/meetings/20180302/ct_price_concept_paper.pdf
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designates 7,077,750 allowances from to the Voluntary Renewable Electricity Reserve 

Account.  

 

For the post-2020 period of the Program, Section 95871(a) and Table 8-2 designate 

52,400,000 allowances from the years 2021 through 2030 to the post-2020 Reserve. 

These allowances would be removed from general circulation and only available at 

higher prices.  These allowances reflect what CARB believes should be removed from 

general circulation to account for the fact that the 2020 emissions will be lower than the 

2020 annual cap based on the most recent modeling completed for the 2017 Scoping 

Plan Update.  In other words, this amount of allowances reflects staff’s accounting for 

expected emissions in 2021 with a straight line to the cap in 2030.  The 52,400,000 

allowances account for approximately 2 percent of post-2020 allowances.  Importantly, 

the pre- and post-2020 methodologies are consistent in that allowances are allocated to 

the Reserve from within established caps.  This means that allowances are taken from 

within the caps and general circulation to populate the Reserve.  This ensures that even 

if the Reserve is utilized, emissions will still be within the cap. 

   

Similarly, as indicated in the first staff concept paper,7 staff is considering whether it 

would be appropriate to allocate an additional two percent of allowances from budget 

years 2026 through 2030 into the price ceiling or new post-2020 Reserve tiers.  This is 

because AB 398 increases the offset usage limit in 2026 to six percent from the four 

percent limit it imposes for compliance years 2021 through 2025.  A removal of an 

additional two percent of allowances from the 2026 through 2030 annual allowance 

budgets would be consistent with the policy decision made in the current program to 

remove allowances from the annual allowance budgets to effectively represent 

allowance budgets with a four percent offset usage limit.  This additional two percent of 

the 2026 to 2030 budgets is equal to 22,726,000 allowances.   

 

Table 1 depicts annual allowance distribution for 2013 through 2030.  The total quantity 

of allowances already designated for the current Reserve totals approximately 174.2 

million allowances.  Staff is considering adding an additional 22.7 million allowances to 

the new post-2020 Reserve, which would remove approximately 195 million allowances 

from general circulation and only make them available in either the new post-2020 

Reserve or price ceiling.  

 

 

 

 

 

 

                                                           
7 See https://www.arb.ca.gov/cc/capandtrade/meetings/20180302/ct_price_concept_paper.pdf.   

https://www.arb.ca.gov/cc/capandtrade/meetings/20180302/ct_price_concept_paper.pdf
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Table 1. Distribution of Allowances 

Year Total Budget Non-APCR Existing 
Regulation 

APCR  

Under 
Consideration 

Additional APCR 

2013  162,800,000   161,172,000  1,628,000 0 

2014  159,700,000   158,103,000  1,597,000 0 

2015  394,500,000   378,720,000  15,780,000 0 

2016  382,400,000   367,104,000  15,296,000 0 

2017  370,400,000   355,584,000  14,816,000 0 

2018  358,300,000   333,219,000  25,081,000 0 

2019  346,300,000   322,059,000  24,241,000 0 

2020 334,200,000  310,806,000  23,394,000 0    

2021 320,800,000  308,027,400  10,500,000   2,272,600  

2022 307,500,000  295,927,400  9,300,000   2,272,600  

2023 294,100,000  283,727,400  8,100,000   2,272,600  

2024 280,700,000  271,427,400  7,000,000   2,272,600  

2025 267,400,000  259,327,400  5,800,000   2,272,600  

2026 254,000,000  247,027,400  4,700,000   2,272,600  

2027 240,600,000  234,827,400  3,500,000   2,272,600  

2028 227,300,000  222,727,400  2,300,000   2,272,600  

2029 213,900,000  210,427,400  1,200,000   2,272,600  

2030 200,500,000  198,227,400  0   2,272,600  

 

Allowance Banking Limits and Other Constraints 

AB 398 directs staff to [e]stablish allowance banking rules that discourage speculation, 
avoid financial windfalls, and consider the impact on complying entities and volatility in 
the market. 
 

The existing Regulation contains banking provisions designed to reduce allowance 

purchase costs and allowance price variability.  Three-year compliance periods allow 

entities flexibility in when to acquire allowances, giving them time to adjust to 

unanticipated changes in either emissions or allowance prices.  Entities may purchase 

allowances when prices are low for surrender at a later date if they expect that prices 

will increase.  Alternatively, they may postpone purchases if they expect future prices to 

be less than current prices plus their cost of “carrying” allowance purchases to future 

periods.  These banking provisions help smooth prices over time.   

 

Most covered entities will have financial constraints which prevent them from 

purchasing and holding allowances, especially up to the holding limit.  This may prevent 

them from undertaking purchases that would otherwise allow them to reduce their 

allowance acquisition costs.  Voluntarily associated entities (VAE) help provide 
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allowances to covered entities when they need them.  VAEs include entities with 

financial resources that allow them to bank at lower carrying costs compared with many 

covered entities.  These VAEs can buy allowances, hold them, and then sell them to 

covered entities at a later date.  This helps prevent a few large entities from controlling 

allowance prices and exerting market power. 

 

CARB staff included VAEs in the Program to increase the number of entities to increase 

liquidity and efficiency in the market.  Increased liquidity allows entities to purchase and 

sell allowances in the market quickly without causing a drastic change in the allowance 

price.  However, both staff and stakeholders recognized that circumstances could arise 

which could result in market manipulation. 

 

The existing Regulation also contains banking rules designed to prevent purchases by 

entities to accumulate sufficient allowances to manipulate market prices.  Specifically, 

the Regulation imposes a holding limit, which sets the maximum number of allowances 

an entity (or group of entities that are corporate affiliates) may hold, or bank, at any one 

time.  The holding limit applies separately to holdings of current vintage and future 

vintage allowances.  Current vintage allowances have a vintage year corresponding to 

the current or previous calendar years, or are allowances purchased from the Reserve.  

Future vintage allowances have a vintage year later than the current calendar year.  

The current vintage holding limit applies to all current vintage allowances as one group.  

The holding limit is based on the annual allowance budget of all the jurisdictions in the 

linked market; it decreases as the jurisdictional caps decline.  For 2018, the current 

vintage holding limit is approximately 15.7 million allowances.  Table 2 shows the 

holding limits for all market participants in the linked market.   

 

Table 2.  Holding Limits (2018-2030) 

Year Holding Limit 

2018 15,717,500 

2019 15,217,650 

2020 14,715,200 

2021 14,302,950 

2022 13,848,950 

2023 13,392,700 

2024 12,936,200 

2025 12,482,200 

2026 12,025,950 

2027 11,569,475 

2028 11,115,725 

2029 10,659,225 

2030 10,202,975 
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The Regulation allows covered entities to exempt allowances they must accumulate to 

meet their compliance obligations from inclusion within the holding limit.8  As a result, all 

entities, voluntary or covered, have the same holding limit in the Program across the 

linked program. 

 

It is important to note that not all entities have the financial capacity to purchase up to 

their holding limits.  Smaller covered entities with low emissions and small compliance 

obligations do not need to hold much in their holding accounts.  They also will have little 

interest in providing banking services for other entities.  And, the VAE category includes 

a large number of entities, such as offset project operators, that do not hold or transact 

in allowances.  

 

To date, staff and the market monitor have not observed any evidence of financial 

windfalls.  Speculative behavior in the allowance market is limited by the existing 

holding limits and the inclusion of voluntary entities and linkages increases the liquidity 

and efficiency of the market – mitigating price volatility.  More importantly, the majority 

of market participants are not availing themselves of the maximum holding limit.  For 

any entity to utilize the maximum current holding limit, it would cost approximately $235 

million (15,717,500 * $15 – the approximate market price for 2018 allowances).   And, to 

the extent State-owned allowances are unsold at auction and held by CARB on behalf 

of the State, those allowances are not in circulation and cannot be applied towards 

emissions.  

 
Evaluation of Potential Pre-2021 Unused Allowances and Post-2020 Cap Setting 
To date, annual emissions from covered sectors have been below annual allowance 

caps.  Based on analysis of the recent 2017 Scoping Plan Update modeling, GHG 

inventory, and MRR GHG emissions data, California will achieve the 2020 target before 

2020 – meaning the covered GHG emissions may remain below the annual caps 

through 2020.  This means that some of the 2013 through 2020 allowances will be 

unused and will carry over into the post-2020 period of the Program.  Some view the 

unused allowances as a positive signal of over-compliance resulting from early-action 

responses, carbon pricing, better-than-expected performance of complementary 

measures, and broad economic conditions.  Others believe this quantity of unused 

allowances may hinder the State’s ability to achieve the 2030 target as these pre-2021 

allowances could increase the supply of compliance instruments above the post-2020 

caps and allow for GHG emissions to exceed the amount needed to achieve the target, 

while enabling entities to remain in compliance with the Regulation.  

 

                                                           
8 For more information on limited exemptions, see here: 
https://www.arb.ca.gov/cc/capandtrade/limited_exemption.pdf.   

https://www.arb.ca.gov/cc/capandtrade/limited_exemption.pdf
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Some observers and the Legislative Analyst’s Office (LAO) estimate the magnitude of 

the cumulative vintage 2013 through 2020 unused allowances to be in the range 100-

300 million.  The LAO estimate indicates the most likely estimate to be about 200 million 

allowances.9  For the purposes of this analysis, staff begins with the LAO estimate as it 

is comparable to previous third-party papers that looked at the same issue, and 

accounts for Program features like the Reserve.  In the LAO estimate, offset usage rate 

and emissions reductions are two uncertain factors cited as contributing to the large 

range of unused allowance projections.  Staff’s understanding is the LAO estimate of 

200 million allowances does not account for the following factors: 

 

• The mechanism of moving into the Reserve allowances that remain unsold for 

eight consecutive auctions – which is particularly important during sustained 

periods of low demand for allowances 

• Allowances set aside for the Voluntary Renewable Electricity Program 

• Retirement of allowances to account for “missing” imported electricity emissions 

in the Energy Imbalance Market  

• Abatement opportunities in linked programs  

• Does not differentiate as to what quantity of unused allowances would be held in 

private accounts versus held by CARB on behalf of the State, and thus not 

available for compliance 

 

Each of these factors would decrease the unused quantity of allowances to a value that 

is smaller 200 million.  

 

To better reflect the current status of the Program, staff refined the estimate of unsold 

allowances to account for several of the factors detailed above that have not previously 

been included in many of the estimates that looked at supply versus demand of 

allowances.  Staff refinements are as follows: 

 

• Movement of allowances into the Reserve: Approximately 40 million unsold 

auction allowances transferred to the Reserve10 

• Allowances for the Voluntary Renewable Energy Program: Approximately 7 

million allowances set aside for the Voluntary Renewable Energy Program 

• Other known Allowance Retirements: Approximately 5 million allowances to be 

retired in response to a recent bankruptcy11 

                                                           
9 Cap-and-Trade Extension: Issues for Legislative Oversight (December 2017): 
http://www.lao.ca.gov/reports/2017/3719/cap-trade-extension-121217.pdf 
10 The quantity of unsold allowances that would be transferred to the Reserve can be estimated using 
public information on this page: https://www.arb.ca.gov/cc/capandtrade/auction/auction_archive.htm   
11 The recent bankruptcy relates to the La Paloma Generating Company, which was acquired by LNV 
Corporation through bankruptcy proceedings.  The generating facility at issue emitted approximately 2 
million MTCO2e per year (1.6 million in 2015 and 2.07 million in 2016).  La Paloma submitted compliance 

http://www.lao.ca.gov/reports/2017/3719/cap-trade-extension-121217.pdf
https://www.arb.ca.gov/cc/capandtrade/auction/auction_archive.htm
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These adjustments reduce the estimated 200 million unused allowances to 

approximately 150 million, but this number still does not account for: 

 

• Abatement opportunities in linked programs  

• Retirements for ensuring environmental integrity for missing emissions from 

transfers within the Energy Imbalance Market.  This latter retirement of 

allowances could be several million allowances a year from 2018 through 2020. 

 

Further, as noted above, the Program places holding limits on banked allowances and 

entities have financial constraints that put practical limits on allowance banking in 

private accounts.  Allowances that remain held by CARB on behalf of the State are not 

in circulation and cannot be used against emissions by covered entities. So, while these 

allowances may be available post-2020, they are not in circulation or available for 

compliance use until purchased from the State. 

 

CARB staff evaluated whether the currently established caps will be binding on 

emissions during the next decade given refined estimates of the unused allowances for 

the 2013 through 2020 period.  To estimate the emissions reductions that may be 

achieved by the Program, staff relied on modeling presented in the 2017 Scoping Plan 

Update.12  Staff compared the cumulative 2021 through 2030 covered emissions 

projected in the modeling for a scenario that excludes the Cap-and-Trade Program to a 

scenario that includes the Cap-and-Trade Program under a representative compliance 

scenario.  This modeling comparison is detailed in the follow subsections. 

 

Cumulative 2021-2030 Modeled GHG Emissions with No Cap-and-Trade Program 
 
The Scoping Plan Scenario modeled using PATHWAYS projects statewide emissions 

under the full range of California’s GHG reduction policies identified as key measures to 

achieve the 2030 target (e.g., Renewables Portfolio Standard, Low Carbon Fuel 

Standard, Mobile Source Strategy, Short-Lived Climate Pollutant Strategy, etc.), but 

does not model the impact of the Cap-and-Trade Program.  The PATHWAYS model 

                                                           
instruments to satisfy the 30 percent annual surrender obligation for its 2015 and 2016 emissions, leaving 
a remainder of 2.6 million tons plus any emissions from 2017 still unaccounted for.  If 2017 emissions are 
approximately the same as in 2016, this results in approximately 4.6 to 5 million metric tons of GHG 
emissions that will have to be accounted for through the retirement of allowances.  See CARB 2016 
Compliance Report, https://www.arb.ca.gov/cc/capandtrade/2016compliancereport.xlsx; CARB Updated 
2015 Compliance Report, https://www.arb.ca.gov/cc/capandtrade/2015compliancereport.xlsx; and CARB 
Staff Report: Initial Statement of Reasons, Appendix B (January 30, 2018), at p. 14, available at 
https://www.arb.ca.gov/regact/2018/capandtradeghg18/appb.pdf (citing estimated 2 million metric tons 
per year of GHG emissions). 
12 California’s 2017 Climate Change Scoping Plan Update (December 2017): 
https://www.arb.ca.gov/cc/scopingplan/scopingplan.htm 

https://www.arb.ca.gov/cc/capandtrade/2016compliancereport.xlsx
https://www.arb.ca.gov/cc/capandtrade/2015compliancereport.xlsx
https://www.arb.ca.gov/regact/2018/capandtradeghg18/appb.pdf
https://www.arb.ca.gov/cc/scopingplan/scopingplan.htm
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provides sector-specific estimates of statewide emissions, and staff believes this to be 

the most recent and best available projection of statewide emissions.  Cap-and-Trade 

covered emissions include the transportation, electricity, residential and commercial, 

and industrial sectors, and non-covered emissions are from the agricultural, recycling 

and waste, and high global warming potential gas sectors.   

 
Figure 1. 2021 - 2030 Estimated Statewide GHG Emissions  

Scoping Plan Scenario without Cap-and-Trade 

 
In Figure 1, the combined GHG emissions from the covered sectors and the non-

covered sectors are above the Scoping Plan linear path from 2020 to 2030.  The SP 

Linear Line represents a linear decrease in GHG emissions from the 2020 target of 431 

to the 2030 target of 260.  While GHG emission from any year can be above or below 

any of the trend lines in Figure 1, the linear line provides a reference for tracking 

progress towards achieving the 2030 target, assuming there is the same year-over-year 

decrease in GHG emissions over time.  The total GHG emissions estimated to occur 

between 2021 and 2030 without accounting for the effect of the Cap-and-Trade 

Program are 3,586 MMTCO2e.  Table 3 breaks out the total estimated cumulative 

emissions between the covered and non-covered sectors. 
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Table 3. Estimated Cumulative 2021-2030 Emissions in the Absence of the Cap-

and-Trade Program - PATHWAYS Model of Scoping Plan Scenario# 

 Cumulative 2021-2030 Emissions 

(million MT CO2e)## 

Covered Emissions 

w/out Cap-and-Trade 

Program### 

3,054 

Non-Covered 

Emissions 

   532 

Total GHG Emissions   3,586 
# The Scoping Plan Scenario accounts for all key GHG reduction policies except the Cap-and-Trade 
Program. 
## https://www.arb.ca.gov/cc/scopingplan/comparison_graphs_6cases101817.xlsm 
###Covered Emissions w/out Cap-and-Trade Program refers to the estimates of the GHG emissions in the 
Cap-and-Trade covered sectors while reflecting the impact of the complimentary policies only and not 
including any changes in GHG emissions due to the impact of a Cap-and-Trade Program.  This number 
may also include some limited fugitive emissions not covered by the Cap-and-Trade Program. 
 

In the 2017 Scoping Plan Update, the Cap-and-Trade Program is one of several 

measures identified in achieving the 2030 target and covers a large portion of the 

economy.  The post-2020 caps will need to reduce GHG emissions to ensure sufficient 

reductions are delivered to achieve the statewide GHG reduction target.   

 

Figure 2 is essentially the same as Figure 1, but it now includes the post-2020 caps in 

the Regulation.  This figure clearly shows that the post-2020 caps, shown by the green 

line, are lower than the estimated emissions in the covered sectors, shown in the 

shaded dark blue bars. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://www.arb.ca.gov/cc/scopingplan/comparison_graphs_6cases101817.xlsm
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Figure 2. Comparison of Post-2020 Caps and 2021 - 2030 Estimated Statewide 
GHG Emissions in the Covered Sectors without Cap-and-Trade 

 
 
2021 through 2030 Cap-and-Trade Compliance Scenario and Post-2020 Caps 
 
In approaching this analysis, staff had to design a post-2020 compliance scenario to 

understand if the amount of allowances and offsets available would limit GHG 

emissions from 2021 through 2030.  This scenario allows for the comparison of what the 

compliance needs may be by the covered sectors against the amount of compliance 

instruments available.  To be sure, there are an infinite number of compliance scenarios 

for post-2020 that could be constructed.  Staff chose to build a scenario that is based on 

observed patterns that are informed by public information.  While historical trends may 

not be indicative of future actions, this analysis requires some type of characteristic 

demand for compliance instruments to understand how any pre-2021 unused 

allowances factor into a post-2020 program.  

 

Staff designed a 2021 through 2030 compliance scenario that includes use of offsets 

consistent with the limits for offset use directed in AB 398 and expected availability of 

offsets based on compliance offset issuance information to date.  AB 398 directs the 

offset usage limit to be reduced from the current eight percent to four percent in 2021 

through 2025 and up to six percent in 2026 through 2030.   

 

To date, CARB has issued approximately 105 million compliance offsets.  Of those, 

approximately 20 million offsets were issued for projects in-state, or approximately 20 
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percent.  For the representative compliance scenario, staff included the assumptions 

that there would be sufficient out-of-state offsets to count towards the offset usage limit, 

but the availability of in-state offsets that met the requirements of providing direct 

environmental benefits in the state would be limited.  At this time, staff is continuing to 

develop what is within the scope of “direct environmental benefits in the state” and for 

the purposes of this analysis relied on stakeholder comments to define only those 

offsets that originate within the state to qualify as those with direct environmental 

benefits.  In-state offsets may be constrained by several factors.  First, identification of 

new compliance offset project protocols will be limited as the Program covers 

approximately 80 percent of the State’s emissions and offsets cannot be generated 

within covered sectors.  Second, for many potential new project types, further research 

is needed to support accurate quantification of GHG benefits in complex biological 

systems such as those in the natural and working lands sector.  Third, a significant 

amount of offsets (~17 million) have been generated under the Compliance Offset 

Protocol for Ozone Depleting Substances and as those banks of existing materials are 

destroyed, there will be less available for future offset projects.  While the existing 

information to date indicates there has not been full utilization of the offset limit within 

the Program, CARB staff will continue to look for new offset project types13 and 

increased utilization of existing protocols to ensure this cost-containment mechanism 

supplies sufficient offsets to maximize the cost benefits of this design feature.   

 

The following information was used to develop a representative Cap-and-Trade 

Program compliance scenario post-2020: 

 

• 2021 through 2025 offset usage: three percent 

• 2026 through 2030 offset usage: four and a half percent 

 
Table 4 provides information on how the post-2020 caps limit GHG emissions under this 

compliance scenario with, and without, the use of the 150 million 2013 through 2020 

unsold auction allowances. 

 

 

 

 

 

 

 

 

                                                           
13 AB 398 requires the establishment of a Compliance Offset Task Force. This Task Force will provide 
guidance to CARB in establishing new offset protocols for the Cap-and-Trade Program with direct 
environmental benefits in the state while prioritizing disadvantaged communities, Native American or 
tribal lands, and rural and agricultural regions. 
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Table 4. Estimate of Total Compliance Instruments Used in the 2021-2030 

Program and Cumulative 2021-2030 Reductions Achieved by the Program 

 No Vintage 

2013-2020 Unused 

Allowances 

150 Million Vintage 

2013-2020 Unused 

Allowances 

Total allowances available 2021-2030 2,607 2,757 

Total post-2020 Reserve allowances     75     75 

Estimated offsets used     96    103 

Total compliance instruments available 2,628 2,784 

Cumulative post-2020 Cap-and-Trade 

Program GHG reductions (MMTCO2e) 

426 (3054-2628)       269 (3054-2784) 

 

In Table 4, the total allowances available represent the caps in the Regulation summed 

from 2021 through 2030 with the addition of the 150 pre-2021 unsold allowances to the 

aggregate cap value in the right column (2607+150).  The post-2020 Reserve 

allowances are the same in each column as they represent the 52 million in the post-

2020 Reserve and additional 22.7 million under discussion for the Reserve and price 

ceiling (52+22.7).  The estimated offsets represent the offset usage limits described 

above, but they are different across the two columns.  For this analysis, we assume 

GHG emissions are equal to the allowances available and since the offset usage limits 

are tied to the compliance obligation, the higher the compliance obligation—GHG 

emissions—the higher the quantity of offsets, even though the total offset usage percent 

is the same for both columns.  The total compliance instruments available (offsets + 

allowances, excluding any allowances in the Reserve/Price Ceiling) is 2,628 MMTCO2e 

and 2,784 MMTCO2e.  We will assume these are the maximum cumulative GHG 

emissions for 2021 through 2030.   

 

In looking at Table 3, we know the estimated emissions in the covered sectors for 2021 

through 2030 is 3,054 MMTCO2e.  But, we know from Table 4, the estimated number of 

compliance instruments available is 2,628 MMTCO2e and 2,784 MMTCO2e.  If the 

number of compliance instruments available in Table 3 is assumed to be the maximum 

amount of emissions that can occur, the Program does limit cumulative GHG emissions 

to be lower than the 3,054 MMTCO2e with, and without, the availability of the pre-2021 

unused allowances by 426 and 269 MMTCO2e, respectively.  Even though both 

scenarios reduce emissions to help achieve the 2030 target, compliance costs will be 

higher for the scenario without the 150 allowances as it reduces allowance supply, 

which increases allowance scarcity relative to allowable emissions.   

 

In this compliance scenario, none of the Reserve allowances are accessed between 

2021 and 2030, including the 40 million allowances placed into the price ceiling per AB 

398.  This compliance scenario does include some implicit assumptions that abatement 

can be achieved without accessing the two post-2020 Reserve tiers and price ceiling.   
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The following factors each make it likely that the vintage 2013 through 2030 unused 

allowances are less than third-party estimates available publicly: 

 
• Mechanism of moving into the APCR allowances that remain unsold for eight 

auctions, which will move at least 40 million unsold auction allowances to the 

Reserve 

• Allowances set aside for the Voluntary Renewable Electricity Program 

• Retirement of allowances to account for imported electricity emissions in the 

Energy Imbalance Market 

• Uncertainties of emission reductions in linked programs 

• Retirement of allowances to ensure environmental integrity in situations of 

bankruptcy 

 
Beyond the reduction in unused allowances available for post-2020, when all of the 

factors above are known and implemented, there still remains the limit to how many 

unused allowances will actually be held in private accounts due to the existing holding 

limits and carrying cost associated with the purchase and private banking of allowances.  

 

Discussion: Post-2020 Caps  
This staff evaluation is prepared in response to direction in AB 398 and relies on the 

best available and currently available public data.  Staff has identified uncertainties and 

unknowns that are important considerations in evaluating if unused allowances – those 

not retired for compliance-- from 2013 through 2020, when considered in the context of 

the post-2020 allowances budgets, would hinder the ability of the Program to achieve 

reductions needed to meet the 2030 target.   

 

Current unknowns include knowing the full range of abatement for different prices 

across all sectors covered by the Cap-and-Trade Program.  Staff has requested 

stakeholders to provide information or references to help understand this better.  Staff 

did make some assumptions about abatement opportunities as part of the uncertainty 

analysis in the development of the 2017 Scoping Plan Update and did not receive data 

or comments on those assumptions.  As a regulator, CARB does not have full 

knowledge of abatement opportunities for each sector and individual regulated entities, 

which is mitigated, in part, by a Cap-and-Trade Program where covered businesses can 

look within their own operations to identify the most cost-effective opportunities to 

reduce their GHG emissions.  This also means the Cap-and-Trade Program can deliver 

reductions at lower costs than other prescriptive alternatives.  We do know that some 

sectors will respond more quickly to a carbon price than others.  For example, the 

electricity sector is already responding to today’s carbon price since the price has been 

incorporated into dispatch models in response to the Cap-and-Trade Program.  CARB 



**FOR DISCUSSION PURPOSES ONLY** 
 

 
April 2018  16 

staff will continue to evaluate existing and emerging technology that can reduce GHG 

emissions without merely reducing production to continuously inform on magnitudes of 

reductions and which sectors are expected to be responsive to escalating carbon 

prices.  

 

To address uncertainty and support a price signal at the annually escalating floor price, 

the Program was initially designed with a self-ratcheting mechanism to remove unsold 

auction allowances from circulation during periods of low demand.  But, these unsold 

allowances can be reintroduced into circulation through auctions in a measured amount 

each time during periods of high demand.  In August 2016, CARB staff included a 

proposed amendment that if these unsold auction allowances do not come back to 

auction within eight consecutive auctions, they be transferred to the Reserve.  This 

amendment was approved by the Board in July 2017.  Additionally, AB 398 includes 

legislative direction on this topic and the recently adopted amendment is consistent with 

legislation.  This mechanism has already proven to be effective.  Due to low demand for 

allowances through 2017, approximately 40 million allowances will be transferred to the 

Reserve and removed from general circulation. Depending on auction results for this 

year, additional previously unsold allowances may also be transferred to the Reserve. 

 

To ensure we are making progress towards the State’s statutory GHG reduction targets, 

each year CARB posts an annual GHG inventory, which is publicly available on our 

website.  To further understand how GHG emissions may change year-to-year CARB 

tracks other factors like economic activity, fuel use, climate conditions, growth in 

renewables, deployment of cleaner vehicles, and others.  All of these metrics, including 

the GHG inventory, are publicly available data.  Cap-and-Trade is just one of several 

policies in the Scoping Plan to chart the path to 2030.  Thus, in addition to Cap-and-

Trade, we need to track all of the policies and sectors to ensure we stay on track with 

the reduction needed to meet our targets and, if necessary, make adjustments.   

 

If it appears statewide emissions are not declining as needed, recognizing that year-to-

year variability due to climate, global fuel prices, or economic factors can influence 

emissions, CARB staff would evaluate which sectors are not responding as anticipated, 

review all programs that cover those sectors, and ascertain why as well as assessing 

the best path forward to ensure California stays on track to meet its legislatively 

established GHG targets.  Periodic reviews of progress toward achieving the 2030 

target and the performance of specific policies will also provide opportunities for the 

State to consider any changes to ensure we remain on course to achieve the 2030 

target. The need for this periodic review process was anticipated in AB 32, as it calls for 

updates to the Scoping Plan at least once every five years.  Additionally, there are 

annual oversight hearings by the Joint Committee on Climate Change Policies and 

CARB Board updates to review and discuss progress on achieving the State’s GHG 

targets.  
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Next Steps 

Staff will also continue discussions on this topic, as well as other modifications required 

by AB 398, with our linked partners in Québec and Ontario.  Any proposed changes to 

California’s Program will be carefully assessed in terms of many factors including 

potential impacts on the ability to meet our GHG reduction targets, leakage, and 

impacts on the linked programs.  As staff develops more refined proposals for potential 

amendments, additional analyses and discussion with stakeholders is planned ahead of 

any formal regulatory proposal.  
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Attachment A 

Uncertainty 

 

Staff recognizes and notes the uncertainty within the analysis inputs and assumptions.  

Descriptions of the uncertainty related to PATHWAYS modeling and future emissions 

and market conditions are provided in this attachment. 

 
Scoping Plan Modeling Uncertainty 
 

It is equally important to note the 2017 Scoping Plan Update identified several types of 

uncertainty in both forecasting future emissions and estimating the benefits of emissions 

reductions policies.  In developing the 2017 Scoping Plan Update, staff forecasted the 

estimated the GHG emissions outcome of the Scoping Plan using PATHWAYS.  

Inherent in the modeling is the expectation that many of the existing GHG reduction 

programs will continue in their current form, and the expected drivers for GHG 

emissions such as energy demand, population growth, and economic growth will match 

our current projections.  However, it is unlikely that the future will precisely match our 

projections, leading to uncertainty in the forecast, both of future economic conditions 

and the GHG reductions achieved by existing programs.  Thus, the estimates in Table 3 

of the staff paper should be understood to represent one possible future in a range of 

possible outcomes.   

 

To generate future emissions scenarios, PATHWAYS relied on assumptions that are 

external to the model.  PATHWAYS utilized the best available inputs related to 

California’s capital and energy usage through 2030, such as energy demand over time, 

the start years for specific policies, and the penetration rates of associated 

technologies.  Each of the assumptions provided to PATHWAYS has some uncertainty, 

which is also reflected in the modeling results.  Thus, while the results presented in the 

2017 Scoping Plan Update and Table 3 of the staff paper may seem precise, these 

results are estimates with ranges of uncertainty. 

 

Future Emissions and Market Conditions 
 
Table A-1 below summarizes the key factors that will influence to what extent the post-

2020 GHG emissions will be limited by the quantity of compliance instruments available. 
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Table A-1. Key Factors Influencing Post-2020 GHG Reductions from the Cap-and-Trade Program 

Key Factor Description Impact on Post-2020 Program 

 

Abatement opportunities in 

linked programs 

The full range of abatement possible for 

different prices by entities from linked 

programs is unknown. 

The degree to which entities from linked programs 

abate emissions will influence the demand for 

allowances from California, potentially reducing the 

amount of unused allowances before 2021.  If this 
were the case, there would be fewer pre-2021 unused 
allowances available to put towards emissions after 
2021.    

Post-2020 offset supply It is unknown at this time if sufficient offsets 

will be available for post-2020 demand for 

the full offset usage limits. 

If full offset supply is not available for post-2020, there 
are fewer compliance instruments available to put 
towards emissions after 2021.  

Pre-2021 offset use Current offset use is about four percent. If entities continue with the current trend and do not 

maximize their offset use pre-2021, they will continue 

to rely more on allowances –there would be fewer pre-
2021 unused allowances available to put towards 
emissions after 2021. 

Energy Imbalance Market 

(EIM) 

CARB is currently retiring allowances to 

account for the full GHG emissions 

associated with energy transfer through the 

EIM. 

This value is currently unknown for the period between 

2018 and 2020, but could be tens of millions of 

allowances.  Thus, it is anticipated that there will be 
fewer pre-2021 unused allowances available to help 
with meeting post-2020 obligations. 

Bankruptcy Environmental 

Integrity 

To ensure environmental integrity of the 

Program, CARB will retire allowances 

against any outstanding emissions for 

which compliance instruments have not 

been surrendered.  The Board recently 

There is one currently known instance where this 

requirement will apply.  That is expected to require 

CARB to retire approximately 5 million allowances.  

There would be fewer pre-2021 unused allowances 
available to put towards emissions after 2021. 
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voted on amendments to ensure there was 

absolute clarity on the ownership of 

outstanding compliance obligations in such 

situations moving forward. 

Post-2020 Allowances 

placed into the Reserve or 

Price Ceiling 

The current Regulation places 52 million 

allowances into the Reserve.  Staff is 

taking comment on where to place an 

additional 22.7 million to account for the six 

percent offset usage limit for 2026-2030. 

For post-2020, depending on the price of the Reserve 

tiers and price ceiling and how the 52 and 22.7 million 

are distributed among those will play a role in whether 

or not these instruments are readily available to use 

against post-2020 emissions.  

Price Setting for the Post-

2020 Reserve Tiers and 

Price Ceiling 

Staff is currently taking public comments 

on where to set the Reserve tiers and price 

ceiling values. 

If these values are placed too low, the allowances in 

the Reserve and price ceiling mechanism will be 

accessed early and the Program may not be able to 

constrain emissions to levels needed to achieve the 

2030 target.  Alternatively, if reserve tiers and the price 

ceiling are placed too high it may lead to higher prices 

than are necessary to attain the reduction targets and 

could promote leakage. 

Performance of 

Complimentary Policies 

The covered sectors in the Program are 

also subject to complementary policies 

such as the RPS and LCFS. 

Depending on how well the policies perform between 

now and 2030 will influence how many compliance 

instruments are unused and available for other sectors 

to use against emissions through 2030.  

Reference Scenario for 

post-2020 in the Scoping 

Plan 

GHG emissions could be higher or lower 

than projected for post-2020 than modeled 

for the Reference Scenario in the 2017 

Scoping Plan Update. 

Depending on actual emissions post-2020, the 

cumulative reductions needed to achieve the 2030 

target will change.  Since the complementary policies 

and non-covered sector policies are set at specific 

performance levels, the demand on the Program to 

deliver reductions will vary.  
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1. Introduction 

Assembly Bill (AB) 398 (Chapter 135, Statutes of 2017) (AB 398) provides legislative 

direction on the role of the Cap-and-Trade Program (Program) between 2021 and 2030.  

AB 398 also contains specific provisions directing the California Air Resources Board 

(CARB) to modify features of the existing allowance price containment reserve 

(Reserve) into a new cost containment structure for the post-2020 period of the 

Program. 

This staff summary of comments paper (comment paper) is intended to continue the 

public discussion on how the Cap-and-Trade Regulation (Regulation) will be modified to 

comport with the direction in AB 398 on establishing a price ceiling and two price 

containment points, and the distribution of allowances amongst them, while considering 

total availability of allowances between 2021 and 2030.  Specifically, this comment 

paper summarizes stakeholder comments on the following specific topic areas: 

• Price Ceiling to be established in response to direction in AB 398 

• New post-2020 Reserve tier prices1 

• Distribution of allowances within the new post-2020 Reserve and Price Ceiling 

including: 

o Post-2020 Reserve’s 52.4 million allowances from the 2016 rulemaking 

o Implementing a 2 percent withholding from 2026-2030 to reflect the 

increased offset use limit 

o AB 398 mandated placement of pre-2020 Reserve allowances to Price 

Ceiling 

o One-for-one reduction instrument sources and uses 

• Banking rules 

• Disposition of allowances remaining unsold at auction 

• Overallocation as written in AB 398 

• Direct Environmental Benefits (DEBs) 

Although this comment paper focuses specifically on the topics listed above, CARB staff 

has reviewed and continues to consider comments submitted on other topic areas as 

well. 

2. Process 

After passage of AB 398, CARB staff held an initial workshop in October 2017 with a 

high level summary of potential regulatory changes required to respond to AB 398’s 

legislative direction.2  Staff held a second workshop to continue the conversation on 

                                                           
1 As was the case in the initial cost containment concept paper prepared for CARB’s March 2, 2018 
workshop, for purposes of this comment paper, “current Reserve” means the existing allowance price 
containment reserve with three price tiers, “post-2020 Reserve” means the collapsed single tier reserve 
as currently included in the Cap-and-Trade Regulation, and “new post-2020 Reserve” means the two tier 
reserve structure as directed in AB 398. 
2 https://www.arb.ca.gov/cc/capandtrade/meetings/20171012/ct_presentation_11oct2017.pdf  

https://www.arb.ca.gov/cc/capandtrade/meetings/20171012/ct_presentation_11oct2017.pdf
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possible revisions to the Regulation on March 2, 2018.3  Prior to the workshop, a 

concept paper on cost containment was released to help frame the discussion of AB 

398’s new post-2020 Reserve and Price Ceiling.4 

In response to these staff materials, stakeholders provided feedback on many of the 

topic areas outlined above.  This comment paper coalesces these stakeholder 

comments into an overview of stakeholder thinking as it pertains to cost containment. 

3. Price Ceiling and Price Ceiling Value 

This section augments the legislative direction that staff will rely on with stakeholder 

comments received to date regarding the development of a price ceiling for the post-

2020 period of the Program.  AB 398 directs CARB to consider the following when 

establishing the price ceiling: 

(I) The need to avoid adverse impacts on resident households, businesses, 

and the state’s economy. 

(II) The 2020 tier prices of the allowance price containment reserve. 

(III) The full social cost associated with emitting a metric ton of greenhouse 

gases. 

(IV) The auction reserve price. 

(V) The potential for environmental and economic leakage. 

(VI) The cost per metric ton of greenhouse gas emissions reductions to 

achieve the statewide emissions targets established in Sections 38550 

and 38566. 

(Health & Safety Code § 38562(c)(2)(A)(i)) 

Staff’s initial concept paper prepared for the March 2, 2018 workshop outlined data 

available for the consideration of these factors in establishing the price ceiling.  For 

convenience, this data is reproduced as Tables 1 and 2 below. 

Table 1. Available Data for AB 398 Price Ceiling Considerations 

The need to avoid adverse impacts on 
resident households, businesses, and the 
state’s economy 

In the development of the 2017 Scoping 
Plan Update, it was demonstrated that a 
suite of policies that includes a Cap-and-
Trade Program, as currently structured, is 
the least cost portfolio of climate policies 
to achieve the 2030 target while meeting 
other statutory mandates (e.g., minimize 
leakage, technologically feasible, no 
disproportionate impacts on the most 
burdened communities) 

                                                           
3 https://www.arb.ca.gov/cc/capandtrade/meetings/20180302/ct_workshop_3-1-18.pdf  
4 https://www.arb.ca.gov/cc/capandtrade/meetings/20180302/ct_price_concept_paper.pdf  

https://www.arb.ca.gov/cc/capandtrade/meetings/20180302/ct_workshop_3-1-18.pdf
https://www.arb.ca.gov/cc/capandtrade/meetings/20180302/ct_price_concept_paper.pdf
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The 2020 tier prices of the allowance 
price containment reserve 

Information provided in Tables 1 and 2 of 
the initial concept paper prepared for the 
March 2, 2018 workshop 

The full social cost associated with 
emitting a metric ton of greenhouse 
gases 

The 2017 Scoping Plan Update utilized a 
Social Cost of Carbon price of $57 
($2015) in 2030 

The auction reserve price $16.20 ($2015) 

The potential for environmental and 
economic leakage 

AB 398 set the assistance factor at 1 from 
2021 through 2030 to address concerns 
regarding leakage 

The cost per metric ton of greenhouse 
gas emissions reductions to achieve the 
statewide emissions targets established 
in Sections 38550 and 38566 

The 2017 Scoping Plan Update includes 
AB 197 cost per metric ton values 

 

Table 2: Additional Information from Initial Concept Paper 

Topic Information 

Voluntary Corporate Carbon Pricing 

Voluntary corporate internal carbon 
pricing that can range from <$1 to >$800 
globally and as high as $150 within the 
United States.5 

Academic Research 
Academic study that found the existing 
social cost of carbon is too low and could 
be closer to $220.6 

 

During the March workshop, CARB staff discussed an initial price ceiling value range for 

2030 between $81 and $147 in 2015 dollars.  In response to a workshop comment, all 

prices presented in this document are standardized to 2015 dollars using an assumed 

inflation rate of 2 percent.  Staff received numerous informal comments following the 

workshop regarding the price ceiling value. 

Stakeholder comments on the price ceiling and price ceiling value indicated 

stakeholders had three general recommendations for the price ceiling: a first set of 

recommendations advocated for a low price ceiling value, a second set of 

recommendations advocated for a high price ceiling value, and a third set of 

                                                           
5 The voluntary corporate carbon pricing used year 2016 data.  In 2015 dollars, the U.S. company’s 
internal carbon pricing value is $147.06: https://b8f65cb373b1b7b15feb-
c70d8ead6ced550b4d987d7c03fcdd1d.ssl.cf3.rackcdn.com/cms/reports/documents/000/001/132/original/
CDP_Carbon_Price_2016_Report.pdf?1474269757.  
6 https://www.nature.com/articles/nclimate2481#t1  

https://b8f65cb373b1b7b15feb-c70d8ead6ced550b4d987d7c03fcdd1d.ssl.cf3.rackcdn.com/cms/reports/documents/000/001/132/original/CDP_Carbon_Price_2016_Report.pdf?1474269757
https://b8f65cb373b1b7b15feb-c70d8ead6ced550b4d987d7c03fcdd1d.ssl.cf3.rackcdn.com/cms/reports/documents/000/001/132/original/CDP_Carbon_Price_2016_Report.pdf?1474269757
https://b8f65cb373b1b7b15feb-c70d8ead6ced550b4d987d7c03fcdd1d.ssl.cf3.rackcdn.com/cms/reports/documents/000/001/132/original/CDP_Carbon_Price_2016_Report.pdf?1474269757
https://www.nature.com/articles/nclimate2481#t1
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stakeholders recommended CARB provide further clarity on the price ceiling 

mechanism prior to selecting a price ceiling value.  An additional set of comments 

provided specific price ceiling design recommendations.  Each of these sets of 

recommendations, and the motivations for them presented in each comment letter, are 

presented below. 

a. Stakeholder recommendations for a low Price Ceiling value 

A large contingent of stakeholders either argued for a price ceiling value at the low end 

(near $81) or below the range presented during the March workshop.  Most of these 

stakeholders affirmed the use of Cap-and-Trade in achieving low-cost emissions 

reductions, but focused on the affordability and political sustainability of the Program in 

the case of allowance values near the upper edge of the range (near $150).  The 

Climate Change Policy Coalition (CCPC), CalChamber, California Manufacturers and 

Technology Association (CMTA), Carbon Market Compliance Association (CMCA), 

California Council for Environmental and Economic Balance (CCEEB), Pacific Gas and 

Electric (PG&E), Sacramento Municipal Utility District (SMUD), Western States 

Petroleum Association (WSPA), California League of Food Processors (CLFP), 

California Independent Oil Marketers Association (CIOMA), and International Emissions 

Trading Association (IETA) each commented that a close-to-$147 allowance value 

could lead to unsustainable or unacceptable impacts on consumers and small 

businesses. 

The Southern California Public Power Authority (SCPPA) recommended a low price 

ceiling value to ensure utility rates remain manageable for ratepayers, especially low-

income consumers and small businesses, in the case of sustained allowance values 

near the price ceiling.  SMUD commented that prices near these levels would cause 

uncertainty in the Program’s continuation in the case of allowance scarcity, and a 

subsequent decrease in investment in carbon reductions by covered entities.  CMCA’s 

comments expressed the view that a close-to-$147 allowance value could lead to 

suspension of the Program in advance of utilization of AB 398’s cost containment 

features. 

PG&E also recommended other AB 398 direction take priority over the social cost of 

carbon, and also pointed towards studies valuing the social cost of carbon as between 

$60 and $80 and placing the ceiling value within this lower range.  PG&E’s range of 

social cost of carbon values differed from the range of values proposed by the Institute 

for Policy Integrity (see 3.b. below). 

CLFP commented that a price ceiling value close to $150 would add to uncertainty and 

increase the risk for leakage, and that minimizing uncertainty and leakage should take 

higher priority than a forecasted social cost of carbon in setting the ceiling value.  CMCA 

recommended the 2021 price ceiling value be between $45 and $70 (in 2015 dollars). 

SMUD recommended a price ceiling value no higher than $62 per metric ton in 2021, 

but at most, a 2030 price ceiling value near what the third tier of the current Reserve 
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would have been if it were extended to 2030 (around $75 to $90).  Turlock Irrigation 

District (TID) recommended a range of $45 to $70 for the 2021 value to minimize 

leakage risk. 

Pasadena Water and Power (PWP), the Gas Utilities Group (GUG), and CCEEB 

commented that the existing range seemed inconsistent with current market conditions.  

GUG specifically recommended a price ceiling value range of approximately $55 and 

$90 (in 2015 dollars).  This was tied to their assessment that a higher ceiling value 

would increase the difficulty of future WCI linkages.  WSPA commented that, of the 

considerations included in the two tables above, the voluntary carbon pricing value 

selected in Table 2 was an outlier relative to other voluntary carbon pricing values used 

by U.S. companies. 

b. Stakeholder arguments for a high price ceiling value 

A second set of stakeholders argued either for the high end of the $81 to $147 range, or 

a price ceiling value well above $147. 

The Natural Resources Defense Council (NRDC) recommended a high ceiling value 

(i.e., near $147) based on the interaction of the legislated target of 40 percent 

reductions below 1990 emissions by 2030 and the 2017 Scoping Plan’s cost per metric 

ton of other complementary measures.7  Specifically, NRDC argued that in the case of 

the ceiling mechanism reaching one-for-one reductions in emissions year 2030, many of 

the complementary measures needed to ensure consistency with the 2030 emissions 

target would cost well in excess of $150 per metric ton.  The California Environmental 

Justice Alliance (CEJA) and Asian Pacific Environmental Network (APEN) similarly 

recommended a price ceiling value of $150. 

The Environmental Defense Fund (EDF) also advocated for a price ceiling value 

“significantly above the current planned reserve price of $81.”8  EDF commented this 

value would be consistent with the social cost of carbon; would provide incentives for 

important within-cap emissions reductions measures such as carbon capture and 

storage (CCS); and would allow for greater revenue to ensure affordability of high 

quality reductions if one-for-one reductions are required at the ceiling value.  The 

Institute for Policy Integrity (IPI) also focused on setting the value well above the social 

cost of carbon.  IPI estimated this cost could be well over $80 to $100 per metric ton 

CO2e.  This is motivated by IPI’s recommendation that CARB ensure the full cost of 

carbon is internalized in the range of potential post-2020 allowance values.  Commenter 

Barbara Haya recommended an even higher price ceiling value based on studies 

showing social costs of carbon at $2,000 to $5,000 per metric ton CO2e (when not using 

a discount rate on damages). 

                                                           
7 Table 10, page 46 https://www.arb.ca.gov/cc/scopingplan/scoping_plan_2017.pdf  
8 https://www.arb.ca.gov/lists/com-attach/24-ct-3-2-18-wkshp-ws-WzoBZVZkBG4APgdY.pdf  

https://www.arb.ca.gov/cc/scopingplan/scoping_plan_2017.pdf
https://www.arb.ca.gov/lists/com-attach/24-ct-3-2-18-wkshp-ws-WzoBZVZkBG4APgdY.pdf


**FOR DISCUSSION PURPOSES ONLY** 
  

 
April 2018 7 
 

NextGen California (NextGen) recommended a price ceiling value range between $300 

and $1,500 per metric ton.  Specifically, NextGen “recommend[s] that CARB adopt as a 

price ceiling [value] the marginal cost per metric ton associated with the [Alternative 1: 

No Cap and Trade Scenario], but excluded from the Scoping Plan.”9  The two highest 

cost per metric ton measures associated with the Alternative 1 Scoping Plan scenario 

are the 30 percent Refinery measure and 5 percent utilization of renewable natural 

gas.10  The Scoping Plan assessed the cost of these measures at $300 and $1,500 per 

metric ton respectively.11  NextGen advocated this as appropriate based on this range’s 

ability to ensure the Cap-and-Trade Program would induce any reduction at a lower cost 

than the set of required direct regulations necessary to achieve the 2030 targets in the 

absence of the Cap-and-Trade policy. 

c. Stakeholder arguments for greater clarity on the Price Ceiling  

Four stakeholders recommended additional analysis and clarity on the specifics of the 

ceiling mechanism.  IETA advocated for the creation of a series of focus sessions to 

engage with stakeholders specifically on the price ceiling.  IETA was joined by PWP and 

the GUG in recommending CARB continue to work with stakeholders.  Western Power 

Trading Forum (WPTF) asked for greater clarity on details of the mechanism before 

taking a stance on specific price ceiling values.  WPTF asked for more clarity on the 

source of one-for-one reductions, and whether or not CARB or compliance entities 

would be responsible for the cost of introducing the instruments into the market. 

d. Stakeholders with specific Price Ceiling design recommendations 

Finally, four stakeholders (WPTF, SMUD, GUG, PG&E) provided specific design 

recommendations for the price ceiling.  WPTF suggested the price ceiling be made 

available based on the triggering of any one of multiple pre-defined market conditions, 

rather than using a pre-established frequency as discussed in the staff workshop.  

WPTF suggested two of these market conditions could be high allowance prices for a 

set length of time and the approach of a compliance event.  The GUG recommended 

continued use of the existing condition triggering (quarterly) reserve sales: the prior 

auction settlement price at 60 percent of the price ceiling allowance value. 

WPTF and SMUD agreed with the initial staff thinking that price ceiling instruments 

should be used solely for compliance by being placed directly into compliance accounts 

(though WPTF recommended new post-2020 Reserve allowances not be restricted 

solely to compliance use).  PG&E instead recommended minimal restrictions on how 

entities could use these instruments.  PG&E commented that placing instruments 

directly into compliance accounts might result in unforeseen market consequences.  

PG&E advocated that even with minimal restrictions, as price ceiling instruments would 

                                                           
9 “NGCA Cap and Trade Reg Revision Discussion Draft Comment 3-16-2018.pdf” page 3: 
https://www.arb.ca.gov/lists/com-attach/28-ct-3-2-18-wkshp-ws-BWsHZAd+ByBSM1M2.zip  
10 CARB, November 2017, “Scoping Plan Appendix D Pathways” 
https://www.arb.ca.gov/cc/scopingplan/2030sp_appd_pathways_final.pdf  
11 Table 10, page 46 https://www.arb.ca.gov/cc/scopingplan/scoping_plan_2017.pdf 

https://www.arb.ca.gov/lists/com-attach/28-ct-3-2-18-wkshp-ws-BWsHZAd+ByBSM1M2.zip
https://www.arb.ca.gov/cc/scopingplan/2030sp_appd_pathways_final.pdf
https://www.arb.ca.gov/cc/scopingplan/scoping_plan_2017.pdf
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be the highest cost instruments in the market entities would naturally seek to reduce 

obtaining any price ceiling instruments beyond those needed for compliance. 

SMUD recommended the price ceiling have separate mechanisms for allowances and 

AB 398’s additional metric tons.  SMUD recommended the allowances populating the 

ceiling be subject to existing Reserve rules on proceeds and auction structure (i.e., 

placed in the Greenhouse Gas Reduction Fund and subject to the existing conditions to 

hold auctions). 

4. New post-2020 Reserve tier prices 

AB 398 is silent on the placement of the new Post-2020 Reserve tier prices.  As with the 

price ceiling, however, CARB staff will use the information in Tables 1 and 2 as well as 

stakeholder feedback to inform a proposal for specific new post-2020 Reserve tier 

prices.  Stakeholders provided three broad initial recommendations for setting the new 

post-2020 Reserve’s tier prices: recommendations for low tier prices, recommendations 

for high tier prices, and a third recommendation for tier prices equally spaced between 

the auction reserve price (ARP) and price ceiling value. 

a. New Post-2020 Reserve: low tier prices 

IETA, CIOMA, WSPA, and TID recommended low tier prices.  IETA advocated for 

reserve tier prices lower than the $70 per metric ton range contemplated during the 

workshop.  IETA and WSPA expressed concern that a first cost containment point at or 

above $70 would provide insufficient time to prevent price spikes, and prevent the 

Independent Emissions Market Advisory Committee (IEMAC) from providing meaningful 

feedback on the Cap-and-Trade market’s probability of accessing the price ceiling.  

CIOMA also advocated for lower tier prices to help protect consumers in advance of 

reaching the ceiling.  TID recommended using the first and second tiers of the current 

Reserve as a guide for the new post-2020 reserve tier prices. 

Near Zero recommended low tier prices in the early 2020s, escalating quickly over time 

so long as large downward adjustments are made to the emissions allowed under the 

Program (see Section 8: Overallocation as Written in AB 398). 

b. New Post-2020 Reserve: High Tier Prices 

NextGen recommended the new post-2020 Reserve tier allowances not be placed at 

prices that would prevent price discovery in the range of prices between the ARP and 

price ceiling value.  NextGen suggested evaluating 75, 85, and 95 percent of the price 

ceiling value as potential prices for the reserve tiers, with an annual price adjustment 

consistent with the ARP methodology.  As with the price ceiling value, IPI focused on 

the social cost of carbon, emphasizing that “the [reserve] tier prices should be above the 

Interagency Working Group’s ‘central’ estimate of $58 per [metric] ton of CO2 (in 2015 

dollars).”12 

                                                           
12 Page 2 https://www.arb.ca.gov/lists/com-attach/45-ct-3-2-18-wkshp-ws-ViYCa1A9AjgLblcu.pdf   

https://www.arb.ca.gov/lists/com-attach/45-ct-3-2-18-wkshp-ws-ViYCa1A9AjgLblcu.pdf
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c. New Post-2020 Reserve: Equally Spaced Tiers 

A third set of stakeholders recommended an equal spacing of tiers between the ARP 

and price ceiling value. 

Some stakeholders had specific reasons for why they preferred this methodology.  EDF 

supported an equal spacing approach so that each tier might serve as a signal to 

compliance entities that a new suite of abatement strategies might now be cost 

effective.  Similarly, SMUD recommended significant spacing to allow for additional 

abatement activities that include multi-year lead times, and to provide two distinct 

“speed bumps” if allowances became scarce.  While CLFP, CMCA, and British 

Petroleum (BP) did not take a stance on specific prices, they advocated for tiers 

sufficiently spaced to provide clear signals to market participants to engage in new 

reduction activities.  CCEEB did not take a position on a specific price ceiling value, but 

commented that an equally spaced approach would allow time for the IEMAC to provide 

recommendations.  Finally, SMUD recommended the allowances obtained from the new 

Post-2020 Reserve not be restricted solely to use for compliance. 

Additional stakeholders with a preference for the equally-spaced tiers approach 

recommended specific tier prices.  SCPPA, GUG, PG&E, and IETA each recommended 

a ceiling value near $80, or recommended a range of acceptable ceiling values that 

included $80.  Given their preference for equally-spaced tiers, and a projected ARP 

around $25, this would imply that they recommended the first cost containment tier be 

placed between $40 and $45, and the second tier be placed between $60 and $65. 

SMUD recommended a lower range around $30 for the first tier and $50 for the second 

tier.  EDF’s higher price ceiling recommendation would imply a first containment point 

between $60 and $70, and a second containment point slightly above $100. 

5. Distribution of allowances within the New Post-2020 Reserve and Price Ceiling 

Two additional topics discussed during the March workshop were the sources of 

allowances that might populate the new post-2020 Reserve, and the GHG reductions 

behind the “additional metric tons [offered to compliance entities] once [all price ceiling] 

allowances are… used.”13  New post-2020 Reserve tier and price ceiling allowance 

sources discussed in the March workshop included the approximately 52 million 

allowances that would be removed from the post-2020 annual allowance budgets and 

moved to the post-2020 Reserve specified in the 2016 rulemaking, and the 22 million 

allowances reflecting the increase from 4 percent to 6 percent offset usage limit from 

2026 through 2030. 

Stakeholders provided an array of recommendations on each of the allowance pools, 

including the recommendation to retire them.  A second set of stakeholders provided 

comments on mechanisms to procure one-for-one reductions. 

                                                           
13 Slide 12: https://www.arb.ca.gov/cc/capandtrade/meetings/20180302/ct_workshop_3-1-18.pdf  

https://www.arb.ca.gov/cc/capandtrade/meetings/20180302/ct_workshop_3-1-18.pdf
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a. Post-2020 Reserve’s 52.4 million allowances from 2016 rulemaking 

Stakeholders took three positions on the 2016 rulemaking’s post-2020 Reserve 

allowance supply of approximately 52 million allowances from under the post-2020 

budgets.  EDF, CEJA, and APEN recommended directly retiring the 52 million 

allowances to account for the expected 2021 emissions levels, rather than the straight-

line decline in the regulation.  EDF recommended this retirement based on the following 

elements: accelerating the speed with which one-for-one reductions would be used for 

cost containment; the introduction of absolute price protection via a hard price ceiling 

decreasing the need for large cost containment tiers; and consistency with EDF’s 

assessment of the original cap setting process that created the 2013 budget based on 

emissions reporting. 

Instead of directly retiring the 52 million allowances, NRDC recommended placing them 

in the price ceiling.  If the 52 million allowances were instead placed in the new post-

2020 Reserve, NRDC advocated revisiting the projected post-2020 budgets based on 

more recent pre-2021 emissions data.  IPI recommended placing the allowances to the 

second tier or price ceiling to ensure price containment would be above a potential 

higher future revaluation of the social cost of CO2e, unless other AB 398 considerations 

require that the allowances go to the lower tier. 

Finally, IETA, CMCA, PG&E, CCEEB, GUG, WPTF, TID, and Near Zero recommended 

issuing the approximately 52 million allowances to the new post-2020 Reserve tiers.  

IETA, CMCA, PG&E, CCEEB, the GUG, and WPTF recommended placing the 

allowances into the new post-2020 Reserve to expand the availability of allowances at 

prices below the price ceiling value.  CCEEB, CMCA, and PG&E commented that 

placing any additional allowances in the ceiling would be ineffective in providing 

additional cost containment, as the ceiling will be modified to offer one-for-one 

reductions when required.  TID specifically recommended the approximately 52 million 

allowances be placed in equal proportion into the first and second tiers to make each 

tier “more effective in slowing down potential price spikes.”14 

Near Zero supported placement of these allowances into a reserve tier or the price 

ceiling.  This recommendation was part of a broader recommendation to reduce 

allowances available via auction while making the tier prices and ceiling price start from 

lower values, but then escalate quickly through the 2020s. 

b. Two percent withholding of vintage 2026-2030 allowances 

During the March workshop, staff sought comments on withholding 2 percent of the 

2026 through 2030 budgets (22 million) to reflect the increase in offset usage.  NRDC, 

IPI and EDF were supportive of this idea.  NRDC and IPI preferred placing the 

instruments in the price ceiling, or alternately into the second tier.  EDF had no 

                                                           
14 Page 3 https://www.arb.ca.gov/lists/com-attach/60-ct-3-2-18-wkshp-ws-ADRUf1AyV2UDdQZn.pdf  

https://www.arb.ca.gov/lists/com-attach/60-ct-3-2-18-wkshp-ws-ADRUf1AyV2UDdQZn.pdf
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recommendation of where the instruments should be placed.  CEJA and APEN 

recommended retiring the allowances rather than placing them in cost containment. 

IETA was supportive of moving an unspecified number of allowances from within the 

post-2020 budgets to the new post-2020 cost containment tiers, but was not supportive 

of withholding the 22 million.  PG&E also recommended against putting the 22 million 

into cost containment: they believe this would magnify the impact of AB 398’s reduction 

of the post-2020 offset usage limits.  SMUD also commented that an additional 2 

percent of 2026 through 2030 would be relatively ineffective, and instead recommended 

continued use of the existing borrowing from future allowance budgets.  SMUD 

recommended potential borrowing be reduced to 5 percent of future vintage budgets, 

rather than the existing 10 percent. 

c. AB 398 mandated placement of pre-2020 Reserve allowances to Price Ceiling 

NextGen recommended retiring the 42 million allowances that AB 398 directs CARB to 

take from the current Reserve and place into the price ceiling.  This is motivated by 

NextGen’s assessment that the Program should have smaller post-2020 allowance 

budgets; and a desire to trigger contracts with sources of one-for-one carbon 

reductions, and the potential to use excess revenue to reduce in-state emissions. 

d. One-for-one reduction instrument sources and procurement 

Seven stakeholders (WPTF, EDF, CMCA, PG&E, SMUD, NextGen, and TNC) provided 

additional recommendations regarding categories of instruments that could be used for 

one-for-one reductions, as well as ways to procure these instruments. 

EDF, PG&E, CMCA, SMUD, and NextGen all recommended CARB prepare a list of 

eligible projects that could provide the reductions required under AB 398’s one-for-one 

requirement for additional metric tons made available through the price ceiling if 

allowances within the price ceiling are exhausted.  PG&E advocated for instant eligibility 

of instruments generated through any offset protocols active in any of the Western 

Climate Initiative (WCI) jurisdictions, and instruments from one-way linkages. 

PG&E and CMCA also advocated for developing multiple procurement methodologies 

to quickly obtain eligible instruments upon generating the revenue from metric tons sold 

through the price ceiling mechanism, as well as identifying conditions under which pre-

contracting might start.  PG&E and CMCA suggested establishing requirements that 

one-for-one projects be completed within a set number of years. 

TNC recommended identifying natural and working lands as the preferred source of 

one-for-one reductions.  TNC recommended advanced contracts with these one-for-one 

reduction sources prior to 2021 via use of Greenhouse Gas Reduction Fund (GGRF) 

and other funding sources.  TNC argued that advanced contracting could allow for 

better achievement of the 2030 target, and serve as a motivator for innovation in 

identifying qualified measures from natural and working lands. 
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6. Banking rules 

CARB staff also discussed banking during the March workshop, and requested 

stakeholder feedback on “which factors, in addition to those in AB 398, are important to 

assess to determine if any modifications to existing banking rules are needed.”15 

LADWP, Latham and Watkins (L&W), and SCPPA emphasized that banking 

encourages early action, and that changes to banking rules midway through the 

Program would penalize the early action that has allowed for greater initial reductions to 

date.  EDF commented that existing holding limits were sufficient to address any 

potential issues with banking while CCEEB and PG&E recommended an expansion of 

holding limits to reduce market volatility. 

CCPC, LADWP, SMUD, BP, CMCA, and CalChamber support the existing banking 

rules as they pertain to market power mitigation and market efficiency.  CCPC stated 

that the Program’s banking rules allow for “long-term stability and investment that drives 

GHG reductions… [and ensure] both transparency and market oversight.”16  LADWP 

and CMTA also stated that to date, their perspectives are that market power issues do 

not warrant changes to banking. 

SCPPA commented that for electric distribution utilities, banking would become 

increasingly important going forward based on the combination of restricted allowance 

supply and decreasing allocation.  Similarly, the GUG advocated that any banking rule 

modifications should take into account that CARB’s auctions provide allowances that 

are only eligible for compliance with the following year’s emissions, i.e., entities 

participating at auction with variable future allowance needs would be penalized by 

significant restrictions on the ability to acquire allowances for future use. 

NextGen and Near Zero recommended changes to the existing Program’s banking 

rules. NextGen recommended proactively preparing for changes to banking practices as 

allowances become more scarce, but recommended doing so by decreasing the value 

of banked allowances, or enacting some mechanism to credit entities a fraction of the 

value of the allowances that would otherwise be banked across compliance periods. 

Near Zero recommended discounting allowances in entity’s holding accounts to reduce 

the total supply of allowances.  CEJA and APEN recommended eliminating across-year 

banking, requiring that emissions be at or below each year’s allowance budget, much 

like a cap and decline program. 

7. The disposition of allowances remaining unsold at auction 

Four stakeholders (CCPC, CLFP, CCEEB, and EDF) commented on the treatment of 

allowances remaining unsold at auction.  While CCPC, CLFP, and CCEEB advocated 

for the termination of the provision for unsold allowances to be placed into the Reserve 

after 24 months, AB 398 gives direction to continue this mechanism.  Resources for the 

                                                           
15 Slide 21: https://www.arb.ca.gov/cc/capandtrade/meetings/20180302/ct_workshop_3-1-18.pdf 
16 Page 2 https://www.arb.ca.gov/lists/com-attach/19-ct-3-2-18-wkshp-ws-B2RWMwR1WGhSC1Az.pdf  

https://www.arb.ca.gov/cc/capandtrade/meetings/20180302/ct_workshop_3-1-18.pdf
https://www.arb.ca.gov/lists/com-attach/19-ct-3-2-18-wkshp-ws-B2RWMwR1WGhSC1Az.pdf
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Future (RFF) via EDF, discussed the option of reducing the speed at which unsold 

allowances re-enter each auction.  This would have the effect of increasing the portion 

of unsold current vintage allowances moved to the new post-2020 Reserve tiers or price 

ceiling in response to a sequence of undersubscribed auctions. 

8. Overallocation as Written in AB 398 

In stakeholder comments, perspectives on overallocation was discussed largely in the 

framework of whether the post-2020 emissions budgets were sufficient to drive 

emissions reductions in the 2020s and the year 2030. 

CCPC, CMTA, WPTF, SCPPA, PG&E, SMUD, WSPA, and LADWP viewed potential 

reductions to post-2020 caps as premature.  CCPC, PG&E, CalChamber, CMTA, 

SMUD, and LADWP framed overallocation as “over compliance,” and the result of 

success in achieving early action and reductions in the existing program.  CCPC and 

CMTA both recommended CARB wait until at least 2025 before seeking to adjust for 

potential oversupply.  L&W viewed overallocation as a condition where long-term supply 

exceeds long-term demand such that it compromises long-term reduction goals, and 

stated that the Program was not yet in a position of overallocation. 

L&W, SMUD and PG&E commented that if the program were extended post-2030, a 

portion of banked supply would likely be used post-2030 as caps continued to decrease.  

L&W stated that shrinking emissions budgets now would create uncertainty for market 

participants, and that existing design features were sufficient to prevent potential 

overallocation.  L&W and SMUD generally advocated for delaying any potential 

adjustments to allowance supply until further into the Program.  SMUD listed continued 

economic growth, unsold allowance placement to the new post-2020 Reserve or price 

ceiling, future linkages, and reduced availability of hydroelectricity as some of the 

demand-side reasons for caution in restricting future budgets.  SMUD and WSPA 

commented that linkage with Ontario and Québec would affect allowance supply 

available to California entities, with WSPA assessing that Ontario and Quebec would be 

net buyers of WCI allowances. 

SCPPA and PG&E stated it is too early in the market’s history to justify supply 

adjustments, and that permanent reductions in allowance supply could increase 

allowance values in earlier years of the program to levels unnecessary to achieve the 

2030 target.  CCEEB views reductions to future budgets and new post-2020 Reserve 

tier allowances as likely to drive the allowance value to the price ceiling value.  They 

believe that over time, the greater speed of post-2020 reductions relative to the current 

Program will gradually tighten the market. 

NextGen defined overallocation as the sum of 2013 to 2020 allowances held in the 

auction account, Reserve, and entity holding accounts after the end of the third 

compliance period.  They believe this will be between 100 and 200 million allowances.  

They recommended reducing the post-2020 caps in an amount equivalent to this then-

calculated oversupply; decreasing the value of allowances held in holding accounts, the 
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auction account, and the Reserve in proportion to the oversupply; or directly retiring 

allowances from entity holding accounts, or the pools of post-2020 cost containment 

allowances. 

The Center for Biological Diversity believes the Program will have banked allowances 

between 190 to 300 million in excess of pre-2021 compliance obligations, and 

recommends retiring or devaluing all banked allowances from the pre-2021 Program. 

CEJA and APEN recommended retiring all allowances from the first three compliance 

periods (i.e., all 2013-2020 allowances) at the start of 2021. 

Near Zero commented that some prior analysis has shown the market has allowances 

exceeding near term demand, and recommends “program cap adjustments, discounting 

banked allowances, and / or other creative approaches developed collaboratively with 

stakeholders”17 at the same time as enacting lower tier prices and a low price ceiling 

value in the early 2020s that increase quickly over time.  PG&E, L&W, TID, WSPA, and 

Modesto Irrigation District opposed these measures.  WSPA commented that “it [would 

be] virtually impossible for obligated parties to develop a compliance strategy based on 

a moving target.”18 SMUD commented that decreasing the compliance value of 

previously-purchased allowances would constitute a “taking” of value that was 

purchased from the State in good faith. 

9. Direct Environmental Benefits (DEBs) 

Offsets are an important source of cost containment for the Program.  AB 398 provided 

direction that one half of offsets used to comply with the Program post-2020 should 

provide Direct Environmental Benefits (DEBs) to the state of California. Specifically: 

For purposes of [defining DEBs eligibility of an offset generated in the 

post-2020 Program], “direct environmental benefits in the state” are the 

reduction or avoidance of emissions of any air pollutant in the state or 

the reduction or avoidance of any pollutant that could have an adverse 

impact on waters of the state.19 

A majority of stakeholders voiced support that CARB should adopt the precise language 

of the statute into the Regulation.  These include Dentons US LLP (Dentons), 

Honeywell International, Inc. (Honeywell), Finite Carbon (Finite), Native American 

Venture Fund (NAVF), Verified Emission Reduction Association (VERA), American 

Carbon Registry (ACR), The Nature Conservancy (NAC), New Forests (NEF), The 

Center for Biological Diversity (CBD), Indigenous Peoples Reducing Emissions (IPRE), 

EDF, NRDC, CLFP, and CMCA support CARB staffs’ proposal to use the exact words 

in the statute to define DEBs in the Regulation.  CEJA and APEN commented that the 

                                                           
17 Page 4, https://www.arb.ca.gov/lists/com-attach/39-ct-3-2-18-wkshp-ws-VzkCYVAwByYHXlIo.pdf  
18 Page 2, https://www.arb.ca.gov/lists/com-attach/66-ct-3-2-18-wkshp-ws-UiVdKFAhBTcBWANg.pdf  
19 Health and Safety Code 38562(c)(2)(E)(i)-(ii) 

https://www.arb.ca.gov/lists/com-attach/39-ct-3-2-18-wkshp-ws-VzkCYVAwByYHXlIo.pdf
https://www.arb.ca.gov/lists/com-attach/66-ct-3-2-18-wkshp-ws-UiVdKFAhBTcBWANg.pdf
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proposed process of determining DEBs should be rejected as vague, inconsistent, and 

vulnerable to loopholes. 

ACR, Dentons, commenter Galen Ross, CBD, BP, CLFP, and PG&E commented that 

location should serve as criterion for determining DEBs, with projects located in 

California automatically qualifying for DEBS.  IETA and PG&E commented that projects 

physically located in California should automatically qualify for DEBs for both past and 

future CARB offset credit issuances.  Commenter Barbara Haya, CBD, and CEJA and 

APEN commented their view that projects located in CA do not always create DEBs in 

CA, citing ODS projects as an example. 

Dentons, SCPPA, Honeywell, Finite, CAR, NAVF, EDF, IETA, VERA, CCEEB, CLFP, 

PG&E, BLUE, IPRE, and CMCA support CARB’s assertion that out of state projects 

have DEBs in California.  CAR, CCEEB, PG&E, and IPRE encourage CARB to consider 

the ways ODS projects generate DEBs in California. 

The Climate Action Reserve (CAR), NRDC, and NAC urge CARB to develop criterion to 

determine if a project qualifies as DEB.  Finite, VERA, NAC, and NEF recommended 

that once a project has been approved as DEB, a system should be implemented that 

would allow substantially similar projects to be awarded DEB determination with minimal 

additional expense/cost burden to entities.  BP recommended CARB should include the 

DEBs determination in the listing process to avoid delays during the project verification 

process.  BP also noted that if DEB assessments are public, the process could 

encounter delays.  NAVF and Shell Energy (Shell) encourage CARB to implement a 

timeline process by which the DEB determination would be completed to provide more 

certainty for offset project developers and financiers. 

NAC and CBD commented that developing and applying criterion for DEBs would be a 

challenging undertaking.  Dentons, Finite, NRDC, VERA, Bluesource (Blue), and IPRE 

voiced concern about legal issues arising if bright line criterion were created to 

determine DEBs, instead suggesting broad interpretation of DEBs to protect against 

legal issues. 

Dentons asks CARB to actively consider adopting additional protocols to supply more 

DEBs qualified offsets.  NextGen commented that for an offset to bear the distinction of 

being a true DEB, it should be over and beyond any indirect benefits attributed to the 

project. 

Concerning the use of watersheds, commenter Galen Ross, and BP commented that 

the definition of watershed should be more clearly defined as, “water sheds of state 

waters” as these have an effect on waterways in California.  Pacific Forest Trust (PFT) 

and CMCA propose that CARB stipulate that forest offset projects in watersheds that 

flow into California meet the DEB requirement.  Commenter Barbara Haya argued that a 

project located adjacent to a waterway flowing into California does not guarantee DEBs 

in the state, stating that not all emissions effect water quality. 
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Concerning retroactive project evaluation, NAVF and VERA strongly encourage CARB 

to reconsider applying AB 398 to existing projects and projects with issued credits 

before 2020.  WPTF and commenter Galen Ross urge CARB to develop criterion to 

retroactively determine if projects qualify as DEB before 2022 compliance deadline.  

Finite, NAVF, and VERA voiced concern about financial repercussions that could occur 

if projects with credits already in the marketplace were retroactively evaluated for DEBs.  

VERA and PFT also voiced concern about the potential significant expenditure of 

stakeholders and CARB if projects are subjected to retroactive evaluation.  ACR 

commented that to disqualify projects based on DEB criteria would be subjecting them 

to standards that did not exist when the investment decision was made.  Finite, VERA, 

NEF, and Blue recommend that offset projects listed/existing credits prior to the 

finalization of this rulemaking be exempt from the DEBs evaluation process.  Finite, 

VERA, NEF, and PFT recommend that all offset projects with issued credits prior to the 

finalization of this rulemaking be exempt from the DEBs evaluation process and the new 

DEBs usage limitations should not apply.  Finite and VERA believe that offset credits 

from projects listed with an OPR by December 31, 2020 should automatically be 

deemed to have met the DEBs requirement. 

10. Next Steps 

This comment paper was drafted to aid stakeholders in orienting themselves to the 

major comments submitted to date on the topics outlined in this comment paper.  As 

mentioned previously, additional comments submitted on other topics not included in 

this comment paper have been reviewed and continue to be considered by CARB staff.  

CARB staff looks forward to additional comments submitted following the April 26, 2018 

workshop.  As indicated in the listserv Notice for the April 26 workshop, stakeholders 

will have an opportunity to provide written comments during an informal comment period 

following the workshop.  Any additional comments must be submitted by 5:00 p.m. 

Pacific time on Thursday, May 10, 2018. 



April 26, 2018 - Workshop to Discuss Possible Revisions to the Cap-and-Trade 

Regulation: Public Comments 

# Received From Subject 
Comment 

Period 

Date/Time 
Added to 
Database 

Additional 
Form Letters 

or 
Attachments 

1 Adams, Lilian, 
Don't let polluters off 
the hook 

1st 
Workshop 

2018-05-04 
11:41:55 

Link

2 
Burtraw, Dallas , 
Resources for 
the Future 

Revisions to the Cap 
and Trade 
Regulation 

1st 
Workshop 

2018-05-08 
16:38:33 

Link

3 Lack, Randall, 

Comment on the 
Transition to 
Advanced 
Formulation Blowing 
Agents in Foam 
Manufacturing Use 

1st 
Workshop 

2018-05-09 
09:56:02 

Link

4 Ferlita, Jackie , 
American Carbon 
Registry 
Methodology 

1st 
Workshop 

2018-05-09 
12:02:29 

Link

5 
Kinney, Javier, 
Yurok Tribe 

Yurok Tribe 
Comments on 
CARB Cap and 
Trade Regulations 

1st 
Workshop 

2018-05-09 
12:07:44 

Link

6 
Fort, Jeffrey, 
Dentons US LLP

Comments re: 
Workshop to 
Discuss Possible 
Revisions to the Cap 
and Trade 
Regulation 

1st 
Workshop 

2018-05-09 
14:20:49 

Link

7 
Kelly, Chris, The 
Conservation 
Fund 

comments on 
4.26.18 workshop 

1st 
Workshop 

2018-05-09 
14:29:49 

Link

8 
Welther, Mark , 
Redwood Forest 
Foundation, Inc 

RFFI & URFC 
Comment Letter on 
Possible Revisions 
of Cap-and-Trade 
Regs 

1st 
Workshop 

2018-05-09 
18:14:19 

Link



9 
Wood, Patrick, 
Ag Methane 
Advisors 

Comments Re: 
Invalidation, 
Regulatory 
Compliance and 
DEBs 

1st 
Workshop 

2018-05-09 
20:00:55 

Link 

10 Lee, Robert,  

Climate Action 
Reserve comments 

1st 
Workshop 

2018-05-10 
12:50:47 

Link 

11 
Phung, Bang, 
LADWP 

Los Angeles 
Department of 
Water and Power 
Comments on Cap 
and Trade April 
Workshop 

1st 
Workshop 

2018-05-10 
13:00:58 

Link 

12 
Shaw, Michael, 
CMTA 

April 26th C&T 
Informal Workshop- 
Ag/Industrial 
Coalition Comments 

1st 
Workshop 

2018-05-10 
13:17:54 

Link 

13 

Nowicki, Brian, 
Center for 
Biological 
Diversity 

Center for Biological 
Diversity comments 

1st 
Workshop 

2018-05-10 
14:14:18 

Link 

14 
Cullenward, 
Danny, Near 
Zero 

Near Zero 
comments (Apr. 
2018 workshop) 

1st 
Workshop 

2018-05-10 
14:33:38 

Link 

15 

Kaseweter, 
Alisa, Bonneville 
Power 
Administration 

Comments: April 26 
Workshop, GHG 
Accounting and EIM 

1st 
Workshop 

2018-05-10 
13:52:31 

Link 

16 
Stubbings, 
Curtis , Praxair, 
Inc. 

Cap and Trade 
Workshop 
Comments 

1st 
Workshop 

2018-05-10 
14:55:15 

Link 

17 Welther, Mark,  

Comments 
regarding April 26th 
cap and trade 
meeting 

1st 
Workshop 

2018-05-10 
15:17:01 

Link 

18 
Benn, Mike, 
Powerex 

Powerex Comments 
on Workshop to 
Discuss Possible 
Revisions to the 

1st 
Workshop 

2018-05-10 
15:45:40 

Link 



Cap-and-Trade 
Regulation 

19 
Andrews, Justin, 
Lhoist North 
America 

Comments on Cap-
and-Trade 
Workshop 

1st 
Workshop 

2018-05-10 
15:51:50 

Link 

20 
Craig, Andrew, 
California 
Bioenergy LLC 

Comments on Cap 
& Trade 

1st 
Workshop 

2018-05-10 
16:08:56 

Link 

21 
Ali, Fariya, 
Pacific Gas & 
Electric (PG&E) 

PG&E Comments in 
response to April 26, 
2018 C&T 
Workshop 

1st 
Workshop 

2018-05-10 
16:22:22 

Link 

22 
Leslie, John, 
Attorney for 
Shell Energy 

Shell Energy 
Comments on 
Workshop on 
Possible Revisions 
to Cap-and-Trade 
Regulations 

1st 
Workshop 

2018-05-10 
16:22:42 

Link 

23 
Patney, Arjun, 
American 
Carbon Registry 

Comments re Apr. 
26, 2018 C&T 
amendments 
workshop 

1st 
Workshop 

2018-05-10 
16:20:29 

Link 

24 
Sullivan, Katie, 
IETA 

IETA Comments on 
Workshop-Potential 
Revisions to CT 
Regulatioin 

1st 
Workshop 

2018-05-10 
16:28:41 

Link 

25 

Larrea, John, 
California 
League of Food 
Producers 

Comments on April 
26 workshop on 
Cap-and-Trade 

1st 
Workshop 

2018-05-10 
16:31:27 

Link 

26 
Ali, Fariya, 
Pacific Gas & 
Electric (PG&E) 

PG&E Foam 
Blowing Agents 
Offset Protocol 
Support Letter 

1st 
Workshop 

2018-05-10 
16:27:13 

Link 

27 
DeRivi, Tanya, 
SCPPA 

SCPPA Comments 
on April 2018 CnT 
Workshop 

1st 
Workshop 

2018-05-10 
16:32:55 

Link 



28 
Brunello, Tony, 
California Forest 
Carbon Coalition 

Comments 
regarding April 26th 
cap and trade 
meeting 

1st 
Workshop 

2018-05-10 
16:43:24 

Link 

29 
Twight, Cedric, 
Sierra Pacific 
Industries 

Comments 
regarding April 26th 
cap and trade 
meeting 

1st 
Workshop 

2018-05-10 
16:43:24 

Link 

30 
Westerfield, 
William, SMUD 

SMUD Comments 
on Potential Post AB 
398 Cap-and-Trade 
Amendments 

1st 
Workshop 

2018-05-10 
16:40:44 

Link 

31 
Costantino, Jon, 
VERA 

VERA Comments on 
Offset Provisions 

1st 
Workshop 

2018-05-10 
16:45:41 

Link 

32 

Breidenich, 
Clare, Western 
Power Trading 
Forum 

Comments on Cap 
and Trade 
Amendments 

1st 
Workshop 

2018-05-10 
16:45:15 

Link 

33 Grizard, Erin,  

Bloom Energy 
Comments on the 
Scope of the 
Amendments to the 
Cap-and-Trade 
Regulation 

1st 
Workshop 

2018-05-10 
16:37:00 

Link 

34 Casias, Mark,  

SoCalGas 
Comments on Cap-
and-Trade 
Amendments 

1st 
Workshop 

2018-05-10 
16:48:48 

Link 

35 Haya, Barbara,  

Comments on 
proposed cap-and-
trade amendments 

1st 
Workshop 

2018-05-10 
16:54:16 

Link 

36 
Carim , Michael, 
First 
Environment  

Comments 
1st 

Workshop 
2018-05-11 
10:48:46 

Link 

37 Stockdale, Joe,  Comments 
1st 

Workshop 
2018-05-11 
10:48:46 

Link 

38 
Wenham, 
Richard,  

Air Resources Board 
Offset Credits 

1st 
Workshop 

2018-05-15 
15:04:18 

Link 



39 Smith, Steven,  Comments 
1st 

Workshop 
2018-05-17 
12:47:18 

Link 

40 
van Aelstyn, 
Nicholas,  

Comments 
1st 

Workshop 
2018-05-21 
12:37:32 

Link 

41 
Roberts , Tiffany 
, WSPA 

WSPA comment 
letter 

1st 
Workshop 

2018-05-25 
12:42:55 

Link 

 



Form Letter (1195 Received) 
 
First Name: Charlotte 
Last Name: McGoldrick 
Email Address: mcgoldrick.charlotte@gmail.com 
Affiliation:  
 
Subject: Don't let polluters off the hook 
Comment: 
 
Dear California Air Resources Board, 

 

I am writing to urge CARB to protect the health of our communities 

by implementing strong rules for Californias historic cap-and-trade 

program. We need to maintain, not weaken, incentives in our rules 

to make big polluters, like oil refineries, cut pollution, and we 

need market rules that will result in the real pollution reductions 

we need in order to hit our climate targets. That means eliminating 

excess allowances from the market and maintaining, not increasing, 

current industrial assistance factors. 

 

Without fair accounting for how many pollution permits should be 

made available, our cap-and-trade program is toothless. Despite 

receiving an overwhelming number of pollution permits for free, and 

a cap-and-trade market that currently issues far too many permits, 

the fossil fuel industry is asking for additional giveaways at the 

expense of Californias taxpayers and the climate. This is 

unacceptable. 

 

The fossil fuel industrys demand for a $365 million giveaway over 

the next three years is indefensible, and their request that CARB 

offer pollution permits well in excess of what is needed puts our 

2030 climate goals at grave risk. California should be holding 

polluters accountable and investing in clean energy, not caving 

into the never-ending series of demands from corporations that 

pollute our air. 

 

To stay true to CARBs mission, you have a responsibility to 

safeguard the health of the communities hit hardest by air 

pollution caused by oil refineries.  

 

Sincerely, Charlotte McGoldrick 

 
Attachment: 

Original File Name: 

Date and Time Comment Was Submitted: 2018-05-10 10:26:31 
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May 8, 2018  

Comments for California on Revisions to the Cap-and-Trade Regulation 

Submitted by:  

Dallas Burtraw, Resources for the Future, 1616 P Street, Washington DC 20036 / burtraw@rff.org 

These comments address the design and implementation of price and cost containment in the cap-and-

trade program. I have two main suggestions for consideration by the Air Resources Board. 

1. The market could be simplified if the sale of all allowances including those sold at price 

containment point prices was aligned with the regular auction. 

2. “Emissions containment points” that apply a minimum price to a portion of the intended 

allowance supply, at a price above the auction price floor, could creating a more price-

responsive allowance supply that would limit oversupply after 2020. 

1. Mechanics of Sales from the New Post-2020 Reserve 

The timing of sales of allowances at the price containment points could be aligned with the regular 

(quarterly) auctions to improve administration, transparency, and preclude the possibility of unintended 

outcomes associated with those allowance sales.  

Currently, the sale of allowances from the Allowance Price Containment Reserve occurs separately in 

time from the quarterly allowance auction. This difference in timing introduces possibilities for temporal 

inconsistency. The Reserve comes into use if the demand for allowances in a quarterly auction is greater 

than the supply at a price containment point; however, the allowances are not made available for 

several weeks, during which time movement in the market might make their sale unnecessary.  

Allowances from the Reserve could be made available at specified price points as part of the regular 

auction. The tiers of the Allowance Reserve would bring additional allowances into the market by 

applying “reserve prices” set at the price containment points. If the auction price were to rise to these 

price points, the allowances from the Reserve would enter the market and be distributed without 

creating a distinction among the allowances that could be used for compliance, and without time for 

other market dynamics to intervene.  

2. Emissions Containment Points Would Limit the Possibility for Over-Supply  

There is an opportunity for the state to further improve the transparency and efficiency of the 

allowance market by making the supply of allowances responsive to the auction price. I apply the term 

“intended cap” to describe the number of allowances that would sell at an auction price above the price 

floor and below the allowance price containment reserve. However, over a wide range of auction 

outcomes, the supply does not respond to price, and all the allowances enter the market even when 

allowance demand and the auction price is relatively low This has contributed to the current perception 

of an allowance surplus. 
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A modification to this design could introduce price steps above the minimum auction price (i.e. the price 

floor). These price steps would incrementally constrict the sale of new allowances at low prices. For 

example, adding two price steps with prices above the floor would introduce a symmetric structure to 

the New Post 2020 Reserve that introduces allowances that are additional to the intended cap at cost 

containment price points. These price steps would each be associated with a specific quantity of 

allowances that would have individual “reserve prices” that apply in the regular auction. The auction 

would operate seamlessly.  A picture of this allowance supply schedule appears below. 

Figure: Price Points on the Allowance Supply Schedule 

 

Many observers have expressed concern about the large volume of allowances that exist in private and 

public accounts, and some have suggested a one-time cancelation of allowances. While this may have 

merit, the introduction of price responsiveness in the supply of allowances would constrict supply in a 

gradual way in response to low prices. In contrast, a one-time cancelation of allowances might introduce 

transition issues. 

These suggestions have a practical analogue in the operation of the Regional Greenhouse Gas Initiative, 

which provides a basis on which to improve the design of the California trading program. Thank you for 

the opportunity to share these views with the California Air Resources Board. 

Sincerely, 

Dallas Burtraw 
Darius Gaskins Senior Fellow / Resources for the Future 
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May 9, 2018 

 
 
Ms. Rajinder Sahota 
Assistant Division Chief 
Industrial Strategies Division 
Submitted online https://www.arb.ca.gov/lispub/comm2/bcsubform.php?listname=ct-4-26-18-wkshp-
ws&comm_period=1  
 
Comments on the April 26, 2018 Workshop on Possible Revisions to the Cap-and-Trade Regulation 

Dear Ms. Sahota,  

Thank you for ARB’s continued leadership in implementing California’s cap-and-trade program.  The 

Conservation Fund owns and manages forest offset projects covering 75,000 acres on California’s 

North Coast. Participating in the cap and trade program has significantly enhanced our ability to 

conserve and sustainably manage these forests for the environmental, economic and climate benefits 

they provide in the state.   

We are pleased to see ARB considering amendments to the offset program to ensure it remains a vital 

part of California’s efforts to reduce GHG emissions. Increasing enrollment of California forestlands in 

the offset program is one of the most powerful ways to reduce emissions and compliance costs and 

increase direct environmental benefits in the state.  

We therefore support the California Forest Carbon Coalition’s (www.caforestcarbon.com)  proposal for 

clarifying when certain environmental, health or safety violations may result in the invalidation of 

forest offsets.  Providing such clarity will encourage more forest landowners to develop projects in 

California that will provide co-benefits for fish and wildlife, create and maintain good jobs in rural 

North Coast communities, and help reach the state’s GHG emission reduction goals while maintaining 

the program’s high standards and reputation for environmental integrity.     

We look forward to working with ARB to expand and improve the offset program that has become a 

model for the rest of the country and the world. Thank you for the opportunity to comment.  

 

Sincerely, 

s/Chris Kelly 

California Program Director 

http://www.conservationfund.org/
https://www.arb.ca.gov/lispub/comm2/bcsubform.php?listname=ct-4-26-18-wkshp-ws&comm_period=1
https://www.arb.ca.gov/lispub/comm2/bcsubform.php?listname=ct-4-26-18-wkshp-ws&comm_period=1
http://www.caforestcarbon.com/


 

 

May 9, 2018 

 

 

Ms. Rajinder Sahota 

Assistant Division Chief 

Industrial Strategies Division 

California Air Resources Board 

1001 I Street  

Sacramento, CA 95812-2828 

 

RE: Comments on the April 26, 2018 Workshop “to Discuss the Possible Revisions to the Cap-and-Trade 

Regulation” 

 

Dear Ms. Sahota, 

 

I am writing on behalf of the nonprofit Redwood Forest Foundation, Inc. (RFFI) and our wholly-owned 

subsidiary, the Usal Redwood Forest Company, LLC (URFC) to comment of the possible revisions to the 

cap-and-trade regulation. 

 

RFFI was incorporated in 1997 with the mission “to acquire, protect, restore, and manage forestlands and 

other related resources in the Redwood Region for the long-term benefit of the communities located there.” 

Our vision is to establish community-based forests that provide both critical habitat for increased 

biodiversity and improved regional economic vitality. RFFI’s founders proudly aspire to the “Three Es” of 

Ecology, Economy and Equity. 

 

In 2007, RFFI (through URFC) acquired the 50,000-acre Usal Redwood Forest in northern Mendocino 

County, a property that had been industrially logged throughout the 20th Century. Usal was purchased with 

a commercial loan, and we then sold a conservation easement on Usal in 2011 as a working community 

forest. In 2013, URFC executed our first timber harvest plan (THP), and in 2016 registered a carbon offset 

project with the California Air Resources Board (CARB), one of the largest forest carbon offset programs 

in California.  

 

On an annual basis, the RFFI Board of Directors approves a budget that primarily relies upon combined 

revenues from timber harvest and carbon credit sales to service our debt. The availability of carbon sales 

revenues has allowed us to pursue an alternative forest management approach on a large scale, one that 

promotes our community mission of intact forest stands that protect watersheds and restore biodiversity.     

 

If RFFI was unable to access carbon markets, our primary option for maintaining cash flow would be to 

dramatically increase forest harvesting in an already impacted landscape, or to surrender the property. That 
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is why RFFI is concerned about the rule related to when an offset project is impacted by an environmental, 

health and safety (EHS) violation. The current rule can and has put our access to carbon credits at risk.  

 

As a member of the California Forest Carbon Coalition (www.caforestcarbon.com), RFFI supports the 

coalition’s proposal for clarity regarding how CARB could address EHS violations in carbon offset 

projects. Providing clarity on these rules will allow offset developers like URFC to develop more offset 

projects in California that help reduce in-state emissions, provide more jobs in low-income Mendocino and 

Humboldt Counties, and help us reach our collective state greenhouse gas emission reduction goals.  

 

In our specific situation, clarity with CARB’s invalidation rule will ensure that, when an inevitable forest 

management error occurs, and results in a violation, but that does not have an impact on carbon stocks 

and/or is not undertaken in bad faith, we will not be disproportionally penalized for it.  

 

Additionally, RFFI would ask the Board to not undermine the offset program by changing rules related to 

establishing a baseline and/or move the goalposts related to leakage. We are concerned about establishing 

an estimate of leakage to be incorporated annually based on some theoretical estimate of how demand will 

offset sequestration. We believe that this development is both supportable and will undermine the offset 

program.  

 

Overall, we are pleased and encouraged to see the progress CARB is making in revisions to its cap and 

trade program. CARB is continuing to administer a robust offset policy as part of California’s efforts to 

reduce GHG emissions through 2030. In particular, we note that California’s inclusion of forest-based 

offsets has substantially enhanced the conservation and sustainable management of California’s forests, 

with the Usal Forest as a prime example, while providing cost-effective GHG reductions and a host of other 

environmental benefits to the state. 

 

RFFI and URFC look forward to working with CARB to further expand and improve the offset program 

into the future. With rule improvement, California’s carbon offset program has the potential to deliver even 

greater environmental benefits for future generations.  

 

Again, thank you again for your support of California offset projects and for the opportunity to provide you 

with our recommendations on this vitally important issue.  

 

Sincerely, 

 

 
 

Mark Welther 

President & CEO 

 

http://www.caforestcarbon.com/
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Comments Re: Possible Revisions to the C&T Regulation  
 

May 9, 2018 
To Whom It May Concern: 
 
Thank you for the opportunity to provide comments related to the April 26, 2018 Workshop to 
Discuss Possible Revisions to the Cap-and-Trade Regulation.  Ag Methane Advisors supports 
dairies around the country in reducing their methane emissions, including more than 13 
compliance offset projects that participate in CARB's Compliance Offset Program.   
 
These comments are in response to CARB’s invitation of potential revisions to: 
 

1. invalidation provisions to further narrow types of activities or actions that could result 
in an invalidation, 

2. offset project activities within scope of regulatory compliance evaluation list to… 
further clarify assessments and timing of noncompliance, and 

3. recent discussions about the implementation of the direct environmental benefits 
(DEBs) criteria of AB398. 

 
We support the work of CARB to help ensure that offset projects meet local, regional, and 
national environmental and health and safety laws and regulations.  We understand that the 
intent of Sections 95973(b) and 95985 of the current Cap-and-Trade regulation to is to prevent 
CARB compliance offset projects that have project activities with adverse environmental and 
health and safety consequences from being rewarded for those activities through the 
generation of offset credits.  We respect this intent and agree that it is necessary and valuable. 
 
The current language in Appendix E, Section (b), however, is broad and has been interpreted to 
penalize projects for regulatory compliance issues that have no direct bearing on the offset 
project or the integrity of the generated offsets.  Dairy producers across the country, and 
California in particular, operate within an extremely complex regulatory structure.  Many of the 
associated regulations have no direct bearing on the GHG and other benefits provided by 
livestock anaerobic digestion projects.  One way to narrow the types of activities or actions that 
could result in an invalidation or to further clarify the scope of regulatory compliance issues that 
can impact offset production would be to include the following criteria in the forthcoming Cap- 
and-Trade regulation.  CARB can use these criteria to simultaneously test regulatory 
compliance in a practical and reasonable way that avoids rewarding projects (which have 
adverse impacts), and recognizes projects that are diligent in their regulatory compliance: 
 

1. Causation: Regulatory violations should only impact issuance of ARB offset credits if they 
were caused by project related activities.  If project activities did not cause the violation 
they are not “directly applicable”.  For example, if an engine generator running on project 
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derived biogas is operated in a manner that violates air quality regulations this would be 
caused by the anaerobic digestion project because without the project the violation would 
not have occurred. 

In contrast, a manure spill that occurs during land application and downstream of the 
effluent pond would not be necessarily caused by operation of the anaerobic digestion 
project.  Any farm managing manure whether there is a digester present or not could have 
a manure spill.  Just because the manure passed through the digester enroute to the 
manure storage lagoon and ultimately the field does not mean that the violation is “directly 
related” to the project.  If the project did not cause the violation it should not be penalized 
via invalidation or denial of offset issuance. 

2. Narrow the scope of project activities: The above principle of causation appropriately 
limits the scope of project activities that are directly applicable to the project.  For livestock 
anaerobic digestion projects, project activities can be interpreted as those associated with 
manure collection and disposal, and methane collection and destruction.  Furthermore, 
CARB can clarify that the interpretation of “manure disposal” occurs in the post digestion 
effluent pond. 

3. Material adverse impact: Only violations which result in material adverse environmental or 
health and safety impacts should have issuance of ARB offset credits denied. 
Administrative or clerical violations and violations which do not result in material adverse 
environmental impacts should not lead to invalidation nor prevent issuance of ARB offset 
credits. 

 

Therefore we propose that CARB revise Appendix E: Offset Project Activities Within the Scope 
of Regulatory Compliance Evaluation, Section (b)  as follows: (proposed amendments are 
shown with underlined text). 

 

Projects Using a Compliance Offset Protocol in Section 95973(a)(2)(C)2. All project 
activities associated with the installation and operation of the biogas control system 
that captures and destroys the methane must be in compliance with all requirements 
that have a bearing on the integrity of the generated offsets. Project activities begin at 
waste collection and end at onsite biogas usage and the disposal of associated digester 
effluents in the project’s effluent pond.  Farm operations relating to the removal, 
transport or land application of manure from the post digestion effluent pond are not 
considered directly related to the Project and therefore do not have a bearing on the 
integrity of the generated offsets.  The project is out of regulatory compliance if the 
project activities caused material adverse environmental or health and safety impacts 
and were subject to enforcement action by a regulatory oversight body during the 
Reporting Period.  Administrative or clerical non-compliance and non-compliance that 
has no material adverse environmental or health and safety impact will not cause 
invalidation nor prevent an offset project from issuing offsets. 
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Regarding DEBs, we support the previous comments made by other stakeholders that DEBs 
criteria should not be retroactively applied to offset credits issued prior to 2021.  We support 
clear language in the forthcoming regulation that clarifies how previously issued offset credits 
could be exempted from or automatically meet the DEBs standard.  Furthermore, offset 
projects which commenced in advance of the implementation of a DEBs standard should be 
able to complete their crediting periods exempted from or automatically meeting the DEBs 
standard.  Given that projects are developed based on revenue expectations across the length 
of the crediting period it would be appropriate to maintain the status of the incentives through 
the crediting period, and not retroactively apply a standard with substantial financial 
repercussions which was not in place when the projects were developed.  CARB has precedent 
for maintaining the status of incentives through the crediting period in that regulatory 
additionality criteria in place at project commencement continues to apply through the 
crediting period even when regulatory mandates change during the crediting period.  
 
We look forward to working with CARB to specify potential revisions to the Cap-and-Trade 
regulation.  We are confident that the program can provide offsets with exceptional integrity 
and efficiently reward complaint projects that reduce GHGs and provide beneficial economic, 
energy and environmental outcomes. 
 

Thank you for your consideration of these comments.  

 
 
 
Patrick Wood, General Manager 
 
Email: patrick@agmethaneadvisors.com 
Phone: 802 870 0847 



 

May 10, 2018 
 
Via Electronic Submission 
 
Re: Comments on the April 26 Workshop to Discuss Potential Changes to the 
Cap-and-Trade Regulation 
 
Dear Chairwoman Nichols and Members of the California Air Resources Board: 
 
The Climate Action Reserve commends the California Air Resources Board and 
its staff for the achievements of the state’s pioneering cap-and-trade program 
and the work being done to expand and strengthen the program.  The Reserve 
is the largest Offset Project Registry (OPR) serving California’s Compliance 
Offset Program and has issued over 33 million registry offset credits to 148 
projects under the current Cap-and-Trade Regulation. Supporting these offset 
projects over the last five years has given us significant insight into the 
processes and requirements codified in the Cap-and-Trade Regulation. Our 
comments below are based on this experience working with ARB staff and 
offset project developers, and our desire to improve the efficient 
implementation of the Compliance Offset Program. These comments are 
intended to expand on the comment letter we submitted on March 16, 2018. 
 
The Reserve would like to provide comments on two issues, the first is 
“regulatory compliance,” and the second is “aggregation.” 
 
Regulatory Compliance:  
 
During the April 26 workshop, ARB staff indicated that they would be willing to 
consider suggestions around how to modify the regulatory compliance 
requirements for offset projects, with an eye to supporting future investments 
into offset project development while maintaining the integrity of the 
program. The Reserve has operated a voluntary offset program since 2008, 
and regulatory compliance has always been a key component in ensuring the 
quality and rigor of the credits we issue. Central to this eligibility rule is a 
desire to protect environmental integrity and ensure that offset projects do 
not undermine progress on any other environmental issues. As such, the 
Reserve has implemented the following criteria to determine whether a 
violation is “material,” or has the potential to impact the environmental 
integrity of a project: 
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1. Was the violation considered to be “caused” by a project or project 
activities? Violations that are unrelated to project activities, or caused 
by “acts of nature,” are not thought to impact the environmental 
integrity of a project, and therefore do not affect crediting. 

2. Was the violation administrative in nature? Administrative or 
reporting issues (such as tardiness in filing documentation, or expired 
permits that have not generated any associated violations) similarly do 
not impact the environmental integrity of a project, and therefore do 
not affect crediting.  

 
The Reserve suggests that ARB consider similar criteria for the regulatory 
compliance requirements under the Compliance Offset Program. We would 
like to reiterate our comment submitted on March 16, 2018 in regard to the 
need for further clarity around the types of violations that are considered to 
be relevant to a forest offset project. There have been fewer real world 
examples under the forest offset protocol to provide insight as to which 
violations will impact project eligibility. As a result, there is currently a large 
amount of uncertainty in the Compliance Offset Program related to this topic. 
Similarly, we would implore ARB staff to consider a filter for violations that do 
not impact the environmental integrity of projects. Penalizing projects for 
administrative violations is unnecessarily punitive and does not serve to 
further the integrity of the offset program. While the ‘California ARB Offset 
Credit Regulatory Conformance and Invalidation Guidance’ document released 
by ARB does include guidance such that “Issuance of a citation that cannot be 
withdrawn by subsequent administrative action” could be the trigger for a 
finding that regulatory compliance requirements were not met, further explicit 
guidance in the regulations with respect to when an issue can be considered 
‘administrative’, may provide greater clarity, and flexibility. 
 
During the previous rulemaking process, we were supportive of ARB’s 
approach to limit the period of ineligibility for a project to the period the 
project was out of regulatory compliance. However, we do not agree that this 
change should only be applicable to livestock, ODS, and mine methane capture 
projects. We believe this should be expanded to apply to all project types 
listed in 95973(a)(2)(C). Livestock, ODS, and mine methane operations are not 
unique in their ability to identify and document the duration of a 
noncompliance event. Regulatory compliance requirements should be 
enforced and penalized equitably across all project types. Furthermore, this 
provision provides an incentive for projects out of regulatory compliance to 
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return to a state of compliance as quickly as possible, and we believe this 
would be a beneficial rule to apply to all offset project types. 
 
In addition, we suggest reconsideration of the current treatment of regulatory 
compliance for centralized anaerobic digester projects. The current approach 
taken by ARB is that if a single farm contributing to a centralized digester has a 
regulatory violation for a period of time, they have two options: either 1) the 
entire project is ineligible to receive credits during that period; or 2) the 
offending farm may be left out of the project for the entire reporting period, 
never to be allowed to return to the project. Regarding the first option, it is 
entirely feasible and reasonable to remove the baseline crediting for manure 
from the offending farm without affecting baseline crediting for the entire 
project. All project emissions would still be counted and deducted. Regarding 
option 2, we believe this to be overly burdensome. There is no reason the 
farm should not be allowed to be included in crediting for the project in future 
reporting periods.  
 
Aggregation:  
 
The Reserve notes the consensus amongst academics, policy makers, 
government and industry, that the economic feasibility of certain project types 
(e.g. rice, small dairy, future agricultural protocols, reforestation) may depend 
heavily on the ability to aggregate many projects together cost-effectively. 
Verification costs, and in particular site-visit costs, typically make up a 
considerable component of project development costs. 
 
The Reserve notes that the Ontario offset credit regulations (Regulation 
539/17, at Section 22(2)) allow for the combining of projects into aggregated 
‘groups’, and for protocols to stipulate that site visits may not be necessary for 
each project within such a group.  
 
In light of the above, and our direct experience on these issues, the Reserve 
encourages ARB to adopt similar provisions in the regulations to those in place 
in Ontario. The Reserve would also encourage ARB to further consider means 
to streamline verification requirements, and in particular the need for site 
visits, in existing and future compliance protocols. As described in the previous 
section, in cases where a regulatory compliance non-conformance is present in 
a project or aggregate, where multiple parties/properties are combined, the 
Reserve encourages ARB to adopt a position such that the offending 
entity/area can be removed for the duration of the non-conformance, without 
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affecting the rest of the project/aggregation, and that the offending 
entity/area can then be allowed to return to the project/aggregation, once the 
non-conformance has ended.  
 
The Reserve thanks the Members of the Board as well as the ARB staff for 
their consideration of these comments and for their continued efforts to 
improve the Compliance Offset Program. 
 
Sincerely, 
 

 
 
Craig Ebert 
President 













































                                                        

                                                                    

 
May 10, 2018 
 
Rajinder Sahota – Assistant Division Chief, Industrial Strategies Division 
Jason Gray – Branch Chief, Cap-and-Trade Program  
California Air Resources Board 
1001 I Street 
Sacramento, California 95814 
 
RE: Comments on the April 26th Workshop to Continue Informal Discussion on Potential 

Amendments to the Cap-and-Trade Regulation 
 
 
Dear Rajinder and Jason, 
 
The organizations listed below respectfully submit the following comments in response to the April 26th 
Workshop to Continue Informal Discussion on Potential Amendments to the Cap-and-Trade Regulation 
(Cap-and-Trade). 
 
Our organizations continue to support a well-designed cap-and-trade program as the most cost-effective 
method for achieving GHG emissions reductions while limiting the impact to California’s economy. 
Enabling companies to choose the most economical method for reducing emissions and maintaining a 
stable, liquid market will limit the negative effects of imposing the compliance costs on California 
manufacturers and other complying businesses when no other competitively-sized markets also imposes 
such costs on their manufacturers.  
 
The central message of these comments is “cost containment”. Cost containment, including maintenance 
of assistance factors during Compliance Period 3 (CP3), a low price ceiling paired with appropriately 
placed ‘speed bumps’, and the continuation of allowances currently or projected to be available.  
 
Maintain Assistance Factors at 100 Percent in CP3 
 
We agree with the ARB staff recommendation to maintain assistance factors (AFs) at 100 percent for all 
covered entities in CP3 as it will meet the objective of minimizing emissions leakage that results from a 
growing disparity in production costs between California manufacturers and entities in other jurisdictions 
that do not impose such costs. 
 
Why is it appropriate that ARB revisit the issue of AFs now?  
 
When California embarked on this mission to reduce GHG emissions, it was promised and expected that 
competing jurisdictions would join the state in its effort to impose a cost on carbon. However, as we have 
seen over the intervening years, that has not happened in a meaningful way and California 
manufacturing growth continues to lag that of other states as evidenced by the state’s paltry 4.5 percent 
share of new manufacturing investments. This indicates a potential for net higher emissions as 
operations expand in jurisdictions that do not control GHG emissions and comes at the detriment of 
California industry and jobs.   



Ag/Industrial Coalition Comments on April 26th C&T Informal Discussion 
Page 2 
 
Additionally, programs that do exist in other jurisdictions generally focus on electric sector emissions, and 
only tangentially cover industrial entities that are energy intensive and typically consume higher 
density/intensity fuels.  Where such industrial entities are included in these programs, carbon price 
impacts intentionally limited in order to protect their domestic industry.  
 
ARB recognized these facts in part when they approved keeping the AFs at 100 percent for CP2 and the 
Legislature continued that recognition by providing statutory direction to maintain AFs at 100 percent for 
the Post-2020 period. Now that we have a 2030 emissions reduction goal it is also appropriate to look at 
how best to mitigate the impacts to instate industry through higher level AFs that will help limit 
compliance costs while meeting environmental goals of Cap-and-Trade. 
 
In the April 26th informal workshop, ARB staff presented information indicating a major spike in 
compliance costs should the CP3 AFs not be maintained at 100 percent (Chart 1). The picture is very 
clear that compliance costs for covered entities in the medium and low leakage risk categories will face 
higher compliance for CP3 that equate to more than double those under a CP3 100 percent AF scenario. 
ARB staff are correct in seeking to smooth the transition from the AB 32 (2006) regime to that of SB 32 
(2016) and AB 398 (2017) as it will have a positive effect on the certainty issues facing entities looking at 
their future in California.  
 

Chart 1 

 
 

Some commenters on prior informal discussion workshops falsely claimed that maintaining AFs at 100 

percent will “let polluters off the hook”, result in windfall profits or delay investments in reducing GHG 

emissions. This represents a fundamental misunderstanding of how large financial investments are made 

by corporate entities that look five to ten years out when projecting capital expenditures.  

 

Also, many of those same commenters imply that covered entities are getting a “free ride” under 100 

percent AFs. However, the 10-percent ‘haircut’ and annual cap adjustment factors ensure that this is not 

the case and ARB projections (Chart 2) clearly show that by 2030 most covered entities will receive 50 

percent or less of their compliance need through allowance allocations. The resulting increase in 

compliance costs (Chart 1) will continue to challenge California manufacturers as we approach the 

midpoint of the 2020s through the end of the decade.   

Allowance Allocation: Smoothing Transition 

into Post-2020 Period

12

Continued staff analysis of CP3 assistance factors

Estimated Compliance Cost for Sectors in Medium and Low Leakage Risk Categories

• Assumes $15 allowance value for 2015 – 2020 and $20 for 2021 – 2023

• Uses 2016 emissions as a proxy for emissions in 2017 and beyond

Blue bars represent increase in 

compliance cost if the assistance 

factor is not 100%.  Orange is the 

steadier increase in compliance cost 

with 100% assistance factor
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Chart 2  

 
 
We support the ARB staff recommendation to maintain AFs at 100 percent in CP3 as consistent with the 
purpose of industry assistance in preventing leakage, the Board direction imparted in Board Resolution 
17-21 (page 14) and the intent of AB 398 in the post-2020 period.  
 
Price Ceiling is Cost Containment 
 
While ARB staff are on track with their recommendation on AFs in CP3, serious issues remain regarding 
the direction price ceiling discussions. The price ceiling is the final word on cost containment in the cap-
and-trade program, thus setting an appropriate price ceiling will help ensure stability and certainty for 
covered entities.  
 
It is also important to note what the price ceiling is and what it is not. The price ceiling is the upper bound 
of the cost of a carbon allowance under Cap-and-Trade; it does not represent the overall cost of carbon 
in California. The cost of carbon is more accurately described as an aggregate of several other 
complementary measures, including the Low Carbon Fuel Standard (LCFS), Renewable Portfolio 
Standard (RPS) and Cap-and-Trade.   
 
Cap-and-trade by in large provides pressure relief to the overall GHG emission reduction regime, and an 
appropriate price ceiling protects the integrity of this core function. Contrary to numbers presented by 
ARB staff, Cap-and-Trade requires a lower price ceiling and failure to do so risks letting these 
allowances become as expensive as those in other programs such as LCFS.  
 
Research conducted by NERA Economic Consulting on behalf of the California Manufacturers & 
Technology Association (CMTA) clearly indicates that higher price ceiling levels result in larger 
reductions in the household income of Californians (See Attachment 1). Consequently, an appropriate 
price ceiling also limits the impact to businesses and consumers that face higher costs for the energy 
they consume, fuel they use in their vehicles and goods they purchase. 
 
Considering the significant impact that a higher price ceiling would have on the California economy, ARB 
should propose a lower price ceiling. If they choose to pursue a higher price ceiling level, ARB must be 
prepared to justify that choice by analyzing different ceiling levels options, including the impact of 
different ceiling prices on industry and jobs in California. 
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Speed Bumps Help Control Run-Away Prices 
 
The price ceiling sets the upper bound of the allowance costs under Cap-and-Trade, but the Price 
Containment Points (aka ‘speed bumps’) provide a check on the system and opportunity for ARB and the 
Legislature to review market conditions that contribute to rapidly increasing prices. Out of control 
allowance price increases threaten the political support for Cap-and-Trade as well as the interest to 
demonstrate the success of the California model to other jurisdictions.  
 
The NERA research mentioned above also looked at the issue of speed bumps that help moderate 
allowance price increases and delay the year in which the market reaches the price ceiling. This provides 
for a smoother escalation in prices, a key element of the program, and greater certainty. Conversely, 
high speed bump levels effectively take those allowances out of the market and permit the price to 
approach the ceiling much sooner.  
 
Unsold Allowances Represent Progress, Not a Problem 
 
The current availability of unsold, or unused, allowances is both an indication that the Cap-and-Trade 
program is working as well as an additional protection against the prospect of scarcity in the future 
driving up allowance prices today. ARB staff correctly point to this fact in their April 26th PowerPoint 
presentation indicating that it is, “not simply supply vs. demand” and that restricting allowances penalizes 
covered entities that undertook early actions.  
 
Additionally, given that the last few auctions have been fully subscribed, it is time to revisit the 25 percent 
rule that limits the addition unsold allowance to the market and either remove or revise the rule in order 
provide an adequate allowance supply post-2020.  
 
Conclusion 
 
The organizations listed below urge ARB to carefully consider these comments and focus on the cost 
containment and leakage prevention aspects of these reforms as that is what will provide for a stable, 
replicable system that achieves the environmental goals of the GHG emissions reduction program and 
mitigate the negative impacts to the California, the fifth largest economy in the world. 
 
Please contact Michael Shaw, Vice President of Government Relations, California Manufacturers & 
Technology Association (CMTA) at (916) 498-3328 or mshaw@cmta.net if you have any questions 
regarding these comments.  
 
Sincerely, 
 
 
 
Michael Shaw 
California Manufacturers & Technology Association (CMTA)  
 
On Behalf of the following organizations: 
 
Agricultural Council of California 
California Chamber of Commerce 
California Dairies, Inc. 
California Farm Bureau Federation 
 

 
 
California League of Food Producers 
Climate Change Policy Coalition 
Glass Packaging Institute 
Western States Petroleum Association 

 

mailto:mshaw@cmta.net


 

 

STUDY: AB 398 - Allowance Ceiling Prices and Speed Bumps  
 

Purpose of the Study:  

Assembly Bill (AB) 398 has two provisions to contain the costs of California’s climate change program: it requires 

the California Air Resources Board (ARB) to establish a firm price (ceiling) on cap-and-trade allowance prices and 

set two intermediary containment prices (speed bump prices) at which allowances would be available for sale.  To 

help inform regulators in setting the ceiling and speed bump prices, NERA Economic Consulting undertook a study 

to estimate the economic impacts of range of values for these prices.  NERA analyzed four scenarios that differ only 

in the level of these prices.  All scenarios include a suite of the California specific complementary measures and the 

cap-and-trade program with a 2030 target of 40% below 1990 level greenhouse gas (GHG) emissions (see Tables 2 

through 4 for further description of the scenarios).  This study was funded by the California Manufacturers & 

Technology Association (CMTA).   

 

NERA analyzed four scenarios, which vary in their ceiling and speed bump prices.  For all scenarios, the speed 

bump prices were set at one-third and two-thirds of the difference between the floor and ceiling prices with one-

third of the containment reserve allowances accrued through 2020 made available at each of these prices.  The 

remaining APCR allowances are assumed available for purchase at the ceiling price.  In regards to the allowance 

market, the study assumes myopic behavior on the part of consumers and producers to capture market expectations 

about the uncertainties surrounding California’s GHG policy.  The study finds that the economic costs of 

California’s greenhouse gas policies decline as the ceiling and speed bump prices are lowered (see Table 1).   

Key Findings and Results: 

1. As ceiling prices increase, negative economic impacts to California’s economy and households increase.  By 2030, 

the loss in household income is about $190 greater in the $166 case than it is in the $92 case (see Table 1).   

2. Speed bumps, when placed at 1/3 and 2/3 between the ceiling and floor, help maintain lower near-term allowance 

prices and delay the year in which the ceiling price is reached thus providing for a relatively smooth escalation in 

allowance prices.  Put differently, proposals to set the speed bumps closer to the ceiling or otherwise eliminate the 

unused allowances would likely lead to a more rapid ascent in allowance prices.   

3. The model finds the price ceiling is reached a couple years prior to 2030 in the $39 case, around 2030 for the $67 

and $92 cases, and a few years after 2030 in the $166 case.1  

Table 1:  Macroeconomic Results (2021$) 

Ceiling Price Scenarios ($/MT CO2): $39 $67 $92 $166 

Impacts 2025 2030 2025 2030 2025 2030 2025 2030 

Allowance Price ($/MT CO2) $33 $39 $39 $67 $47 $92 $56 $150 

Change in Household Income ($/HH) 

N/A 

-$83 -$160 -$110 -$260 -$210 -$450 

Change in Gross State Product (Billion $s) -$3 -$5 -$4 -$6 -$3 -$7 

Change in Job Equivalents (‘000 jobs)i -6 -26 -12 -48 -29 -94 

*All macroeconomic impacts except the allowance price are measured relative to the “$39 Price Ceiling” scenario.   

                                                           

1 AB398 provides for a mechanism whereby if the price ceiling is reached, unlimited allowances can be purchased 

by obligated parties.  AB398 directs that the proceeds of the sale of those allowances are to be used to fund 

additional emission reductions in order to maintain the environmental integrity of the program.  The allowance 

price is endogenously determined and not equal to the ceiling price until the allowance price reaches this price. 



 

 

Model, Scenarios, and Assumptions 

This study employs NERA’s proprietary NewERA modeling systemii to analyze the four scenarios (see Table 2).  

All scenarios impose the current program’s 2030 GHG emissions target of 40% below 1990 levels and assume the 

emissions cap continues to declines toward the 2050 target of 80% below 1990 levels.  To reflect existing law, all 

scenarios employ an economy-wide cap-and-trade programiii and allow for fixed percentages of offsets that vary by 

year (see Table 3).  Additionally, all scenarios employ a 50% renewable portfolio standard (RPS) target, a doubling 

of energy efficiency in commercial buildings by 2030, a low carbon fuel standard (LCFS), and a zero-emission 

vehicle (ZEV) requirement (see Table 4).   

Table 2:  Price Ceiling and Speed Bump Prices for all Scenarios (2021$s) 

 
Price Ceiling 

(2021$/MT CO2) 

2021 Speed Bump Prices 

(2021$/MT CO2) 

Scenarios 2021 - 2030 Speed Bump 1 Speed Bump 2 

$39 Price Ceiling $39 $25  $32  

$67 Price Ceiling $67 $35  $51  

$92 Price Ceiling $92 $43  $68  

$166 Price Ceiling $166 $68  $116  

Table 3:  Assumptions about Cap-and-Trade Program Common to all Scenarios 

GHG Target Cap-and-Trade Offsets Allowed (% Obligation) 

2020 2030 All Years 2018-2020 2021-2025 Post 2025 

1990 levels 40% below 1990 levels Economy-wide 8% 4% 6% 

 

Table 4: Complementary Measures Common to all Scenarios 

LCFS 

(Improvement in 

Carbon Intensity 

from 2010) 

ZEV 

Requirement 

(Millions of 

ZEVs) 

Efficiency Standard 

(Improvement from 2010) 

RPS Program Renewables 

Requirement 

2020 2030 2025 2030 2030 2020 2030 

10% 18% 1.5 4.2 Double 33% 50% 

 

i The number of job-equivalents equals total labor income change divided by the average annual income per job.  This does 

not represent a projection of the numbers of workers that may need to change jobs and/or be unemployed, as some or all of 

the loss in labor income could take the form of lower wages and be spread across workers who remain employed. 
ii The NewERA model fully integrates a detailed bottom-up, unit level electricity sector model with a top-down 

macroeconomic model of the U.S. economy. 
iii In this study, NERA assumes that all revenues from the sale of cap-and-trade allowances and ceiling price allowances are 

recycled back to households in a lump sum manner, which in general is economically more efficient than a policy to 

expend the revenues on specific projects.  If we were to instead model the current implementation of earmarking revenues 

for specific projects, we would most likely project larger negative impacts.  

                                                           



 

 

May 10, 2018 
 
 
Mr. Jason Gray 
Cap-and-Trade Program, Branch Chief 
California Air Resources Board 
Sacramento, CA 
 
Re: Additional comments to the 2018 amendments to California’s GHG Cap-and-Trade 

regulation and the April 26 workshop  

Dear Mr. Gray: 

These comments are submitted on behalf of the Center for Biological Diversity regarding 
potential changes to the regulation for the California Cap on Greenhouse Gas Emissions and 
Market-Based Compliance Mechanisms and the associated public workshop held on April 26, 
2018.  I appreciate the information that was shared at that workshop, and I appreciate this 
opportunity to provide additional input on the changes being considered by the Air Resources 
Board in the coming months.   

 
These comments are offered in addition to the previous letter submitted by the Center for 

Biological Diversity on March 16, and focus on specific issues raised at the April 26 workshop 
or the associated materials.  1) The analysis provided in the April staff report fails to adequately 
address the risk that overallocation of allowances will undermine real reductions and the state’s 
GHG reduction goals. 2) The staff analysis of Industry Assistance Factors for the 2018-2020 
period focuses on costs to polluters to the exclusion of any analysis of the potential reductions 
and associated benefits.  3) Defining “direct environmental benefits in the state” to include any 
watershed that flows into California would undermine the intent of that provision.  4) The use of 
offsets for 2024 and 2025 emissions should be capped at 4% to be consistent with the intent of 
AB 398.  These issues are discussed in turn below. 
 
1. The analysis provided in the April staff report fails to adequately address the risk that 
overallocation of allowances will undermine real reductions and the state’s GHG reduction 
goals. 
 
 The analysis provided in the April staff report compared the total cumulative reductions 
expected from cap-and-trade to the cumulative reductions called for in the Scoping Plan, but 
failed to address the impact of overallocation of allowances on California’s emissions in 2030.  
As described in detail in a research note published on May 7 by Near Zero, “[state] law requires 
ARB to reduce emissions to hit an annual target in 2030, not a cumulative target over the period 
2021 through 2030.  Even if projected cumulative reductions are equal to or greater than the 
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cumulative reductions called for in the Scoping Plan, it is still possible for emissions to 
significantly exceed the 2030 limit.”1 
 
 Furthermore, the staff report used an estimate of projected emissions from “covered 
sectors” rather than the smaller subset of future “covered emissions” from those sectors, resulting 
in an erroneously high emissions trajectory that artificially inflates the calculated GHG emissions 
reductions attributable to cap-and-trade.2 
 
 We recommend that ARB correct its analysis using the appropriate estimates.  More 
importantly, we recommend that the regulation include measures to address the potential that an 
overallocation of allowances could undermine real reductions in 2030 and the years leading up to 
it. 
  
2. The staff analysis of Industry Assistance Factors for the 2018-2020 period focuses on 
costs to polluters to the exclusion of any analysis of the potential reductions and associated 
benefits.   
 
 The staff analysis considered the potential for lower Industry Assistance Factors for the 
2018-2020 period to increase compliance costs to polluters over that period.  The analysis also 
indicated that lower Industry Assistance Factors would not be necessary to achieve the 
reductions currently expected from those sectors over the 2018-2020 period.  However, the staff 
analysis failed to assess the implications for increased reductions and associated benefits.     
 
 We urge ARB to analyze the potential for lower Industry Assistance Factors for the 2018-
2020 period to increase real reductions and associated benefits during that period and in the years 
after 2020.  For example, a lower Industry Assistance Factor would raise the cost of emissions in 
the refinery sector for the next two years, providing an incentive for on-site reductions over that 
period, including equipment upgrades that would continue to provide real reductions in GHG 
emissions and co-pollutants on an ongoing basis after 2020.  We recommend that the Industry 
Assistance Factors decline for the 2018-2020 period as proposed under the current rule and the 
Industry Assistance Factor for petroleum refining be set at 0% over that period, in order to 
increase the amount of reductions achieved in that sector.   
 
3. Defining “direct environmental benefits in the state” to include any watershed that flows 
into California would undermine the intent of that provision.   
  
 AB 398 specifies that after 2020 no more than one-half of offset credits may be sourced 
from projects that do not provide “direct environmental benefits in the state,” and defines “direct 
environmental benefits in the state” as “the reduction or avoidance of emissions of any air 
pollutant in the state or the reduction or avoidance of any pollutant that could have an adverse 
impact on waters of the state.”   

                                                 
1 Near Zero. May 7, 2018. Research note: Ready, fire, aim: ARB’s overallocation report misses its target, at 9.  
http://wp.nearzero.org/wp‐content/uploads/2018/05/Near‐Zero‐Post‐2020‐Caps‐Report.pdf   
2 Id. at 9‐10. 
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 One of the proposals that ARB is considering for defining these benefits would include 
any project within a watershed of a river that impacts water quality of a river flowing into 
California.  If this definition were interpreted in its broadest sense, this would include projects 
anywhere within the greater Colorado River watershed, which includes more than 24,000 square 
miles in five states outside of California, and extends more than 500 miles outside the border of 
California. 
 
 This broad geographical definition would not guarantee that offset projects provide 
“direct environmental benefits in the state” as required by law.  Even in the case of a project that 
could ostensibly result in the reduction or avoidance of water pollutants locally, the potential for 
that benefit to reach California has not been demonstrated.  Furthermore, in the case of offset 
projects registered under any of the current protocols, there is no assurance of any reduction or 
avoidance of any pollutant that could have an adverse impact on waters even locally. This 
proposal contravenes the intent of the statute.   
  
 If “direct environmental benefits in the state” are defined in such a way that could 
include projects outside of California, clear standards and evaluation procedures for assessing 
whether a project meaningfully impacts the quality of waters entering the state should be 
established by an independent scientific review. 
 
4. The use of offsets for 2024 and 2025 emissions should be capped at 4% to be consistent 
with the intent of AB 398. 
 
 AB 398 establishes an offset usage limit of 4% for 2021-2025, and 6% for 2026-20303, 
and the usage limits proposed in the table on page 25 of the March 2 cap-and-trade workshop 
presentation indicates that ARB proposes limits of 4% for the compliance obligations due in 
2024 and 2025 and 6% for the compliance obligations due in 2026.4   
 
 However, in 2024 and 2025, covered entities are required to surrender obligations for 
only 30% of their emissions in each year 2024 and 2025, with the remainder due in 2026 at the 
end of the three-year compliance period in 2026.  Under the scenario proposed by ARB, the 4% 
limit would apply to only 30% of the 2024 emissions and 30% of the 2025 emissions, and the 
remaining 70% of emissions in each of those years would be subject to the higher 6% limit.  
 
 The distinction between when emissions are emitted, and the deadline by which 
compliance obligations covering those emissions must be surrendered to ARB should not be 
construed to weaken the offset usage limit for 2024 and 2025.  Covered entities have a 
compliance obligation for all of their covered emissions in 2024 and 2025, even if the regulation 

                                                 
3 HSC 38562 (c)(2)(E): “(I) From January 1, 2021, to December 31, 2025, inclusive, a total of 4 percent of a covered 
entity’s compliance obligation may be met by surrendering offset credits… (II) From January 1, 2026, to December 
31, 2030, inclusive, a total of 6 percent of a covered entity’s compliance obligation may be met by surrendering 
offset credits….” 
4 Air Resources Board, March 2, 2018. Staff presentation: Amendments to Cap‐and‐Trade Regulation Workshop. 
https://www.arb.ca.gov/cc/capandtrade/meetings/20180302/ct_workshop_3‐1‐18.pdf 
 



                    

4 
 

allows them flexibility to postpone surrendering those obligations until 2026. That is, the 
“compliance obligation” is the emissions they cover, not the timing of when the compliance 
instruments are surrendered.  As defined in the regulation, “Compliance Obligation” means the 
quantity of verified reported emissions or assigned emissions for which an entity must submit 
compliance instruments to ARB.”5 The 4% offset limit applies to all covered emissions emitted 
during the years 2021-2025.  
 
 
 Thank you for your consideration of these comments.  Please contact me if you have any 
questions. 
 

Sincerely,  

  
 

Brian Nowicki  
Center for Biological Diversity  
(916) 201-6938  
bnowicki@biologicaldiversity.org 

 
 
 
 
 

                                                 
5 17 CCR § 95802. Definitions. 



 

 

 

May 10, 2018 

 

Dear ARB Board Members and staff,  

Thank you for the opportunity to comment on the materials provided for 
ARB’s April 2018 workshop on the implementation of AB 398’s cap-and-
trade program reforms. Our comments today focus on two issues: the 
inadequacy of ARB’s Post-2020 Caps Report1 and remaining 
uncertainties associated with staff’s proposed interpretation of AB 398’s 
offsets limits. We refer staff to more extensive analysis on the Post-2020 
Caps Report in an attached Near Zero Research Note2 and, on offsets, to 
our previous comment letter and its attachments.3  

1.  ARB’s analysis of allowance overallocation does not provide a 
reasoned basis for addressing AB 398’s requirements. ARB 
should conduct rigorous new analysis and evaluate the market 
reforms enacted in the RGGI and the EU ETS programs to 
address market overallocation.  

AB 398 requires ARB to “[e]valuate and address concerns related to 
overallocation” in the cap-and-trade program.4 In turn, ARB released 
its first formal evaluation of allowance overallocation in the April 2018 
Post-2020 Caps Report. As we show in the attached Research Note, 

																																																													
1  ARB, Supporting Material for Assessment of Post-2020 Caps (Apr. 2018)  

(hereinafter, the “Post-2020 Caps Report”), 
https://www.arb.ca.gov/cc/capandtrade/meetings/meetings.htm.  

2  See attachment 1 to this comment letter.   
3  See attachment 2 to this comment letter.  
4  Cal. Health & Safety Code § 38562(c)(2)(C).  
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however, the Post-2020 Caps Report does not provide a reasoned 
basis for addressing AB 398’s requirements because it falls short on 
two critical grounds. 

First, despite the clear concern that excess allowances from the 
program’s pre-2021 period could enable covered emissions to exceed 
program caps and undermine the state’s ability to meet its legally 
binding emission limit in 2030, the Report does not analyze the 
impact of overallocation on 2030 emissions. As a result, it does not 
speak to the key concern identified by numerous independent 
analysts5 and therefore does not satisfy AB 398’s requirements.    

Second, our attached Research Note shows that the Report contains a 
major factual error. Once this error is corrected using the method 
ARB staff employed in the original 2010 cap-setting rulemaking, the 
Report’s analysis suggests that overallocation will cause emissions to 
exceed the 2030 limit. Rather than justify ARB’s proposal not to take 
any action to address allowance overallocation, the Report’s corrected 
analysis indicates that overallocation is a serious problem that puts 
California’s emissions limit at risk.  

ARB should acknowledge the error in its Report, review the extensive 
set of studies conducted by independent analysts, and undertake a 
more substantive assessment of allowance overallocation and its risks. 
A new analysis should include a careful evaluation of the extent to 
which the economic recession exogenously reduced emissions below 
program caps because emission reductions caused by lower-than-
anticipated economic growth are not attributable to “early action” 
undertaken by market participants.   

We emphasize that there are a variety of solutions available to ARB, 
as evidenced by the reforms other prominent cap-and-trade programs 
have implemented in recent years. Both the northeastern states’ 
RGGI program and the EU ETS have made adjustments to reduce 

																																																													
5  See attachment 1 to this letter.  
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excess allowance supplies that have built up in part because of the 
effects of the recession.  

These policy systems not only show that it is possible to analyze 
overallocation and make adjustments to future program caps, but also 
provide examples of how objective metrics that track actual allowance 
banking can be used to dynamically manage a program’s stringency. 
For example, the EU ETS automatically increases or decreases future 
allowance supplies depending on the extent of allowance banking that 
regulators observe in the market; RGGI uses a related approach to 
introduce or remove allowances from the program cap in response to 
market prices.  

When it comes to developing solutions to allowance overallocation, 
ARB has at least two broad options. One approach would be to review 
the existing and high-quality independent studies that make 
prospective estimates of allowance overallocation to inform an 
adjustment to the California program’s stringency. Alternatively—or 
in parallel—the Board could develop objective banking metrics and 
design dynamic program adjustments to implement changes that are 
based on actual market outcomes as they arise, just as RGGI and the 
EU ETS have done.  

We urge the Board to take seriously the concern that overallocation 
could put the state’s 2030 climate target at risk and conduct a more 
thorough evaluation of the issue in order to satisfy AB 398’s 
requirements.  

2.  ARB still needs to address concerns related to staff’s proposed 
interpretation of AB 398’s offsets reforms.  

As we and others articulated in comment letters responding to ARB’s 
March 2018 workshop, ARB’s proposed interpretation of AB 398’s 
offsets requirements raises a number of important concerns. Board 
staff neither addressed these comments in their summary of March 
2018 comments nor provided any new information on these issues in 
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the April 2018 workshop. We re-iterate here the concerns we 
expressed in our March 2018 comment letter and call on ARB to 
address these issues.  

a.  ARB needs to indicate how its proposed post-2020 offset limits 
are consistent with AB 398’s requirements.  

ARB’s proposed interpretation of AB 398’s total limits on post-2020 
carbon offsets increases the total number of offset credits that can be 
used in 2024 and 2025 relative to a literal reading of the statute. In its 
March 2018 workshop materials, ARB did not offer any justification 
for this more expansive interpretation. ARB staff should explain how 
the proposed interpretation is consistent with the plain text of AB 398 
as well as the statute’s legislative intent.  

b.  ARB should exclude consideration of greenhouse gas 
emissions from its proposed bottom-up determination of an 
offset project’s “direct environmental benefits.”  

AB 398 limits the eligibility of offset credits that do not generate a 
“direct environmental benefit” to air or water quality in California. 
Board staff have proposed evaluating this requirement on a project-
by-project basis, but have so far been unwilling to clarify whether they 
are open to allowing offset projects to claim a direct environmental 
benefit on the basis of their project-level greenhouse gas reductions.  

The preliminary discussion draft suggests that “a GHG reduction 
anywhere is a benefit everywhere.”6 This is true, but only where there 
are net GHG reductions. Offset projects do not generate net GHG 
reductions because project-level reductions generate offset credits, 
which in turn increase emissions under the cap-and-trade program by 
an equivalent amount. As a result, offset projects generate no climate 
benefits, and therefore it would be irrational to conclude they generate 

																																																													
6  ARB, Preliminary Discussion Draft regulatory text (Feb. 2018) at 17. 
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a “direct environmental benefit” on the basis of their project-level 
greenhouse gas emission reductions.  

If Board staff accept the argument that “a GHG reduction anywhere 
is a benefit everywhere,” then all offset projects would qualify on the 
basis of purported climate benefits, despite the fact that none of these 
projects produce net climate benefits. This interpretation is 
inconsistent with the plain language and intent of AB 398. Because all 
offset projects would qualify under this expanded definition, it would 
also erase AB 398’s entire direct environmental benefits requirement, 
contrary to the standard judicial canons of statutory construction. 

We appreciate that Board staff are trying to develop an efficient 
approach to evaluating whether existing and future carbon offset 
projects produce a direct environmental benefit and appreciate the 
administrative challenge this entails. Nevertheless, the Board can and 
should clarify that offset projects cannot demonstrate a direct 
environmental benefit on the basis of their project-level greenhouse 
gas reductions—no matter where they are located. This clarification 
would not limit the Board’s ability to develop a fair and efficient 
implementation process.  

Thank you for the opportunity to comment and please feel free to contact 
us if we can provide any additional information.  

Sincerely,  

 

 

Danny Cullenward   JD, PHD    Mason Inman 

 

 

Michael D. Mastrandrea   PHD 
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Disclaimer: Dr. Cullenward is a member of the California Independent 
Emissions Market Advisory Committee; however, this letter does not represent 
the official views of the IEMAC. 

 

Attachment 1:  

Mason Inman, Danny Cullenward, and Michael Mastrandrea, Ready, fire, 
aim: ARB’s overallocation report misses its target. Near Zero Research 
Note (May 7, 2018).  

 

Attachment 2:  

Near Zero comment letter to ARB re: March 2018 cap-and-trade 
workshop (Mar. 16, 2018).  
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research note   

Ready, fire, aim:  
ARB’s overallocation report misses its target 

 

Executive summary 

ARB’s April 2018 Staff Report fails to “[e]valuate and address concerns 
related to overallocation” in the cap-and-trade program, as required by 
AB 398. Despite widespread concern that overallocation could cause emis-
sions to exceed California’s legally binding 2030 limit, the Report does not 
actually analyze this key question. More troublingly, the Report makes a 
fundamental methodological error that ARB specifically warned against in 
its original 2010 cap-and-trade regulatory process; once corrected, the Re-
port’s method leads to the conclusion that overallocation will cause the 
state to exceed its 2030 emissions limit.  

Introduction 

Last year’s cap-and-trade extension bill, AB 398, directs the California Air 
Resources Board (ARB) to “[e]valuate and address concerns related to 
overallocation in the state board’s determination of the number of availa-
ble allowances for years 2021 to 2030, inclusive, as appropriate.”1 Allow-
ance overallocation is a critical issue because it could undermine the effec-
tiveness of the cap-and-trade program. ARB’s 2017 Scoping Plan calls on 
the cap-and-trade program to deliver over 45% of the annual GHG emis-
sion reductions needed to achieve California’s 2030 climate target.2  

                                                
1  Cal. Health & Safety Code § 38562(c)(2)(D) (as added by AB 398). 
2  ARB, California’s 2017 Climate Change Scoping Plan (Nov. 2017) at 26 

(Table 2) (indicating that regulations are expected to reduce GHG emis-
sions by 69 MMtCO2e in 2030 under the Scoping Plan Scenario), 
https://www.arb.ca.gov/cc/scopingplan/scoping_plan_2017.pdf; id. at 30 
(indicating that the cap-and-trade needs to reduce another 60 MMtCO2e to 
achieve the SB 32 target for 2030). The share that cap-and-trade must con-
tribute (60 MMtCO2e) is 46.5% of the total reductions required relative to 
business-as-usual emissions in 2030 (60 + 69 = 129 MMtCO2e).  

Mason Inman 
minman@nearzero.org 

Danny Cullenward 
dcullenward@nearzero.org  

Michael Mastrandrea 
mikemas@nearzero.org  

May 7, 2018 
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As the Legislative Analyst’s Office (LAO) has explained, overallocation 
could put the state’s 2030 climate target at risk by potentially enabling 
market participants to bank excess allowances not needed in the program’s 
initial phase for use in later years.3 If too many allowances are banked, fu-
ture emissions could exceed program budgets, undermining the cap-and-
trade program’s intended role as a “backstop” state climate policy. Allow-
ance overallocation (also called oversupply) has been discussed exten-
sively in independent expert reports,4 in the media,5 at ARB’s public work-
shops,6 in public comment letters to ARB,7 in legislative committee hear-
ings attended by ARB Chair Mary Nichols,8 and in legislative committee 
reports.9 

                                                
3  LAO, Cap-and-Trade Extension: Issues for Legislative Oversight (Dec. 

2017), http://lao.ca.gov/Publications/Report/3719. 
4  See, e.g., Environmental Commissioner of Ontario, Ontario’s Climate Act: 

From Plan to Progress – Appendix G: Technical Aspects of Oversupply in 
the WCI Market (Jan. 2018), https://eco.on.ca/reports/2017-from-plan-to-
progress/; Chris Busch, Oversupply Grows in the Western Climate 
Initiative Carbon Market, Energy Innovation Report (Dec. 2017), 
http://energyinnovation.org/wp-content/uploads/2018/02/WCI-
oversupply-grows-February-update.pdf; Danny Cullenward & Andy 
Coghlan, Structural oversupply and credibility in California’s carbon 
market, Electricity Journal 29: 7–14 (2016).  

5  See, e.g., Herman K. Trabish, Is cap and trade the climate solution? The 
jury’s still out, Utility Dive (Jan. 19, 2018), 
https://www.utilitydive.com/news/is-cap-and-trade-the-climate-solution-
the-jurys-still-out/514747/; Justin Gillis and Chris Busch, A Landmark 
California Climate Program Is in Jeopardy, The New York Times (Dec. 12, 
2017), https://www.nytimes.com/2017/12/12/opinion/california-climate-
program-emissions.html.   

6  ARB hosted informal workshops on potential AB 398 implementation 
strategies on March 2, 2018, and April 26, 2018, documents available at 
https://www.arb.ca.gov/cc/capandtrade/meetings/meetings.htm.  

7  See, e.g., comments on ARB’s March 2, 2018, workshop from NextGen 
California, California Environmental Justice Alliance, the Natural 
Resources Defense Council, and Near Zero, 
https://www.arb.ca.gov/lispub/comm2/bccommlog.php?listname=ct-3-2-
18-wkshp-ws.  

8  Joint Legislative Committee on Climate Change Policies (JLCCCP), 2030 
Target Scoping Plan (Jan. 4, 2018), 
http://climatechangepolicies.legislature.ca.gov/previous-hearings; Senate 
Environmental Quality Committee (SEQ), California’s Cap-and-Trade 
Program: The Air Resources Board’s 2018 Scoping Plan (Jan. 17, 2018), 
http://senv.senate.ca.gov/informationalhearings. 

9  JLCCCP Oversight Hearing Background Document: 2030 Target Scoping 
Plan (Jan. 4, 2018), 
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In April 2018, ARB staff released a report (hereinafter, the “Post-2020 
Caps Report” or “the Report”) that provides the Board’s first official re-
sponse to AB 398’s statutory direction to evaluate and address concerns 
related to overallocation.10 The Report suffers from two major shortcom-
ings. 

First, despite the clear concern that overallocation could undermine the 
state’s 2030 climate target, the Report makes no inquiry into the impact of 
overallocation on annual emissions in 2030. Instead, the Post-2020 Caps 
Report calculates the cumulative balance of projected emissions and com-
pliance instrument budgets for the years 2021 through 2030, from which 
Board staff infer the cumulative greenhouse gas (GHG) emission reduc-
tions attributable to cap-and-trade. The Report does not analyze what is 
likely to happen in 2030 and therefore does not address the primary risk 
from allowance overallocation.  

Taking overallocation risks seriously requires significantly more analysis 
than what ARB has provided. On this basis alone, the Post-2020 Caps Re-
port does not provide a reasoned basis for satisfying AB 398’s requirement 
to “[e]valuate and address concerns related to overallocation.”  

Second, the Report makes a fundamental error in its calculations that un-
dermines its own conclusions. Specifically, the Report misses a key step in 
estimating emissions subject to the cap-and-trade program that ARB iden-
tified in 2010 as essential to any analysis of overallocation (see Appendix).11 
Once the Report’s mistake is corrected—using the same method of adjust-
ment the Board used in its original 2010 cap-setting regulatory process—
ARB’s own methods show that overallocation will cause the cap-and-trade 
program to deliver significantly fewer emission reductions than what is 

                                                
http://climatechangepolicies.legislature.ca.gov/previous-hearings; SEQ, 
California’s Cap-and-Trade Program: The Air Resources Board’s 2017 
Scoping Plan – Background Document (Jan. 17, 2018), 
http://senv.senate.ca.gov/sites/senv.senate.ca.gov/files/hearing_backgrou
nd_final.pdf.  

10  ARB, Supporting Material for Assessment of Post-2020 Caps (Apr. 2018), 
https://www.arb.ca.gov/cc/capandtrade/meetings/20180426/carb_post20
20caps.pdf.  

11  ARB, 2010 Cap-and-Trade Regulation, Staff Report: Initial Statement of 
Reasons (October 28, 2010), Vol. 1, Appendix E: Setting the Program 
Emissions Cap, at E7 through E-8, 
https://www.arb.ca.gov/regact/2010/capandtrade10/capv3appe.pdf.   
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called for in the 2017 Scoping Plan. Thus, the error undercuts staff’s con-
clusion that an overallocated cap-and-trade program “achieves [the] re-
ductions needed to meet the 2030 target.”12 

Rather than rely on an erroneous analysis that doesn’t address the primary 
concern related to market overallocation, the Board should engage the sub-
stantial body of analysis that is now available to inform a serious discussion 
of potential impacts and solutions.  

Post-2020 Caps Report: ARB’s Methods 

ARB staff’s Post-2020 Caps Report estimates the cap-and-trade pro-
gram’s cumulative supply/demand balance over the period 2021 through 
2030 by projecting emissions (demand) and estimating the number of com-
pliance instruments available (supply), including allowances and carbon 
offsets. To evaluate the impact of allowance overallocation, the Report cal-
culates the cumulative supply/demand balance for two scenarios. The first 
assumes no overallocation and the second assumes that 150 million allow-
ances (150M) from the pre-2021 period will be banked for use in the post-
2020 period, effectively increasing the supply of compliance instruments 
in that later period. 

In both of ARB’s scenarios, projected emissions (demand) exceed compli-
ance instruments (supply); the difference (demand minus supply) is re-
ported as the cumulative emission reductions from cap-and-trade from 
2021 through 2030 (expressed in million tons of carbon dioxide equivalent, 
or MMtCO2e). Table 1 reports the calculations published in ARB’s Post-
2020 Caps Report and in an accompanying workshop presentation.13 
Based on this analysis, Board staff conclude that overallocation will not put 
the state’s 2030 climate target at risk. 

 

                                                
12  ARB, Workshop to Continue Informal Discussion on Potential Amend-

ments to Cap-and-Trade Regulation (Apr. 26, 2018), slide 28, 
https://www.arb.ca.gov/cc/capandtrade/meetings/meetings.htm. 

13  ARB, Post-2020 Caps Report at 11 (Table 3) and 14 (Table 4); see also ARB, 
Cap-and-Trade Workshop, supra note 12 at slide 28. 
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Table 1: ARB's cumulative overallocation analysis for 2021-2030 (MMtCO2e) 

# Series 
Case A  

(No overallocation) 
Case B 

(150M overallocation) 

1 Covered emissions w/o cap-and-
trade program (demand) 3,054 3,054 

2 Post-2020 allowances  
(w/o Post-2020 Reserve) 2,532 2,532 

3 Pre-2021 allowances  
(overallocation) 0 150 

4 Offset credits  96 103 

5 Total compliance instruments  
(supply) (#2 + #3 + #4) 2,628 2,785 

6 Cumulative reductions from 
cap-and-trade (#1 – #5) 426 269 

 

A detailed discussion of the report’s methods follows, with corresponding 
lines in Table 1 in parentheses: 

• Projecting demand (#1). ARB uses a straightforward method for pro-
jecting future covered emissions, which represents the future demand 
for cap-and-trade compliance instruments. However, ARB’s method 
makes a fundamental error that, once corrected, shows that cap-and-
trade is expected to fall short of the role identified for it in the Scoping 
Plan. We describe ARB’s methods here and present the error in the 
next section.  

The Post-2020 Caps Report estimates GHG emissions through 2030 
using the PATHWAYS model projections developed for ARB’s 2017 
Scoping Plan Scenario. The Scoping Plan Scenario models GHG emis-
sions after taking into account the effect of all of California’s climate 
regulations except for the impact of the cap-and-trade program; the 
projections therefore indicate expected GHG emissions without tak-
ing into account the effects of the cap-and-trade program.  
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The Post-2020 Caps Report separates the PATHWAYS projections 
into “covered sectors” and “non-covered sectors.” As the Report ex-
plains:  

Cap-and-Trade covered emissions include the transportation, 
electricity, residential and commercial, and industrial sectors, and 
non-covered emissions are from the agricultural, recycling and 
waste, and high global warming potential [GWP] gas sectors.14 

To calculate emissions from “covered sectors,” ARB staff added up 
the GHG emissions projected from 2021 through 2030 from each of 
the four sectors identified above (transportation, electricity, residen-
tial and commercial, and industrial), based on PATHWAYS output.15 
We manually confirmed that this data source and method accurately 
reproduces the cumulative emissions ARB published in its Post-2020 
Caps Report—a total of 3,054 million tons of carbon dioxide equiva-
lent (MMtCO2e).16 Projected emissions are the same across ARB’s 
two overallocation scenarios, which vary only in the number of allow-
ances banked from the pre-2021 period into the post-2020 period.  

• Projecting supply (#2 through #5). The Post-2020 Caps Report’s 
supply projections are also straightforward. The Report analyzes two 
scenarios to evaluate potential overallocation outcomes: one in which 
zero pre-2021 allowances are banked for use in the post-2020 market 
period, and a second in which 150M pre-2021 allowances are banked 
for use in the post-2020 period. 

The calculation begins with the total supply of all allowances for vin-
tage years 2021 through 2030, a total of 2,607M under current regula-
tions.17 Next, the calculations subtract ARB’s proposed post-2020 Re-
serve allowances, a pool of allowances that were set aside from the 
post-2020 allowance budget. Including current post-2020 Reserve al-
lowances (52M) and additional post-2020 Reserve allowances that 

                                                
14  ARB, Post-2020 Caps Report at 10.  
15  Id. at 11, Table 3, note ## (link to 

https://www.arb.ca.gov/cc/scopingplan/comparison_graphs_6cases101817
.xlsm).  

16  Id. at 11, Table 3.  
17  Id. at 13-14.  
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Board staff proposed to set aside in a February 2018 discussion docu-
ment (22.7M), there are about 75M post-2020 Reserve allowances.18 
The Post-2020 Caps Report assumes these 75M allowances will not be 
needed for compliance under the cap-and-trade program, and there-
fore removes them from the supply calculation (2,607M – 75M = 
2,532M, as shown in Table 4 of the Post-2020 Caps Report). The Re-
port also assumes that additional compliance instruments available for 
sale at the price ceiling will not be accessed.19 

The supply estimate is then increased to account for the expected use 
of carbon offset credits. The Report assumes that carbon offsets usage 
will equal 3% of covered emissions from 2021-2025 and 4.5% from 
2026-2030.20 The total number of offset credits used varies slightly de-
pending on how many emissions there are, which in turn depends on 
the number of pre-2021 allowances that are banked into the post-2020 
period. In the first scenario, with no banking of pre-2021 allowances, 
the Report assumes 96M offset credits will be used; in the second sce-
nario, with 150M banked pre-2021 allowances, the Report assumes 
103M offset credits will be used.  

Finally, the Report adds up these supplies across its two scenarios to 
evaluate potential overallocation outcomes. In the first scenario, zero 
pre-2021 allowances are used for post-2020 compliance, resulting in 
2,628M total compliance instruments over the period 2021 through 
2030. In the second scenario, 150M pre-2021 allowances are used for 
post-2020 compliance, resulting in a total supply of 2,785M total com-
pliance instruments over the period 2021 through 2030.   

• Calculating GHG emission reductions (#6). The final step in 
ARB’s analysis is to calculate the GHG emission reductions the cap-
and-trade program is projected to deliver in each scenario. Because the 
Post-2020 Caps Report projects emissions (demand) and compliance 
instruments (supply) on a cumulative basis, so too does ARB calculate 

                                                
18  ARB, Preliminary Concepts: Price Containment Points, Price Ceiling, and 

Allowance Pools (Feb. 2018), 
https://www.arb.ca.gov/cc/capandtrade/meetings/meetings.htm.   

19     ARB, Post-2020 Caps Report at 14. 
20  Id. at 14.   
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GHG emission reductions on a cumulative basis over the period 2021 
through 2030.  

Calculated GHG emission reductions are reported as the difference 
between projected emissions under the Scoping Plan Scenario (de-
mand) and the number of compliance instruments (supply) available 
over the same period. Conceptually, this makes sense because, over a 
given period, the cap-and-trade program requires cumulative covered 
emissions to be no higher than the total number of available compli-
ance instruments (allowances and offsets). As a result, if projected 
baseline GHG emissions are higher than the total number of compli-
ance instruments, GHG emitters subject to the cap-and-trade program 
must reduce their emissions by a corresponding amount.  

For each of the two scenarios described above, the Post-2020 Caps 
Report calculates GHG emission reductions. For the first scenario, in 
which zero pre-2021 allowances are used for post-2020 compliance, 
the Report’s calculated GHG reductions are 426 MMtCO2e (3,054M 
– 2,628M = 426M). For the second scenario, in which 150M pre-2021 
allowances are used for post-2020 compliance, the Report’s calculated 
GHG reductions are 269 MMtCO2e (3,054M – 2,785M = 269M).  

• Drawing conclusions. One curious feature of the Post-2020 Caps Re-
port is that it never specifies a metric for evaluating whether or not the 
calculated GHG emission reductions are sufficient. Despite the lack of 
a clear metric, the Report concludes that even with 150 million excess 
allowances from the pre-2021 period, cap-and-trade will still “reduce 
emissions to help achieve the 2030 target.”21 ARB Assistant Division 
Chief Rajinder Sahota made similar comments in ARB’s April 2018 
workshop, saying that the staff analysis shows that a 150 million allow-
ance overallocation “does not endanger” the chances of emissions in 
2030 remaining below the limit.22 

                                                
21  Id. at 14.  
22  As transcribed from the workshop, Ms. Sahota’s full comment was: “The 

banking question really is about protecting against windfall profits, and then 
also endangering the post-2020 period. In looking at the analysis that we did 
on overallocation, 150 [million allowances] and what that might mean for 
post-2020, we know that the caps are so steep relative to what the emissions 
would be without cap-and-trade, pulling that 150 [million allowances] 
forward does not endanger that.” 
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We assume that ARB is comparing the calculated GHG emission re-
ductions discussed above against reductions called for from the ARB’s 
2017 Scoping Plan. The 2017 Scoping Plan concludes that under the 
Scoping Plan Scenario, cap-and-trade needs to deliver 236 MMtCO2e 
in cumulative reductions over the period 2021 through 2030.23 In both 
of the Report’s scenarios, projected GHG reductions are larger than 
this amount, suggesting that the cap-and-trade would provide the cu-
mulative emissions cuts identified in the Scoping Plan.  

Again, we note that the Report’s analysis does not evaluate what impact 
overallocation has on the state’s ability to meet its legally binding GHG 
emissions target in 2030. At best, the Report’s methods might indicate 
whether expected cumulative cap-and-trade reductions match the cumula-
tive reductions called for in ARB’s Scoping Plan—but the Report never 
addresses the impact of overallocation on California’s annual emissions in 
2030. State law requires ARB to reduce emissions to hit an annual target 
in 2030, not a cumulative target over the period 2021 through 2030.24  Even 
if projected cumulative reductions are equal to or greater than the cumu-
lative reductions called for in the Scoping Plan, it is still possible for emis-
sions to significantly exceed the 2030 limit.25 

ARB’s Erroneous Covered Emissions Projection 

The Post-2020 Caps Report makes a fundamental error in the way it pro-
jects future GHG emissions, inflating projected “covered emissions” sub-
ject to the cap-and-trade program by approximately 277 MMtCO2e over 
the period 2021 through 2030. Once corrected for this error, the Report’s 
calculations show that ARB’s estimated overallocation of 150M allow-
ances would cause the cap-and-trade program to be non-binding over the 
same period, and therefore fall well short of the reductions ARB called for 
in the final 2017 Scoping Plan. 

Simply put, the Post-2020 Caps Report used the wrong data to project 
“covered emissions”—that is, the emissions actually subject to the cap-
and-trade program. Rather than estimate future “covered emissions” sub-
ject to the cap-and-trade program, the Report instead projected emissions 

                                                
23  ARB, 2017 Scoping Plan, supra note 2 at 28.  
24  Cal. Health & Safety Code § 38566.  
25  See, e.g., LAO, supra note 3. 
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from “covered sectors”—a broader category with emissions that are about 
10% higher than “covered emissions.” By projecting an erroneously high 
emissions trajectory, ARB’s calculation also inflates the calculated GHG 
emission reductions attributable to cap-and-trade.  

The core problem is this: not all emissions in “covered sectors” are “cov-
ered emissions” subject to the cap-and-trade program. “Covered sector” 
emissions include 100% of the emissions from sources classified as being in 
these four high-level sectors (transportation, electricity, residential and 
commercial, and industry). In contrast, “covered emissions” are essen-
tially a subset of these emissions, although not a perfect subset.26 Total 
statewide GHG emissions, which are subject to the legislative limits set for 
2020 and 2030, are the sum of “covered sector” and “non-covered sec-
tor” emissions.  

As Figure 1 illustrates, the difference between “covered emissions” and 
“covered sector” emissions is visually striking. Table 2 presents the dif-
ference in numerical terms. Each year for which there are data, the gap 
between “covered sector” emissions and “covered emissions” grew 
larger, starting at 30.6 MMtCO2e per year in 2011 and increasing to 37.5 
MMtCO2e per year in 2015. Over these five years, the average difference 
was 34.8 MMtCO2e.  

We correct the Report’s error by adopting ARB’s historical practice of re-
vising sector-wide emission estimates using facility-level data gathered 
through California’s Mandatory Greenhouse Gas Reporting Regulation 
(MRR) (see Appendix). Just as ARB did in its original 2010 cap-setting 
regulatory process, which developed program caps through 2020, we em-
ploy the ratio of covered emissions subject to the cap-and-trade program 
(using MRR data) to total covered sector emissions (from the state GHG 
inventory). Consistent with the Board’s previous cap-setting exercise, this 
approach uses actual historical data describing emissions subject to the 
cap-and-trade program to improve forecasting accuracy.  

                                                
26  “Covered emissions” are not a perfect subset of “covered sector” 

emissions because some covered emissions are categorized in non-covered 
sectors (agriculture, high GWP gases, or recycling and waste). For example, 
most emissions in the agriculture sector are not subject to the cap-and-trade 
program, but some emissions from agricultural energy use (such as the 
combustion of liquid fuels and natural gas) are, even though those emissions 
are counted in both the PATHWAYS model and the state greenhouse gas 
inventory as coming from the agriculture sector.  
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Figure 1: Comparison of statewide, covered sector, and covered emissions (MMtCO2e).  
Total statewide emissions data are from ARB’s GHG inventory (black solid line)27 and the projec-
tion is from the PATHWAYS projection for the Scoping Plan Scenario (black dotted line).28 His-
torical “covered sector” emissions (blue solid line) are derived from ARB’s GHG inventory and 
projected “covered sector” emissions are from PATHWAYS (blue dotted line). Historical “cov-
ered emissions” (orange line) are reported under ARB’s MRR regulation.29 On average, annual 
emissions in “covered sectors” have been about 35 MMtCO2e higher than “covered emissions” 
subject to the cap-and-trade program. ARB erroneously used these higher numbers to calculate the 
GHG emission reductions attributable to cap-and-trade in the post-2020 period.  

                                                
27  ARB, California GHG Emission Inventory (2017), 

https://www.arb.ca.gov/cc/inventory/data/data.htm.   
28  The PATHWAYS output file is available at 

https://www.arb.ca.gov/cc/scopingplan/comparison_graphs_6cases101817
.xlsm.   

29  ARB, Mandatory GHG Reporting Regulation,  
https://ww2.arb.ca.gov/mrr-data.  
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To correct the PATHWAYS projections for covered sector emissions, we 
multiply each year’s projected emissions by the average ratio between ac-
tual historical covered emissions and sector-wide emissions over the pe-
riod 2011 through 2015 (0.909, see Table 2). This correction reduces 
ARB’s projected covered emissions 2021 through 2030 by a cumulative 
277 MMtCO2e.30 Over the ten-year projection period from 2021 through 
2030, this suggests that ARB over-estimated GHG emissions subject to 
the cap-and-trade program by approximately 277 MMtCO2e.  

Table 2: Comparison of covered sector emissions and covered emissions (MMtCO2e) 

Series Source 2011 2012 2013 2014 2015 
Avg. 

2011-15 

Covered sector 
emissions 

State GHG 
Inventory 383.9 388.3 384.8 379.4 377.9 382.9 

Covered  
emissions MRR Data 353.3 355.4 348.5 342.9 340.4 348.1 

Difference 30.6 32.9 36.3 36.5 37.5 34.8 

Ratio, covered emissions 
(MRR) to covered sector  
emissions (Inventory) 

0.920 0.915 0.906 0.904 0.901 0.909 

 

Correcting the Post-2020 Caps Report 

We replicated ARB’s calculations from the Post-2020 Caps Report, cor-
recting for the error in projected emissions described above. The corrected 
covered emissions projection for the period 2021 through 2030 is 2,777 
MMtCO2e (3,054M – 277M = 2,777M), reflecting expected GHG emis-
sions subject to the cap-and-trade program after California’s non-cap-and-
trade regulations take effect, but before the cap-and-trade program takes 
effect. We then examine the impact of this correction on the estimated re-
ductions ARB expects from the cap-and-trade program over this period 
across its two overallocation scenarios (see Table 3).  

                                                
30  For the original and corrected GHG projection data, see the spreadsheet 

published along with this report on Near Zero’s website, www.nearzero.org.  
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Table 3: Correction to ARB's cumulative overallocation analysis, 2021-2030 (MMtCO2e) 

# Series 
Case A  

(No overallocation) 
Case B 

(150 M overallocation) 

1 Erroneous covered emissions w/o 
cap-and-trade program (demand) 3,054 3,054 

2 Correction to covered emissions  
(Near Zero calculation) -277 -277 

3 Corrected covered emissions  
(demand) (#1 + #2) 2,777 2,777 

4 Post-2020 allowances  
(w/o Post-2020 Reserve) 2,532 2,532 

5 Unused allowances at end of 2020 0 150 

6 Offset credits  96 103 

7 Total compliance instruments  
(supply) (#4 + #5 + #6) 2,628 2,785 

8 Cumulative reductions from  
cap-and-trade (#3 – #7) 149 0 (*) 

(*) Calculated reductions are negative (2,777M – 2,785M = -8M). This indicates the program is non-
binding under these conditions and therefore produces no cumulative reductions.  

In ARB’s zero overallocation scenario (Case A), the corrected demand for 
compliance instruments (before cap-and-trade effects) remains larger than 
the supply, indicating the cap-and-trade program will reduce cumulative 
GHG emissions. Specifically, ARB assumes that cap-and-trade will reduce 
emissions until they are equal to the supply of compliance instruments, so 
the reduction in emissions due to cap-and-trade is 149 MMtCO2e (2,777M 
– 2,628M = 149M).  

In ARB’s 150M overallocation scenario (Case B), the corrected demand 
for compliance instruments (before cap-and-trade effects) is less than the 
supply of compliance instruments. According to ARB’s methods, in this 
case the cap-and-trade program does not require any further reduction in 
GHG emissions. As a result, the calculated reductions attributable to cap-
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and-trade would be zero. In this case, ARB’s method projects that 
statewide GHG emissions will exceed the 2030 limit.31 

Figure 2 compares the reductions called for in the 2017 Scoping Plan 
against the calculations in the Post-2020 Caps Report (from Table 1) as 
well as corrected calculations (from Table 3).  

 

 

Figure 2: Calculated reductions from cap-and-trade, 2021 through 2030 (MMtCO2e) 
ARB’s uncorrected estimates suggest that whether or not there are 150M overallocated pre-2021 
allowances, the cap-and-trade program will deliver at least as many reductions as called for in the 
Scoping Plan. Once corrected for ARB’s error, however, the Report’s analysis indicates that the 
status quo market design is expected to fall short of the Scoping Plan’s requirement—with or 
without 150M overallocated allowances.  

In our view, neither the original Post-2020 Caps Report calculation (re-
ported in Table 1) nor the corrected calculations (reported in Table 3) offer 
a reasonable basis for evaluating whether overallocation puts California’s 
2030 climate target at risk. Nevertheless, we have illustrated how a critical 

                                                
31  A calculated effect of zero implies that California’s greenhouse gas 

emissions trajectory would follow the PATHWAYS Scoping Plan scenario 
projection. In reality, a non-binding cumulative program cap would still 
impose supplemental reductions as a result of the auction price floor. 
However, the Scoping Plan analysis does not explicitly model the effects of 
price-induced mitigation from the cap-and-trade program. 
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error in ARB’s calculations undermines the Post-2020 Caps Report’s con-
clusions. Additional and more substantive analysis is needed to address the 
risks of overallocation.  

Conclusion  

ARB’s Post-2020 Caps Report offers the Board’s first formal analysis of 
how allowance overallocation might impact the cap-and-trade program’s 
effectiveness in ensuring California meets its legally binding 2030 climate 
target. This issue is critical to state climate policy because the Board de-
cided to rely on cap-and-trade to deliver over 45% of the annual GHG emis-
sion reductions needed to achieve California’s 2030 climate target.32 If 
overallocation leads to excess allowance banking in the cap-and-trade pro-
gram, then climate emissions will not fall in line with program limits and 
the state will overshoot its 2030 target.  

The Report falls short of AB 398’s instruction to “[e]valuate and address 
concerns related to overallocation” on two grounds.  

First, the Report does not address the primary concern related to overal-
location—namely, the risk that excess allowances will be banked and used 
such that emissions in 2030 exceed the state’s legally binding emissions 
limit. Instead of evaluating whether overallocation could lead to 2030 
GHG emissions exceeding the state’s climate target, ARB calculated the 
cumulative balance of market supply and demand over a ten-year period. 
This method is insufficient to address the serious risks LAO and independ-
ent researchers have identified. As a result, the Post-2020 Caps Report 
does not provide a reasoned basis for responding to AB 398’s instruction 
to “evaluate and address concerns related to [allowance] overallocation” 
in its rulemaking process.  

Second, the Report incorrectly asserts that overallocation of up to 150 mil-
lion pre-2021 allowances will not impact the state’s ability to meet its 2030 

                                                
32  ARB, 2017 Scoping Plan, supra note 2 at 26 (Table 2) (indicating that regu-

lations are expected to reduce GHG emissions by 69 MMtCO2e in 2030 un-
der the Scoping Plan Scenario); id. at 30 (indicating that the cap-and-trade 
needs to reduce another 60 MMtCO2e to achieve the SB 32 target for 2030). 
The share that cap-and-trade must contribute (60 MMtCO2e) is 46.5% of 
the total reductions required relative to business-as-usual emissions in 2030 
(60 + 69 = 129 MMtCO2e).  
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climate target. The Report contains a fundamental analytical error that un-
dermines its own conclusion. Once corrected for this factual error—using 
the same method the Board adopted in its original cap-and-trade rulemak-
ing—the Report shows that the cap-and-trade program is expected to de-
liver significantly fewer emission reductions than what the Board called for 
in the 2017 Scoping Plan.  

This error is not an esoteric technical detail. It is a question of basic emis-
sions accounting. ARB properly addressed these issues when the Board set 
the original program caps in a 2010 rulemaking, observing that projections 
of “covered sector” emissions have to be adjusted downward to account 
for the fact that “covered emissions” subject to the cap-and-trade pro-
gram are smaller than total “covered sector” emissions (see Appendix). 
Given the fundamental importance of cap-setting to the environmental 
and economic performance of California’s cap-and-trade program, the 
lack of substantive analysis in the Report is striking—especially in compar-
ison to the Board’s prior efforts to analyze the same question in 2010.  

We hope that ARB will acknowledge the shortcomings of its new Report, 
improve its analytical standards to maintain the scientific integrity for 
which the Board is known, and seriously engage the well-founded concern 
that overallocation risks undermining California’s 2030 climate target.  
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Appendix: ARB’s 2010 Cap-Setting Analysis 

In a 2010 cap-and-trade rulemaking process, ARB developed the original 
cap trajectory through 2020. The Board’s Initial Statement of Reasons 
(ISOR) explained that overallocation is a critical problem that could un-
dermine the program’s efficacy. Furthermore, staff showed how projec-
tions of broad sector-based emissions must be adjusted to account for the 
fact that covered emissions subject to the then-proposed cap-and-trade 
program would be lower than sector-wide totals. Moreover, in 2010 staff 
also identified the mandatory reporting regulation (MRR) data as an ap-
propriate data source for calculating the difference between actual “cov-
ered emissions” and broad sector-based totals. We replicated the Board’s 
exact methods from its 2010 rulemaking process to correct the Post-2020 
Caps Report in this research note.  

The following excerpt is from the ISOR Volume 1, Appendix E.33 All text 
is original, except for text in [square brackets], which we added to clarify 
how terminology used in the 2010 ISOR relates to the terminology now in 
use today.  

* * * * 

2.  Reliance on Mandatory Reporting Data to Ensure Accuracy in 
Cap Setting  

Setting the cap to achieve an appropriate level of stringency is critical to 
the proper functioning of a cap-and-trade program. If the cap is set too 
tight, unacceptably high allowance prices will result. If the cap is set too 
loose, prices will be lower than expected and a weakened incentive to re-
duce emissions will be created. Accuracy in emissions estimates from cov-
ered entities is a key component of ensuring that the desired level of cap 
stringency is implemented. Throughout the regulatory process, staff heard 
concerns from environmental groups that the cap would be unintentionally 
set too lax—a condition sometimes referred to as “oversupply” or “over-
allocation.”  

                                                
33  ARB, 2010 Cap-and-Trade Regulation, ISOR, Vol. 1, Appendix E: Setting 

the Program Emissions Cap, at E-7 through E-8, 
https://www.arb.ca.gov/regact/2010/capandtrade10/capv3appe.pdf.  
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The over-allocation condition occurs if too many allowances are supplied 
to covered entities relative to expected business-as-usual emission levels. 
This issue arose in the early years of the European Union’s Emission Trad-
ing Scheme (EU ETS). During the trial phase of the program, which ran 
from 2005–2007, caps were set without a good source of GHG emission 
data for the facilities covered in the program.  

The lack of accurate emissions data led to initial cap levels that, although 
intended to require a reduction of 4 percent at the outset of the program, 
in actuality created a surplus of approximately 4 percent. This oversup-
ply—8 percent beyond intended levels—coupled with the fact that allow-
ances could not be saved from the trial periods for use in the later phases, 
led to a price crash in August 2006, when the first year of verified emis-
sions data were made publicly available.*  

In 2007, ARB put in place a mandatory reporting program to provide ac-
curate greenhouse gas emissions data for the sources that will be covered 
in the first compliance period of the cap-and-trade program [the MRR reg-
ulation]. The data gathered through this program [the MRR data] will help 
ensure that the over-allocation issue is not repeated in the California con-
text.  

3.  Adjustment of the Cap-and-Trade 2020 Target from Scoping 
Plan Levels Using Mandatory Reporting Data 

The Scoping Plan’s rough estimate of the target for the 2020 allowance 
budget (Point E in Figure E-1) was 365 MMTCO2e. Since the plan was 
adopted, staff have developed more specificity on what emission sources 
within the different sectors will be covered in the cap-and-trade program. 
Staff have also used the 2008 facility-level data gathered through the man-
datory reporting program [MRR data] to improve emissions estimates for 
the covered entities. Using these improved estimates, staff calculated a 
new broad scope 2020 allowance budget of 334 MMTCO2e. This number 
was developed by multiplying the Scoping Plan 365 MMTCO2e 2020 
budget estimate [based on “covered sector” emissions] by the ratio of the 
improved estimate of 2008 broad scope emissions (403 MMTCO2e, de-

                                                
*  Pricing Carbon: The European Union Emissions Trading Scheme. A. D. 

Ellerman, F. J. Convery, C. Perthuis, E. Alberola, and B. Buchner. 
Cambridge University Press. Cambridge, U.K. 2010.  
[Citation in original ARB document.] 
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termined using information from mandatory reporting of GHGs at the fa-
cility level [the MRR data]) to the 2008 emissions inventory estimate for 
broad-scope sector categories (440 MMTCO2e, calculated used the Scop-
ing Plan accounting [covered sector emissions from the state GHG inven-
tory]).  

* * * * 

About Near Zero 

Near Zero is a non-profit environmental research organization based at the 
Carnegie Institution for Science on the Stanford University campus. Near Zero 
provides credible, impartial, and actionable assessment with the goal of cutting 
greenhouse gas emissions to near zero. This research note is for informational 
purposes only and does not constitute investment advice.  

Data used in this research note are available at our website.  

www.nearzero.org 

 

 



 

 

 

March 16, 2018 

 

Dear ARB Board Members and staff,  

Thank you for the opportunity to comment on the materials provided for 
ARB’s March 2018 workshop on the implementation of AB 398’s cap-and-
trade program reforms. Our comments today focus on two issues: ARB’s 
overall market design proposal and staff’s proposed interpretation of AB 
398 offsets limits. We will keep our comments brief and refer staff to more 
extensive analysis contained in two attached Near Zero Research Notes.1  

1.  Pursuant to AB 398, ARB still needs to evaluate market 
oversupply conditions and allowance banking regulations.  

AB 398 requires ARB to “[e]valuate and address concerns related to 
overallocation”2 in the cap-and-trade program and “[e]stablish 
allowance banking rules that discourage speculation, avoid financial 
windfalls, and consider the impact on complying entities and volatility 
in the market.”3 The Board’s March 2018 workshop materials include 
some discussion of these requirements, but do not evaluate either 
issue. Staff has requested further stakeholder input on these topics.  

																																																													
1  Danny Cullenward, Mason Inman, and Michael Mastrandrea (2018a), Implementing 

AB 398: ARB’s initial post-2020 market design and “allowance pool” concepts. Near 
Zero Research Note (Mar. 16, 2018) (attached here as Attachment 1); Danny 
Cullenward, Mason Inman, and Michael Mastrandrea (2018b), Interpreting AB 398’s 
offset limits. Near Zero Research Note (Mar. 15, 2018) (Attachment 2 here).  

2  Cal. Health & Safety Code § 38562(c)(2)(C).  
3  Id. at § 38562(c)(2)(H).  
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Troublingly, ARB staff have indicated that they view the current 
oversupply of allowances in the market as a sign of its success, not a 
result of relative program laxity.4 Staff present no evidence to support 
this view.  

Without mentioning any of the various independent studies and 
reports that have concluded the market is experiencing a significant 
oversupply condition—including analysis from the Legislative 
Analyst’s Office,5 the Environmental Commissioner of Ontario,6 
Energy Innovation,7 Near Zero,8 and the Carbon Market Compliance 
Association,9 to name only a few—Board staff suggest that the 
“relationship between GHG reductions and carbon price requires a 
more thoughtful and in-depth evaluation – not simply [an analysis of] 
supply vs. demand.”10 If the Board believes that there are 
methodological deficiencies with these existing conclusions, it should 
make more specific criticisms and identify a better approach. We 
identify the elements of an oversupply calculation the Board should 

																																																													
4  ARB, Amendments to the Cap-and-Trade Regulation Workshop (March 2, 2018), 

slides 22-24. 
5  Legislative Analyst’s Office (2017), Cap-and-Trade Extension: Issues for Legislative 

Oversight (Dec. 12, 2017), http://lao.ca.gov/Publications/Report/3719.  
6  Environmental Commissioner of Ontario (2018), Ontario’s Climate Act: From Plan to 

Progress, Appendix G: Technical Aspects of Oversupply in the WCI Market, 
https://eco.on.ca/reports/2017-from-plan-to-progress/.  

7  Chris Busch (2017), Oversupply grows in the Western Climate Initiative carbon 
market: An adjustment for current oversupply is needed to ensure the program will 
achieve its 2030 target. Energy Innovation LLC Report.  

8  Danny Cullenward, Mason Inman, and Michael Mastrandrea (2017), California’s 
climate emissions are falling, but cap-and-trade is not the cause. Near Zero Research 
Note, http://www.nearzero.org/wp/reports/.  

9  Comment letter from Andre Templeman (CMCA) to Richard Corey (ARB) (Sept. 15, 
2016) (estimating oversupply at up to 300M allowances), available in ARB, 
Amendments to the California Cap on Greenhouse Gas Emissions and Market-Based 
Compliance Mechanism: Final Statement of Reasons (Aug. 2017), 499-500, 
https://www.arb.ca.gov/regact/2016/capandtrade16/ctfinsor.pdf.  

10  ARB workshop presentation, supra note 4, slide 23. 
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consider and would be glad to provide additional information to assist 
ARB staff.11 

Although ARB staff officially dispute the view that today’s oversupply 
condition puts the program’s environmental performance at risk, we 
note that the Board’s proposed allowance pool concept would transfer 
some of the excess allowances in the post-2020 program budgets to 
the new price containment points and/or the price ceiling.12 The total 
number of allowances that would be transferred under ARB’s 
proposal is 75.1 million allowances. While removing this quantity of 
allowances from the auction supply curve could help address market 
oversupply conditions, the total transfers represent only 28% of Chris 
Busch’s central estimate of market oversupply in 2020 (270 ±70 
million allowances).13 They are therefore insufficient to address the 
extent of market oversupply documented by credible, independent 
studies. 

We are preparing our own estimate of the number of compliance 
instruments banked at the end of 2017, beyond entities’ expected 
compliance obligations. We believe our analysis will show strong 
evidence that substantial banking has already occurred. As soon as 
this analysis is complete, we will send it to ARB and also release it 
publicly. Because ARB has made several public statements arguing 
that market participants are not banking significant amounts of 
allowances beyond their need for emissions already incurred,14 we 
strongly encourage ARB to perform its own analysis and publish the 
results, methods, and underlying data.  

																																																													
11  Cullenward et al. (2018a), supra note 1 at Appendix 2 (see Attachment 1 to this letter).  
12  ARB, Preliminary Concepts: Price Containment Points, Price Ceiling, and Allowance 

Pools (Feb. 2018).  
13  Busch (2017), supra note 7. 
14  See, e.g., ARB, Responses to Questions, for Joint Oversight Hearing of the Senate 

Environmental Quality Committee and Senate Budget and Fiscal Review 
Subcommittee No. 2 on Resources, Environmental Protection, Energy and 
Transportation (Jan. 17, 2018). 
http://senv.senate.ca.gov/sites/senv.senate.ca.gov/files/arb_responses.pdf.  
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2.  Rather than dispute the cause of market oversupply, ARB should 
consider how to develop a post-2020 market design that manages 
a transition from today’s low prices to the higher prices that are 
likely needed to achieve California’s 2030 target.  

Today’s market prices are low because the supply of compliance 
instruments significantly exceeds near-term demand. Eventually, 
oversupply conditions will diminish and, absent a recession or major 
technological breakthroughs, carbon prices will likely rise—
potentially to significantly higher levels. However, ARB staff have 
proposed a market design that does not include mechanisms to 
actively manage a gradual transition. By relying on market oversupply 
conditions to keep near-term prices low, the Board’s proposal defers 
serious action, risks rendering the program ineffective at reducing 
emissions in the short term, and creates a political liability for the next 
administration to manage.  

We urge the Board to consider an alternative approach wherein 
oversupply conditions are carefully managed via program cap 
adjustments, banking rules that discount the value of banked 
allowances, and/or other creative approaches developed 
collaboratively with stakeholders. Instead of relying on oversupply to 
manage prices—a strategy that will eventually stop working as caps 
decline in the years to come—the Board might consider setting price 
containment points at lower levels and implementing a graduated 
price ceiling that starts at a lower initial price and increases more 
rapidly over time. We note that these alternative cost containment 
strategies are warranted only if ARB simultaneously resolves market 
oversupply conditions; if combined with no action on oversupply, 
they would only weaken the status quo market design.  

3.  ARB needs to indicate how its proposed post-2020 offset limits 
are consistent with the legislative intent in AB 398.  

ARB has proposed interpreting AB 398’s post-2020 offset limits in a 
way that substantially increases the number of allowable offset credits 
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in the years 2024 and 2025. Rather than apply the AB 398 offset limits 
on a calendar year basis—in which case 2024 and 2025 emissions 
would be subject to the lower 4% limit—ARB has proposed applying 
the higher 2026 calendar year limits (6%) to the bulk of compliance 
obligations associated with emissions in calendar years in 2024 and 
2025.15  

We calculate that this interpretation would increase the number of 
permissible offset credits by approximately 8.5 million, relative to a 
scenario in which the AB 398 limits applied on a literal calendar year 
basis and assuming covered entities’ emissions are equal to program 
year allowance budgets plus maximum allowable offsets in each 
scenario.16  

ARB has not justified its interpretation as being consistent with the 
statutory text in AB 398, which appears to apply to calendar year 
limits. ARB should explain how its proposed interpretation is 
consistent with the legislative intent behind AB 398. 

4.  ARB should exclude consideration of greenhouse gas emissions 
from its proposed bottom-up determination of an offset project’s 
“direct environmental benefits.”  

 In addition to setting overall limits on offsets usage, AB 398 also 
requires that no more than half of total post-2020 offsets limits come 
from projects that do not provide a “direct environmental benefit” 
(“DEB”) to California air or water quality.17 ARB has proposed a 
bifurcated approach to determining a DEB wherein certain bright-line 
conditions would automatically qualify an offset project as providing a 

																																																													
15  ARB workshop presentation, supra note 4, slide 25.  
16  Cullenward et al. (2018b), supra note 1 (see Attachment 2 to this letter). 
17  Cal. Health & Safety Code § 38562(c)(2)(E). 
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DEB while allowing all other projects the opportunity to make an 
individualized case as to whether or not they provide a DEB.18  

 We agree that a bifurcated approach to determining a DEB could, if 
executed carefully and consistently, fairly balance the need for 
program flexibility with AB 398’s statutory requirements. However, if 
the Board elects this approach, it is critically important that ARB 
identify arguments that cannot be used to demonstrate a DEB.  

Specifically, ARB should clarify that offset projects may not argue 
that their gross avoided or reduced GHGs generate a DEB. Offset 
projects produce no net GHG reductions because for every avoided or 
reduced GHG emissions, ARB awards an equal number of offset 
credits that will eventually be used by covered entities to increase 
their own GHG emissions by the same amount the offset project 
reduces or avoids. Thus, there is no basis whatsoever for an offsets 
project to claim a DEB on the basis of its gross GHG reductions.19 
Accordingly, ARB should explicitly foreclose this argument in 
whatever process the Board ultimately adopts for determining 
whether or not an offsets project provides a direct environmental 
benefit to state air or water quality.  

5.  ARB needs to show how its proposed market design is consistent 
with the role the Board identified for cap-and-trade in the final 
2017 Scoping Plan.  

Finally, we reiterate the need for ARB to show how the market design 
it selects in the AB 398 implementation process is consistent with the 
large role the Board identified for the cap-and-trade program in its 
final 2017 Scoping Plan. The cap-and-trade program was identified as 
the single largest contributor to California’s climate goals, 
representing 38% of the required cumulative emission reductions over 

																																																													
18  ARB, Preliminary Discussion Draft of Potential Changes to the Regulation for the 

California Cap on Greenhouse Gas Emissions and Market-Based Compliance 
Mechanisms (Feb. 2018), at 17-19. 

19  Cullenward et al. (2018b), supra note 1 (see Attachment 2 to this letter).  
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the period 2021-203020 and almost 47% of the annual reductions 
projected for the year 2030.21 Whatever choices ARB makes in 
implementing its discretionary authority under AB 398 should be 
consistent with the role ARB identified for the cap-and-trade 
program.22 

We appreciate that the design choices facing ARB require difficult policy 
judgments and complicated technical analysis. Nevertheless, we urge 
ARB to be transparent in its process and to address the fundamental 
challenges present in the current market. If we can provide analytical 
support to the ARB in the future, please feel free to contact us.  

Sincerely,  

 

 

Danny Cullenward   JD, PHD    Mason Inman 

 

 

Michael D. Mastrandrea   PHD 

 

Disclaimer: Dr. Cullenward is a member of the California Independent 
Emissions Market Advisory Committee; however, this letter does not represent 
the official views of the IEMAC. 

																																																													
20  ARB, 28.  
21  Id. at 26. 
22  We expressed this view in the Scoping Plan process. See Comment letter from Michael 

Mastrandrea and Mason Inman (Near Zero) to Rajinder Sahota (ARB) (Oct. 27, 2017), 
http://www.nearzero.org/wp/2017/10/27/cap-and-trade-2030/.  
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Attachment 1:  

Danny Cullenward, Mason Inman, and Michael Mastrandrea (2018a), 
Implementing AB 398: ARB’s initial post-2020 market design and 
“allowance pool” concepts. Near Zero Research Note (Mar. 16, 2018).  

 

Attachment 2:  

Danny Cullenward, Mason Inman, and Michael Mastrandrea (2018b), 
Interpreting AB 398’s offset limits. Near Zero Research Note (Mar. 15, 
2018). 



 

research note   

Implementing AB 398: ARB’s initial post-2020 
market design and “allowance pool” concepts 

 

AB 398 requires the California Air Resources Board (ARB) to make several 
important reforms to the cap-and-trade program’s post-2020 market de-
sign. For example, the statute requires ARB to implement a hard price ceil-
ing at which unlimited compliance instruments will be offered for sale at a 
fixed price; establish two new price containment points at which limited 
quantities of allowances will be made available at a fixed price; and impose 
new limits on carbon offsets, to name only a few changes.  

Earlier this month, ARB released its initial thinking on how to implement 
the post-2020 market design reforms required by AB 398 (ARB 2018a, 
2018b, 2018c). As a threshold matter, it is important to observe that ARB 
has not yet addressed two key issues on which AB 398 requires further 
evaluation—potential changes to banking rules and adjustments for over-
allocation (also known as oversupply). Both of these statutory provisions 
require ARB to consider the extent to which the current cap-and-trade pro-
gram has too many allowances relative to near-term demand. So far, ARB 
has characterized lax market conditions as a success, not a liability. 

On the whole, ARB’s proposal (summarized in Appendix 1) features high 
long-term price ambitions, but no serious efforts to balance long-term mit-
igation needs against near-term oversupply conditions. 

Key features of ARB’s proposal include: 

• High long-term price ambitions. ARB has proposed setting two new 
price containment points no lower than $70 per allowance in 2021 
(2015 USD), and has suggested the new market price ceiling will, in 
2030, be no lower than $81.90 and no higher than $147 per allowance 
(2015 USD). Pursuant to AB 398, ARB must offer unlimited additional 
compliance instruments for sale at the price ceiling. The ambition of 
the price containment point and price ceiling would allow allowance 
prices to rise substantially from recent levels, which remain near the 

Danny Cullenward 
dcullenward@nearzero.org  

Mason Inman 
minman@nearzero.org 

Michael Mastrandrea 
mikemas@nearzero.org  

Mar. 16, 2018 
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price floor (just under $15 per allowance). Price increases significantly 
above the floor are likely necessary to achieve California’s ambitious 
2030 climate target.  

• No serious action on oversupply. Board staff continue to argue that 
the oversupply of allowances currently present in the program is a sign 
of the program’s success, rather than a reflection of the program’s lack 
of stringency (ARB 2018a: 22-24). ARB has offered no evidence to 
support this view. Staff also suggest that oversupply has no potentially 
deleterious effects, despite the findings of multiple independent stud-
ies that have identified serious environmental risks (e.g., Busch 2017, 
Cullenward et al. 2017, LAO 2017, Environmental Commissioner of 
Ontario 2018). However, the staff presentation indicates ARB has re-
ceived stakeholder feedback calling for reductions in the number of al-
lowances under the program caps and/or rules to adjust the value of 
banked allowances over time (ARB 2018a: 22).  

 

Despite disputing the risks of current market oversupply conditions, 
ARB’s proposed “allowance pool” transfers (ARB 2018c) would take 
modest action to address oversupply risks. ARB has proposed trans-
ferring up to 75.1M allowances from the post-2020 annual allowance 
budgets into two new price containment points. While these transfers 
are not equivalent to removing excess allowances from the market and 
therefore do not fully resolve concerns related to market oversupply, 
ARB’s proposed transfers would make these allowances more expen-
sive to purchase and therefore would tend to incentivize greater GHG 
reductions relative to the status quo. However, the magnitude of any 
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0
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potential benefits will depend on where ARB ultimately sets the price 
level of the two price containment points.  

On the other hand, the scale of the proposed transfer (up to 75.1M al-
lowances) represents only a small share of market oversupply pro-
jected through 2020 (270M ±70M allowances) (Busch 2017). These 
calculations do not include the excess 81.2M pre-2021 APCR allow-
ances AB 398 requires ARB to place in two post-2020 price contain-
ment points. If market prices reach these levels, allowances in the price 
containment points will contribute to projected oversupply conditions 
(raising the total to 351.2M ±70M allowances).  

• No mechanism for managing a transition from low to high prices. 
The likely consequence of extending the market design without adjust-
ing for oversupply is that market prices are likely to stay low for several 
years, during which time the supply of allowances will exceed near-
term demand and prices will likely incentivize relatively few GHG re-
ductions from the cap-and-trade program. Eventually, declining pro-
gram caps will become binding and likely lead to a transition to higher 
carbon prices. This presents two related problems. First, low prices in 
the near term may lead to regulated entities’ underinvestment in GHG 
mitigation in advance of a market transition from low to high prices. 
Second, carbon prices may rise significantly and quickly once emitters 
consume the extra allowances in the market (i.e., as market oversupply 
conditions fade).  

• Tension between near-term price impacts and encouraging action 
to reduce climate pollution. ARB’s initial thinking on the trade-offs 
between program stringency and laxity indicate that the Board is par-
ticularly concerned about limiting near-term price impacts (ARB 
2018a: 23). We believe there are technical reforms that could enable 
dynamic adjustments to program allowance budgets and/or banking 
rules that respond in real time to relative program laxity based on em-
pirical metrics. Some of these interventions could improve market 
stringency while deferring price impacts to a later point in time. How-
ever, there is no avoiding the fundamental trade-off between price im-
pacts and GHG emission reductions. No market design can guarantee 
large emission reductions at low prices. Deferring adjustments to pro-
gram stringency would delay and likely reduce total GHG reductions 
from the cap-and-trade program.  
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• No analysis of how the proposed market design will achieve the 
role identified for cap-and-trade in the 2017 Scoping Plan. Finally, 
we note that the preliminary discussion draft of ARB’s proposed reg-
ulations does not include any analysis that substantiates the role ARB 
identified for cap-and-trade in its 2017 Scoping Plan. We understand 
that ARB may be planning to release more information in the future. 
In particular, it will be important for ARB to illustrate how any trade-
offs it proposes with respect to cap-and-trade program stringency are 
likely to deliver on the reductions needed to close the gap between Cal-
ifornia’s regulatory programs and the Scoping Plan scenario.  

There are no easy answers to the challenges identified above. Fundamen-
tally, however, we believe ARB will need to manage a transition from to-
day’s low prices to significantly higher prices in the years to come. Rather 
than dispute the cause of today’s low prices and avoid discussion of the 
need to increase program stringency to defer price increases, ARB may 
wish to consider how proactive market reforms could enable an earlier and 
more gradual carbon price trajectory that contributes to the state’s ambi-
tious climate targets. With the goal of informing a constructive discussion, 
we offer two conceptual thoughts:  

• Price containment point prices interact with market oversupply 
concerns. ARB’s proposal to set the two post-2020 price containment 
points at relatively high price levels (starting in 2021 at no lower than 
$70 in 2015 USD) has important advantages and disadvantages.  

On the one hand, this approach would largely avoid exacerbating mar-
ket oversupply conditions by making a sizeable supply of excess allow-
ances (at least 81.2M) available only at high prices (no less than $70 
per allowance)—almost five times higher than today’s costs (about 
$15 per allowance). So long as the market price remains below the 
price containment points, these excess allowances won’t contribute to 
market oversupply. If market prices reach these levels, however, the 
allowances sold from the price containment points would enable 
higher GHG emissions and contribute to market oversupply. For the 
same reasons, if ARB were to set the price containment points at low 
price levels, the excess allowances in these accounts would likely enter 
circulation and exacerbate the market’s oversupply problem.  

ARB’s proposal also has an important downside. Although high price 
containment points avoid worsening market oversupply—so long as 
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prices stay below the containment points—the Board’s proposal does 
not mitigate potential carbon price volatility in between current prices 
($15) and the proposed price containment points (starting in 2021 at 
no lower than $70 in 2015 USD). Thus, ARB’s proposed market de-
sign creates the potential for a disruptive market transition in the early 
2020s (as oversupply conditions fade) without any guarantee of signif-
icant GHG emission reductions prior to that time (due to low prices 
from the near-term oversupply conditions).  

• An alternative paradigm for managing the transition to higher car-
bon prices? To date, the cap-and-trade program has experienced low 
prices as a result of oversupply conditions, which themselves are at-
tributable to the economic recession, the success of California’s other 
clean energy policies, and reductions in the cost of low-carbon tech-
nologies (Cullenward et al., 2017). In this paradigm, carbon prices re-
main low so long as the supply of allowances exceeds near-term de-
mand, but there are no mechanisms in the current market design to 
ensure an orderly transition from low to high prices once oversupply 
conditions are gone. The fundamental challenge is twofold. First, to-
day’s low prices bear little relationship to the costs ARB projects for 
the kinds of efforts needed to achieve California’s ambitious 2030 cli-
mate target (ARB 2017a: 46). Second, tomorrow’s carbon prices could 
rise too quickly as oversupply conditions fade in the early 2020s. 

To escape the constraints the current paradigm imposes, ARB may 
wish to consider a different approach to managing program costs. Ra-
ther than rely on allowance oversupply to keep costs low, ARB could 
evaluate other approaches. One option would be to re-orient its market 
design to carefully reduce allowance oversupply while containing price 
trajectories via lower price containment points and a graduated price 
ceiling level that starts at a lower initial price and increases more rap-
idly over time. This would require (1) a thoughtful study to evaluate 
market oversupply conditions and carefully address them via adjusting 
allowance budgets and/or banking rules (see Appendix 2), as well as 
(2) the establishment of price ceiling and/or price containment points 
at lower prices to contain costs within the Board’s discretionary au-
thority under AB 398. Collectively, these reforms would better enable 
the Board to balance the trade-offs between program stringency and 
costs, relying on explicit controls to manage costs and increasing the 
transparency of the program’s implementation.  
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Appendix 1: ARB’s proposed post-2020 market design 

ARB has proposed modifying the market design by shifting several quanti-
ties of allowances from the pre- and post-2020 allowance budgets into sev-
eral so-called “allowance pools” (ARB 2018c). The summary figure below 
indicates how various quantities of allowances would be transferred from 
annual allowance budgets into standard quarterly auctions, two new price 
containment points, and a new set of accounts at the post-2020 market 
price ceiling: 

 

1. Allowance banking and auctions 
2. 1/3 of pre-2020 APCR sent to price ceiling 
3. 2/3 of pre-2020 APCR allowances sent to price containment points 
4. Post-2020 budget carve-outs 
5. Post-2020 budget carve-outs sent to two price containment points and/or ceiling 
6. Two price containment points 
7. Price ceiling account 
8. Unlimited, non-tradable “Price Ceiling Units”  

Notes:  All prices are given in units of 2015 USD, consistent with ARB’s new documents 
and the 2017 Scoping Plan. Figure not drawn to scale. 
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1. Allowance banking and auctions 

Under current and proposed market regulations, regulated entities and 
third-party buyers can bank allowances for use in any future program years, 
subject only to corporate association-level holding limits (in 2018, up to 
15.7M of current and each future year allowance vintage) (ARB 2017b). 
Allowances from the pre-2020 program budgets that are purchased at auc-
tion or freely allocated can be banked for post-2020 compliance purposes. 
Similarly, allowances from the post-2020 budgets that are purchased at 
auction or freely allocated can be banked for post-2020 compliance pur-
poses. ARB has not proposed modifying the auction price floor, citing con-
cerns about harmonizing WCI market design in Ontario and Québec; at 
the current schedule, the auction price floor would be $25.16 per allowance 
in 2030 (2015 USD).  

2. 1/3 of pre-2020 APCR sent to price ceiling 

AB 398 requires ARB to create a new price ceiling at which unlimited new 
compliance instruments will be made available for purchase (see item #8, 
below). AB 398 also requires ARB to transfer 1/3 of the allowances in the 
pre-2020 Allowance Price Containment Reserve (APCR) at the end of 
2017 into a separate price ceiling account (see item #7, below) that would 
be offered for sale before ARB issues unlimited new Price Ceiling Units 
(see item #8, below; these former APCR allowances come from the origi-
nal program allowance budgets). At the end of 2017, there were 121.8M 
allowances in the APCR; thus, 1/3 of these allowances (40.6M) will be 
transferred into the post-2020 price ceiling account.  

3. 2/3 of pre-2020 APCR sent to two price containment points  

AB 398 requires ARB to send the remaining 2/3 of the allowances in the 
APCR at the end of 2020 to two new “price containment points” (see item 
#6, below). At the end of 2017, there were 121.8M allowances in the 
APCR; thus, 2/3 of these allowances (81.2M) will be transferred into the 
two price containment points (40.6M each).  

4. Post-2020 budget carve-outs 

ARB finalized post-2020 market regulations in 2017, after the passage of 
AB 398 but before making an effort to comply with the statute’s require-
ments. These regulations were approved by the Office of Administrative 
Law and therefore constitute current law. These regulations retained the 
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structure of the pre-2020 APCR but did not include a price ceiling, which 
is inconsistent with AB 398 and therefore requires reform. Accordingly, 
ARB is taking current regulations as the starting point for reforms and pro-
posing changes relative to this baseline. In the 2017 regulations, ARB set 
aside 52.4M allowances for the APCR (see § 95871, Table 8-2).  

ARB has now proposed increasing the size of the post-2020 APCR set-
aside, reflecting the logic the Board employed in the pre-2020 market de-
sign period. In 2010, ARB had considered reserving 4% of the 2013-2020 
allowance budgets for the APCR, mirroring the then-proposed 4% limit on 
offsets use. When ARB ultimately adopted an offsets limit of 8%, the Board 
also increased the APCR set-aside to 8%. Consistent with that approach, 
ARB now proposes to increase the post-2020 APCR set-aside by 2% of the 
allowance budgets for the period 2026-2030, reflecting the 6% offsets limit 
that applies in this period (6% being 2% higher than 4%). This would result 
in an addition 22.7M post-2020 allowances being transferred to the new 
price containment points (distributed equally from all post-2020 annual 
budgets, rather than from 2026-2030 budgets only).   

Thus, ARB has proposed increasing the total post-2020 budget carve-out 
from 52.4M allowances (as specified in current regulations) by an addi-
tional 22.7M allowances, for a total of 75.1M allowances.  

5. Post-2020 budget carve-outs to two price containment points 
and/or price ceiling 

ARB is considering sending all of the allowances set aside for the APCR 
from the post-2020 allowance budgets (including proposed additions, see 
items #3 and #4, above) to one or both of the two new price containment 
points (see item #6, below) and/or the price ceiling account (see item #7, 
below). Including proposed additions to the post-2020 APCR above what 
is currently in ARB’s official market regulations, the total number of al-
lowances in question is 75.1M (see item #4, above). 

6. Two price containment points 

AB 398 delegates broad authority to ARB to design two new price contain-
ment points, which are essentially pools of allowances made available for 
purchase at specified prices.  

ARB has proposed that the lower of these two price containment points be 
no lower than $70 in 2021 (2015 USD). Under ARB’s proposal, allowances 
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in the two price containment points would be made available for sale at an 
annual offering, as well as on a quarterly basis if the previous quarter’s auc-
tion clears at or above 60% of the lower of the two price containment point 
reserve prices.  

7. Price ceiling account 

AB 398 delegates broad authority to ARB to design a new market price 
ceiling. Pursuant to statute, ARB must offer unlimited compliance instru-
ments for sale at the price ceiling. The Board has proposed setting the 2030 
price ceiling price no lower than $81.90 per allowance and no higher than 
$147 per allowance (both units in 2015 USD).  

ARB can also offer other compliance instruments for sale at the price ceil-
ing level. For example, AB 398 requires that 1/3 of the allowances in the 
APCR at the end of 2017 be transferred to the price ceiling account 
(40.6M, see item #2 above). In addition, under current regulations, allow-
ances that remain unsold at auction after 24 months are automatically 
transferred to the APCR.  AB 398 requires that ARB to transfer any allow-
ances remaining in the APCR at the end of 2020 into the price ceiling.  

Because current market regulations restrict the rate at which previously 
unsold allowances can be re-introduced, at least some of the previously un-
sold allowances will remain unsold for 24 months, be transferred into the 
APCR, and eventually removed to the post-2020 price ceiling account. 
Even if all allowances re-introduced at auction sell, approximately 40M 
will ultimately be transferred to the post-2020 price ceiling (Busch 2017). 

8. Unlimited, non-tradable “Price Ceiling Units”  

ARB has proposed distinguishing the unlimited compliance instruments it 
must offer at the price ceiling from “normal” allowances that are part of 
the program’s overall allowance budget. ARB proposes calling the new un-
limited instruments “Price Ceiling Units” and making them subject to dif-
ferent rules. The Price Ceiling Units would be made available for purchase 
at an annual event that is separate from the quarterly auctions. The new 
Price Ceiling Units would not be tradable, but would instead be available 
for purchase in a manner that allows regulated entities to close any gaps in 
their annual compliance obligations in a timely manner.  

AB 398 requires the Board to spend all revenue raised from sales of addi-
tional compliance instruments at the price ceiling on additional reductions 
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of greenhouse gases—an environmental integrity provision (see Cullen-
ward et al. 2018). Under ARB’s proposal, only these Price Ceiling Units 
would be subject to AB 398’s environmental integrity provision. All other, 
“normal” allowances offered for sale at the price ceiling (see item #7, 
above) would not be subject to this requirement.  
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Appendix 2: Overallocation / oversupply study needs 

AB 398 requires ARB to evaluate and address as appropriate “concerns 
related to [allowance] overallocation” (Cal. Health & Safety Code 
§ 38562(c)(2)(D)). In order to properly evaluate market overallocation / 
oversupply, a study would need to consider several important factors:  

• The gap between pre-2020 allowance budgets and pre-2020 GHG 
emissions, both in terms of observed (through 2016) and projected 
(2017-2020) emissions;  

• The role carbon pricing may have played in the difference between al-
lowance budgets and actual emissions, including anticipatory mitiga-
tion undertaken by covered entities; 

• An estimate of the extent to which extra allowances in the pre-2020 
allowance budgets are being banked in private and government ac-
counts, and a mechanism for tracking banking behavior on an ongoing 
basis;  

• The supply of carbon offset credits through 2020 and their impact on 
the size of allowance banking; 

• The balance of compliance instrument supply and demand across 
linked programs in California, Québec, and Ontario;  

• The extent to which the delayed re-introduction of previously unsold 
allowances from undersubscribed auctions will result in the de facto 
retirement of some of these allowances; and, 

• The carry-forward of pre-2020 APCR allowances into post-2020 price 
containment points.  

We believe the existing literature provides a helpful start to answering 
many of these issues and are confident that further study could produce a 
thoroughly vetted analysis with broad stakeholder input to inform ARB’s 
planning. We urge ARB to take seriously the need to design a cap-and-
trade program that addresses the program’s current challenges and to con-
duct a public estimate of market oversupply conditions to inform the 
Board’s options.  



12 
 

References 

ARB (2017a), California’s 2017 Climate Change Scoping Plan, 
https://www.arb.ca.gov/cc/scopingplan/scopingplan.htm.  

ARB (2017b), Facts About Holding Limit for Linked Cap-and-Trade Programs, 
https://www.arb.ca.gov/cc/capandtrade/holding_limit.pdf. 

ARB (2018a), Cap-and-Trade Workshop. Staff Presentation (Mar. 1, 2018), 
https://www.arb.ca.gov/cc/capandtrade/meetings/meetings.htm.  

ARB (2018b), Preliminary discussion draft regulations (Feb. 2018). 

ARB (2018c), Preliminary Concepts: Price Containment Points, Price Ceiling, 
and Allowance Pools. Concept Paper (Feb. 2018).  

Chris Busch (2017), Oversupply grows in the Western Climate Initiative carbon 
market: An adjustment for current oversupply is needed to ensure the 
program will achieve its 2030 target. Energy Innovation LLC Report.  

Danny Cullenward, Mason Inman, and Michael Mastrandrea (2017), 
California’s climate emissions are falling, but cap-and-trade is not the cause, 
Near Zero Research Note.  

Danny Cullenward, Mason Inman, and Michael Mastrandrea (2018), Removing 
excess cap-and-trade allowances will reduce greenhouse gas emissions: A 
response to Severin Borenstein and Jim Bushnell. Near Zero Research Note. 

Environmental Commissioner of Ontario (2018), Ontario’s Climate Act: From 
Plan to Progress, Appendix G: Technical Aspects of Oversupply in the WCI 
Market, https://eco.on.ca/reports/2017-from-plan-to-progress/.  

Legislative Analyst’s Office (2017), Cap-and-Trade Extension: Issues for 
Legislative Oversight, http://lao.ca.gov/Publications/Report/3719.  

About Near Zero 

Near Zero is a non-profit environmental research organization based at the 
Carnegie Institution for Science on the Stanford University campus. Near Zero 
provides credible, impartial, and actionable assessment with the goal of cutting 
greenhouse gas emissions to near zero. This research note is for informational 
purposes only and does not constitute investment advice.  

www.nearzero.org 



 

research note   

Interpreting AB 398’s carbon offsets limits 

 

AB 398 requires the California Air Resources Board (ARB) to incorpo-
rate new limits on the use of carbon offsets in its post-2020 cap-and-trade 
market design. ARB has released its initial thinking on how to implement 
these new statutory provisions. We review two key issues here.   

First, AB 398 requires ARB to limit the use of offsets to 4% and 6% of an 
entity’s emissions in the periods 2021-25 and 2026-30, respectively. ARB 
has proposed a novel interpretation of how to calculate the timing of ap-
plicable restrictions such that the higher limit would apply to most emis-
sions that take place in calendar years 2024 and 2025, in addition to those 
that occur in 2026 through 2030. The proposed interpretation would in-
crease the maximum quantity of offset credits that can be used by a total 
of approximately 8.5 million instruments, relative to a scenario in which 
AB 398’s limits are applied to calendar-year emissions.  

Second, AB 398 further limits the total number of offset credits that cov-
ered entities can use from projects that do not generate a “direct envi-
ronmental benefit” (or “DEB”) to air or water quality in California. We 
explore under what conditions an offset project produces a DEB. ARB 
has proposed a project-by-project evaluation but has not yet offered any 
bright-line rules to limit acceptable arguments for establishing a DEB. 
While a project-by-project approach could make sense, we argue that 
ARB’s DEB assessment should exclude greenhouse gas (GHG) emis-
sions from consideration because carbon offsets create no net reduction 
in GHGs and therefore no net climate benefits that could be said to con-
stitute a DEB to California air or water quality. 

Background: AB 398 sets new offset limits 

Under California’s original climate law, AB 32, the legislature gave ARB 
broad discretion to determine whether and to what extent covered enti-
ties may use carbon offsets to satisfy their compliance obligation under 
the state’s cap-and-trade program. For the period 2013 through the end 
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of 2020, ARB eventually selected a limit that enables covered entities to 
submit ARB-approved carbon offset credits for up to 8% of their covered 
emissions.1  

Although 8% might seem small, the original offsets limit is actually quite 
large compared to the emission reductions expected from the current 
phase of the cap-and-trade program. Dr. Barbara Haya at UC Berkeley 
calculated that this limit—which enables covered entities to use more 
than 200 million offset credits through 2020—could, if fully exploited, 
generate 100% of net reductions expected under the cap-and-trade pro-
gram through 2020 (Haya 2013). In the market’s first compliance period 
(2013-14), however, covered entities submitted allowances equal to 4.4% 
of their covered emissions in the market’s first compliance period—just 
over half of the limit.2 That share rose to 7.9% and 8.3% of compliance 
obligations submitted in 2015 and 2016, respectively, although it is not 
possible to say whether offsets usage is changing relative to the first com-
pliance period because only 30% of the total compliance obligations for 
2015 and 2016 have come due.2 Data on the share for the full second 
compliance period (2015-17) is not yet available, as the compliance obli-
gation will come due later this year.3  

In contrast to the broad discretion ARB enjoys with respect to carbon 
offsets under AB 32, AB 398 imposes new offset limits that apply to the 
state’s post-2020 market design:  

(I) From January 1, 2021, to December 31, 2025, inclusive, a total of 
4 percent of a covered entity’s compliance obligation may be met by 
surrendering offset credits of which no more than one-half may be 
sourced from projects that do not provide direct environmental bene-
fits in state. 
 
(II) From January 1, 2026, to December 31, 2030, inclusive, a total of 
6 percent of a covered entity’s compliance obligation may be met by 
surrendering offset credits of which no more than one-half may be 
sourced from projects that do not provide direct environmental bene-
fits in the state.4 

The Board’s attention has turned to developing regulations that imple-
ment AB 398’s requirements, including the new offset limits.  



A permissive interpretation of AB 398’s total offset limits 

ARB has proposed an initial interpretation of AB 398’s new offset limits 
that increases the total number of carbon offsets that can be surrendered 
by covered entities to account for their emissions in 2024 and 2025, 
compared to an interpretation in which the AB 398 offset limits are di-
rectly applied to calendar-year emissions (ARB 2018a: slide 25). 

The proposal is based on the way ARB requires covered entities to sub-
mit compliance instruments within three-year compliance periods. For 
each of the first two years of a compliance period, ARB requires covered 
entities to submit compliance instruments to account for at least 30% of 
their annual emissions obligation.3 In the third and final year, however, 
covered entities must submit compliance instruments to cover any re-
maining emissions from those previous years (up to 70% of each year’s 
total) as well as all of the emissions in the final year of the compliance 
period.3 Thus, the compliance obligation that comes due for the third 
year of a compliance period can represent a substantial majority of a cov-
ered entity’s emissions over the entire three-year compliance period.  

This distinction matters because the market’s fifth compliance period 
spans 2024-26, during which time the carbon offsets limits under AB 398 
increase from 4% to 6%. Under ARB’s proposal the higher limit would 
apply to all emissions in 2026, as well as up to 70% of emissions in both 
2024 and 2025 that covered entities could elect to submit to cover their 
2026 compliance obligations.  

 
source: near zero calculations, based on arb (2018a) 



In the figure above, the dark blue line (“Calendar year limits”) repre-
sents the annual offsets limits that would apply if ARB interpreted the 
AB 398 limits literally, based on the calendar year of emissions. The or-
ange line (“ARB interpretation”) shows the limits that ARB staff pro-
posed in its March 2018 preliminary discussion draft regulations. For 
simplicity, both scenarios assume that covered emissions will be equal to 
annual program budgets for each year plus the maximum number of per-
missible offsets. Other outcomes would be possible if covered entities 
bank allowances from year to year. If covered entities’ GHG emissions 
are higher than program budgets in 2024 and 2025 due to banking of pre-
viously unused allowances, then maximum offsets usage would be higher; 
if covered entities’ GHG emissions are lower than program budgets for 
2024 and 2025, then maximum offsets usage would be lower.  

	 2023	 2024	 2025	 2026	 2027	

Calendar	Year	Limits	 4%	 4%	 4%	 6%	 6%	

ARB	Interpretation	 4%	 5.4%	 5.4%	 6%	 6%	

source: near zero calculations, based on arb (2018a) 

Expressed numerically, the effect of ARB’s proposed interpretation is to 
increase the effective carbon offsets limit for emissions that occur in 2024 
and 2025 from 4% to 5.4%. In total, ARB’s interpretation would allow 
covered entities to submit approximately 8.5 million more offset credits 
relative to an interpretation that applies the limits in AB 398 to the emis-
sions by calendar year. 

What constitutes a “direct environmental benefit”? 

AB 398 not only sets a limit on the total number of carbon offset credits 
that can be surrendered by covered entities in the post-2020 market peri-
od, but also on the types of offsets that qualify. Beginning in 2021, addi-
tional restrictions apply to projects that do not provide “direct environ-
mental benefits” (or “DEB”) in California. No more than half the total 
number of allowable offsets may come from such projects. AB 398 de-
fines a DEB as:  



[T]he reduction or avoidance of emissions of any air pollutant in the 
state or the reduction or avoidance of any pollutant that could have 
an adverse impact on waters of the state.4 

In its preliminary discussion draft regulations, ARB has proposed a bifur-
cated approach to interpreting this statutory requirement.  

First, ARB has proposed a set of bright-line rules that, if met, would au-
tomatically deem an offset project as producing a DEB. For example, a 
project located in California that reduces air pollution would qualify; so 
too would any project that reduces water pollution and is located either in 
California or adjacent to a body of water that flows into California (ARB 
2018: 17-19). If any of these bright-line rules are met, ARB would auto-
matically deem the project to provide a DEB.  

Second, if ARB does not deem a project to provide a DEB based on these 
bright-line rules, ARB staff have proposed a process whereby projects 
may make individualized applications to ARB to demonstrate their case. 
ARB has invited comment on what factors, data, and analysis should be 
considered in this process.  

ARB’s bifurcated approach offers important advantages, in that it both 
outlines bright-line rules for inclusion and contemplates a bottom-up 
process to provide opportunities for projects to justify direct environ-
mental benefits to California air or water quality. However, ARB has not 
provided any bright-line rules that would foreclose unacceptable argu-
ments for establishing a DEB—that is, ARB has not proposed any limits 
on arguments that would qualify a project as providing a DEB. As a re-
sult, there are several important open questions that will need careful 
consideration to implement the legislative intent of AB 398 while also 
ensuring that ARB’s regulatory implementation respects constitutional 
standards that apply to state regulation of interstate commerce.   

The most challenging issue concerns the role of GHG emissions. ARB’s 
preliminary discussion draft regulations suggest that ARB believes “a 
GHG reduction anywhere is a benefit everywhere” (ARB 2018b: 17)—a 
position the state and its allies successfully took in a landmark dormant 
commerce challenge to California’s Low Carbon Fuel Standard.4 Fur-
thermore, in response to questions at its March 2018 workshop, ARB 
staff indicated that they believe GHGs are included in the operative 
phrase “any air pollutant” used in AB 398’s DEB definition, suggesting 



that the Board may be open to offset projects demonstrating a DEB by 
demonstrating a reduction in GHG emissions.  

However, recognizing reduced or avoided project-level GHG emissions 
as the basis for a DEB would raise significant concerns because offset 
projects by definition produce zero net GHG reductions. In return for 
gross reductions or avoided emissions of GHGs as measured at the offset 
project, ARB awards an equal number of offset credits to the project de-
veloper. Project developers sell these credits to covered entities, which 
use them to emit additional GHGs equal in quantity to the offset pro-
ject’s reduced or avoided GHG emissions. Thus, there is no net reduc-
tion in GHGs attributable to any offset project.  

Even though there is a marginal but incontrovertible climate benefit eve-
rywhere when GHGs are reduced anywhere, that benefit accrues only 
when there is a net reduction in GHGs. By definition, an offset project 
produces no net GHG reductions because the gross reduction measured 
at the project level is counteracted by an increase in GHG emissions by 
covered entities that acquire the project’s offset credits.  

A more complicated example: ozone depleting substances  

Although no offset project can claim net GHG reductions when its cred-
its are used by covered entities to emit more GHGs, the Ozone-Depleting 
Substances (ODS) Protocol raises several additional complications.  

The ODS Protocol credits the destruction of ODS that would have even-
tually leaked out of devices such as older air conditioning and refrigera-
tion units. ODS projects take ODS-containing equipment—including 
some equipment collected in California—and ship this equipment to an 
out-of-state facility for controlled gas destruction. Does the out-of-state 
destruction of ODS-containing equipment that was previously located in 
California constitute a “direct environmental benefit” to California? 

To evaluate this question, we consider an ODS offset project that avoids 
1 metric ton of carbon dioxide equivalent (tCO2e) from ODS-containing 
equipment that was originally located in California but was subsequently 
shipped to an out-of-state facility for destruction. As a result of the offset 
project, in-state ODS emissions are reduced by 1 tCO2e. At the same 
time, however, an in-state entity will be able to use the resulting offset 
credit to increase its CO2 emissions by 1 tCO2e. Thus, as with other off-



set projects, there is a gross GHG reduction at the project level, but no 
net change in GHGs on a global level.  

The ODS example illustrates additional challenges in interpreting what 
constitutes a direct environmental benefit under AB 398 because ODS 
gases are both GHGs and gases that contribute to the destruction of the 
ozone layer. Although there is no net climate benefit to ODS destruction 
projects that earn offset credits, the avoidance of ODS emissions that 
would have occurred in California could be interpreted as an “avoidance 
of emissions of any air pollutant in the state.” Furthermore, ODS de-
struction arguably provides a net global benefit to reduced ozone layer 
destruction that partially accrues to California—although the benefit 
would more accurately be described as an indirect environmental benefit, 
rather than a direct environmental benefit to state air or water quality.  
 

	 Before	offset	(*)	 After	offset	 Net	change	

In-state	ODS		
(tCO2e)	

10	 9	 –1	

In-state	GHGs	
(tCO2e)	

100	 101	 +1	

Total	GHGs	
(tCO2e)	

110	 110	 0	

In-state	co-
pollutants	

Lower	 Higher	 Higher	

Indirect	ozone	
layer	impacts	

Higher	 Lower	 Lower	

* value is arbitrary; net change is not 

As this example illustrates: 

• Like all offset projects, an ODS offset project produces a gross GHG 
reduction but zero net GHG benefits. As a result, there is no net cli-
mate benefit to California air or water quality.  

• Like all offset projects, ODS projects can also lead to higher net in-
state co-pollutants if covered entities that emit GHGs and co-
pollutants increase emissions of both local and global air pollutants 
relative to a scenario in which no ODS offset credit is available.  



• Nevertheless, ODS credits awarded for destruction of ODS-
containing equipment in California—which would have eventually 
emitted ODS in California—could plausibly be said to involve the 
“reduction or avoidance of any air pollutant in the state.”4 

• ODS projects also provide a net reduction in impacts to the ozone 
layer, although the corresponding environmental benefit to California 
air or water quality would better be described as indirect—not a di-
rect environmental benefit to California air or water quality.  

Conclusions 

In this note we evaluated two key issues related to implementing AB 
398’s new offset requirements.  

First, ARB must implement AB 398’s overall limits on offset usage. We 
show that ARB’s proposed interpretation of AB 398’s limits increases 
the quantity of offset credits that can be used in 2024 and 2025 by a total 
of approximately 8.5 million, relative to a scenario in which the statutory 
limits apply to calendar year emissions and assuming that emissions in 
those years are equal to the annual program budget plus the maximum 
allowable offsets usage. Under ARB’s proposed interpretation, covered 
entities could submit offset credits equal to 5.4% of their 2024 and 2025 
emissions, rather than 4%.  

Second, ARB must determine what constitutes a “direct environmental 
benefit” to California air or water quality. We show that if ARB inter-
prets the “reduction or avoidance of any emissions of any air pollutant” 
by looking only at the gross reduction of greenhouse gas emissions from 
offset projects, local air pollution could actually increase without produc-
ing any climate benefits. We recommend that ARB be explicit and con-
sistent in its analysis of the gross vs. net impacts on local environmental 
pollution, greenhouse gas emissions, and any other environmental issues 
(such as reduced ozone layer depletion). Once emissions from offset 
credit use are taken into account, no offset projects reduce net green-
house gas emissions and therefore no offset projects provide net climate 
benefits to California air or water quality—whether direct or indirect.  
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Notes 

1. Cal. Code Regs., tit. 19, § 95854(b). 
2. Compliance obligations for 2015 and 2016 represent 30% of emissions by 

covered entities in the respective year. Compliance reports are available at 
https://www.arb.ca.gov/cc/capandtrade/capandtrade.htm.   

3. Cal. Code Regs., tit. 19, §§ 95855–95856.  
4. Cal. Health & Safety Code § 38562(c)(2)(E) (as added by AB 398). 
5. Rocky Mountain Farmers Union v. Corey, 730 F.3d 1070 (9th Cir. 2013). 

Full disclosure: Dr. Cullenward represented environmental scientists who 
made this argument in support of ARB’s position in the case. 
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May 9, 2018 

 

 

Ms. Rajinder Sahota 

Assistant Division Chief 

Industrial Strategies Division 

California Air Resources Board 

1001 I Street  

Sacramento, CA 95812-2828 

 

RE: Comments on the April 26, 2018 Workshop “to Discuss the Possible Revisions to the Cap-and-Trade 

Regulation” 

 

Dear Ms. Sahota, 

 

I am writing on behalf of the nonprofit Redwood Forest Foundation, Inc. (RFFI) and our wholly-owned 

subsidiary, the Usal Redwood Forest Company, LLC (URFC) to comment of the possible revisions to the 

cap-and-trade regulation. 

 

RFFI was incorporated in 1997 with the mission “to acquire, protect, restore, and manage forestlands and 

other related resources in the Redwood Region for the long-term benefit of the communities located there.” 

Our vision is to establish community-based forests that provide both critical habitat for increased 

biodiversity and improved regional economic vitality. RFFI’s founders proudly aspire to the “Three Es” of 

Ecology, Economy and Equity. 

 

In 2007, RFFI (through URFC) acquired the 50,000-acre Usal Redwood Forest in northern Mendocino 

County, a property that had been industrially logged throughout the 20th Century. Usal was purchased with 

a commercial loan, and we then sold a conservation easement on Usal in 2011 as a working community 

forest. In 2013, URFC executed our first timber harvest plan (THP), and in 2016 registered a carbon offset 

project with the California Air Resources Board (CARB), one of the largest forest carbon offset programs 

in California.  

 

On an annual basis, the RFFI Board of Directors approves a budget that primarily relies upon combined 

revenues from timber harvest and carbon credit sales to service our debt. The availability of carbon sales 

revenues has allowed us to pursue an alternative forest management approach on a large scale, one that 

promotes our community mission of intact forest stands that protect watersheds and restore biodiversity.     

 

If RFFI was unable to access carbon markets, our primary option for maintaining cash flow would be to 

dramatically increase forest harvesting in an already impacted landscape, or to surrender the property. That 
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is why RFFI is concerned about the rule related to when an offset project is impacted by an environmental, 

health and safety (EHS) violation. The current rule can and has put our access to carbon credits at risk.  

 

As a member of the California Forest Carbon Coalition (www.caforestcarbon.com), RFFI supports the 

coalition’s proposal for clarity regarding how CARB could address EHS violations in carbon offset 

projects. Providing clarity on these rules will allow offset developers like URFC to develop more offset 

projects in California that help reduce in-state emissions, provide more jobs in low-income Mendocino and 

Humboldt Counties, and help us reach our collective state greenhouse gas emission reduction goals.  

 

In our specific situation, clarity with CARB’s invalidation rule will ensure that, when an inevitable forest 

management error occurs, and results in a violation, but that does not have an impact on carbon stocks 

and/or is not undertaken in bad faith, we will not be disproportionally penalized for it.  

 

Additionally, RFFI would ask the Board to not undermine the offset program by changing rules related to 

establishing a baseline and/or move the goalposts related to leakage. We are concerned about establishing 

an estimate of leakage to be incorporated annually based on some theoretical estimate of how demand will 

offset sequestration. We believe that this development is both supportable and will undermine the offset 

program.  

 

Overall, we are pleased and encouraged to see the progress CARB is making in revisions to its cap and 

trade program. CARB is continuing to administer a robust offset policy as part of California’s efforts to 

reduce GHG emissions through 2030. In particular, we note that California’s inclusion of forest-based 

offsets has substantially enhanced the conservation and sustainable management of California’s forests, 

with the Usal Forest as a prime example, while providing cost-effective GHG reductions and a host of other 

environmental benefits to the state. 

 

RFFI and URFC look forward to working with CARB to further expand and improve the offset program 

into the future. With rule improvement, California’s carbon offset program has the potential to deliver even 

greater environmental benefits for future generations.  

 

Again, thank you again for your support of California offset projects and for the opportunity to provide you 

with our recommendations on this vitally important issue.  

 

Sincerely, 

 

 
 

Mark Welther 

President & CEO 

 



 

 

 
May 10, 2018 
 
Via Electronic Submission 
 
Clerk of the Board 
California Air Resources Board 
1001 I Street 
Sacramento, CA 95812 
 
Re: Powerex Comments on April 26, 2018 Workshop to Continue Informal Discussion on  

Potential Amendments to Cap-and-Trade Regulation 
 

Dear Chairwoman Nichols and Members of the California Air Resources Board, 
 
On behalf of Powerex Corp., I submit the enclosed comments on the California Air Resources Board 
(“CARB”) April 26, 2018 Workshop to Discuss Possible Revisions to the Cap-and-Trade Regulation (the 
“Workshop”). Powerex submits these comments with respect to the portion of the Workshop related to 
aligning CARB’s greenhouse gas accounting policy and the energy imbalance market.  
 
Powerex would like to thank the Members of the Board as well as the ARB Staff for their consideration of 
these comments and for their continued efforts to improve the Cap-and-Trade Program. If you have any 
questions, please do not hesitate to contact the undersigned. 
 
Kind regards, 
 
/s/ 
 
Michael Benn 
Energy Trade Policy Analyst 
Powerex Corp. 
mike.benn@powerex.com 
604.891.6074 
 
Encl. 
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Comments of Powerex Corp. on  

April 26, 2018 Workshop to Continue Informal Discussion on  

Potential Amendments to Cap-and-Trade Regulation 

I. About Powerex 

Powerex Corp. (“Powerex”) is a corporation organized under the Business Corporations Act of 

British Columbia, with its principal place of business in Vancouver, British Columbia, Canada.  

Powerex is the wholly-owned energy marketing subsidiary of the British Columbia Hydro and 

Power Authority (“BC Hydro”), a provincial Crown Corporation owned by the Government of 

British Columbia.  Powerex sells wholesale power in the United States pursuant to market-

based rate authority granted by the Federal Energy Regulatory Commission (“FERC”) in 

September 1997, renewed most recently on January 25, 2018. 

Powerex sells power from a portfolio of resources in the United States and Canada, including 

Canadian Entitlement resources made available under the Columbia River Treaty, BC Hydro 

system capability, and various other power resources acquired from other sellers within the 

United States and Canada.  Powerex has been delivering power to California since shortly after 

receiving its market-based rate authorization and is currently registered with CARB as an Asset 

Controlling Supplier (“ACS”).  In April 2018, Powerex began participating in the Energy 

Imbalance Market (“EIM”) administered by the California Independent System Operator Corp. 

(“CAISO”), as a Canadian EIM Entity. 

II. Introduction 

Powerex submits the following comments on the California Air Resources Board’s (“CARB’s”) 

April 26, 2018 Workshop to Continue Informal Discussion on Potential Amendments to Cap-

and-Trade Regulation.1  Specifically, Powerex’s comments relate to portions of the workshop 

that focus on aligning CARB greenhouse gas (“GHG”) accounting policy and the EIM operated 

by the CAISO.2 

Accurate accounting for GHG emissions in the EIM is critical to ensuring that the EIM operates 

in a manner consistent with CARB’s Cap and Trade Program for wholesale electricity serving 

load in California.  This requires accurate tracking of GHG emissions of out-of-state EIM 

resources serving California load, ensuring that the correct quantity of GHG emission 

allowances are reported to CARB and retired, in support of statewide GHG emission targets.  

However, accurate GHG treatment in the EIM requires more than just retiring the right quantity 

of GHG emission allowances after the fact.  It also requires ensuring that the EIM dispatch 

appropriately considers GHG emission rates from external resources serving California load, 

and that California real-time electricity prices accurately reflect GHG emissions costs.  At the 

                                                
1
 CARB presentation, Workshop to Continue Informal Discussion on Potential Amendments to Cap-and-Trade 

Regulation (Apr. 26, 2018) (“CARB April 26 Presentation”). 
2
 CARB April 26 Presentation at 35-37. 
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same time, the EIM is a regional electricity market that also operates outside of California, in 

states where California’s GHG programs and environmental policies do not apply.  Hence it is 

equally important that the EIM not implicitly extend California’s rules and environmental policies 

to the dispatch of resources, and pricing of wholesale electricity, to serve load outside of 

California.  

It is now widely recognized that the current EIM algorithm is resulting in significant inaccuracy in 

the way it attributes GHG emissions of out-of-state resources to California load.  Specifically, 

the EIM algorithm is able to “deem” the output of low- and non-emitting resources to serve 

California load, even where those resources do not increase output in the EIM above their 

originally-scheduled levels, while the output of high-emitting resources is increased in the EIM.  

The ability to increase output from one set of resources while deeming a different set of 

resources to serve California load has led to a range of unintended consequences, including: 

1. GHG emissions for serving CAISO load in the EIM are greatly understated. Absent 

corrective measures,3 this leads to too few California GHG emissions allowances being 

retired, meaning too many GHG emissions allowances remain in circulation and 

available to support additional emissions under California’s Cap and Trade Program.  

2. The current EIM algorithm does not efficiently select which resources to dispatch to 

serve CAISO load. 

3. California in-state resources are inefficiently displaced by out-of-state generation. 

4. GHG shadow prices—and hence real-time wholesale electricity prices within California—

are understated. 

As indicated above, the importance of accurate GHG accounting in the EIM goes far beyond 

simply ensuring that the correct number of GHG emissions allowances is retired.  Indeed, the 

process of procuring and surrendering GHG allowances is merely a mechanism through which 

the goals of the Cap and Trade Program are achieved; it is not the goal in itself.  Powerex 

understands that one of the core purposes of California’s Cap and Trade program, as applied to 

the electricity sector, is for the cost of GHG emissions to be accurately and consistently 

reflected in the price of wholesale electricity serving California load.  When this occurs, it 

provides powerful incentives for California load to be served from existing low- and non-emitting 

resources, and for more of these resources to be developed.  But when GHG emissions are not 

accurately reflected in California wholesale electricity prices, these critical incentives are 

dampened, or eliminated altogether.4   

Powerex believes it is also important for CARB to consider that flaws in the EIM’s recognition of 

GHG emissions and the resulting distortions to prices have significant economic implications for 

a wide range of market participants.  For example, these flaws result in all external and in-state 

suppliers of non-emitting generation to the CAISO grid receiving lower compensation for their 

                                                
3
 Powerex notes that CARB implemented an interim “bridge solution” to retire additional GHG emission allowances in 

proportion to the EIM Outstanding Emissions under the current EIM approach.  See CARB April 26 Presentation at 
36-37.  
4
 Moreover, due to the inter-related nature of CAISO’s organized market, factors that affect outcomes in the real-time 

market may also affect outcomes in the day-ahead market. 
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clean generation output and associated investments.  In contrast, external GHG-emitting 

resources participating in the EIM receive materially increased compensation and expanded 

opportunities to sell their generation output to California, compared to an EIM design that 

accurately accounts for these resources’ emissions.  Finally, load-serving entities inside 

California benefit from wholesale electricity prices that are depressed by the failure to properly 

reflect GHG emissions from out-of-state resources that serve California load in CAISO’s real-

time market.  Powerex believes that the often diverging interests and objectives of entities have 

added to the challenge of considering potential technical solutions to an already complex issue. 

The extent of the inaccuracy under the current EIM algorithm has been examined in numerous 

other forums, including CAISO’s stakeholder process on this topic.  Appendix B contains an 

analysis submitted as part of Powerex’s comments to CAISO in December 2017.  As 

demonstrated by this analysis, the current EIM algorithm has resulted in the large majority of 

EIM imports serving California load deemed from non-emitting resources, with some imports 

deemed from natural gas resources and virtually none from coal-fired resources.  In stark 

contrast, an examination of data on EIM transfers between balancing authority areas (“BAAs”) 

shows that, during the intervals that the CAISO BAA was importing EIM energy, the BAAs that 

comprise the large majority of EIM net exports are the PacifiCorp East and Arizona Public 

Service Company BAAs.  While both PacifiCorp and Arizona Public Service Company have 

invested in significant quantities of renewable non-emitting resource additions in recent years, 

the resource mix in their respective BAAs continues to consist predominantly of coal and natural 

gas generation.  Consequently, it is highly likely that the external resources that are actually 

serving California load in the EIM are mostly coal and natural gas resources, with an average 

GHG emissions rate that may be materially higher than the default emission factor for 

unspecified electricity imports.  If this is true, then CARB’s calculation of “EIM Outstanding 

Emissions” is likely to materially understate the actual GHG emissions associated with EIM 

imports serving California load.5  

Since 2016, CARB, CAISO and stakeholders have invested extensive effort to identify 

enhancements to the EIM algorithm that would ensure more accurate treatment of GHG 

emissions.  Powerex has been an active stakeholder participant in these efforts, and believes 

that significant progress has been made in recognizing the unintended consequences of the 

current EIM design, and in identifying potential improvements.  CAISO recently published its 

proposed approach to improving how the EIM will recognize and account for GHG emissions 

from out-of-state resources dispatched in the EIM to serve load in California.  Powerex is 

hopeful that the proposal will improve the attribution of GHG emissions in the EIM.   

As CARB’s April 26 Presentation notes, however, CAISO’s proposal “addressed some, but not 

all GHG accounting issues[.]”6  This is consistent with CAISO’s recognition that its latest 

proposal will reduce, but not eliminate, the potential for GHG emissions leakage.  Powerex 

strongly supports CAISO’s proposal as a significant improvement over the status quo, and 

                                                
5
 See CARB Mandatory Reporting Regulations § 95111(h)(1), which calculates “EIM Outstanding Emissions” based 

on applying the default emission factor for unspecified electricity imports to EIM imports serving California load. 
6
 CARB April 26 Presentation at 36. 
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believes the proposed enhancements should be implemented as soon as possible.  That said, 

Powerex believes that the remaining opportunities for inaccurate deeming of GHG emissions 

are likely to be substantial, and continued vigilance and improved monitoring will be vital to 

ensuring the EIM performs in a manner consistent with the rules and objectives of CARB’s Cap 

and Trade Program.     

To support this critical oversight function, Powerex believes that CARB should implement a 

more accurate methodology for assessing the GHG emissions for California loads served 

through the EIM (i.e. Total California EIM Emissions7).  This will permit CARB to accurately 

assess on an ongoing basis:  

1. The current extent of EIM GHG inaccuracies, by comparing the actual average 

emissions rate of the external resources that increase their output during intervals 

when the CAISO BAA is importing to the GHG emissions attributed under the EIM’s 

“deemed delivered” approach; 

2. The magnitude of improvements in EIM GHG accuracy resulting from 

implementation of the CAISO’s proposed EIM design enhancements; and 

3. The extent of GHG emissions leakage that occurs after these enhancements are 

implemented.   

A methodology that objectively and accurately measures residual EIM GHG emission leakage 

can be used to: 

1. Inform CARB on the amount of additional GHG emission allowances that need to be 

retired, either by CARB itself or by “EIM Purchasers”; 

2. Inform CARB’s decisions regarding whether additional measures are required to 

address EIM GHG emission leakage and hence whether further improvements to the 

EIM design may need to be pursued; and 

3. Provide CARB with insights that may be useful in the context of a potential day-

ahead regional market. 

III. Proposed Method for Assessing Accuracy of Reported EIM GHG Emissions Serving 

California Load 

Under the current EIM design, the reporting of GHG emissions associated with serving 

California load in the EIM has been the direct result of the algorithm used by the EIM software to 

“deem” or assign the output of out-of-state resources to either (a) serving California load; or (b) 

serving non-California load.8  The problem is that the designation of whether an out-of-state 

resource (and its GHG emissions) serve California load, as opposed to non-California load, has 

a direct impact on the total production costs of EIM dispatch, which the EIM software attempts 

to minimize.  Currently, the EIM algorithm can minimize these total costs either by actually 

                                                
7
 Supra note 5. 

8
 Supra note 3. Powerex recognizes that CARB has implemented an interim “bridge solution” to retire additional GHG 

emission allowances in proportion to the “EIM Outstanding Emissions”. 
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dispatching resources with lower GHG emissions, or by simply “deeming” California load to be 

served by the lowest-emitting resources in the footprint.  The former genuinely takes GHG 

emissions into account when serving California load—as intended under the Cap and Trade 

Program—whereas the latter merely gives the appearance of doing so.   

CAISO’s recent proposal to improve how the EIM incorporates GHG emissions into its dispatch 

algorithm should materially reduce the extent to which out-of-state non-emitting resources can 

be deemed to serve California load.  Specifically, a resource would be able to be deemed to 

serve California load only up to the available “headroom” above the resource’s base scheduled 

(i.e., scheduled to serve load prior to EIM dispatching) output level.  For instance, a 100 MW 

hydro resource that is fully base scheduled prior to the EIM timeframe would have no upward 

“headroom” that could be dispatched in the EIM, and hence none of its output could be deemed 

to serve California load.  This is a significant improvement over the status quo, in which the 

entire 100 MW output of the resource could be deemed to serve California load, even though all 

of this output had been scheduled in advance of the EIM to serve load outside of California. 

While Powerex is hopeful that this approach will improve the alignment between the resource 

output that is deemed to serve California load and the resource output that is actually 

dispatched in the EIM, the potential for substantial misalignment will remain.  For instance, if a 

100 MW hydro resource is base scheduled for 60 MW, then it could be deemed to serve up to 

40 MW of California load, even if its output is entirely unchanged in the EIM.  In this case, there 

would still be an opportunity for the EIM software to (1) increase the output from a GHG-emitting 

resource such as a gas or coal unit by 40 MW; (2) import 40 MW to serve California load; and 

(3) deem the 40 MW of imports to the non-emitting hydro plant—rather than to the resource that 

actually increased output—and thus report that there were no GHG emissions associated with 

serving California load in the EIM in this interval. 

CARB’s Mandatory Reporting Regulations provide for a comparison of the EIM’s “deemed 

delivered” attribution of GHG emissions to an estimate based on the emission factor for 

unspecified electricity imports.  However, Powerex believes the results of the EIM reporting of 

GHG emissions associated with serving California load can and should be compared to the 

GHG emissions of out-of-state EIM participating resources actually dispatched to increase 

output.  Powerex believes such a calculation would more accurately reflect “the full GHG 

emissions experienced by the atmosphere from imported electricity under [the] EIM[.]”9  This 

more accurate calculation would facilitate a more accurate retirement of additional GHG 

emission allowances associated with actual residual leakage in the EIM. 

This calculation should be performed for each 5-minute interval in which the CAISO BAA is a 

net importer of EIM transfers (i.e., when CAISO load is served by the output of EIM participating 

resources located outside of the CAISO BAA).  Specifically, for each 5-minute interval that the 

CAISO BAA has a net EIM transfer in, the following would be calculated: 

 The average incremental EIM GHG emission rate, which would be equal to: 

                                                
9
 CARB April 26 Presentation, at 35. 



5/10/2018  6 

o The increased GHG emissions (in MTCO2) from each EIM participating 

resource’s incremental EIM dispatch level (for those EIM resources with a 

dispatch level above their respective base schedule quantity); divided by 

o The sum of the incremental EIM dispatch level (in MWh) above the base 

schedule quantity (for those EIM resources with a dispatch level above their 

respective base schedule quantity). 

 The average incremental EIM GHG emission rate, calculated above, would then be 

multiplied by the net EIM transfer into the CAISO BAA (in MWh) to yield an estimate of 

the GHG emissions associated with serving California load in that interval.10   

 The above would be summed over all intervals with net EIM transfers into the CAISO 

BAA in a particular period of interest (e.g., month, quarter, or year) to yield both the total 

GHG emissions and the average GHG emission rate of California load served in the 

EIM. 

Appendix A provides a more detailed explanation of this proposed methodology, including an 

illustrative example of how this calculation would be performed in each interval, and how those 

results could be aggregated to provide an estimate of the incremental EIM GHG emissions 

associated with serving California load.  Powerex understands that some of the required data is 

public while the remaining data would need to be extracted from the CAISO’s systems. 

IV. Potential Applications of Proposed Calculation 

The proposed methodology simply calculates the average GHG emission rate for all additional 

output that is dispatched in the EIM in a particular interval.  To the extent that the EIM algorithm 

determines that the GHG emissions to serve California load were substantially lower than this 

value, this could indicate that the EIM algorithm is inaccurately deeming lower-emitting resource 

output to California load, and that GHG leakage is occurring.  If, for instance, the EIM algorithm 

deems California load to be served with an average GHG emission rate of 0.2 MTCO2/MWh but 

the above methodology indicates that the average GHG emission rate for all EIM incremental 

dispatch11 of 0.7 MTCO2/MWh, this could indicate that there is significant residual GHG 

emission leakage occurring.  Under such circumstances, CARB could determine that additional 

GHG allowances should be required to be retired, and that additional steps may be necessary 

to reduce GHG leakage in the EIM. 

If, on the other hand, both methods yield similar GHG emissions rates, this implies that the 

potential for residual GHG emission leakage may be limited, and no additional steps may be 

necessary to further align the EIM with the rules and objectives of the Cap and Trade Program. 

The importance of such an independent assessment of EIM GHG emissions is not limited to the 

aggregate quantity of total emissions or emissions allowances, however.  Since a critical 

                                                
10

 In the unlikely event that net EIM transfers into the CAISO BAA exceeds the sum of the incremental output of out-
of-state EIM participating resources, the difference could be assumed to incur the default GHG emission rate for 
unspecified source imports (i.e., currently 0.428 MTCO2/MWh). 
11

 Weighted by the volume of net EIM transfers into the CAISO BAA. 
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objective of accurate GHG emissions tracking in the EIM is to ensure emissions are 

appropriately reflected in electricity prices, the results of such a comparison can also be 

examined for specific intervals, and compared to the GHG “shadow price” component of 

electricity prices.  For example, if the proposed calculation shows that a large volume of EIM 

incremental electricity production was from coal-fired resources, but the GHG shadow price in 

the EIM was $2/MWh, then it is likely that in this interval electricity prices failed to accurately 

reflect the cost of GHG emissions experienced by the atmosphere in connection with serving 

California load.  More specifically, at a typical GHG emissions allowance cost of $15/MTCO2, 

the GHG emissions from a coal resource would add approximately $15/MWh to the price of 

electricity in California.  A GHG shadow price of only $2/MWh could imply that the price of 

electricity in California may have been suppressed by as much as $13/MWh in this interval.12  

This distortion would apply to all real-time California supply and load in this interval, however, 

and is not limited just to the quantity of energy that was imported from the rest of the EIM 

footprint outside of California.  To the extent such outcomes occur frequently or are otherwise 

systemic, CARB could consider the need for further improvements to the EIM’s GHG framework 

to better align that market with the rules and objectives of the Cap and Trade Program. 

V. Next Steps 

Powerex believes that it would be valuable for CARB to enhance its reporting and analysis 

framework to more accurately gauge the GHG emissions in the EIM during intervals that EIM 

transfers serve California load.  Such a framework can provide CARB with a sound analytical 

basis to evaluate the proposed improvements to the EIM, and to assess the performance of the 

EIM going forward.  Powerex believes it would be beneficial for CARB to request CAISO to 

provide to CARB the detailed data necessary to perform this analysis for calendar year 2017, 

both to demonstrate the feasibility of the calculation and to provide a historical benchmark 

against which to evaluate ongoing performance. 

Until and unless CARB can truly assess the extent of the residual GHG leakage problem in the 

EIM, Powerex believes it may be premature to develop programs such as the “EIM Purchaser” 

framework or to further evaluate additional steps related to the EIM.  The extent of any such 

measures should be proportional to the magnitude of the residual GHG emissions leakage that 

needs to be addressed; high levels of residual leakage may warrant more extensive measures, 

whereas modest levels of leakage may only warrant limited measures. 

Similarly, Powerex agrees with CARB’s emphasis that nothing in its current informal discussions 

concern a day-ahead market or grid regionalization.  Powerex does believe, however, that any 

consideration of a day-ahead organized market must be informed by the GHG-related 

challenges of the EIM, and whether these have been satisfactorily addressed.  The volume of 

potential transactions in a day-ahead market is far greater than the volumes in the EIM, and 

hence the potential magnitude of GHG emissions leakage is far greater as well.  Powerex 

                                                
12

 An alternative, but no less troubling, interpretation is that electricity should not have been imported into California 
under such conditions in the first place, since such imports may appear economic only because the full GHG 
emissions costs were not recognized by the EIM algorithm. 
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therefore believes that taking steps now to develop a CARB framework for assessing the 

accuracy of GHG emissions tracking in the EIM will provide valuable information if and when 

this issue must be addressed by CARB, CAISO and stakeholders in the context of a potential 

day-ahead or regional organized market. 
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Appendix A:   

Proposed Methodology for Calculating Incremental EIM GHG Emissions 

Associated with Serving California Load 

 

The proposed methodology consists of two basic steps.  The first step is to calculate the 

increase in GHG emissions associated with resources located outside of the CAISO BAA that 

are dispatched by the EIM to an output level that is greater than the base schedule quantity for 

the resource.  A hypothetical example for a single interval is shown below. 

Interval 1
[1] [2] [3] [4] [5] [6] [7] [8]

=Max(0,[5] - [4]) =[6]/12 =[7] * [3]

Resource ID Type Emission 

Factor
(MTCO2/MWh)

Base 

Schedule 
(MW)

RTD 

Dispatch 
(MW)

EIM Inc. 

Output 
(MW)

EIM Inc. 

Output 
(MWh)

EIM Inc. 

GHG
(MTCO2)

1 Coal 0.92 60 100 40 3.3 3.07

2 Coal 0.96 80 120 40 3.3 3.20

3 Gas 0.43 80 100 20 1.7 0.72

4 Gas 0.51 100 100 - - -

5 Wind 0.00 50 45 - - -

6 Hydro 0.00 - - - - -

100 8.3 6.98 0.84  

For each resource, the increase in output (Column 6) is calculated from the positive difference 

between the Real-Time Dispatch (RTD) instructed output quantity (Column 5) and the base 

schedule quantity for the resource (Column 4).  Since this change in output applies to only a 5-

minute interval, representing one-twelfth of an hour, Column 7 calculates the increase in energy 

production (in MWh) by dividing Column 6 by 12.  The increase in GHG emissions (Column 8) is 

equal to the increase in output (Column 7) multiplied by the resource’s emission factor (EF), in 

metric tons of CO2 equivalent per megawatt-hour, or MTCO2/MWh (Column 3).   

After calculating the increased GHG emissions from resources that are dispatched to increase 

output in the EIM, the total incremental EIM GHG emissions can be calculated as the sum of 

Column 8 over all EIM participating resources.  This total can be divided by the total incremental 

energy production from EIM participating resources (sum of Column 7) to yield an average GHG 

emission rate for incremental EIM production in that interval. 

In the above example, EIM dispatches resulted in a 40 MW increase in output from each of two 

coal-fired resources plus a 20 MW increase in output from a gas-fired resource.  Other EIM 

participating resources were dispatched either to the same level as their base schedule output 

(e.g., Resources 4 and 6) or were dispatched to a level below their base schedule output (e.g., 

Resource 5).  The sum of the additional GHG emissions from resources that were dispatched to 

a level above their base schedules is nearly 7 MTCO2 in this example.  The output of these 

resources was 100 MW higher than their base schedules during this interval, implying an 

average GHG emission rate of 0.84 MTCO2/MWh for this additional output. 
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The table below shows this same approach applied to four additional hypothetical intervals, 

each consisting of different levels of resource base schedule output and EIM dispatch. 

Interval 2
Resource ID Type Emission 

Factor
(MTCO2/MWh)

Base 

Schedule 
(MW)

RTD 

Dispatch 
(MW)

EIM Inc. 

Output 
(MW)

EIM Inc. 

Output 
(MWh)

EIM Inc. 

GHG
(MTCO2)

1 Coal 0.92 80 100 20 1.7 1.53

2 Coal 0.96 100 120 20 1.7 1.60

3 Gas 0.43 60 100 40 3.3 1.43

4 Gas 0.51 50 100 50 4.2 2.13

5 Wind 0.00 50 40 - - -

6 Hydro 0.00 60 80 20 1.7 -

150 12.5 6.69 0.54

Interval 3
Resource ID Type Emission 

Factor
(MTCO2/MWh)

Base 

Schedule 
(MW)

RTD 

Dispatch 
(MW)

EIM Inc. 

Output 
(MW)

EIM Inc. 

Output 
(MWh)

EIM Inc. 

GHG
(MTCO2)

1 Coal 0.92 100 100 - - -

2 Coal 0.96 100 80 - - -

3 Gas 0.43 130 130 - - -

4 Gas 0.51 180 100 - - -

5 Wind 0.00 60 55 - - -

6 Hydro 0.00 20 100 80 6.7 -

80 6.7 0.00 0.00

Interval 4
Resource ID Type Emission 

Factor
(MTCO2/MWh)

Base 

Schedule 
(MW)

RTD 

Dispatch 
(MW)

EIM Inc. 

Output 
(MW)

EIM Inc. 

Output 
(MWh)

EIM Inc. 

GHG
(MTCO2)

1 Coal 0.92 100 70 - - -

2 Coal 0.96 100 90 - - -

3 Gas 0.43 20 100 80 6.7 2.87

4 Gas 0.51 30 120 90 7.5 3.83

5 Wind 0.00 50 60 10 0.8 -

6 Hydro 0.00 40 70 30 2.5 -

210 17.5 6.69 0.38

Interval 5
Resource ID Type Emission 

Factor
(MTCO2/MWh)

Base 

Schedule 
(MW)

RTD 

Dispatch 
(MW)

EIM Inc. 

Output 
(MW)

EIM Inc. 

Output 
(MWh)

EIM Inc. 

GHG
(MTCO2)

1 Coal 0.92 85 100 15 1.3 1.15

2 Coal 0.96 80 100 20 1.7 1.60

3 Gas 0.43 60 100 40 3.3 1.43

4 Gas 0.51 70 100 30 2.5 1.28

5 Wind 0.00 75 60 - - -

6 Hydro 0.00 80 80 - - -

105 8.8 5.46 0.62  

The second step in the calculation is to multiply the average incremental GHG emission rate by 

the quantity of EIM transfers serving California load in that interval.  Since California load is 

served by out-of-state EIM resources only during intervals that the CAISO BAA is a net recipient 
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of EIM transfers, intervals in which the CAISO BAA is a net supplier of EIM transfers need not 

be considered in this step.13   

The table below shows how this second step in the calculation works.  Columns 1-4 simply 

report the values calculated in the prior step, discussed above.  Column 5 is the volume of net 

EIM transfers into the CAISO BAA (i.e., the volume of California load served by out-of-state 

resources dispatched in the EIM).  Note that this is the rate of EIM transfers in each 5-minute 

interval (in MW); to obtain the total energy of the EIM transfers (in MWh), this value must be 

divided by 12, which is shown in Column 6.  Column 7 multiplies the energy of EIM transfers by 

the EIM average incremental GHG emission rate (Column 4), yielding the quantity of GHG 

emissions associated with serving California load from out-of-state resources in the EIM in that 

interval. 

[1] [2] [3] [4] [5] [6] [7]

=[5]/12 =[6] * [4]

Interval EIM Inc. 

Output 
(MW)

EIM Inc. 

GHG
(MTCO2)

EIM Inc. EF
(MTCO2/MWh)

CAISO Net 

EIM Transfer In
(MW)

CAISO Net 

EIM Transfer In
(MWh)

EIM GHG for 

CA Load
(MTCO2)

1 100 6.98 0.84 80 6.7 5.59

2 150 6.69 0.54 100 8.3 4.46

3 80 0.00 0.00 20 1.7 0.00

4 210 6.69 0.38 180 15.0 5.74

5 105 5.46 0.62 80 6.7 4.16

38.3 19.94 0.52  

The results from individual intervals can be aggregated over time (e.g., a day, month, quarter or 

year).  This is accomplished by summing the GHG emissions to serve California load from EIM 

resources (Column 7) over all relevant intervals in the period, and dividing by the total energy of 

EIM transfers into the CAISO BAA in those intervals (Column 6).  In this example, the total GHG 

emissions to serve California loads from EIM resources over all five intervals was just under 20 

MTCO2, and the total quantity of net EIM transfers into the CAISO BAA was 38.3 MWh.  As a 

result, the average GHG emission rate associated with serving California load from out-of-state 

EIM resources was 0.52 MTCO2/MWh in this example. 

One possible, albeit unlikely, circumstance is an interval in which net EIM transfers into the 

CAISO BAA are greater than the sum of incremental dispatch of EIM resources.  This might 

occur if there are net EIM transfers into the CAISO BAA in the same interval that other EIM 

entities experience load that is substantially less than base schedule levels, or if EIM entities 

experience renewable generation output that is substantially greater than base schedule levels.  

In such a scenario, there could be EIM transfers into the CAISO BAA without requiring that EIM 

                                                
13 Reductions in the GHG emissions of out-of-state resources resulting from exports of 

California energy are not part of CARB’s Cap and Trade Program, but the proposed analytical 

approach could also be used to estimate the out-of-state GHG emissions reductions during 

intervals of net EIM transfers out of the CAISO BAA.   
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participating resources increase output above base schedules.  In other words, the need to 

dispatch EIM resources upward to produce electricity for import into the CAISO BAA could be 

more than offset by the need to dispatch EIM resources downward to balance the additional out-

of-state renewable generation or to balance the lower-than-anticipated out-of-state load.  EIM 

transfers into the CAISO BAA tend to be large and occur at fairly predictable times (e.g., during 

the morning and evening net load ramps), however, and Powerex believes it would be highly 

unlikely for energy imbalances in other EIM entity areas to exceed these imports.   

Nevertheless, such a scenario could be readily accommodated under the proposed 

methodology by applying the default emission factor for unspecified-source energy imports to 

any quantity by which net EIM transfers into the CAISO BAA exceed the sum of incremental 

dispatch of EIM resources.  This is shown in the table below.  If Interval 1 included net EIM 

transfers into the CAISO BAA of 120 MW (Column 8), but there was only 100 MW of 

incremental dispatch from EIM resources (Column 2), then an additional 20 MW of EIM supply 

would need to be inferred in this interval (Column 4).  This would add 0.71 MTCO2 using the 

default emission factor for unspecified electricity imports (Column 5) resulting in an adjusted 

quantity of GHG emissions from EIM supply serving California load (Column 6).  This leads to 

an adjusted emission factor for EIM supply (Column 7), which, when applied to the energy of 

EIM transfers serving California load (Column 9) yields the total GHG emissions for such EIM 

transfers in that interval (Column 10). 

[1] [2] [3] [4] [5] [6] [7] [8] [9] [10]

=MAX(0,[8]-[2]) =[4]/12*0.428 =[5]+[3] =[6]/([2]+[4])*12 =[8]/12 =[9] * [7]

Interval EIM Inc. 

Output 
(MW)

EIM Inc. 

GHG
(MTCO2)

Inferred EIM 

Imbalance 

Supply
(MW)

GHG Emissions of 

Inferred EIM 

Imbalance Supply, 

at Unspecified Rate
(MTCO2)

Adjusted 

GHG 

Emissions 

from EIM
(MTCO2)

Adjusted 

EIM EF
(MTCO2/MWh)

CAISO Net 

EIM Transfer In
(MW)

CAISO Net 

EIM Transfer In
(MWh)

EIM GHG for 

CA Load
(MTCO2)

1 100 6.98 20 0.71 7.70 0.77 120 10.0 7.70
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Appendix B:   

Pages 7-12 of Powerex’s December 18, 2017 Comments on CAISO’s GHG 

Attribution Reports 

Original document available at http://www.caiso.com/Documents/PowerexComments-

GHGAttributionAccuracyReportDemonstration.pdf  

http://www.caiso.com/Documents/PowerexComments-GHGAttributionAccuracyReportDemonstration.pdf
http://www.caiso.com/Documents/PowerexComments-GHGAttributionAccuracyReportDemonstration.pdf
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324 S. Santa Fe, Suite A 

Visalia, CA  93292 
559-667-9560 

 

California Bioenergy LLC 
 

May 10, 2018 
 
Rajinder Sahota,  
Asst. Division Chief 
Industrial Strategies Division 
California Air Resources Board (CARB) 
1001 I Street 
Sacramento, CA 95814 
 
RE: Preliminary Discussion Draft of Potential Changes to the Regulation for the California Cap on 
Greenhouse Gas Emissions and Market – Based Compliance Mechanisms 
 
Dear Ms. Sahota: 
 
California Bioenergy LLC (CalBio) appreciates the opportunity to submit comments on the 
potential revisions to the Cap & Trade Regulation.  
 
Regulatory Compliance (Section 95973(b) and Appendix E) 
During the April 26, 2018 Workshop to Discuss Possible Revisions to the Cap-and-Trade 
Regulation, ARB staff invited the public to provide input on the evaluation and assessment of 
regulatory compliance violations as they pertain to offset project activities. CalBio would like to 
offer suggestions in the paragraphs below: 
 
As it is currently written, the regulatory compliance standard is overly onerous and presents a 
huge risk to project developers. Although improvements have been made to reduce the scope 
of violations (i.e. shortening the time frame), the regulation does not go far enough to limit the 
risk borne by project developers. One area that can be improved is to provide a clear definition 
of violations that “have a bearing on the integrity of the offset credits” and those that do not.  
 
For instance, it is possible for a project to be issued a Notice of Violation by a regulatory agency 
for something as minor as submitting a late source test report. It is not uncommon for many 
months to elapse before the project developer is even notified that a violation has been issued. 
In such a case, the project developer is left without an opportunity to respond or address the 
issue in a timely manner. Based on the current language in the regulation, ARB would have no 
choice but to withhold credit issuance for the entire duration of the non-compliance period.  
 
Recommendation: The regulation should be made explicit that violations that are 
“administrative” in nature are not subject to the regulatory compliance and invalidation rules. 
In addition, ARB should introduce a clause in which violations that have a “de minimus” impact 
on the integrity of the credits, ARB has the discretion to reduce the loss of credits to be 
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commensurate with the severity of the violation. Projects could still be penalized a nominal 
amount (ex: 5% of total credits generated) for situations that are beyond the control of the 
project developer. 
 
Another example where improvement can be made is the definition of project boundary in 
Appendix E, where project activities are defined as beginning with waste collection and ending 
“at onsite biogas usage and the disposal of associated digester effluents.” There is ambiguity 
around where exactly the boundary ends. ARB has historically interpreted this to extend 
beyond the digester effluent pond and include activities such as irrigation and land application 
to the surrounding crop fields. For digester projects, the project developer has no control over 
the manure wastewater once it is deposited into the effluent pond, however this interpretation 
means they are liable for any wastewater violations which may be related to post-digested 
manure. The problem with this is twofold: 1) The GHG Assessment Boundary ends at emissions 
from the effluent pond, and thus all sinks, sources, and reservoirs have already been accounted 
for. This means that a violation downstream of the effluent pond should not have “a bearing on 
the integrity of the offset credits” by the protocol’s own accounting standards; and 2) Any 
violation that occurs downstream of the effluent pond would have occurred in the absence of 
the project, and therefore cannot be a result of the project. Lastly, if a violation were to be 
issued for wastewater violations, it would appropriately be issued to the dairy and not to the 
project developer. In such a case, this should remove culpability from the project developer 
since they are not the responsible party and ARB should rely on the governing agency to 
enforce its own rules, fines, and enforcement mechanisms to resolve any wrongdoing. 
 
Recommendation: CalBio proposes that the regulation define the project boundary to be 
changed to the following: “Project activities begin at waste collection and end at onsite biogas 
usage and the disposal of associated digester effluents at the point it exits the digester. The 
digester project is not subject to the invalidation of credits due to a violation of the dairy’s 
water permit based on application of post-digested manure to its own land.” 
 
Global Warming Potential of Methane (Section 959802) 
The Regulation for the Mandatory Reporting of Greenhouse Gas Emissions (MRR) was recently 
updated (Effective January 1, 2018) to include an updated definition for Global Warming 
Potential (GWP). 
 
"Global warming potential" or "GWP" means the ratio of the time-integrated radiative forcing 
from the instantaneous release of one kilogram of a trace substance relative to that of one 
kilogram of a reference gas, i.e., CO2.  For 2011 through 2020 data years, the GWP values used 
for emissions estimation and reporting are as specified in Table A-1 to Subpart A of Title 40, 
Code of Federal Regulations (CFR) Part 98 as published to the Federal Register on 10/30/2009.  
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For data years 2021 and onward, the GWP values are as specified in the Table A-1 to Subpart A 
of Title 40 Code of Federal Regulations Part 98 as published to the CFR on 12/11/2014, which is 
hereby incorporated by reference. 
 
CalBio urges ARB to consider adopting this definition to bring the Cap & Trade regulation up-to-
date and consistent with the MRR, the IPCC 4th Assessment Report (2007), and ARB’s GHG 
Emissions Inventory. 
 
Sincerely, 
 
 
 
Andrew Craig 
Director of Greenhouse Gas Reduction Initiatives 
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Fariya Ali 77 Beale Street, B29K 

          Expert Representative         San Francisco, CA 94105   
                                 State Agency Relations          (415) 973-8406  

                        fariya.ali@pge.com  

 

May 10, 2018 

Rajinder Sahota 

Assistant Division Chief 

California Air Resources Board 

1001 “I” Street 

Sacramento, CA 95814 

RE: Pacific Gas and Electric Comments in Response to the Air Resources Board’s  

April 26, 2018 Workshop on Amendments to the Cap-and-Trade Regulation 

 

Pacific Gas and Electric Company (PG&E) appreciates this opportunity to provide feedback in 

response to the Air Resources Board’s (ARB) April 26, 2018 workshop regarding amendments 

to the Cap-and-Trade Regulation (Regulation) pursuant to Assembly Bill 398 (AB 398) and 

ARB Board Resolution 17-21 (BR 17-21). 

PG&E continues to strongly support California’s greenhouse gas (GHG) emission reduction 

goals as established in AB 32 and SB 32. Maintaining a well-designed Cap-and-Trade Program 

that is sufficiently flexible and responsive will be critical to our progress towards these goals as 

they increase in difficulty between 2020 and 2030. To this end, PG&E provides comments in 

response to the April 26
th

 workshop on several important elements of the program below. These 

comments are divided into the following sections: 

I. “Overallocation” and Post-2020 Caps 

II. Allowance Budgets and Distribution of Removed Allowances 

III. Price Ceiling 

IV. Reserve Tiers (Price Containment Points) 

V. Natural Gas Allocation 

VI. Transportation Electrification 

VII. CAISO Energy Imbalance Market Emissions  

VIII. Direct Environmental Benefits of Offsets 

IX. Maintaining Environmental Integrity with Price Ceiling Revenues 

X. Use of Allowance Value  

XI. Legacy Contracts 

XII. Banking and Holding Limits 

_____________________________________________________ 
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I.  “Overallocation” and Post-2020 Caps 

PG&E supports ARB Staff’s analysis on “overallocation” as reflected in the April 26 workshop 

presentation and supporting material. The Cap-and-Trade Program is working as intended – 

filling the gap between cumulative emissions reductions achieved by complementary measures 

and the state’s GHG goals, as reflected in ARB’s adopted allowance budgets, and is doing so 

cost-effectively. Adjusting post-2020 caps to remove future access to allowances will lead to 

compliance costs higher than needed to achieve the 2030 target. Higher-than-necessary 

compliance costs will raise the cost burden on households, and increase the risk of economic and 

emissions leakage with no additional environmental benefit relative to the 2030 target. 

PG&E agrees with Staff’s analysis that uncertainty must be considered when assessing unused 

allowances and post-2020 caps. Broad macroeconomic trends, including population and 

economic growth, will significantly influence California’s emissions over time. Allowances that 

are currently unused have the potential to be a crucial precaution against rapidly rising allowance 

prices if economic or population growth exceeds current forecasts, along with the other cost 

containment features outlined in AB 398.
1
  

In addition, the conceivable limited availability of cost-effective abatement opportunities in 

California and linked jurisdictions could further reduce the number of unused allowances
2
. 

Given the large uncertainties involved, PG&E considers that the current mechanism to address 

low demand, transfer of unsold allowances to the Reserve after eight auctions, is a sufficient 

safeguard to avoid persistent low demand and the accumulation of unused allowances. 

 

II. Allowance budgets and distribution of removed allowances 

PG&E suggests that Staff revisit its proposed approach to remove an additional 23 million metric 

tons due to the offset usage limit change from four percent to six percent in 2026 per AB 398. As 

mentioned in PG&E’s comments in response to the March 2 workshop, ARB’s proposal is the 

opposite of its approach from 2010-2011. Back then, the change in the offset usage limit from 

4% to 8% was made to account for the removal of allowances to fill the Allowance Price 

Containment Reserve (APCR), and was intended to maintain relative stringency (i.e., by 

expanding offset supply in response to fewer allowances being made available to the auctions) in 

the face of changes to the allowance budgets. In contrast, ARB established allowance budgets for 

the post-2020 Program in its 2017 rulemaking at a time when the offset usage limit for the 

program was 8%. The Legislature has since lowered the offset usage limit from 8% to 4% in 

2021-25 and from 8% to 6% for 2026-30. In both 5 year periods, the offset usage limit is getting 

more restrictive relative to the policy in place when ARB originally established the post-2020 

                                                 
1
 See analyses from Brattle: http://files.brattle.com/files/11768_the_future_of_cap-and-

trade_program_in_california_final_12.4.17.pdf; ICIS https://www.icis.com/energy/carbon-emissions/; and 
Borenstein et al https://ei.haas.berkeley.edu/research/papers/WP281.pdf 
2
 BNEF https://www.bnef.com/core/insights/17155    

http://files.brattle.com/files/11768_the_future_of_cap-and-trade_program_in_california_final_12.4.17.pdf
http://files.brattle.com/files/11768_the_future_of_cap-and-trade_program_in_california_final_12.4.17.pdf
https://www.icis.com/energy/carbon-emissions/
https://ei.haas.berkeley.edu/research/papers/WP281.pdf
https://www.bnef.com/core/insights/17155
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allowance budgets. The Legislature has acted to increase the stringency of the Program, and in 

response, ARB is proposing to further increase the stringency by removing allowances from the 

post-2020 budgets. If consistency with the 2010-11 approach were applied, ARB would be 

proposing to expand the post-2020 allowance budgets to balance out the lower offset usage limit 

(lower compared to when the post-2020 budgets were set). At the very least, ARB should not 

exacerbate the Legislature’s action to tighten the post-2020 program via offset usage limits with 

further actions to remove allowances from the post-2020 market. 

PG&E continues to recommend that the 52.4 MMT that ARB planned to add to the post-2020 

Reserve be placed in the post-2020 Reserve tiers. Some stakeholders recommend that these 

allowances either be permanently retired or placed in the price ceiling reserve. Retirement of 

allowances would restrict supply, leading to higher compliance costs and energy prices. With 

increased costs, households will face higher prices for many goods and services, and economic 

and emissions leakage may result. 

Placing these allowances in the price ceiling reserve would also not support cost-containment 

since ARB is already working to adopt a hard price ceiling that would allow for the issuance of 

price ceiling instruments, which would serve the same purpose as having more allowances in the 

price ceiling reserve. Instead, placing these allowances in the Reserve tiers would increase their 

effectiveness to mitigate rising allowance prices and help ease the transition to higher prices, for 

both compliance entities and households. 

III. Establishing a Price Ceiling 

PG&E would like to re-emphasize that the purpose of the price ceiling is to ensure allowance 

prices cannot rise to politically unacceptable levels that would jeopardize the Program. 

Considering this, PG&E believes Staff’s proposed 2030 price ceiling range of $81-$150 (in 2015 

dollars) is too high to achieve the Legislature’s intent for the price ceiling. PG&E encourages 

ARB to focus on the six clear criteria for establishing a price ceiling laid out in AB 398, which 

gives room to choose reasonable values for the price ceiling, rather than a single, voluntary 

corporate carbon price or Social Cost of Carbon (SCC) values from just one study.  We 

encourage ARB to use the 2016 US Government SCC work, which is well-vetted and based on 

three separate integrated assessment models, in this rulemaking as it has in other proceedings.  

PG&E supports a 2030 price ceiling range of $60-$80 per metric ton (in 2015 dollars) – which is 

in the ballpark of the current post-2020 APCR (with the same rate of increase - 5% plus the rate 

of inflation) and is greater than the SCC used in the 2030 Scoping plan. This range would allow 

for allowance prices to rise to address the costlier abatement that will be needed for California to 

continue reducing GHG emissions and reach its emissions reduction targets, and is at the high 

end of plausible, politically acceptable allowance prices.  

Some stakeholders, in their comments on the March 2 ARB C&T Workshop, advocated for a 

price ceiling value at the high end of the $81 - $147 range or even well above $147. Not only 

would those high price ceiling values be politically unpalatable, but they would also lead to 
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significant consumer cost impacts. Additionally, it is important to be mindful of the impacts high 

ceiling prices would have on other linked jurisdictions or potential linkage partners. An 

unreasonably high ceiling price may discourage other jurisdictions from linkage due to 

potentially higher allowance prices and their impact on the economy and consumers.  

Price Ceiling Implementation 

PG&E would like to reiterate our comments on the price ceiling implementation mechanics 

made after the March 2 ARB C&T workshop. We recommend sales at the Price Ceiling should 

be offered in a process similar to the Reserve Sale process. There should be minimal restrictions 

on the volume of price ceiling instruments purchased; since they would be the highest cost 

instruments in the market, entities would naturally seek to limit the amount they purchase to just 

what is needed for compliance.  The sale should be open to covered entities and opt-in entities in 

California and linked jurisdictions in order to avoid more tradable instruments transferring to 

linked jurisdictions. 

 

IV. Establishing Reserve Tiers (Price Containment Points) 

As stated in our previous comments, the Reserve Tiers should help temper the potential for sharp 

increases in allowance prices by making more allowances available at more moderate prices to 

compliance entities. PG&E refers ARB to our March 2 comments for our specific Reserve Tier 

proposal
3
.  

PG&E agrees with stakeholder comments that the Reserve Tier prices should be low enough to 

help protect customers before prices reach the ceiling and provide an early signal to compliance 

entities to prepare for higher prices, as well as give the Independent Emissions Market Advisory 

Committee time to evaluate and recommend possible corrections to the program, if needed. 

Effective cost containment is needed to avoid rapidly escalating allowance prices and balance 

supply and demand in the market over time.  

Reserve Tier Implementation 

PG&E continues to recommend that the Reserve Sales be offered quarterly if the preceding 

auction settlement price is greater than or equal to 60% of the lower Reserve Tier price, and at 

least once a year prior to a compliance event. Similar to the Price Ceiling implementation, the 

Reserve Sales should be open to covered entities and opt-in covered entities in California and 

linked jurisdictions. We also recommend that the allowances go directly into the purchaser’s 

compliance account and that the language “if needed for compliance” be self-defined. 

 

                                                 
3
 PG&E Comments in Response to March 2, 2018 Cap-and-Trade Workshop: https://www.arb.ca.gov/lists/com-

attach/47-ct-3-2-18-wkshp-ws-VWUBNFRkVzIFMgQ8.zip  

https://www.arb.ca.gov/lists/com-attach/47-ct-3-2-18-wkshp-ws-VWUBNFRkVzIFMgQ8.zip
https://www.arb.ca.gov/lists/com-attach/47-ct-3-2-18-wkshp-ws-VWUBNFRkVzIFMgQ8.zip
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V. Natural Gas Allocation  

 

PG&E continues to urge ARB to return the post-2020 rate of allowance decline for the natural 

gas sector to its current, pre-2021 rate (~2% annual reduction) in acknowledgement of the higher 

costs Renewable Natural Gas (RNG) will impose on customers, similar to the additional costs for 

renewable resources in the electric sector. By maintaining the current, pre-2021 allowance 

decline for natural gas, ARB would strike parity with the electric sector methodology, which 

includes recognition of the cost burden from the Renewable Portfolio Standard program and 

other complementary policies. 

 

As the natural gas sector seeks to decarbonize, RNG will have an important role to play in 

achieving the State’s climate goals by providing a lower-emission, beneficial use for Short-Lived 

Climate Pollutants (SLCPs) that are currently being released directly into the atmosphere as 

methane, or flared. An increasingly decarbonized gas supply can enable near-term 

decarbonization of medium and heavy-duty transportation (which will also improve air quality), 

provide cleaner fuel for ongoing thermal electric generation (which supports integration of 

renewable resources), and provide cleaner fuel for customer end-uses, especially in difficult to 

electrify industrial applications. 

 

Efforts in support of this transition are occurring now. PG&E and other stakeholders are actively 

engaged in pursuing the creation of a state-wide program that would foster cost-effective 

procurement of RNG in California. In addition, PG&E has filed an Advice Letter
4
 with the 

California Public Utilities Commission (CPUC) in support of a Voluntary RNG Procurement 

Pilot that seeks to purchase RNG to meet the compressed natural gas (CNG) vehicle fuel demand 

from PG&E’s 28 CNG stations. Per SB 1383, the CPUC’s dairy pilot biomethane solicitation 

program is also underway and will approve at least five dairy biomethane projects for pipeline 

interconnection to investor-owned utilities in California by the end of 2018. 

 

In light of these and future efforts to help decarbonize the natural gas system, PG&E believes it 

would be appropriate to maintain the current rate of decline into the post-2020 period for the 

natural gas sector in order to protect customers, as noted in BR 17-21. 

 

VI. Transportation Electrification 

PG&E appreciates ARB’s continued focus on seeking methods to quantify transportation-related 

electric load growth emissions in order to evaluate electrical distribution utility allocation and 

adjust it as needed. We recommend that Staff reconsider the applicability of transportation 

electrification measurement methodologies, and associated data, currently used in the Low 

                                                 
4
 PG&E Advice Letter 3961-G: https://www.pge.com/tariffs/assets/pdf/adviceletter/GAS_3961-G.pdf  

https://www.pge.com/tariffs/assets/pdf/adviceletter/GAS_3961-G.pdf
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Carbon Fuel Standard (LCFS), particularly for electricity consumed by residential electric 

vehicle (EV) charging.  

The unique circumstances for residential EV charging mean that quantifying emissions load 

growth equivalent to Mandatory Reporting Regulation standards is challenging and unrealistic. 

The LCFS generates tradeable financial assets, similar to allowances, based on a robust 

estimation methodology, and PG&E considers this approach appropriate for replication in the 

Cap-and-Trade Program. By putting an unduly high burden on quantifying transportation-related 

load growth, the ARB will be penalizing the use of alternative fuels under the Cap-and-Trade 

Program and potentially hindering the decarbonization of the transportation sector. PG&E would 

welcome the opportunity to engage with Staff further to develop this estimation methodology.  

 

VII. CAISO EIM proposal 

As PG&E understands ARB’s proposal to capture the effects of GHG emissions from secondary 

dispatch in the Energy Imbalance Market (EIM), the proposed approach would: 

 Limit import into California ascribed to a resource to the difference between the 

resource’s maximum output and its base schedule 

 Use the method that EIM currently uses to ascribe imports to resources based on GHG 

costs for the resources 

 After EIM dispatches resources, ARB would work with CAISO to calculate any 

remaining GHG emissions caused by imports into California and assign the requirements 

for allowances to California parties buying energy from EIM. 

Per PG&E’s understanding of the proposal, the method of calculating the cost of GHG emissions 

from secondary dispatch would be done after EIM is run and would not affect the dispatch in 

EIM or the locational marginal price (LMP)s calculated by EIM. This addresses concerns raised 

by stakeholders regarding methods that were previously considered for addressing secondary 

dispatch, which could result in EIM energy prices that were not consistent with the EIM 

dispatch, and could lead to inappropriate bidding strategies to take advantage of the discrepancy 

and improperly increasing costs to participants. 

PG&E looks forward to CAISO and ARB providing more detail on how the above calculations 

would be performed. The details would be needed to evaluate the impact of the proposed 

approach on market operations and the accuracy of the GHG emissions ascribed to secondary 

dispatch.  

In EIM, the EIM Entities submit base schedules and EIM optimizes dispatch across all EIM 

Entities. The change in dispatch between the base schedules and the final EIM dispatch can 

results in changes in GHG emissions in the EIM Entities. Some of these changes in emissions 

will be captured by the GHG mechanism incorporated in EIM and assigned to resources that 

EIM deems to support imports into California. This will likely not capture all emissions resulting 
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from supporting imports into California. Per the April 26 workshop presentation, ARB is 

considering defining the remainder as the GHG emissions caused by secondary dispatch and 

assigning the responsibility for allowances for these emissions to California parties buying 

energy from EIM. However, PG&E would recommend that ARB evaluate such an approach 

carefully. Some of the remaining GHG emissions may arise from dispatch actions that EIM takes 

to serve load outside California and not to support imports into California. EIM not only adjusts 

dispatch in EIM Entities to serve imports into California, it also adjusts dispatch in EIM Entities 

to optimize dispatch within EIM Entities and energy transfers between EIM Entities. EIM may 

take such actions since the base schedules may not optimally serve loads either within an EIM 

Entity or across EIM Entities. California load serving entities should not be required to procure 

allowances to cover GHG Emissions resulting from actions that EIM takes to serve load outside 

California. 

Another aspect of the proposed approach that should be reconsidered is that the method for 

assigning responsibility for allowances for GHG emissions from secondary dispatch will be done 

after the EIM market runs (as PG&E understands the proposal). This would achieve one goal of 

ARB: it would account for GHG emissions caused by serving load in California. However, this 

also has another effect. Since this accounting is done after the EIM is run, the cost of the 

required allowances cannot be considered in the EIM dispatch. This cost also cannot be 

incorporated in the LMPs calculated by EIM. If the cost for allowances for emissions from 

secondary dispatch were sufficiently high, it might be optimal to reduce imports into California 

or dispatch resources with higher energy prices but lower emissions. Calculating the emissions 

from secondary dispatch after EIM is run would not allow the market to see the costs and adjust 

dispatch to potentially reduce costs and lower emissions. We request that ARB consider this 

possible effect when making its final decision. 

 

VIII. Interpreting “Direct Environmental Benefits” 

AB 398 requires that a portion of the offsets surrendered for post-2020 compliance be sourced 

from projects that provide “direct environmental benefits in the state,” or DEBS. PG&E supports 

ARB’s adoption of the language from the statute on DEBS into the Regulation. PG&E interprets 

this language as not precluding projects out of state that may provide benefits in state. PG&E 

agrees with a number of other stakeholders who recommend that ARB establish criteria for 

offset projects to qualify as providing DEBS, such that offset developers have a clear 

understanding of what a qualifying project is and are not subject to a lengthy or subjective 

review regarding whether or not their project provides DEBS.  

PG&E is concerned about how additional regulatory requirements for offsets may constrain 

offset supply, thus reducing their cost-containment and cost-saving benefits. Therefore, PG&E 

reiterates our recommendation that offset projects physically located within the state of 

California should automatically earn designation as a DEBS project, both for past and future Air 

Resources Board Offset Credit (ARBOC) issuances. PG&E also recommends that ARB adopt 

additional offset protocols to help supply offsets that meet the DEBS criteria, and consider ways 
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to recognize the DEBS that projects such as Ozone Depleting Substances (ODS) destruction 

provide. Some of these projects collect ODS in California, but destroy them in states with 

appropriate destruction facilities. These projects yield significant DEBS by reducing a harmful 

pollutant and avoiding the emissions of that pollutant in California, clearly meeting the spirit of 

this provision. Finally, PG&E again supports ARB’s revision of the invalidation provisions to 

further narrow the types of activities or actions that could result in an invalidation and also urges 

ARB to consider updating its invalidation framework to align with the Ontario model 
 

 

IX. Maintaining Environmental Integrity with Price Ceiling Revenues 

AB 398 directs ARB to maintain environmental integrity by using the revenues from the sale of 

“additional metric tons” at the price ceiling to procure at least equivalent metric-ton reductions 

outside of the Program. The sale of these additional tons at the price ceiling indicates that further 

emissions reductions from capped sectors are more costly; as such, ARB should have discretion 

to procure a broad range of instruments and reductions from projects that meet the statutory 

criteria.  

 

Three major design issues to consider in operationalizing this provision are 1) defining the types 

of emission reductions that are eligible for procurement; 2) identifying how ARB would procure 

these reductions; and 3) the disposition of any excess revenues if ARB procures equivalent 

metric ton reductions at costs lower than the price ceiling. PG&E refers ARB to its comments in 

response to the March 2 C&T workshop for details on these major design issues. 

Types of Eligible Reductions  

Regarding the types of eligible emission reductions, PG&E recommends that by default ARB 

can purchase ARBOCs and other Western Climate Initiative (WCI) Linked Jurisdictional Offsets 

to meet AB 398’s equivalent reduction requirement. Also, if ARB expands the definition of 

ARBOCs to include international forestry offsets or other new protocols, these would also by 

default qualify as eligible reductions. Additionally, the one-way linkage mechanism adopted in 

2017 could also provide access to eligible reductions.  

 

ARB should also establish a process for third parties to pre-qualify protocols or projects that 

could produce eligible reductions. Because offset projects can take several months or years to 

develop, ARB should establish this pre-qualification process by January 1, 2020. Also, ARB 

should be required to issue a final ruling on protocol or project pre-qualification within one year 

(365 days) of submission of all required documentation.  

 

ARB Procurement of Eligible Reductions  

Any party should be able to sell eligible instruments to ARB, and ARB should be able to use 

multiple procurement methods to obtain eligible reductions from these parties. 

ARB could also be bound by specific timelines to fulfill the environmental integrity provision.  

PG&E suggests that ARB should, if possible under its authority, further explore methodologies 

of either pre-procuring or pre-contracting or otherwise incenting third parties to generate eligible 

reductions, if, for example, prices reach the second price containment point.  
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Disposition of Excess Price Ceiling Revenues  

ARB should seek to satisfy the environmental integrity provision in the most cost-effective way 

possible. If ARB is able to procure eligible reductions at prices lower than the price ceiling in 

order to maintain environmental integrity, PG&E suggests that any excess revenues be recycled 

back into the account used to maintain environmental integrity, or be directed to the Greenhouse 

Gas Reduction Fund to support emission reduction programs. 

 

X. Use of Allowance Value  

PG&E appreciates ARB’s efforts to provide greater clarity on the allowable uses of revenue from 

allowances directly allocated to utilities, and reiterates our recommendation to broaden the 

language to include allowable uses of the funds for any and all GHG reducing strategies and 

programs, including procurement of RNG and funding RNG infrastructure. By limiting eligible 

GHG reduction approaches, ARB is “picking winners” and thus excluding other potentially 

viable emission reduction measures. Other solutions and technologies need to be encouraged and 

funded as a variety of GHG reduction approaches will benefit more customers who want to 

reduce GHG emissions. For example, we recommend expanding the list to include natural gas-

specific measures such as RNG and near-zero emission vehicles. 

 

XI. Legacy Contracts  

PG&E reiterates its recommendation to remove the proposed provisions that would re-insert 

allowance allocations for a Legacy Contract Generator without an Industrial Counterparty.   

PG&E understands that Staff seeks to: (1) encourage renegotiation of Legacy Contracts, and (2) 

determine if post-2020 allocation is necessary and appropriate. It is PG&E’s belief that those two 

actions fundamentally conflict:  the ability to request and obtain a free allocation of allowances 

from ARB can hinder a meaningful and complete renegotiation of contracts to address GHG 

costs.   

PG&E continues to assert that Panoche Energy Center (“Panoche”) is not a Legacy Contract 

Generator without an Industrial Counterparty because Panoche is not a party to a Legacy 

Contract.  As established through a six-month arbitration period and confirmed through an 

appeal process, the Power Purchase and Sale Agreement (“PPA”) between Panoche and PG&E 

addresses terms and conditions governing GHG cost allocation.  Therefore, Panoche is not a 

party to a Legacy Contract because the PPA provides for Panoche’s recovery of Cap-and-Trade 

Program costs.   Further detail concerning the directly relevant judgement is provided in 

Attachment 1 to PG&E’s comments in response to the March 2 C&T Workshop.   

PG&E also refutes Panoche’s statements in their March 2 C&T Workshop Comments related to 

PG&E’s actions, which are unsubstantiated and run counter to the public record, including CEC 

permits, CPUC proceedings and CAISO operational standards. As shown through the arbitration 

cited above, Panoche is fully responsible for any harm that results from Panoche’s failure to 
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negotiate a reasonable compromise. PG&E respectfully urges the ARB to review the arbitrators’ 

decision to avoid compensating Panoche for GHG costs a second time and avoid continuing to 

provide an incentive against fully renegotiated contracts. 

 

XII. Banking and Holding Limits 

PG&E concurs with ARB that sufficient evidence has not been provided to warrant a change to 

banking or holding limits for the post-2020 period. Therefore, current banking rules, which allow 

use of pre-2021 compliance instruments, including offset credits procured under existing 

protocols post-2021, should be maintained to support market continuity, allow compliance 

entities to adequately plan for their compliance obligations, maintain investment in high-quality 

offset projects, and avoid potential price volatility and market disruption. As such, PG&E 

reiterates its belief that compliance instruments should not have expiration dates, and those in 

private accounts post-2020 should not be de-valued. 

Conclusion 

PG&E continues to support Cap-and-Trade as a program that will help the state meet its 

aggressive environmental goals while maintaining a healthy economy. We look forward to 

working with ARB staff to further refine the Regulation in line with AB 398 and BR 17-21. 

Please feel free to contact me if you have any questions or concerns. 

Sincerely, 

/s/ 

Fariya Ali 

Expert Representative, State Agency Relations 

Pacific Gas and Electric 
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Re: Informal Stakeholder Comments of Shell Energy North America (US), L.P., on Discussion 
Topics at April 26, 2018 Workshop on Potential Changes to the Cap and Trade Regulations 

To: Air Resources Board: 

Shell Energy North America (US), L.P. (“Shell Energy”) welcomes this opportunity to 
provide comments on potential changes to the ARB’s cap and trade regulations in the post-2020 
period.  Shell Energy’s comments focus on six topics addressed at the April 26, 2018 workshop, 
as follows: 

• Rules to implement the “direct environmental benefits in the State” (“DEBS”) 
criteria for offset projects after 2020; 

• Offset “invalidation” process and compliance requirements; 

• Preserving the value of pre-2021 allowances; 

• Remove (or increase) the “holding limit;” 

• Treatment of secondary dispatch through the Energy Imbalance Market (“EIM”); 
and 

• Maintaining a 100 percent industry assistance factor (“IAF”) for the third 
compliance period. 

Shell Energy’s comments on these topics are as follows:  

I.
DIRECT ENVIRONMENTAL 

BENEFITS IN THE STATE 

During the April 26 workshop, Staff advised that most stakeholders support using the 
precise DEBS language of AB 398 in the implementing regulation.  Shell Energy agrees with 
this approach.  Shell Energy also agrees that all offset projects located in California should be 
deemed to meet the DEBS standard.  Out-of-State offset projects should be judged under the 
DEBS standard based on factual information demonstrating that the project is beneficial to the 
California environment. 
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For the reasons set forth in its March 16, 2018 comments, Shell Energy supports a broad 
application of the DEBS standard to out-of-State offset projects.  In an interconnected world, 
GHG emissions -- and GHG emission reductions -- occurring anywhere have direct impacts 
everywhere, including in California.  Liberal application of the DEBS standard to out-of-State 
offset projects will support ongoing initiatives across North America to facilitate GHG emission-
reducing projects. 

For example, tribal authorities have established offset projects that provide economic 
benefits to tribal communities located within and outside California.  These tribal initiatives 
should be supported, in light of the State’s commitment to foster improved conditions in 
disadvantaged communities.  Support for tribal initiatives that harness and quantify GHG 
emission reductions should extend beyond 2020 by allowing out-of-State offset projects, 
including offset projects sponsored by tribal authorities, to demonstrate compliance with the 
DEBS standard.  The ARB should provide a non-exclusive list of supporting materials that can 
be used by an offset project developer to demonstrate DEBS standard compliance. 

Moreover, the ARB should not apply the DEBS standard retroactively.  At the April 26 
workshop, Staff indicated that most stakeholders oppose retroactive application of the DEBS 
standard to existing (pre-2021) offset projects.  Shell Energy agrees.  Offset credits from projects 
listed with an Offset Project Registry (“OPR”) by December 31, 2020 should be deemed to have 
met the DEBS requirement.   

Any offset project that is listed before 2021 should be exempted from (or automatically 
grandfathered under) the DEBS standard.  The offset credits associated with pre-2021 projects 
should be fully eligible for use to meet a covered entity’s compliance obligation.  Requiring 
offset credits that have already been generated -- or offset projects that have already incurred 
significant costs -- to meet the new DEBS standard would be unfair to pre-2021 offset project 
developers and offset purchasers.  Entities that have made a significant investment in an offset 
program based on existing rules should not be subject to additional requirements or restrictions 
after January 1, 2021.   

Finally, the DEBS “exemption” should apply to offsets from projects that are “listed,” in 
accordance with Section 95975, prior to 2021.  An offset project developer cannot dictate the 
timing of “issuance” under Section 95980.1 or 95981, once its offset project has been listed.  An 
offset developer should not face the uncertainty (and economic disadvantage) associated with the 
timing of “issuance,” a matter over which a project developer has no control.  The new DEBS 
standard should be applied prospectively, and only to offset credits generated by new offset 
projects that are listed on or after January 1, 2021. 
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II.
OFFSET “INVALIDATION” PROCESS 
AND COMPLIANCE REQUIREMENTS 

At the workshop, Staff invited comments on whether (and if so how) the “invalidation” 
provisions should be revised, in order to narrow the types of activities or actions that result in 
invalidation of an offset project.  Staff also asked stakeholders to comment on “revising offset 
project activities within [the] scope of [the] regulatory compliance evaluation list to cover all 
project types,” and “further clarify assessments and timing of noncompliance.” 

Shell Energy supports Staff’s efforts to clarify and narrow the types of activities that 
could render an offset project invalid.  Offset project developers need certainty as they initiate 
projects and programs that meet the DEBS offset eligibility criteria.  Offset project developers 
also require certainty as to the actions that would cause an offset project to be determined invalid.  

As the ARB further refines the actions that constitute grounds for invalidation of an offset 
project, the reasons for invalidation should be limited to actions that compromise GHG emission 
reductions.  Violations unrelated to GHG emission reductions are addressed by local, state, and 
federal regulators, and should not result in invalidation under the cap and trade program.  If the 
risk of invalidation is limited to matters addressing GHG emission reductions, project developers 
will have greater certainty regarding the consequences of their actions. 

On a related subject, the ARB could increase offset usage by switching from “buyer 
liability” to an integrated “seller liability” and “buffer pool” -- Environment Integrity Account 
(“EIA”) approach (as designed by the Province of Ontario) -- when an offset project is deemed to 
be invalid.  A “buffer pool” approach provides that in the event an offset project is (and offsets 
are) invalidated due to regulatory non-compliance, credits from the “buffer pool” are invalidated 
to maintain the integrity of the program.  The existing California Forestry Buffer Pool is an 
example of such an approach.  The Forestry Buffer Pool could be expanded to include all offset 
projects. 

Shell Energy urges the ARB to consider a “buffer pool” approach, which would provide 
greater certainty to offset purchasers.  Under this approach, replacement for offset project 
invalidation would be the responsibility of the project developer, not the purchaser of the offset.   
If the offset project developer does not perform, replacement offsets will come from the “buffer 
pool,” to which all offset projects contribute. 
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III.
PRESERVE THE VALUE OF 

PRE-2021 ALLOWANCES 

At the workshop, Staff reported that some stakeholders have proposed to “de-value” pre-
2021 allowances in the post-2020 period.  For example, some stakeholders propose to limit the 
ability to apply banked allowances for compliance after 2020.  The stated purpose of such a de-
valuation would be to mitigate what some stakeholders view as an “over-allocation” of 
allowances in the pre-2021 period, and thereby increase the value of post-2020 allowances. 

As a threshold matter, Shell Energy disagrees with the suggestion that there is (or has 
been) an oversupply or an over-allocation of allowances in the pre-2021 period.  There is no 
factual basis for this argument, and there is no justification for de-valuing pre-2021 allowances.  
Information showing that the State is on track to achieve the 2020 GHG emissions target (early) 
means that the cap and trade program is working as intended.  Any effort to de-value pre-2021 
allowances based on the success of the current program would disrupt the stable market that has 
developed under the program. 

In the post-2020 period, pre-2021 allowances must remain available under the same 
terms and conditions under which they were acquired.  Entities have made investments based on 
rules established under the current program.  Significant and arbitrary “mid-course changes” 
would alter the basis for companies’ decisions, and would punish entities that have taken early 
actions to reduce GHG emissions. 

Obligated parties should not have to develop a compliance strategy (or make investment 
decisions) based on a moving target.  Changing the value of pre-2021 allowances would send the 
wrong signal to the market.  Allowances have been issued, auctioned and tracked based on 
existing market conditions and compliance expectations.  Any effort to de-value pre-2021 
allowances would de-stabilize the allowance market, erode confidence in the allowance 
allocation process, and unlawfully “take” individual allowance holders’ property rights without 
just compensation. 

IV.
REMOVE THE HOLDING LIMIT 

IN THE POST-2020 PERIOD 

Shell Energy requests that the ARB consider removal of (or an increase to) the “holding 
limit” under Section 95920 in the period beginning January 1, 2021.  Extension of the cap and 
trade program beyond 2020 creates an opportunity for the ARB to evaluate whether the existing 
holding limit is supportable through the additional program period. 
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The ARB should eliminate or increase the holding limit for entities and groups of entities 
with a direct corporate association, as the holding limit currently provides an undue advantage to 
smaller entities.  Removal of the holding limit altogether, or in the alternative allowing entities to 
sell allowances from their compliance accounts, would help reduce the impact of market price 
volatility and increase liquidity as allowances become more scarce and the GHG emissions cap 
declines. 

V.
TREATMENT OF GHG EMISSIONS 
ASSOCIATED WITH SECONDARY 

DISPATCH THROUGH THE 
ENERGY IMBALANCE MARKET 

The ARB has implemented an interim (“bridge”) solution to address emissions associated 
with secondary dispatch under the cap and trade program.  It is not necessary to adopt changes to 
the bridge EIM GHG accounting approach at this time.  The ARB should continue to work with 
the CAISO and stakeholders to find a viable, long-term solution that can be incorporated into a 
day-ahead and/or a regional market approach, or if other states adopt carbon pricing. 

VI.
MAINTAIN THE 100 

PERCENT IAF FOR THE 
THIRD COMPLIANCE PERIOD 

California has successfully built a cap-and-trade market structure while simultaneously 
protecting its robust economy.  Other jurisdictions have failed, thus far, to follow California’s 
lead.  A key feature of the cap and trade program is the allowance price floor.  Another important 
feature is the allocation of allowances to trade-exposed industries.  These provisions have helped 
to reduce environmental and economic leakage in the early years of the program; continuing 
such protections becomes more vital as the GHG emissions cap begins to aggressively decline in 
the 2020s. 

The IAF provides the ARB the opportunity to scale the quantity of allowances directly 
allocated to trade-exposed energy-intensive industries.  The IAF was initially set at 100 percent 
for all industries in the first compliance period, and out of caution the ARB properly chose to 
continue a 100 percent IAF for the recently concluded second compliance period.  Through AB 
398,  the legislature directed the use of a 100 percent IAF for the fourth compliance period and 
beyond.  In Resolution 17-21 (July 27, 2017), the ARB Board directed the Executive Officer to 
propose regulations that use the same assistance factors for the 2018-2020 compliance period as 
were in place for 2013 to 2017.  Adherence to Board Resolution 17-21 means that the 100 
percent IAF should be employed in the third compliance period. 
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Maintaining a 100 percent IAF for the third compliance period is prudent, as the adoption 
of carbon pricing in jurisdictions outside California has not proceeded at the pace expected.  As 
the GHG emissions cap continues to decline, and as emission reduction measures become 
increasingly expensive, industry assistance takes on greater importance as a means to insulate in-
State companies from competitive pressure from out-of-State companies.  Without sustained, 
consistent industry assistance, trade-exposed in-State industries will not be able to compete as 
long as out-of-State competitors are not subject to the same carbon pricing rules or compliance 
costs. 

Staff correctly observed at the April 26 workshop that if there was a ubiquitous global 
carbon price, industry assistance would not be required.  However, until such time as a carbon 
price exists for the global economy, industry assistance is a necessary feature of this State’s cap 
and trade program. 

Maintaining a 100 percent IAF in the third compliance period also will enhance market 
stability.  A temporary reduction in the IAF, followed by restoration of 100 percent IAF in the 
fourth compliance period, would result in an uneven demand requirement for vulnerable 
industries.  This could lead to volatility and uncertainty in the allowance market.  These concerns 
can be easily addressed by following the directive in the Board Resolution. 

VII.
CONCLUSION 

Thank you for the opportunity to comment on the topics addressed during the April 26 
workshop.  If you have any questions regarding these comments, please feel free to contact the 
undersigned. 

Sincerely, 

John W. Leslie 
Dentons US LLP 
Attorneys for Shell Energy North America (US), L.P. 

JWL:hmk 
107365603\V-1 
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May 10, 2018 
 
Rajinder Sahota, Asst. Division Chief 
Industrial Strategies Division 
California Air Resources Board (CARB)  
1001 I Street 
Sacramento, CA 95814 
 
RE: Presentation at April 26, 2018 workshop and Summary of Stakeholder Comments (submitted following 
March 2, 2018 Public Workshop on Modifications to Cap-and-Trade Regulation to Comport with AB 398) 
 
Dear Ms. Sahota: 
 
The American Carbon Registry (ACR), a CARB-approved Offset Project Registry (OPR) for the California 
cap-and-trade program, welcomes the opportunity to offer input subsequent to the April 26, 2018 
Workshop to Continue Informal Discussion on Potential Amendments to Cap-and-Trade Regulation and 
with reference to the Summary of Stakeholder Comments prepared by CARB staff following the March 2, 
2018 workshop.  ACR joins with the numerous stakeholders that support continuation of a cap-and-trade 
program that achieves substantial emissions reductions outside of covered sectors.  The resulting cost 
containment fosters sustained public support for California’s array of climate programs. 
 
Further to our letter dated March 16, 2018, we would like to emphasize the following points: 

• Interpretation of Direct Environmental Benefits in State (DEBS) should be based on the exact 
words in the statute, as CARB has proposed. 

• For water impacts, AB 398 defines DEBS as “…reduction or avoidance of any pollutant that could 
have an adverse impact on waters of the state.”  Greenhouse gases (GHGs) are pollutants that 
adversely impact waters of the state.  Therefore, reducing or avoiding them anywhere delivers 
DEBS.  This GHG-water linkage is well supported by the science and is recognized in State policy 
and plans. 

• Offsets from projects listed with an OPR by Dec. 31, 2020 should be deemed to have met the DEBS 
requirement.  Changing the rules for existing offsets would undermine the predictability project 
developers need to make investments.  This could lead to diminished availability of the offsets 
California will increasingly need if climate action is to be compatible with a strong economy. 

• CARB should alleviate the cost burden to smaller businesses in the cap-and-trade program by 
reducing transaction costs to access emissions reductions outside capped sectors. Specifically, 
CARB should employ a buffer pool approach for offsets invalidation.  This would be akin to an 
insurance pool that spreads the risk.  In this case, the “premium” would be paid as an increase in 
offset prices that results from a portion of the offsets being diverted to the buffer pool.  ACR 
concurs with the views on invalidation expressed by the Verified Emissions Reduction Association 
in its comment letter dated March 16, 2018. 

• CARB should further define what constitutes grounds for invalidation.  ACR suggests that reason 
for invalidation should be limited to issues that materially compromise quantification of the GHG 
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reduction.  Smaller compliance entities would then be in a much better position to understand 
and accept the risk. 

• Protecting California consumers in years to come will require additional offsets supply.  CARB 
should, therefore, include in the 2018 rulemaking the update of existing protocols and adoption 
of new ones.  Updated and new protocols that clearly comport with even the narrowest DEBS 
interpretation are readily available.  As such, their consideration need not be delayed until the 
Compliance Offsets Protocol Task Force is established. 

 
In addition, ACR would like to offer input on use of proceeds from sale of allowances at the price ceiling.  
It is notable that AB 398 employs the precise terminology of offsets in describing the emissions reductions 
to be achieved with price ceiling revenue: “real, permanent, quantifiable, verifiable, enforceable by the 
state board and in addition to any greenhouse gas emission reduction otherwise required by law or 
regulation and any other greenhouse gas emission reduction that otherwise would occur.” 
 
Furthermore, AB 398 directs CARB to achieve emissions reductions “on at least a metric ton for metric ton 
basis.”  If price ceiling revenue is sufficient to purchase more offsets than the number of allowances sold, 
the legislature has clearly indicated CARB should do so.  Indeed, excess offsets could compensate for the 
additional warming that will occur during the time lag likely between hitting the price ceiling and 
purchasing offsets.  
 
CARB should create a framework that helps to ensure offsets are available should the price ceiling be 
reached.  While any offsets produced under the compliance protocols should be automatically eligible, 
the volume of offsets needed may well necessitate reliance on offsets produced under the voluntary 
protocols of the OPRs.  CARB should pre-qualify the OPR protocols eligible to produce acceptable offsets 
and should, if necessary, delineate additional criteria for project eligibility (e.g. vintage, location).  Going 
still further, ACR suggests that CARB should approve individual projects from which CARB commits to 
purchasing offsets if the price ceiling is reached, along with a transparent system that creates a queue for 
the approved projects to deliver offsets.  Under such a framework, a project developer that believes the 
price ceiling will be reached would have the clarity needed to execute an approved emissions reduction 
project. 
 
We appreciate the opportunity to provide these comments, and we look forward to continued 
engagement as the process moves forward.  If you would like to further discuss our thoughts, please feel 
free to get in touch. 
 
 
Respectfully, 

 
Arjun Patney 
Policy Director, American Carbon Registry 
an enterprise of Winrock International 
arjun.patney@winrock.org 
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IETA COMMENTS TO CALIFORNIA AIR RESOURCES BOARD (CARB)  
POTENTIAL REVISIONS TO CALIFORNIA CAP AND TRADE REGULATION POST-2020 

 

The International Emissions Trading Association (IETA) appreciates this opportunity to provide comments 

on California Air Resources Board (CARB)’s public workshop presentation, held on 26 April 2018, regarding 

possible revisions to California’s cap and trade regulation (“Presentation”) and the document entitled 

“Supporting Material for Assessment of Post-2020 Caps” (“Supporting Document”).  

 

We take this opportunity to stress that California’s existing cap and trade program is working and should 

continue to be the instrument of choice for California policy-makers in reducing greenhouse gas (GHG) 

emissions both to and past 2020. An active and transparent cap and trade program, which empowers and 

drives market efficiencies, is essential in mobilizing private investment while unlocking the most cost-

effective solutions across the multi-jurisdictional program.  

 

As 2018 rule-making activities proceed, IETA hopes to see CARB focus significant efforts on strengthening 

the cap and trade program, operationalizing design improvements, and enabling future cross-border 

linkages to increase market participation, support cost-containment, and drive deeper emissions 

reductions across the economy.  

 

In response to the post-workshop input, we encourage CARB to take into account several key 

considerations while moving forward with potential cap and trade amendments.  

 

IETA’s detailed comments and recommendations are structured around the following areas: 

1. Maximizing Offset Usage 

a. Direct Environmental Benefits 

b. Additional Offset Protocols 

c. Invalidation Procedures; 

2. Unused Allowances and Post-2020 Caps; 

3. Design of Cost-Containment Measures; 

4. Ensuring Environmental Integrity; 

5. Industrial Assistance Factors; and 

6. Energy Imbalance Market. 
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1. MAXIMIZING OFFSET USAGE 

 
DIRECT ENVIRONMENTAL BENEFITS 
 
Assembly Bill (AB) 398 does not restrict one-half of offset usage to projects within California. Instead, the 

bill mandates that no less than one-half of the offset usage limit may be met with offsets that have in-

state direct environmental benefits (“DEBS”). Had the legislature been more restrictive, AB 398 might 

have brought lawsuits based on the Commerce Clause; a scenario that would have spurred adverse market 

activity and confidence, while draining Agency resources.  

 

Evidence from climate science shows that the atmosphere is a global sink. GHG emissions – and therefore 

GHG reductions and avoidances – anywhere in the world have direct impacts on California. While IETA 

continues to maintain that isolating California’s program with the DEBS provision is counterproductive to 

broad climate action, we support CARB’s initial framework (see Slide 17 of Feb 2018 Discussion Draft).1  

 

To simplify compliance and reduce administrative burden, IETA recommends that offset projects, 

physically located within the state of California, automatically earn designation as DEBS projects both 

for past and future ARBOC issuances. These credits should be grandfathered-in as DEBS without any 

additional administrative work on CARB’s behalf (e.g., retroactive tagging). 

 

IETA also recommends that projects, not geographically located within California but that provide clear 

reductions/avoidances of any pollutant with adverse impacts on California air or waters, not be 

arbitrarily labeled as failing to provide DEBS. For instance, offset projects in neighboring states may 

benefit California air quality and many of these activities do – or could – benefit California waters. IETA 

welcomes the opportunity to share further evidence and case studies how current and/or future 

neighboring state offset projects drive in-state climate and co-benefits. 

 

We question the framework for assessing a DEBS determination, as proposed by Near Zero. We believe 

this framework does not apply in the current context. AB 398 neither indicates a distaste for a gross 

accounting framework nor a preference for a net accounting framework for reductions or avoidances. 

 

IETA underscores that offsets provide numerous benefits and co-benefits to California and beyond. For 

sectors with more dispersed emissions that are not covered by the cap, offsets provide an incentive to 

invest in climate projects. For Californian business and consumers, offsets provide lower-cost alternatives 

to meet the state’s reduction goals. This cost perspective will be especially important in the future, when 

allowance prices climb higher. Finally, offsets provide a tangible way for people around the country – from 

the White Mountain Apache Tribe in Arizona to Wisconsin dairy farmers – to engage with California on 

climate action while seeing for themselves that we can grow the economy in a climate-friendly manner. 

                                                 
1 See the discussion draft here: https://www.arb.ca.gov/cc/capandtrade/meetings/20180302/ct_pdd_02232018.pdf.  

http://www.ieta.org/
https://twitter.com/IETA
https://www.arb.ca.gov/cc/capandtrade/meetings/20180302/ct_pdd_02232018.pdf
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OFFSET PROTOCOLS & UPDATING 

 

Today, CARB has six approved compliance offset protocols, with the last one (Rice Cultivation) approved 

in 2015. In some cases, technical updates are needed to ensure accuracy. The ODS Protocol is an example 

where regulatory baselines, technologies, and underlying science has changed since that protocol was 

originated over a decade ago. In addition, there are several new protocols established under voluntary 

offset programs in conformance with rigorous technical standards that would meet CARB’s rigorous 

review process. IETA believes that this process to review and adopt new compliance protocols should 

begin as soon as possible.  

 

While the Compliance Offsets Protocol Task Force has not yet been convened, we also urge CARB Staff to 

review updated existing protocols and new protocols already published by voluntary offsets programs, as 

were many of CARB’s existing compliance protocols initially.   

 

INVALIDATION PROVISIONS 

 

IETA encourages CARB to consider additional amendments to offsets provisions within this or subsequent 

proceedings. Amended regulations should: narrow the scope of grounds for invalidation; and shorten the 

invalidation period, so all ARBOCs are CCO3s without a second verification. Invalidation unnecessarily 

discourages use of offsets, thereby leading to higher compliance costs and, ultimately, consumer costs.  

 

We encourage California to update its invalidation framework in a manner that follows Ontario’s 

approach. Ontario’s framework sees some causes of invalidation covered by seller-liability and others 

covered by an Environmental Integrity Account (EIA). Adopting this improved invalidation framework will 

remove most invalidation risks from the market, while providing greater incentives to both offset 

generators and purchasers. The approach also protects the overall environmental integrity of the system. 

 

The buffer pool concept has some regulatory precedent within CARB’s existing regulatory structure. 

California has endorsed Ontario’s improved approach. When preparing for linkage, Governor Brown’s 

Transmittal Response to CARB on Findings under SB 1018 wrote: “While Ontario uses a different 

mechanism to correct any failure or invalidation of an offset, the approach is equally effective…both 

protect the program in the event that an offset is invalidated.”  

 

A strong approach for designing an EIA, as recommended by the Verified Emission Reduction Association 

(VERA), would see offset projects required to surrender a percentage (e.g. 3.0%) of issued credits to EIA. 

This mechanism could be managed similar to the existing California Forest Buffer Account. If offsets are 

later invalidated – for causes of material overstatement or regulatory non-conformance – invalidated 

credits would be replaced from the EIA.  

http://www.ieta.org/
https://twitter.com/IETA
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2. UNUSED ALLOWANCES AND POST-2020 CAPS 

 
IETA believes the current program is working, as evidenced by the reduction of GHG emissions under 

the cap. We also believe that a carbon price should send an appropriately strong signal to market 

participants to continue reducing emissions while investing in abatement.  

 

The current market environment, largely influenced by the recession and aggressive complementary 

policies, indicates that allowance supply exceeds demand. However, in reality, the most relevant and 

robust market analyses indicate that cumulative allowance demand will, in fact, exceed supply 

(including banked allowances) before 2030. These findings, consistent with CARB’s in-house analysis2, 

signal that the program is not overallocated.3 Therefore, according to extensive research by a variety of 

analyses – studies produced by academics, consultants, and CARB itself—overallocation is a non-issue that 

will not hinder California’s ability to achieve its legislated 2030 climate target.  

 

In the Supporting Document, CARB requested stakeholder comments regarding uncertainties in its 

analysis on oversupply. IETA views certain assumptions made by CARB as conservative, in that they result 

in an overestimate of oversupply. For example, CARB does not explicitly consider the impact of the wider 

linked carbon market. Ontario and Quebec are estimated to have steeper marginal abatement curves and 

thereby higher allowance prices compared to California. This implies that future allowances will flow from 

California to these linked partners and thereby reduce oversupply. IETA therefore recommends that 

CARB incorporate estimates for the net import of allowances into its future modeling iterations, in order 

to further refine its estimation of oversupply.  

 

As another example, CARB assumes an offset usage rate of 3.0% from 2021 to 2025 and 4.5% offset usage 

rate from 2026-2030. The Legislative Analyst Office (LAO) reports that regulated entities have used offsets 

for approximately 5.0% of their aggregate compliance, while noting that new restrictions imposed by AB 

398 “will likely decrease the overall number of offsets used for (future) compliance”.4 We therefore 

encourage CARB to incorporate lower offset usage rates into future sensitivity analyses in order to 

improve the robustness of its current modeling of oversupply.  

 

IETA believes that the current cap, as set pursuant to legislation, should not change. Instead, we feel 

that CARB should allocate allowances, planned for inclusion in post-2020 Reserve, to Reserve Tiers. This 

defensible approach will not only achieve future program cost-containment goals, but also help to ease 

the post-2020 transition to higher prices for compliance entities, households and California consumers. 

 

                                                 
2 See https://www.arb.ca.gov/cc/capandtrade/meetings/20180426/carb_post2020caps.pdf.  
3 For example, see Brattle http://files.brattle.com/files/11768_the_future_of_cap-and-
trade_program_in_california_final_12.4.17.pdf; ICIS https://www.icis.com/energy/carbon-emissions/; BNEF 
https://www.bnef.com/core/insights/17155; and Borenstein et al https://ei.haas.berkeley.edu/research/papers/WP281.pdf 
4 See http://www.lao.ca.gov/Publications/Report/3719.  

http://www.ieta.org/
https://twitter.com/IETA
https://www.arb.ca.gov/cc/capandtrade/meetings/20180426/carb_post2020caps.pdf
http://files.brattle.com/files/11768_the_future_of_cap-and-trade_program_in_california_final_12.4.17.pdf
http://files.brattle.com/files/11768_the_future_of_cap-and-trade_program_in_california_final_12.4.17.pdf
https://www.icis.com/energy/carbon-emissions/
https://www.bnef.com/core/insights/17155
https://ei.haas.berkeley.edu/research/papers/WP281.pdf
http://www.lao.ca.gov/Publications/Report/3719
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CARB is considering placing 2.0% from 2026 to 2030 allowance budgets into the Reserve. IETA does not 

support this change. CARB set budgets for the post-2020 program during the 2017 amendment process 

– a time when the program’s offset usage limit was still at 8.0%. The legislature then lowered the offset 

usage limit from: 8.0% to 4.0% for 2021-2025; and then to 6.0% for 2026-2030. In both these timeframes, 

the usage limit becomes more restrictive, which is the opposite of the initial adjustment to the limit from 

4.0% to 8.0% to account for the removal of allowances to fill the Allowance Price Containment Reserve 

(APCR). To be consistent with its 2010-2011 approach, we feel that CARB should correspondingly 

increase the post-2020 allowance budgets to account for the new lower offset usage limit. At the very 

least, CARB should not exacerbate the impact of AB 398’s tightening of offset usage limits by further 

removing allowances from the post-2020 market. Not only could higher future prices (resulting from lower 

supply) reduce broader political and stakeholder support for the program, but inflated prices could also 

dampen support for alignment and linkage with current and future partner jurisdictions.  

 

The allocation of budgets should be based on strong economic analysis of both short and long-run 

fundamentals of the program. Budgets should also be established to conform with CARB’s approach to 

strong, but steadily declining, caps. Any analysis should consider the full scope of the program, including 

its full now 18-year length (2013-2030) period, the effects of complementary policies, and linkage impacts.  

 

IETA rejects stakeholder suggestions to devalue pre-2021 allowances or place expiration dates on 

banked allowances. These actions would penalize regulated entities who have already taken early action 

under the agreement so that they could save allowances for future use. In addition, these (and other) 

actions would introduce future allowances scarcity, increase compliance costs, and increase costs to 

consumers. 

 

IETA appreciates CARB’s observation in the Presentation that the relationship between GHG reductions 

and the carbon price is complex. In particular, it’s critical to recognize that a primary driver of low 

allowance prices – and thereby oversupply – is the aggressive use of complementary (or “overlapping”) 

policies to achieve the majority of California’s abatement goals. A more cost-effective strategy to achieve 

statewide climate goals would be to de-emphasize the role of these overlapping policies in favor of 

emphasizing the role of the cap and trade program. In other words, cap and trade should be recognized 

and enabled as the “workhorse” policy measure, rather than the “backstop” policy measure, to cost-

effectively and measurably achieve statewide climate goals.  

3. DESIGN OF COST-CONTAINMENT FEATURES  

 

Staff proposes setting the allowance price ceiling in 2030 at a level between US$81.90/ton (in 2015 

dollars) and $147/ton. IETA recognizes that the purpose of a hard price is to provide for the continued 

economic stability and political support of the program. However, many market players have expressed 

concerns about the proposed price levels, and their underlying assumptions/rationale. Given that 

allowance prices flow directly through to energy prices, IETA posits that CARB’s proposed 2030 price 

http://www.ieta.org/
https://twitter.com/IETA


 
  

 

 

                IETA - Climate Challenges, Market Solutions 
Geneva - Beijing - Brussels - London - Melbourne - San Francisco - Toronto - Washington 

www.ieta.org | @IETA | # Markets Matter 
 

6 

ceiling range may be too high to ensure allowance prices do not rise to economically and politically 

unacceptable levels. We strongly encourage CARB to host a series of meaningful, fully-transparent and 

comprehensive stakeholder consultations related to levels of acceptability and potential implications 

associated with various price ceiling options. 

 

IETA recommends that the “Reserve Tier” prices (e.g., Price Containment Points or “PCPs”) be spaced 

more proportionately to allow them to achieve the intended effect of preventing rapidly rising prices in 

the allowance market. At US$70/ton (2015 dollars), Tier 1 Reserve price in the first PCP would be over 

80% from the floor to ceiling price – a level that potentially increases the risk that the Tier 1 Reserve 

mechanism may not have time to deliver its desired cost-containment purpose.  It could also fail to provide 

the necessary time for the Independent Emissions Market Advisory Committee to inform stakeholders of 

options to manage the rising prices. As it’s critical to avoid sparking market instability, IETA suggests that 

placement of the Reserves Tiers at price points approximately one-third and two-thirds between floor 

and ceiling prices could provide the optimal ability for these points to achieve their intended function.  

 

With regard to the APCR, IETA supports the idea of moving “extra” allowances for 2021 into Reserve 

Tiers. This would increase the capacity of the Reserve Tiers to mitigate rising allowance prices in the short 

term and ease the transition to higher prices in the longer term. This is a reasonable and defensible 

approach to increase supply when prices increase. Putting these allowances in the price ceiling would not 

support cost-containment since CARB is already implementing a hard price ceiling that allows for the 

issuance of additional tons. 

4. ENSURING EVIRONMENTAL INTEGRITY 

 

AB 398 directs CARB to maintain environmental integrity by using revenues from the sale of “additional 

metric tons” at the price ceiling to procure at least equivalent metric ton reductions outside of the 

program. The sale of these additional tons at the price ceiling indicates that further emissions reductions 

from capped sectors are more expensive. As such, IETA believes that CARB should have discretion to 

procure a broad range of instruments and reductions from projects meeting statutory criteria.  

5. INDUSTRIAL ASSISTANCE FACTORS  

IETA supports the proposal to extend the 100% industry assistance factor to provide a smooth transition 

and address the potential for leakage from California industry. For compliance entities, this approach is 

important and consistent with the imperative of California’s cap and trade program to minimize 

environmental and economic leakage. Slide 12 of the Presentation makes apparent the significant 

increase in compliance costs associated with assistance factors below 100%.   

 

http://www.ieta.org/
https://twitter.com/IETA
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6. ENERGY IMBALANCE MARKET  

With respect to the Energy Imbalance Market (EIM), CARB has formally commented to CAISO that: A) 

supports the proposal to limit the GHG bid quantity of external resources (i.e., quantity that could be 

deemed delivered to the CAISO) to dispatchable quantity above its base schedule; but B) opposes the 

proposal to establish a minimum GHG bid price for all external resources. Although the CAISO continues 

to work on EIM GHG Enhancements, CARB seems to have concluded that the CAISO process will not 

sufficiently address staff concerns about GHG accounting. Staff reiterated their support for the “bridge 

proposal”, which sets aside allowances and retires them to account for missing GHG emissions associated 

with EIM secondary dispatch, and indicated that they are reevaluating the earlier proposal to push 

responsibility for these emissions to “EIM Purchasers” (i.e., California’s utilities participating in EIM). 

 

Following consultation with affected Members and partners, IETA believes that the “EIM Purchaser” 

approach fails to offer any substantive benefits over the current bridge solution. We also see that this 

approach fails to address actual deficiencies in the EIM GHG accounting. We therefore support ongoing 

engagement with the CAISO, including with respect to how any approach would work in a day-

ahead/regional market design, or if other states adopt carbon pricing.  

 

Further, IETA urges CAISO and CARB to provide more details on proposed evaluation approaches and 

calculations to impact assessment of market operations. This future activity should include more accurate 

and transparent information regarding the GHG emissions ascribed to secondary dispatch.  

 

In Conclusion 

 

Once again, IETA appreciates this opportunity to comment on CARB’s Presentation and Supporting 

Document. While moving forward with post-2020 cap and trade amendments and consultations, our 

community looks forward to closely engaging with Staff.  

 

If you have questions about IETA’s comments, please contact Katie Sullivan, Managing Director, at 

sullivan@ieta.org.    
 

http://www.ieta.org/
https://twitter.com/IETA
https://emea01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.caiso.com%2FDocuments%2FThirdRevisedDraftFinalProposal-EnergyImbalanceMarketGreenhouseGasEnhancements.pdf&data=02%7C01%7Cmarcie.milner%40shell.com%7Cb99a7a14af474161f3c908d5af8682e9%7Cdb1e96a8a3da442a930b235cac24cd5c%7C0%7C0%7C636607914611886926&sdata=zA51fUxdVAdFE8W8v5OOP5k4eL4ajG6EwdgFSxMMwjc%3D&reserved=0
mailto:sullivan@ieta.org
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TO: Rajinder Sahota, Assistant Chief Industrial Strategies Division  

Jason Gray, Branch Chief – Cap-and-Trade Program 

California Air Resources Board 

1001 I Street 

Sacramento, CA 95814 

 

FR: John Larrea, Director Government Affairs 

California League of Food Producers 

 

Date: May 10, 2018 

 

RE:  Comments on the April 26th Workshop to Continue Informal Discussion on Potential 

Amendments to the Cap-and-Trade Regulation 

 

_______________________________________________________________________________ 

 

The California League of Food Producers (CLFP) appreciates the opportunity to provide comments 

on response to the April 26th Workshop to Continue Informal Discussion on Potential Amendments 

to the Cap-and-Trade Regulation (Cap-and-Trade). 

 

CLFP represents 47 industrial food processors in California. Food and beverage processing in 

California accounts directly for $25.2 billion in value added and 198,000 direct full- and part-time 

jobs. Food processing reverberates through local and regional economies throughout California. On 

average for every $1 of value added in food and beverage generated results in $3.25 dollars in 

additional economic activity. Each job in food and beverage processing generates 3.84 jobs in total.  

 

CLFP adopts by reference the comments submitted by the stakeholder group led by the California 

Manufacturers’ & Technology Association (CMTA). 

 

INDUSTRY ASSISTANCE FACTORS – THIRD COMPLIANCE PERIOD (CP3) 

CARB chose a market designed to minimize leakage utilizing a system of allowance allocation that 

includes industry assistance.  CLFP supports CARB’s recognition of this critical component of the 

state’s cap-and-trade program expressed in Board Resolution 17-21 wherein the Board directed ARB 

staff to “propose subsequent regulatory amendments to provide a quantity of allocation, for the 

purposes of minimizing emissions leakage, to industrial entities for 2018 through 2020 by using the 

same assistance factors in place for 2013 through 2017.”  

 

Each one of the twenty-one CLFP members subject to the cap-and-trade regulation are threatened by 

competition, both domestically and internationally, due to increased costs of production from the 

http://www.clfp.com/
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state’s carbon reduction policies.  CLFP is relieved that CARB recognizes the importance of 

guarding against economic and environmental leakage and continues to support CARB’s efforts to 

reduce leakage risk.  The best way to ensure California maintains job growth and production 

increases, which leakage risk threatens, and continuing to reduce GHGs, is through the extension of 

the 100% industry assistance factor for all leakage classifications in the 3rd compliance period 

of 2018-2020. 

 

As CARB’s own diagram shows, industries face significant cost increases between now and 2020 

should CARB fail to make the necessary changes.   These changes are necessary for a number  

 

 
 

of reasons.   

 

First and foremost, it was not contemplated at the time the program was implemented that it would 

be extended beyond 2020.  The passage of SB 32 significantly changed the dynamic of the cap-and-

trade for many companies.  The Legislature recognized the impact that this change would have on the 

economy, and on the competiveness of California industry, and sought to mitigate it by providing for 

100% assistance factors beyond 2020 for all industries.  CARB staff’s recommendation to level up 

the assistance factors in the third compliance period acknowledges both the seriousness of the post-

2020 leakage threat under SB 32, and the Legislative objective in looking to minimize that leakage 

by addressing the growing, disparity in production costs between California cap-and-trade industries 

and entities in other jurisdictions as early as possible. 

Allowance Allocation: Smoothing Transition 

into Post-2020 Period

12

Continued staff analysis of CP3 assistance factors

Estimated Compliance Cost for Sectors in Medium and Low Leakage Risk Categories

• Assumes $15 allowance value for 2015 – 2020 and $20 for 2021 – 2023

• Uses 2016 emissions as a proxy for emissions in 2017 and beyond

Blue bars represent increase in 

compliance cost if the assistance 

factor is not 100%.  Orange is the 

steadier increase in compliance cost 

with 100% assistance factor

http://www.clfp.com/
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Second, program consistency must be maintained.  The failure to align CP3 assistance factors with 

the rest of the program going forward threatens program stability and is likely to have unforeseen 

consequences that may not manifest until late in the compliance period, especially for food 

processors.  

 

The immediate effect, as well as the cumulative effect, of the loss of allowance allocations, 

especially when coupled with increasing costs of energy, water, labor, and other requirements of 

business operations in California, threaten a company’s ability to remain profitable and competitive.  

Now, faced with growing economies, both nationally and around the world, increased competition is 

particularly worrisome for food processors as many of their finished products are, in many instances, 

priced out to four decimal places. In other words, profit margins on products grow thinner every day.  

 

Price Ceiling 

AB 398 requires that CARB establish a price ceiling and that certain prescribed considerations be 

used in establishing the price ceiling. As the cap-and-trade program continues to into post-2020, food 

processors believe a reasonable price ceiling should be designed to minimize adverse impacts on the 

California economy and jobs as well as act as a bulwark against economic and environmental leakage 

and avoid threats to the long-term viability of the cap-and-trade program.   

 

However, CLFP is concerned over CARB staff’s interpretation of a report from the Carbon 

Disclosure Project (CDP), as it findings seem at odds toward the establishment of a reasonable price 

ceiling.   CLFP believes that a price ceiling set at $150 will only contribute to uncertainty and 

increase the risk for leakage.  Such pricing is more likely to lead to the suspension of the program 

well before the price ceiling or price containment points are reached.  Additionally, how is such 

pricing expected to entice other states to join the state’s cap-and-trade market?  

 

A price ceiling is, by definition, supposed to ensure cost containment by providing pressure relief 

against rising allowance costs.  CLFP urges CARB to reexamine its interpretation of the CDP 

report, especially in light of previous comments, brought to CLFP’s attention, by other qualified 

stakeholders, indicating that the proposed ceiling prices are statistically invalid.   Protection of 

our members is paramount for CLFP, and based on what we understand, it seems more in line 

with available data that a ceiling price of $32-35/t would be more appropriate and adequately 

protect our food processor members. 

 

SPEED BUMPS (Price Containment Points) 

It is important that the price containment points be positioned so as to provide appropriate market 

signals, aid in mitigating extreme price volatility, and act as a warning flag for the legislature and 

stakeholders that the market needs attention.  Practically speaking, the price containment points 

http://www.clfp.com/
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should function as market speed bumps, slowing upward price movements for a period of time so 

that stakeholders, CARB, and the legislature can evaluate abatement opportunities without risking 

substantial damage to the state’s economy or to the industries subject to the state’s compliance 

obligation under the cap-and-trade program. 

     

Cap Adjustment Factors (CAF) 

Now that AB 398 has extended the cap-and-trade beyond 2020, it is important that CARB reconsider 

the Cap Adjustment Factor (CAF) and the stringency factors and their impacts on leakage risk.  It is 

CLFP’s position that the cap decline, beginning in 2021, is severe enough in and of itself, to justify 

eliminating the both the CAF and the 10% stringency factor.  CARB projections (Chart 2) clearly 

show that by 2030 most covered entities will see their allowance allocations significantly reduced 

over time.  The loss of allowances to this degree may contribute to the leakage risk that the cap-and-

trade is designed to mitigate.  Factor in the CAF and some food processors project their allowance 

allocations will drop to well below 50% of their compliance obligation requirement. 

 

Couple these increasing compliance costs with other market and supply factors such as energy price 

increases, the current CAF has an enormous impact on a facility’s ability to meet its compliance 

obligation, both now and in the future.  The resulting increase in compliance costs (Chart 1) will 

continue to threaten California’s food processing industry well beyond 2020, right through the end of 

the decade.  

 

While CLFP supports CARB’s intention to provide an opportunity for covered facilities to address 

their current CAF (slides 6-8), it must be noted that the suggested path for development of the criteria 

for evaluating eligibility for an alternate CAF relies upon industrial sector data collected prior to 

2012. Much has changed, both economically, in the food processing sector, and in the markets in 

which food processors compete.   

 

CLFP believes a clear understanding of the economic effects of the CAF needs to be determined in 

order to inform the development of the evaluation criteria that will determine eligibility for an 

alternate CAF. CLFP supports an economic analysis aimed at determining the impacts of the CAF on 

specific sectors, by 6-digit NAICS designation. 

 

CLFP is currently studying the evaluation criteria on slides 6-8 and looks forward to working with 

CARB on the development of the eligibility criteria for an alternate CAF.   

 

   

http://www.clfp.com/
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CONCLUSION  

CLFP appreciates this informal process whereby issues and ideas can be discussed and shared prior 

to engagement in the formal rulemaking process.  The decisions made by CARB on these future 

regulatory amendments will directly affect the CLFP members who have invested substantial 

amounts of capital in compliance costs and new technologies in an effort to comply with the state’s 

ambitious environmental goals.  

 

CLFP looks forward to continuing its involvement and working together with CARB throughout the 

stakeholder process. 

 

http://www.clfp.com/


                               
Fariya Ali 77 Beale Street, B29K 

          Expert Representative         San Francisco, CA 94105   
                                 State Agency Relations          (415) 973-8406  

                        fariya.ali@pge.com  

 

May 10, 2018 

 

Clerk of the Board 

California Air Resources Board 

1001 “I” Street 

Sacramento, CA 95814 

 

RE: Pacific Gas and Electric Supports the Foam Blowing Agents Offset Protocol 

 

Pacific Gas and Electric Company (PG&E) understands that the American Carbon Registry 

(ACR) methodology “Transition to Advanced Formulation Blowing Agents in Foam 

Manufacturing Use, Version 2.0” has been recommended to be added to the list of approved 

methodologies for the creation of Air Resources Board Offset Credits (ARBOCs). PG&E 

supports this methodology, and recommends that ARB consider and approve this methodology 

in its upcoming rulemaking proceedings. 

 

The benefits of this methodology include the following:  

 

- The potentially significant volume of offsets that can be generated. To date, two projects 

have already registered over 100,000 voluntary offsets. 

- The opportunity for foam manufacturing businesses located in California to reduce 

emissions in the state and in lower-income and disadvantaged communities. 

- The ability to reduce fluorinated gases, which are short-lived climate pollutants (SLCPs). 

 

In addition, the adoption of more high-quality ARB offset protocols is an important part of the 

process to continually improve the effectiveness of AB 32 and assist with the goal of meeting the 

2030 GHG reduction targets set by the state of California. 

 

Please feel free to contact me if you have any questions or concerns. 

 

Sincerely, 

Fariya Ali 

Expert Representative, State Agency Relations 

Pacific Gas and Electric Company 
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May 10, 2018 | Submitted Electronically 
 
Ms. Rajinder Sahota 
California Air Resources Board  
1001 I Street  
Sacramento, CA 95814 
 
Re:  SCPPA Comments on the April 26, 2018 Workshop to Discuss Possible Revisions to the Cap-and-Trade 

Regulation 
 

Thank you for the opportunity to provide comments to the California Air Resources Board’s (CARB or Board) to discuss the 
status and staff’s thinking on potential amendments to the Cap-and-Trade Regulation pursuant to recently-enacted legislation 
and the July 2017 Board-adopted Resolution 17-21.    
 
The Southern California Public Power Authority (SCPPA) is a joint powers agency whose members include the cities of 
Anaheim, Azusa, Banning, Burbank, Cerritos, Colton, Glendale, Los Angeles, Pasadena, Riverside, and Vernon, and the 
Imperial Irrigation District. Our Members collectively serve electricity to nearly five million people throughout Southern 
California. Each Member owns and operates a publicly-owned electric utility governed by a board of local officials who are 
directly accountable to their constituents.   
 
Each SCPPA Member has an obligation to provide reliable power to their customer-owners – many of whom reside in 
disadvantaged communities – at affordable rates, while also complying with all applicable local, regional, state, and federal 
environmental and energy laws and regulations. Currently, SCPPA and our Members own, operate, or have contractually 
binding long-term procurement arrangements with 39 generation facilities including several natural gas-fired power projects 
and three transmission projects, generating power in California or importing from Arizona, New Mexico, Utah, Oregon, 
Washington, Nevada, Texas, and Wyoming. This is in addition to individual, Member-owned or contracted and operated 
transmission, generation, and natural gas projects throughout the Western United States. All are funded through municipally-
backed financing mechanisms, which often come with terms that complicate our Members’ abilities to quickly respond to 
substantial policy shifts that require near-term implementation.   
 
These proposals directly impact electricity sector practices and market operations throughout the Western grid. Therefore, it 
is of the utmost importance that any proposed regulatory changes reflect well-structured, balanced, and lasting policies that 
function in concert to achieve the statutory goals via the most cost-effective means possible. SCPPA and its Members have 
actively participated in CARB’s public processes and have met continually with staff to discuss the complex and interrelated 
issues associated with these regulatory packages. As stewards of public funding, we look forward to continuing to work with 
CARB staff toward a final Program design that can be feasibly implemented while achieving our shared interest in maximizing 
environmental and public health benefits for Californians at an affordable cost. Our comments are as follows: 
 
SCPPA Strongly Disagrees with the Notion that Allowances Are “Overallocated” 
While we understand that there is a directive under Assembly Bill 398 (E. Garcia, 2017), for CARB to “[e]valuate and address 
concerns related to overallocation in the state board’s determination of the number of available allowances for years 2021 to 
2030, inclusive, as appropriate” we emphasize here the importance of the “as appropriate” qualifier. SCPPA believes that it 
is too early in the market’s existence to justify adjustments to the supply of allowances in the Program.  Concurrently, SCPPA 
strongly supports retaining the adopted post-2020 allowance allocations for the electricity sector. SCPPA strongly 
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supported the proposed cost burden-based approach for determining post-2020 allowance allocations in the 2015-17 
rulemaking and continues to do so today.  
 
Electrification of our Transportation, Port, and Building Sectors Must be Recognized in this Rulemaking 
We welcome staff’s continued recognition to assess potential upward adjustments to EDU allowance allocations to reflect 
such increases and appreciate that such adjustments must be based upon a demonstrable need. SCPPA is pleased that a 
dialogue is taking place to address the issue of Cap-and-Trade Program compliance implications associated with the 
definitive load, and the potential emissions shift to the electricity sector as California policy leaders aggressively push towards 
electrification of the transportation, port, and building sectors. In order to achieve the aggressive transportation electrification 
efforts proposed by the Governor1, SCPPA Member utilities will need to continue their ongoing transportation electrification 
efforts and shift to developing a broader scope of aggressive electrification efforts today. As CARB is aware, the power 
supply portfolio of several SCPPA Member utilities still includes long-term, municipally-financed investments in higher GHG-
intensive resources through 2027. As entities increase their electrification efforts, this is an interim period where emissions 
impacts can be expected. SCPPA recommends that staff evaluate establishing a dedicated set-aside of non-tradeable 
allowances for this purpose. Post-2027, all SCPPA Member entities will have divested early of these higher GHG-intensive 
resources, and allowance allocations can be adjusted accordingly. SCPPA looks forward to near-term discussions which 
provide details on allocation timing and funding mechanisms.  
 
SCPPA continues to believe that while having “accurate and verifiable” data is important, that need must be balanced with 
practical implementation constraints associated with today’s modern grid. We encourage CARB not to preclude use of 
estimation methodologies and look forward to CARB staff’s continued engagement with stakeholders and other agency staff 
(in particular, those at the California Energy Commission) to identify possible practical solutions in an expedited manner.  
 
SCPPA Supports the Current Allowance Banking Rules 
SCPPA strongly supports the concept of a stable continuation of the Cap-and-Trade Program where current rules allow 
compliance entities to bank prior or current vintage allowances for use in future (post-2020) compliance periods. The ability 
to individually optimize allowance budgeting for compliance purposes will become increasingly more important as the overall 
Program cap of available allowances decreases and EDU allocations, in particular, are reduced. In addition to aiding in 
allowance market stability, this approach will help mitigate the risk of utility rate shocks and smooth the transition to a lower-
emitting mix of generation resources. SCPPA appreciates this important clarification and welcomed CARB’s confirmation for 
our Members and their ratepayers. Drastically changing important market-based components runs the risk of penalizing 
electric utilities that have made significant investments in “early action” projects that reduce emissions – and continue to do 
so today, such that the overall utility sector emissions are already significantly below 1990 emissions levels. Changing the 
already-adopted banking rules will additionally serve to destabilize the confidence in the program in the future. 
 
Western Energy Imbalance Market 
SCPPA appreciates the California Independent System Operator’s ongoing efforts in developing a GHG tracking methodology 
through their stakeholder initiative process and would like to see it work through to its conclusion in July prior to CARB’s 
engagement.   
 
“Direct Environmental Benefits” of Offsets Should be Interpreted to Promote Beneficial Environmental Outcomes  
We believe Staff’s view of the offset limit methodology is consistent with statute. Likewise, we agree that “direct environmental 
benefits” (DEBS) could be broader than a reduction of in-state air pollutants, and therefore support staff’s proposal to allow a 
path for additional offset projects be able to demonstrate that they produce a California DEBS. In addition, CARB should act 
deliberately in the way it interprets this provision so as to ensure that it does not fall astray of interstate commerce laws. For 
example, SCPPA has a refrigerator recycling program in which our Members participate. SCPPA Members can recycle their 
customers’ old refrigerators and properly dispose of toxics and air pollutants in doing so. There is a definitive direct 
environmental benefit to the State, even though the end-of-life destruction of the gases takes place outside of the State’s 
borders. 

                                                           
1 Ex. Order B-48-18 
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Use of Allowance Proceeds 
We understand that existing statute, via AB 32, broadly stipulates that the value associated with these allowances must be 
used for the benefit of our customers.  SCPPA also understands and appreciates staff’s desire to better clarify use of auction 
proceeds and allowance values.  In this spirit, SCPPA supports reasonable guidelines that are also as inclusive as reasonably 
possible.  As discussions continue, we would caution CARB from outlining a narrow set of parameters that “must” (instead of 
“may”) be met as doing so could inadvertently exclude funding for projects and/or programs that would accomplish GHG 
emissions reduction goals envisioned by AB 32. SCPPA requests that the following categories also be included as 
“reasonable” uses of allowance value: 

• Climate resiliency programs (e.g., vegetation management and wildfire prevention activities) 

• SF6 gas insulated switchgear reduction costs 

• GHG reduction educational outreach programs within service areas 

• GHG-related research (e.g., EPRI studies that are subsequently used to formulate utility-scale programs) 

• Rooftop solar incentives 

• Energy efficiency programs or customer incentive programs 

• Transportation electrification efforts (including rebates) and infrastructure development 

• Purchase of renewable energy 

• Research & Development 

• Energy storage studies and installations 

• Administrative costs associated with development of Integrated Resource Plans 
SCPPA would be supportive of a “catch all” category, which allows utilities to innovate and develop new programs in the 
future, that includes broad parameters to bound these and other yet-unknown projects, programs, and needs. 
 

SCPPA understands staff’s desire to be able to quantify these emissions reductions. It is important to the Program to 
demonstrate that GHG reductions are occurring, but a rigorous Mandatory Reporting Regulation-style accounting of these 
emissions reductions would be unnecessary and potentially quite onerous. Qualitative demonstrations that GHG reductions 
are connected with the spent allowance values should be sufficient. Additionally, it makes sense to require this quantification 
to be submitted concurrently with the June 30th annual allowance value report, rather than have a separate reporting date. 
 
SCPPA is ready to continue the discussions with CARB staff to find a mutually agreeable solution to address Staff’s concerns. 
 
CONCLUSION            
       
SCPPA and our Members remain ready to constructively meet with CARB staff and other agencies to work towards mutually 
agreeable solutions that best advance the State’s climate change goals in an affordable manner for California POU 
ratepayers. 
 
Respectfully submitted, 
 

      
Tanya DeRivi    Amy C. Mmagu    Nicholas Blair 
Director of Government Affairs  State Government Affairs Manager Regulatory Policy Analyst 
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May 10, 2018 
 
Ms. Rajinder Sahota 
Assistant Division Chief 
Industrial Strategies Division 
California Air Resources Board 
1001 I Street 
Sacramento, CA 95812-2828 
 
 
 
Re: Comments on the April 26, 2018 Workshop “to Discuss Possible Revisions to the Cap-

and-Trade Regulation” 
 
 
Dear Ms. Sahota,  
 
Thank you for CARB’s continued leadership in implementing California’s cap-and-trade program.  
We, the California Forest Carbon Coalition (CFCC), represent a diverse array of California forest 
landowners—including conservation groups, Native American Tribes and industrial timberland 
managers—representing a large portion of California’s forestland that have come together with a 
unified voice to support California’s offset program.  
 
We are writing to request CARB fulfill its statement at the April 26th meeting to change how certain 
types of environmental, health and safety (EHS) violations impact forest carbon offset projects. We 
have attached a proposal we hope will help in your deliberations based on extensive discussion 
both with internal and external stakeholders that included several state agencies.  We believe now 
is the time for such changes that will promote more in-state California offset that will help level the 
playing field compared to other states with less extensive timber harvest regulations.  We also 
believe this proposal ensures CARB maintains the highest level of environmental integrity, that the 
law is upheld by each appropriate regulatory agency, and that offset developers are not 
unnecessarily excluded from developing projects. 
 
The proposal addresses three issues regarding how CARB deals with EHS violations on a carbon 
offset project including the following: 
 
1) Clarify that only EHS violations occurring on a project site are relevant to evaluating a potential 

invalidation event;  

2) Affirm that for an on-site EHS violation to affect offset validity or eligibility, it must either affect 

carbon stocks or have an impact on other environmental resources; 

3) If an EHS violation occurs on a carbon offset project and is on site, ARB should be consistent 

with other parts of its offset invalidation policy by taking the following actions; 

a) For a violation that directly affect offsets in an amount greater than the materiality threshold 

(5%), the number of offsets invalidated should be equal to the number of offsets directly 
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affected by the violation, as is the case for invalidations due to overstatements pursuant to 

Section 95985(c)(1);    

b) For non-carbon environmental impacts, ARB should rely on the California Department of 

Forestry and Fire administration of the Forest Practice Rules in determining the appropriate 

remedy. 

Providing clarity on these rules will allow offset developers to develop more offset projects in 
California that help reduce in-state emissions, provide more jobs in California and help us reach 
our collective state greenhouse gas emission reduction goals.     
 
We look forward to working with ARB to expand and improve the offset program going forward.  
 

 
Sincerely, 

 
 
Thomas P. O’Rourke, Sr. 
Chairman 
Yurok Tribe 
 
 

 
Gary C. Rynearson 
RPF 2117  
Manager, Forest Policy and Communications  
Green Diamond Resource Company 
 

Brian Shillinglaw 
Director, US Investments & Operations 
New Forests Inc. 

Mark Welther 
President & CEO 
Redwood Forest Foundation, Inc. 
Usal Redwood Forest Company, LLC 

 
Chris Kelly 
California Program Director 
The Conservation Fund 

 
Richard Gordon 
President/CEO 
California Forestry Association 

 
John Anderson  
Director of Forest Policy  
Mendocino Redwood Co/Humboldt Redwood Co 

 
Rich Padula  
President 
Coastal Forestlands, Ltd. 

 
Bob Rynearson 
Manager, Land Department 
W.M. Beaty and Associates 

 
Cedric Twight 
California Regulatory Affairs Manager 
Sierra Pacific Industries 
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CALIFORNIA FOREST CARBON COALITION RECOMMENDATIONS  

REGARDING INVALIDATION OF FOREST CARBON OFFSETS  
May 10, 2018 

 

Background: The California Cap and Trade Regulation (Regulation) specifies three bases upon 

which Air Resources Board Offset Credits (ARBOCs) may be invalidated.1 The Regulation 

provides objective criteria for when an offset overstatement or use in another program results in 

an invalidation.  However, the criteria for determining when a violation of a local, state or national 

environmental, health or safety (EHS) regulation results in an invalidation are vague and the 

remedies are unclear.  The resulting uncertainty discourages forest offset project development, 

particularly in California which has the most stringent forest practice and environmental, health 

and safety rules in the country.2 The inability to quantify the risk of invalidation also discourages 

the purchase of forest offsets by many small covered entities that may be most in need of cost 

containment.  

Proposal:  To encourage California forest offset project development and level the playing field 

with jurisdictions with less extensive timber harvest regulations compared to California, the 

California Forest Carbon Coalition proposes that ARB clarify its guidance on EHS violations and 

limit  actions that affect offset validity or eligibility to those that occur on the project site,  have an 

environmental impact and, in such cases, apply a remedy that is proportional to the violation’s 

direct effect on carbon stocks and sufficient to ensure the project’s compliance with environmental 

regulations. We believe this is consistent with current guidance and the intent of the Regulation 

and will significantly reduce risks relating to California forest project development, regulatory 

review time of EHS violations, and therefore increase covered entities’ confidence to use 

California forest offsets. Such guidance will also further AB 398’s objective of encouraging forest 

offset projects and their direct environmental co-benefits in California.    

Discussion:  

1. Occur on Project Site: Appendix E of the Regulation states that “project activities within the 

project area that directly affect carbon stocks must be in compliance with all requirements that 

have a bearing on the integrity of the generated offset. Activities external to the project area, such 

as transportation of logs to mills, mill operations, and landfilling, are outside the project regulatory 

compliance assessment.”3 (Emphasis added). We agree that there should be a clear nexus 

between the EHS violation and the purpose of the Regulation.  For example, while getting a ticket 

for failing to signal a turn on the way to the project site may be incidentally related to timber 

                                                 
1 95985(c) Grounds for Initial Determination of Invalidation. 
2 The Forest Practices Act and Forest Practice Rules alone cover 330 pages: 
http://calfire.ca.gov/resource_mgt/downloads/2017%20Forest%20Practice%20Rules%20and%20Act.pdf 
3 See also Section 95973(b), which states in pertinent part that “an offset project must also fulfill all local, regional, state, 
and national environmental and health and safety laws and regulations that apply based on the offset project location 
and that directly apply to the offset project, including as specified in a Compliance Offset Protocol.” (Emphasis added).  
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harvesting, the violation of the California Vehicle Code does not physically occur on the project 

site and has no effect on the carbon stocks or the integrity of the generated offset.  

We encourage ARB to affirm that only EHS violations that occur on the project site are relevant to 

evaluating a potential invalidation event. 

2. Environmental Impacts:  ARB should affirm that for an on-site EHS violation to affect offset 

validity or eligibility, it must either affect carbon stocks or have an impact on other environmental 

resources. We discuss each in turn.   

A. Impacts on Carbon Stocks. Where an EHS violation affects carbon stocks, there should be a 

de minimis threshold below which a violation does not warrant invalidation. Such a standard 

would be consistent with the treatment of offset overstatements under Section 95985(c)(1)(A), 

which provides that “ARB may determine that an ARB offset credit is invalid … if the Offset 

Project Data Report contains errors that overstate the amount of GHG reductions or GHG 

removal enhancements by more than 5.00 percent…”. This provision recognizes the potential for 

inadvertent, good faith errors or mistakes in the development of an offset project that may occur 

despite rigorous third-party verification and registry review, and is an implicit acknowledgement 

that an overstatement of less than 5% does not impair the integrity of the generated offset.4  

B. Impacts on other Environmental Resources.  A violation affecting offset validity or eligibility 

should have an onsite environmental impact.5  Wherever applicable, the determination of whether 

such an impact has occurred should be made by CAL FIRE.  CAL FIRE is the Lead Agency6 for 

Timber Harvesting Plan compliance, monitors Timber Harvesting Plan environmental rule 

compliance within carbon project areas in California, including but not limited to, the Z'berg-

Nejedly Forest Practice Act, the Timberland Productivity Act of 1982, the California Environmental 

Quality Act (CEQA) of 1970, the Porter Cologne Water Quality Act, and the California Endangered 

Species Act.   Where CAL FIRE observes violations of state laws it will issue a Violation.  A CAL 

FIRE Violation(s) will state the rule infraction observed and indicates the required corrective 

mitigation measures that shall be applied to resolve the violation if there are any available.   

3. Remedies: Unlike provisions for invalidation due to offset overstatement, Section 

95985(g)(1)(B) provides an “all or nothing” standard for EHS violations which results in the 

ineligibility or invalidation of an entire Reporting Period irrespective of the violation’s impact on 

                                                 
4  In the case of EHS violations, a materiality threshold of 5% seems reasonable. Intentional violations, or instances 
where the offset project developer or forest owner had knowingly failed to disclose a violation that is subsequently   
discovered would be held to a strict liability standard and not covered by the threshold.  
5 Administrative violations (for example, failure to have an adequate number of fire tools onsite) should not be a basis 
for invalidation.  
6 California Forest Practice Rules, Title 14, California Code of Regulations, Section 896(a) provides that “The THP 
process substitutes for the EIR process under CEQA because the timber harvesting regulatory program has been 
certified pursuant to PRC Section 21080.5.  In recognition of that certification and PRC Section  
4582.75, these rules are intended to provide the exclusive criteria for reviewing THPs.  If the Director  
believes that there are significant adverse environmental impacts not covered in existing rules, matters should  
be referred to the Board as otherwise specified in these rules.”  
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project offsets or other environmental resources. This disparity seems arbitrary and inconsistent 

with the intent of the Regulation and should be amended.   

A. Remedies for violations affecting carbon stocks. In the event an on-site violation results in a 

loss of carbon that exceeds a 5% de minimus threshold, the remedy should be proportional to the 

direct impacts on carbon stocks. This is how the Regulation treats invalidations due to offset 

overstatements. Specifically, Section 95985(c)(1) provides a detailed method for calculating the 

number of offsets issued due to an overstatement greater than 5%.  In such case, only the 

number of overstated offsets will be invalidated.   

B. Remedies for violations impacting other environmental resources.  ARB should rely on the 

environmental review and mitigation process administered by CAL FIRE or, in the case of tribal or 

out-of-state projects, on the environmental review and mitigation process of the appurtenant 

administrative authority with jurisdiction over harvesting activities.  Specifically, a Timber Harvest 

Inspection or Completion Report (“THP Report”) for the period including the applicable reporting 

period certifying that all corrective mitigation measures have been implemented shall be sufficient 

to establish that any EHS violation did not have an environmental impact warranting the 

ineligibility or invalidation of offsets. Where a violation has occurred and the implementation of 

corrective measures has not been certified in a THP Report, then the offset verification statement 

may be submitted, but a final determination as to the eligibility for issuance of offsets for the 

applicable reporting period should be suspended until a certified THP Report covering the 

reporting period has been issued. Any reporting period subsequent to one where a violation 

occurs will be provided credits while the reporting period in question addresses its violation.  Any 

failure to implement or maintain corrective measures set forth in a certified THP Report shall 

constitute a separate violation in the reporting period in which such failure occurred7.  If credit 

issuance is suspended for a reporting period, subsequent reporting periods shall still be eligible 

for issuance as long as they are not subject to separate violations. 

We urge ARB to adopt guidance specifying that in the case of EHS violations that (a) directly 

affect offsets in an amount greater than the materiality threshold, the number of offsets invalidated 

should be equal to the number of offsets directly affected by the violation, as is the case for 

invalidations due to overstatements pursuant to Section 95985(c)(1) 8 or (b) impact other 

environmental resources, ARB should rely on CAL FIRE’s administration of the Forest Practice 

Rules in determining the appropriate remedy .  

 

                                                 
7 For tribal or out-of-state projects where a certified THP report from CAL FIRE is not applicable, similar documentation 
from the appurtenant administrative authority stating that corrective mitigation measures have been implemented to 
resolve the violation shall be sufficient. 
8 California Air Resources Board Offset Credit Regulatory Conformance and Invalidation Guidance, 2015, at page 3 and 
Section 4.  Regulatory Conformance and Invalidation Scope for Specific Project Types.  
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Figure 1: EHS Violation Flow Chart 
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        SIERRA PACIFIC INDUSTRIES 
 

May 7, 2018 

 

Rajinder Sahota,   

Assistant Division Chief 

California Air Resources Board  

Industrial Strategies Division 

P.O. Box 2815  

Sacramento, CA 95812 

 

Dear Mrs. Sahota, 

 

Thank you for California Air Resources Board’s continued leadership in implementing the cap-

and-trade program.  Sierra Pacific Industries owns substantial forest resources in California and 

are actively participating in the carbon offset program. The following letter is a request for changes 

to the Air Resources Board’s California Cap and Trade Regulation relating to the circumstances a 

project is subject to invalidation.  The criteria for determining when a violation of a local, state or 

national environmental, health or safety (EHS) regulation results in an invalidation are vague and 

the remedies are unclear.  This uncertainty discourages the purchase of forest offsets by covered 

entities and the participation as an Offset Project Operator. 

 

Sierra Pacific Industries is a member of the California Forest Carbon Coalition 

(www.caforestcarbon.com) and support their proposal for how to provide clarity regarding how 

CARB could address EHS violations in carbon offset projects.  Providing clarity on these rules 

will allow offset developers like us to develop more offset projects in California that help reduce 

in-state emissions, provide more jobs in California and help us reach our collective state 

greenhouse gas emission reduction goals.   

 

Thank you for the opportunity to provide our recommendations on this vitally important issue.  

 

Sincerely, 

  
Cedric Twight 

Sierra Pacific Industries  

Manager of California Regulatory Affairs    

      Forestry Division  ⚫  P.O. Box 496014  ⚫  Redding, California 96049-6014 
Phone (530) 378-8000 ⚫  FAX (530) 378-8139 

http://www.caforestcarbon.com/
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LEG 2018-0265 

 
Ms. Rajinder Sahota 
California Air Resources Board 
1001 I Street 
Sacramento, CA 95814 
 
 

SMUD Comments on Potential Post AB 398 Cap-and-Trade 
Amendments 
 
Thank you for the opportunity to submit comments concerning amending the Cap 

and Trade regulations, in response to the April 26, 2018 workshop.  SMUD 

supported AB 398 and was active in the stakeholder discussions leading up to its 

adoption.  SMUD has long supported an extension of the Cap and Trade Program 

beyond 2020.  

SMUD has the following comments on the topics that were the focus of the April 26, 
workshop: 
 

• Use of Allowance Value:  SMUD continues to support flexibility in POU use 

of allowance value, including the ability to procure allowances for compliance 

with auction proceeds, as well as fund a broad range of GHG programs. 

• Electrification-Related Load Growth:  SMUD supports providing additional 

allowances to EDUs to address the ratepayer costs of associated additional 

emissions from electrification-related load growth, but does not support 

verification methods for that load growth that are infeasible and costly, acting 

as a barrier to utility electrification programs.  

• Cost Containment Design Features:  SMUD continues to support a price 

ceiling that is near the current APCR price, in order to foster program 

continuity if the price ceiling is triggered.   SMUD also continues to support 

price containment points that act early, act twice, and are well funded with 

enough allowances that the market is provided a significant plateau in which 

to consider GHG emission reduction measures.  SMUD supports continued 

environmental integrity by using the additional revenue at the price ceiling to 

reduce GHG emissions on at least a one-to-one basis. Finally, SMUD 

continues to support additional cost-containment actions. 

• “Over-allocation”:  SMUD does not support further adjustments to the 

current program caps because there is time to make future adjustments if 

those are needed. 
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• Allowance Allocation:  SMUD continues to support moving to 100% 

assistance factors in the 2018 – 2020 compliance period in order to smooth 

the market transition to the post-2020 program. 

• Offsets and Direct Environmental Benefits:  SMUD supports a broad 

definition of “Direct Environmental Benefits, that includes clearly designated 

categories of offsets that meet the criteria and the opportunity for a “case-by-

case” treatment of projects that need some analysis to determine whether 

they meet the criteria. 

• Energy Imbalance Market: SMUD supports continued use of CARB’s  

“bridge solution” in this rulemaking. 

SMUD’s earlier comments on the March 2nd workshop remain relevant for many of 
these issues.  SMUD expands on some of these positions in detailed comments 
below. 
 

A. Use of Allowance Proceeds 

First, SMUD believes that the consignment-choice provision of the current Cap and 
Trade regulations has been working well and should continue.  The current 
discussion of uses of allowance proceeds for those allowances that are sold at 
auction is somewhat independent of the consignment-choice provision, applying only 
to the portion of allowances designated for auction.  CARB should clarify that the 
consignment-choice question has been considered, and such choice should remain 
in the post-2020 Cap and Trade program. 
 
Per our comments on the March 2 workshop, SMUD supports a degree of 
clarification in the regulations about the allowed uses of allowance value and 
allowance proceeds, but has significant concerns with the proposed language in the 
Discussion Draft or “February concept paper”.  That concept paper omitted a variety 
of proceeds uses that are consistent with the purposes of AB 32 (and SB 32) and 
that would benefit ratepayers.  SMUD’s recommends retaining the language in the 
current regulation (Section 95892(d)(3)), stating that allowance proceeds “… shall be 
used exclusively for the benefit of retail ratepayers of each electrical distribution 
utility, consistent with the goals of AB 32, and may not be used for the benefit of 
entities or persons other than such ratepayers,” with minimal additional clarification 
language, such as: 
 

“Proceeds must be used for direct program compliance costs such as the 
procurement of allowances for compliance or programs aimed at reducing 
GHG emissions, included but not limited to:   

 
1. Energy efficiency programs; 

2. Renewable Energy programs; 
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3. Electrification activities, including promoting and incenting electric 

transportation and building electrification, and funding infrastructure 

investments related to these activities; 

4. Marketing and public outreach programs focusing on climate change, 

renewable energy, etc, including funding institutions that provide an 

opportunity to educate constituents and ratepayers about these topics; 

5. Efforts to incent or promote use of zero or low-GHG applications, such 

as refrigerants and SF6 alternatives that may lower GHG but do not 

necessarily save energy. 

6. Research and Development projects in areas that act to reduce GHG 

emissions. 

7. Above market costs of low-GHG procurement, such as from Asset 

Controlling Suppliers. 

8. Explicit monetary return to ratepayers, if returned non-volumetrically. 

SMUD understands that CARB desires that any explicit monetary return of proceeds 
to ratepayers be non-volumetric, but reiterates that CARB does not have the 
authority to determine how POUs set their rates -- ratemaking authority rests solely 
with POU Governing Boards.  SMUD’s inclusion of explicit monetary return as an 
example in the list clarifies that CARB is not discussing ratemaking authority here, 
but rather permissible use of allowance proceeds.  SMUD contends that the 
significant market signals to reduce GHG emissions in the electricity sector are in 
the wholesale market – by including a GHG cost adder in dispatch and procurement 
decisions -- and not the retail market, where customers see monthly bills comprised 
of electricity purchased at a variety of different rates each month (including fixed 
charges, tiered rates, time of day rates, etc.).  SMUD notes that any funds returned 
explicitly to ratepayers, either volumetrically or non-volumetrically, are likely to imply 
an increase in GHG as consumers use the money provided through reduced 
electricity costs, either via volumetric or non-volumetric fashion, on a variety of 
consumer activities. 
 

 

B. Electrification Related Load Growth 

Board Resolution 17-21 directed the Executive Officer to “… evaluate appropriate 

quantification methodologies for additional electric distribution allocation that would 

provide ratepayer benefit for the Cap-and-Trade program cost burden to EDUs 

associated with transportation electrification load growth (in recognition of the 

requirements of SB 350).”  At the workshop, CARB staff requested additional 

feedback on: “Methods to quantify transportation-related load growth emissions 

(quantifiable and verifiable to allocation standards).” (see last bullet on slide 15).  

When asked what was meant by “allocation standards”, CARB staff indicated that 

meant to the same level of demonstration as for industrial sector allocations, which 
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are provided retroactively based on tracked and reported historical data (either 

product or energy). 

SMUD strongly suggests that CARB staff look to the allocation protocols for the 

electric sector rather than the industrial sector for quantifying transportation-

electrification (and building electrification) load and emission growth.  Electric sector 

allocations are forward looking, based on historical projections of loads and 

resources out to 2030, providing allocations to address the “cost-burden” to 

ratepayers of the Cap-and-Trade program, in recognition of the significant costs that 

ratepayers already incur for complementary measures to reduce GHG.  CARB 

should follow this path because metering quality data is likely to be unavailable, 

making the “allocation standards” metric CARB is suggesting infeasible for most 

transportation electrification and likely all building electrification loads.  The path 

CARB proposed at the workshop will almost certainly not provide additional 

allowances to EDUs sufficient to cover the increased emissions from electrification. 

When the electric sector allocation protocols were suggested at the workshop, 

CARB staff indicated that the base EDU allowances were for ratepayer protection, 

and that any additional allowances should be held to a higher standard of verification.  

This is inconsistent with Board Resolution 17-21, which explicitly suggests additional 

allowances to “… provide ratepayer benefit for the Cap-and-Trade program cost 

burden to EDUs associated with transportation electrification.”  In fact, the additional 

emissions associated with electrification present exactly the same cost-burden to 

ratepayers as in the initial allocations – there is no difference in expected burden.  

While some electrification was included in the load forecasts underlying the initial 

allocations, those EDUs with higher rates of electrification than forecasted in 2016 

(hopefully all EDUs, given the Governor’s subsequently announced EV goals) will 

certainly see increased load, generation and emissions, and consistent with the 

initial allocation methodology, this represents the very “cost-burden” that Board 

Resolution 17-21 directed be addressed by the transportation electrification 

quantification methodology. 

While it is true that other changes in resources or loads can result in emissions and 

cost-burden that differs from that established in the initial 2016 load and resource 

forecasts, the Board has not directed staff to do anything with regard to these 

changes.  It is only for transportation electrification that the Board directed staff to 

consider quantifying additional emissions and providing additional allowances.   

SMUD believes that the Board provided this singular direction because 

transportation electrification is likely to significantly contribute to the State policy 

goals of AB 32, SB 32, and AB 398.  Not covering the additional cost-burden to 

EDUs does act as a barrier to additional EDU investment in transportation 
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electrification, which will tend to reduce the contribution of this critical component of 

the State’s policies. 

When it was pointed out at the workshop that the Low Carbon Fuel Standard (LCFS) 

program allows reasonable “estimation” of LCFS credits for electricity as a 

transportation fuel, CARB staff suggested that the Cap and Trade market was 

“different” because LCFS credits were “unlimited” – there is no cap on the credits 

market entities are allowed to create, while the Cap and Trade program operated 

under an overall cap, so that providing allowances to one entity inherently took them 

away from another or from the general Cap and Trade marketplace leading to 

increased prices for other participants.  This logic applies poorly to industrial 

allocations, and is actually backwards when considering allocations for 

transportation electrification. 

In the industrial sector, providing additional allowances to an entity to reflect 

increased production or energy use does not remove allowances from any other 

industrial allocation or from the EDU allocations – these are independent.  While 

fewer allowances would be available for the general market, the price implications 

are not clearly pointing toward higher prices.  Supply of allowances overall has not 

changed, it is only the allocation of that supply that has changed.  The entity that has 

been provided additional allowances presumably has additional demand due their 

documented increased production or energy use, but that increased demand would 

be present in the market whether or not the allowances are allocated to the entity – 

they would have to procure the allowances if not provided administratively.  By 

providing allowances administratively, CARB has really not clearly changed the 

demand and supply conditions in the market, so there is no clear impact on market 

prices. 

The logic is not helped if the entity with increased production receives administrative 

allowances above their actual change in emission burden (for example -- if the 

increased production is the result of increased efficiency).  In this case, the industrial 

entity receives additional allowances and has the ability to put those back into the 

secondary market if not needed internally, thereby again providing equivalency 

between market demand and supply prior to and after the additional allocation. 

In contrast to industrial allocations, providing additional allocations to EDUs for 

transportation electrification is likely to reduce overall market demand for allowances 

and hence reduce market prices for all.  In the industrial allocation case, increased 

production or energy use at one entity is for the most part independent of changes in 

emissions elsewhere in the Cap and Trade market. Increased or decreased 

production or energy use of one covered industrial entity is not directly associated 

with decreased or increased production or energy use in other covered industrial 
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entities.  However, with electrification, and particularly transportation electrification, 

there is a clear link between increased emissions from the generation of electricity 

and reduced emissions from combustion of transportation fuels.  Providing additional 

allowances to EDUs for transportation electrification reduces the supply of 

allowances available to the general Cap and Trade market, but electrification 

reduces the demand for allowances in that general market as transportation sector 

emissions decrease.  By acting to cover the increased cost-burden from 

transportation electrification, CARB provides an incentive to increase EDU 

investment in this activity, without increasing the overall demand for allowances and 

Cap and Trade market prices. 

SMUD still hopes to work with CARB staff to avoid a regulatory scheme that would 

require expensive and infeasible metering or similar documentation of electrification 

load growth in order to receive additional allowances for increased electrification.  

SMUD is concerned that the path CARB describes of quantifying the need for 

additional EDU allowances using industrial sector “allocation standards” would 

cause the State to lose or have delayed desired transportation sector GHG 

reductions, making achieving the 40% reduction goal in SB 32 and AB 398 more 

difficult and expensive. 

C. Cost Containment Design Features 

SMUD reiterates our previous comments on cost-containment pursuant to the earlier 
March 2 workshop.   To summarize, SMUD believes that: 
 

• Level of Price Ceiling:  ARB should establish a price ceiling that is not so 

high that it significantly increases the potential for economic and emission 

leakage, or that it creates a risk of political reconsideration of the Cap and 

Trade program.  The current APCR is a good proxy for those criteria, leading 

to a recommended price ceiling in the range of $70/ton in 2021.  SMUD 

opposes any price ceiling structure higher than the above path. 

 

• Price Containment Point Price Levels: SMUD recommends price 

containment point levels that are spread out from each other and from the 

floor and ceiling prices, such as at 1/3 and 2/3 of the way between the 

established floor price and the new ceiling price. 

 

• Price Containment Point Supply Amounts:  SMUD does not think that the 

level of initial supply established by AB 398, approximately 40 million 

allowances each, is sufficient to have the intended market impact of slowing a 

rapid price run-up long enough for market actors to make investment 

decisions and have appropriate abatement actions implemented.  SMUD 
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suggests that ARB transfer the vintage borrowing concept to the price 

containment points, establishing that at each of these points supply can 

continue to be injected by borrowing up to 5% of future vintages or allowance 

budgets.  Doing so will imply sufficient supply available to promote the price 

stabilization envisioned by the containment point concept.   At the same time, 

if the price containment points are not triggered, the allowances remain 

available in the original vintage years. 

 

• Use of Revenue from Printed Compliance Instruments.  If prices in the 

market do rise to the price ceiling, SMUD strongly supports the environmental 

integrity provisions included in AB 398, which require ARB to use the 

revenues from selling “additional” allowances in the market to achieve at least 

one-to-one reductions in GHG emissions.   SMUD supports: 

• Going beyond one-to-one reductions where feasible to insure integrity; 

• Inclusion of ready to implement offset projects such as REDD projects; 

• Procuring and retiring compliance instruments from other jurisdictions 

where appropriate and feasible; and  

• Early consideration of policies to develop and establish options and 

projects, so that emission reductions can be readily and quickly accessed 

if the price ceiling is reached. 

 

• Additional Cost Containment Actions:  SMUD reiterates recommendations 

that CARB should continue to develop and consider policies that decrease 

the demand for allowances, such as electrification, and policies that provide 

supply flexibility when needed in order to foster stable market prices at levels 

below the price ceiling.  The best market structure is one where the price 

ceiling influences the market but is never reached.  SMUD suggests that it is 

appropriate for CARB to consider structural changes including:  

• Additional electrification measures to reduce demand for allowances; 

• Policies that ensure that the amount of offsets allowed under the lowered 

and constrained offset limit can be fully utilized in the market, such as 

offset banks, offset limit trading or spreading, etc.; and 

• A limited amount of banking to smooth the transition between compliance 

periods. 

In addition, on Slide 21 from the Staff presentation at the April 26th workshop, CARB 
Staff indicates that too many allowances at low prices could mute that carbon price 
signal and may undermine the incentives for necessary GHG reductions, risking 
existing and future linkages.  Staff also suggested that with prices that are too low, 
the Cap and Trade program functions like a lower cost carbon tax. 
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SMUD understands Staff and stakeholder concerns about market prices being too 
low, but believes these concerns are hypothetical and not borne out by evidence in 
Cap and Trade markets.  SMUD believes that the strong price floor and floor price 
escalation in California’s Cap and Trade marketplace is sufficient to drive initial Cap 
and Trade investments.  California prices have hovered around or just above the 
floor prices to date, but are significantly above the prices found in the Regional 
Greenhouse Gas Initiative (RGGI) carbon market in the Northeast.  In both programs, 
market prices and strong complementary state policies have driven emissions, 
particularly in the electricity sector, well below expected levels.  As supply decreases 
under California’s cap, SMUD understands that analyses indicate that higher prices 
are on the horizon. 
 
SMUD does not understand why low prices (at the floor?) imply a program that 
functions like a lower-cost carbon tax.  The Cap and Trade program is functioning 
well at prices just at or above the floor prices to date.  Trading of compliance 
instruments still occurs, and there are still investments that are cost-effective or 
otherwise induced that imply emission reductions and allowances available to trade.  
It is unclear that there is a problem with such a Cap and Trade market. 
 

D. Banking and Oversupply  

SMUD supports CARB Staff’s position of avoiding taking actions, such as taking 
away or devaluing entity-banked emissions, which would act to penalize covered 
entities and incentivize only minimum levels of emission reductions.  SMUD also 
supports avoiding actions that would introduce future allowance scarcity in the 
market, raising current prices for compliance and customers (and increasing 
“windfall” concerns).   SMUD reiterates our suggestion from our March 2 workshop 
comments that no action is currently necessary to address perceived oversupply 
concerns beyond actions and policies that ARB has already taken – such as 
establishing holding limits, moving unsold allowances to the APCR after some time, 
and placing 52 million allowances into the APCR structure. 
 
SMUD believes that CARB Staff has provided a reasonable analysis as part of the 
April 26 workshop that shows the current “bank” of allowances likely being needed 
and used prior to 2030, hence presenting no danger to the specific GHG target in 
that year.  SMUD agrees that significant sources of uncertainty remain that imply 
that further action to address oversupply may be counterproductive.  To the list of 
uncertainties identified by Staff, SMUD would add the potential for reduced 
hydroelectric generation and increased electricity demand in future years, due in part 
to the impacts of Climate Change itself on California weather. 
 
SMUD reiterates points from our March 2nd comments that suggested reasons why 
CARB should not be overly concerned today about a “bank” of allowances 
threatening the achievement of the 2030 target of GHG emissions 40% below 1990 
levels, such as: 
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• Increases or decreases in emissions over time are based on the price of 

allowances versus the cost of abatement and on complementary program 

actions, not the existence or size of a “bank”. 

• The expectation that the Cap and Trade program will extend beyond 2030, 

meaning that held allowances have long term value, rather than having a 

2030 “use it or lose it” aspect. 

In addition, as noted by Staff, the impacts of GHG emissions are related to the 
cumulative amount of CO2e in the atmosphere, rather than the specific amount 
released in 2030.  Lower emissions in the years leading up to 2030 are better 
because cumulative emissions have been reduced more, even if these lower 
emissions prior to 2030 result in an available “bank” in that year.  Flexible banking 
rules encourage such early reductions. 
 

E. Industry Assistance Factors 

SMUD supports CARB Staff’s conservative position on industry assistance factors 
for the 2018-2020 compliance period.  SMUD agrees that keeping assistance factors 
at 100% for these years, as they were in 2017 and will be again per AB 398 in 2021, 
avoids potential market disruption.   Moving down to the 75% and 50% assistance 
factors put in place for this period prior to passage of AB 398 makes little sense, and 
brings the unnecessary risk of emissions and economic leakage.  SMUD supports 
our industrial customers, and prefers that they stay in the Sacramento area. 
 

F. Offsets and Direct Environmental Benefits 

Offsets remain a critical cost-containment option for the Cap and Trade program, 
and provide an important link to sectors not covered by the program, both in and 
outside of California, inducing GHG reductions and attention to the issue of global 
climate change in those sectors and other jurisdictions.  SMUD supports a broad 
definition of “Direct Environmental Benefits” so that a sufficient quantity and variety 
of offsets are available to fill the direct environmental benefit “buckets” established 
by AB 398. CARB should develop a broad set of clearly designated categories of 
offset projects that meet the DEB criteria and then establish a policy of “case-by-
case” treatment of projects are not within the designated categories to determine 
whether they also can be included.  SMUD also believes that it would be unfair to 
apply the DEB criteria to offsets issued from existing projects, which were developed 
in good faith under the previous offset rules. 
 

G. Energy Imbalance Market 

SMUD supports continued use of CARB’s current “bridge solution” for purposes of 
this Cap and Trader rulemaking.   A California Independent State Operator (CAISO) 
process for dealing with secondary GHG emissions in the EIM marketplace is not 
final, and CARB can wait to consider changes to the Cap and Trade rules until that 
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decision is made, using the current solution of retiring allowances commensurate 
with the estimated or identified emissions.   
 
SMUD understands that CARB Staff feels that the policy of retiring allowances 
generally does not provide EIM participants the incentives to address the secondary 
EIM emissions.  SMUD opposes, however, the “EIM Purchaser” option under 
potential reconsideration.  This option does not solve the “incentive” issue that 
concerns ARB Staff.  Rather, the option imposes additional costs on EIM 
participants simply for being part of the market, not in any manner proportionate to 
conscious procurement of GHG emitting resources. It is unclear how EIM 
participants can change their market practices to reduce their imposed obligation. 
The option creates potential Cap and Trade obligations for entities that currently 
have none, and that are not consciously procuring power that has a GHG emissions 
signature.  This option is likely to simply reduce participation in the EIM market, 
contrary to the State’s goals. 
 
 

/s/ 

WILLIAM W. WESTERFIELD, III 
Senior Attorney 
Sacramento Municipal Utility District 
P.O. Box 15830, MS A311 
Sacramento, CA   95852-0830 

/s/ 

TIMOTHY TUTT 
Government Affairs Representative 
Sacramento Municipal Utility District 
P.O. Box 15830, MS A313 
Sacramento, CA   95852-0830 
 
cc: Corporate Files 
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The Verified Emission Reduction Association, or VERA, offers the following comments on the continued 
direction staff has discussed related to amending the Cap and Trade Regulation, and the implementation of 
Assembly Bill (AB) 398 and Board Resolution 17-21. We appreciate the opportunity to provide additional 
comments and look forward to working with you and your staff in the upcoming months to finalize this critically 
important rulemaking to ensure success of the Cap and Trade Program, both now and into the future. 
 
VERA is made up of 11 individual companies with vast experience in achieving real greenhouse gas (GHG) 
reductions for the cost-effective use in California’s landmark Cap and Trade Program. VERA strongly supports 
California’s efforts to reduce statewide GHG emissions through a market-based program, including the use of 
high-quality carbon offsets. We are pleased that AB 398 codified the use of offsets in California’s Cap and Trade 
Program and continue to support CARB working to maximize the benefits of offsets’ ability to contain costs and 
support the development of new innovative projects and technologies on a scale not achievable through 
command and control regulations alone. An effective way to accomplish the Programs’ lofty goals is to 
maximize offset usage under the new AB 398 parameters.  
 
Maximizing offsets will have a direct positive benefit within California, including within designated 
disadvantaged communities, by promoting economic development associated with new and expanding offset 
projects within the state, and mitigating the cost impacts of the program. There is also an advantage to smaller 
businesses to manage costs most effectively. VERA members are fully committed to the fundamentals of 
environmental integrity, ensuring that offsets by definition are real, quantifiable, permanent, verifiable, and 
enforceable GHG reductions. 
 
VERA, along with many other Cap and Trade stakeholders, view offsets as critical in achieving the statutory 
GHG emission reductions at the lowest cost possible – as mandated under California’s authorizing climate 
legislation (AB 32, SB 32, AB 398) 1.  
 
                                                             
1 https://www.arb.ca.gov/lispub/comm2/bccommlog.php?listname=ct-3-2-18-wkshp-ws; Comments-5, 7, 8, 11, 12, 13, 15, 16, 20, 
25, 28, 30, 32, 35, 37, 38, 40, 41, 42, and 44   
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Fully utilizing the new statutorily authorized limits will benefit the Program, California’s environment and 
economy, including both rural and urban areas throughout the state. Although the April 26, 2018, workshop 
only focused on one aspect of the offset program (direct environmental benefits, or DEBS), VERA has continued 
to work with other stakeholders and within our membership to think about ways to implement AB 398 and 
improve the existing administrative and regulatory superstructure surrounding offsets. 
 
We remain supportive of several key policy statements contained within in the Preliminary Discussion Draft 
(PDD) of the Cap and Trade Regulation,2 including: 

• The construction of § 95854(b)—Quantitative Usage Limit on Designated Compliance Instruments— 
Including Offset Credits.  

• Timing associated with implementation of these new limits as depicted in slide 25 of the staff 
workshop presentation.3 

VERA’s updated recommendations are provided below.  
 
Implementation of Direct Environmental Benefit Provision of AB 398 
VERA continues to support CARB’s straightforward acceptance that any project which can show a direct 
reduction of an air pollutant, or which benefits waters of the state, has a direct environmental benefit to the 
state (DEBS). Our previous comments provide significant detail on this issue. VERA remains committed to those 
comments.4  
  
However, VERA has serious concerns about CARB’s proposal to retroactively evaluate over 90 million previously 
issued offsets. These compliance instruments are already in the marketplace, have value, and represent early 
actions and investment by both the offset developer and the offsets’ current owner. In addition, having to wait 
until the end of 2021 to learn if these assets have changed in value will cause significant disruption in the offset 
marketplace.  
 
Furthermore, we would like to reiterate that retroactively looking at all issued offsets would cause all 
stakeholders, including CARB, to incur significant costs. Therefore, VERA recommends that all offset projects 
that were or are listed prior to the finalization of this rulemaking not be subject to the DEBS evaluation process 
and instead be categorized in a way that does not subject them to the new DEBS usage limitations imposed for 
offsets post 2020. 
 
It should be recognized that California has long adhered to the basic rule that statutes operate prospectively 
unless the Legislature has clearly indicated it intended retroactive or retrospective application.5 Absent an 

                                                             
2 https://www.arb.ca.gov/cc/capandtrade/meetings/20180302/ct_pdd_02232018.pdf  
3 https://www.arb.ca.gov/cc/capandtrade/meetings/20180302/ct_workshop_3-1-18.pdf  
4 https://www.arb.ca.gov/lists/com-attach/35-ct-3-2-18-wkshp-ws-UWIGLVJiA2YLIAMy.pdf  
5 Evangelatos	v.	Superior	Court	(1988)	44	Cal.	3d	1188,	1207 
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express retroactivity provision, a statute will not be applied retroactively unless it is clear from extrinsic sources, 
such as legislative history, that the Legislature intended that effect.6 The presumption against retroactivity 
applies with particular force to laws creating new obligations, imposing new duties, or exacting new penalties 
because of past transactions.7 In AB 398, there is no such express statement that it applies retroactively.  In 
addition, applying AB 398 to existing projects would create new obligations to classify projects with issued 
credits as DEBS, which would be prohibited as a matter of law. Applying AB 398 to projects that would not 
qualify as DEBS could also be construed as a penalty, as it would significantly undermine the value of the issued 
credits for such projects retroactively.  
 
Additionally, there is also fundamental policy truth to the way California’s Cap and Trade Regulation is set up 
which supports the idea that issued offsets have indeed already benefitted the state. It is better for the 
environment to produce a GHG reduction today than tomorrow. All issued offsets that remain “unsurrendered” 
have and continue to provide California benefits through the reduction of a determined air pollutant, namely 
GHGs. Therefore, we strongly encourage CARB to reconsider its approach in this important area. 
 
Update to the Invalidation Provisions under the Current Cap and Trade Rulemaking 
Because this is such a critical issue, please note that our previous comments are updated and modified below. 
VERA believes the time is right for more substantial changes to the invalidation provisions of the Regulation. 
California offsets have proven to be highly reliable sources of real, additional, quantifiable, permanent, verifiable 
and enforceable GHG emission reductions. The current invalidation framework of buyer liability limits offset 
usage for all but the largest entities. Given the renewed push for new in-state offset protocols, updating these 
provisions can be an important consideration in increasing demand for such new developments.  
 
California should update the framework for invalidation such that it follows the province of Ontario’s model in 
which invalidations are covered either by seller liability in limited defined circumstances, or are covered by an 
Environmental Integrity Account, as outlined below. The idea of a “buffer pool” has some regulatory precedent 
within CARB’s existing regulatory structure-existing forestry protocol and the newly proposed Low Carbon Fuel 
Standard (LCFS) Regulation. California has previously endorsed Ontario’s improved approach. In preparing for 
linkage, the Governor’s Transmittal Response to CARB on Findings under SB 1018 wrote  
 

“While Ontario uses a different mechanism to correct any failure or invalidation of an offset, the 
approach is equally effective…both protect the program in the event that an offset is invalidated.”8  

 
Adopting this improved invalidation framework removes the majority of the price risk of invalidation from the 
market and provides greater incentive to both produce and purchase offsets while at the same time protecting 

                                                             
6 44	Cal.	3d	at	pp.	1209-1210 
7 In	re	Marriage	of	Reuling	(1994)	23	Cal.	App.	4th	1428,	1439;	see	Wienholz	v.	Kaiser	Foundation	Hospitals	(1989)	217	Cal.	
App.	3d	1501,	1505,	267	Cal.	Rptr.	1 
8 https://www.arb.ca.gov/cc/capandtrade/linkage/response_to_sb_1018_request.pdf  
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the integrity of the program. Though VERA understands that many details of this proposal would need to be 
worked out with stakeholders before finalizing it, we present these core ideas as a recommendation: 
 

• VERA recommends that seller liability be limited to replace any credits associated with double selling 
(as defined by the current regulatory language as credits which “CARB determines have been issued 
in any other voluntary or mandatory program within the same offset project boundary and for the 
same reporting period in which CARB offset credits were issued”). If at any point a liable seller is not 
able to replace invalidated credits, the Environmental Integrity Account would be called upon to 
make the system whole. 
 

• VERA recommends the creation of an “Environmental Integrity Account” for use to replace 
invalidated credits for all other causes of invalidation. This would require all offset projects to 
surrender into an Environmental Integrity Account 3 percent of issued credits (set to reflect the 
Ontario approach and provide more than adequate coverage based on the historical rate of credit 
invalidation)9. This Environmental Integrity Account would be managed similar to the existing Forest 
Buffer Account. If offsets are later invalidated for causes of material overstatement or regulatory 
nonconformance (as defined by the current regulatory language as credits which “ARB determines 
the Offset Project Data Report (OPDR) contains errors that overstate the amount of GHG reductions 
or GHG removal enhancements by more than 5.00 percent” and “the offset project activity and 
implementation of the offset project was not in accordance with all local, state, or national 
environmental health and safety regulations”), invalidated credits would be replaced from the 
Environmental Integrity Account.  

 
Under the Cap and Trade Regulation, as well as through the attestations provided in the listing, OPDR and 
Request for Issuance of CARB Offset Credits forms, CARB retains the ability to separately punish bad actors 
committing fraud or perjury. In addition to these new provisions around invalidation, CARB would, of course, 
retain its ability to enforce these additional damages. In these cases, an offset would already have been 
replaced by the Environmental Integrity Account, so the environmental integrity of the mechanism would not 
be dependent upon that enforcement.  
 
Having a clear and simple mechanism to mitigate risks associated with invalidation should make it easier for 
stakeholders to participate in the offset market stimulating the development of new offsets projects inside and 
outside of California and removing an obstacle to access the cost containment benefits provided by emissions 
reduction projects. 
 

                                                             
9 Of	the	87.6	million	issued	to	date,	less	than	0.1	percent	have	been	invalidated,	and	those	were	for	non-GHG	protocol	related	
events. Moreover,	the	very	limited	credits	that	have	been	invalidated	were	associated	with	an	early	action	reporting	
period.		Therefore,	zero	credits	associated	with	compliance	offset	protocols	have	been	invalidated. 
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Update to Regulatory Compliance Requirements under the Current Cap and Trade Rulemaking 
The current requirements for regulatory compliance require projects to fulfill all local, regional, state and 
national requirements on national environmental health and safety laws and regulations. While limiting the 
temporal scope of regulatory compliance requirements for some project types in its last rulemaking, CARB also 
included language in Appendix E10 that projects "must be in compliance with all requirements that have a 
bearing on the integrity of the offsets." No specific standard, however, is set for what requirements have a 
bearing on the integrity of the offsets. VERA recommends that CARB should use this rulemaking to further 
narrow the scope of these requirements to reduce the broad regulatory compliance risk posed and therefore 
increase the available financing for GHG reduction projects, including those in California. 
 
VERA believes that only those requirements that have an impact on the GHG emissions reductions associated 
with a project have a bearing on the integrity of the offsets and therefore fall under the regulatory compliance 
requirements. If an entity that operates a project is out of compliance for issues that do not impact the project's 
ability to reduce GHG emissions – see examples below -- the actual GHG reductions of a project are not 
affected. Similarly, compliance issues that arise irrespective of the project’s implementation need not be 
automatically labeled as project activities. Project owners will still be required to go through the enforcement 
action associated with the violation from the proper regulator, and therefore have every incentive to avoid 
violations.  
 
This is particularly true in California’s rigorous regulatory environment. CARB need not be the cross-media 
enforcer of potential non-GHG violations. The threat of invalidation due to violations of regulatory compliance 
in particular hinders offset project development in California. California has one of the strictest set of 
environmental regulations in the world. Because of this, lenders and investors see offset projects in California 
as more exposed to the risk of violating one of these strict regulations and therefore potentially having credits 
invalidated. Changing the invalidation rules so that enforcement is left up to the agency overseeing 
enforcement under the regulations (like the air districts and Cal-OSHA), rather than additionally punishing an 
offset project with both an enforcement case and a loss of its offsets, would increase the availability of financing 
for California offset projects. 
 
VERA members have observed that noncompliance inquiries result in a significant number of hours spent by 
the OPO/APD, the Verifier, and CARB staff to investigate. These efforts generally include information 
gathering, document review, communications with local jurisdictions, making a case for why an alleged 
noncompliance might or might not be project related, and demonstrating evidential start and end dates for 
the issue in question.  
 
It is our collective opinion that the Regulatory Conformance and Invalidation Guidance of February 2015 did 
little to streamline the process or to simplify the evaluation of regulatory conformance. We believe CARB can 
in fact streamline the process by incorporating the following principals into the criteria and process: 
 

                                                             
10 https://www.arb.ca.gov/cc/capandtrade/capandtrade/unofficial_ct_100217.pdf  
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1. By considering a project out of regulatory compliance only if the project activities were subject to 
enforcement action by a regulatory oversight body  

The 2017-revised language in §95973(b) directs CARB to make its own determination on whether a facility is 
out of conformance with its local laws and regulations, even when the local regulatory agency has not made a 
determination of noncompliance. This not only undermines the authority of the local agencies, it also places a 
responsibility on CARB staff to further investigate issues that the local regulators have not subjected to 
enforcement action. Some VERA members have spent hundreds of hours responding to CARB staff’s 
compliance inquiries even in the absence of any noncompliance determination by applicable jurisdictions. 

Recommendation: Revise the Regulatory Compliance language in §95973(b) to rely upon the local and 
federal jurisdictions and not overburden the Cap and Trade Program with such investigations. Strike from 
language in the first paragraph: “although whether such enforcement action has occurred is not the only 
consideration CARB may use in determining whether a project is out of regulatory compliance.” 

2. By placing the initial burden of regulatory compliance review upon the verification bodies which are 
already directed to make such confirmations according to §95977.1(b)(3)(D)2.f 

Verification bodies are the most well-suited entities to be making inquiries into regulatory compliance. In 
addition to collecting and reviewing all project information, they have a broad insight into the offset project 
itself including the equipment and processes that fall within the project boundary. The verifier visits the 
facility or project area and obtains an enhanced understanding of the project through visual observation, they 
interview key personnel involved in the offset project, and they have much more than 45 days to spend 
collecting evidence as needed to make an appropriate determination. When in doubt, it is already standard 
practice for verifiers to contact CARB if they have any questions on the scope of their review.  

If verifiers find sufficient evidence to conclude regulatory compliance or specific periods of noncompliance, 
CARB need not duplicate efforts or expand the investigation by placing new inquiries into the local regulatory 
agencies. Just like for livestock projects when there is a question on herd data CARB does not contact the herd 
manager for details, CARB should not be directly evaluating regulatory compliance by contacting the farmer’s 
local agencies. It can be problematic when CARB staff makes direct contact with other jurisdictions to inquire 
about compliance, because:  

• CARB staff may not have the full context of the operation and the alleged issue to make such inquiries,  
• Some issues are complex and may have long histories – CARB staff may receive incomplete or 

conflicting information from junior staff or those newer to the jurisdiction,  
• Inquiries made directly by CARB staff circumvents the offset project operator (OPO) / authorized 

project designee (APD) and might be considered an inappropriate course of action, particularly when it 
relates to sensitive situations or when the OPO is actively working with the regulator on the issue. 
Furthermore, this presents a challenge for OPO/APD to assuage concerns raised by CARB when they 
were not included in the communication. 
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Recommendation:  CARB should rely on verifier judgement for initial review of Regulatory Compliance 
through §95977.1(b)(3)(D)2.f. Any additional questions should be treated like all the other CARB review 
findings and passed back through the verification body or the OPO/APD to be sure the project adheres to the 
Regulation. 

 

3. By avoiding investigation into immaterial issues that have no bearing on the integrity of offsets and 
focusing only on enforcement actions that: 

a. Result in an overstatement of GHG reductions or GHG removal enhancements by more than 5% 
b. Are not resolved through the relevant enforcement action procedures of the regulatory agency 

 

While we appreciate CARB’s efforts to avoid crediting projects that violate applicable regulations, we have 
concerns that the scope of Regulatory Compliance assessment has become too broad. More often than not an 
issue will be wholly unrelated and offset project. Due to the broadness of the current regulation, these types 
of errors, paperwork errors and other small issues irrelevant or immaterial to the projects should not be 
considered for regulatory conformance assessments. 
 
Non-compliances that are administrative in nature, for example, have no bearing on the integrity of a project’s 
emission reductions, yet we have seen such issues stand in the way of offset credit issuance.  

General Example 1:  Tardy submission of a routine annual report to the local regulator does not 
necessarily reflect poorly on the integrity of the generated offsets. 

 

General Example 2:  Failing to have an adequate number of fire tools onsite for a timber harvest does 
not affect GHG reductions or GHG removal enhancements within the project area and can be resolved with 
the relevant regulatory agency.  

 
General Example 3:  A violation involving simply the labeling of non-related equipment could jeopardize 

an offset project’s validity. 
 
Where an Environmental Health and Safety (EHS) violation directly affects GHG reductions or GHG removal 
enhancements, there should be a de minimis threshold below which a violation does not warrant invalidation. 
Such a standard would be consistent with the treatment of offset overstatements under Section 
95985(c)(1)(A), which provides that “ARB may determine that an ARB offset credit is invalid… if the Offset 
Project Data Report contains errors that overstate the amount of GHG reductions or GHG removal 
enhancements by more than 5.00 percent…” This provision recognizes the potential for inadvertent, good 
faith errors or mistakes in the development of an offset project that may occur despite rigorous third-party 
verification and registry review, and is an implicit acknowledgement that an overstatement of less than 5% 
does not impair the integrity of the generated offsets. 
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If a project is subject to enforcement action by a regulatory oversight body, the project should have the 
opportunity to resolve the issue by complying fully with the enforcement action procedures already 
established by the regulatory agency. Most regulatory agencies have established procedures for identifying, 
administering and enforcing rules associated with their areas of jurisdiction. In many instances, corrective 
mitigation measures are available to address the impacts and project owners are not allowed to proceed, or 
are subject to steep penalties until the issues have been resolved. It is not necessary for CARB to duplicate the 
efforts of other regulatory agencies and create their own system of enforcement actions when sufficient 
systems are already in place. CARB should only consider non-conformance in instances where violations are 
not able to be resolved through the relevant enforcement action procedures of the regulatory agency.  
The relationship between regulatory compliance issues and the offset project ought to be more connected to 
causation:  Did the existence or operation of the offset project cause a noncompliance? Whereas causation 
can be difficult to prove or deny in a regulatory setting, it is with causation in mind that we relate the 
following categorical issues that should be excluded from the CARB Regulatory Conformance and Invalidation 
Scope. 

Below, we offer recommendations on issues immaterial to offset projects as they relate to specific protocols, 
based on a non-exhaustive list of real-life scenarios and project experiences: 

Livestock Projects 

The scope of regulatory compliance for Livestock Projects has become conflated with crop farming operations, 
simply because crops are irrigated with manure. A farm’s extensive crop nutrient management plan, and its 
ability to maintain absolute compliance is unchanged by – and certainly not worsened by – the 
implementation of a digester.  

The discharge of effluent from an anaerobic digester into a long-term storage basin (i.e., lagoon, pit, or 
concrete tank) — where it may be loaded with other organic material such as agricultural storm water, milk 
waste, or raw animal waste not processed through the digester — is a nearly universal form of disposal for 
digester effluent.  The existence and use of such storage basins is part of the business-as-usual scenario that 
predates the implementation of the anaerobic digester.  As a result, the eventual irrigation activities that draw 
from the storage basins is unchanged by and unaffected by the existence and operation of anaerobic 
digesters. Crop irrigation activities are not directly applicable to or even associated with a livestock offset 
project. Furthermore, personnel involved with operation of the anaerobic digester and related equipment 
generally have no operational control or visibility into the crop farming and irrigation practices. 

Recommendation: Change the Regulatory Conformance and Invalidation Guidance by modifying the 
following language: “Project related activities to begin at waste collection and end at onsite biogas usage and 
the disposal of associated digester effluents into a storage basin.”  

Subsequent use of the storage basin to meet irrigation needs is not a project-related activity. By contrast, any 
laws or regulations that make it unlawful to dump effluents from an anaerobic digester directly into a landfill 
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or discharge those effluents directly into a waterway are clearly directly applicable to the livestock offset 
project. 

Forestry Projects 

The existing language in Appendix E: Offset Project Activities Within the Scope of Regulatory Compliance 
Evaluation includes for forest projects, “all project activities within the project area that directly affect carbon 
stocks.” Therefore, if violations occur outside of the project area, or do not directly affect carbon stocks within 
the project area, then they would not have a bearing on the integrity of the generated offsets. In addition, we 
encourage CARB to apply a 5% de minimus threshold for violations impacting carbon stocks, and to rely on the 
enforcement action procedures already established by other regulatory agencies. For instance, accidentally 
harvesting a few trees outside of the designated harvest area would have a negligible effect on GHG 
reductions or removal enhancements (far less than 5%) and can be mitigated by setting aside additional 
reserve trees if required by the relevant agency. 
 

Recommendation:  Add to the existing guidance that activities resulting in less than 5% overstatement 
of GHG reductions or those mitigated through the enforcement action procedures of the relevant agencies are 
not subject to regulatory compliance evaluation. 

Mine Methane Projects 

Mine methane projects are often located on sites where other mine operations equipment (unrelated to the project) is 
located. Examples would be the electrical substation used to power a bleeder shaft fan or a storage unit for 
maintenance equipment. This mine operations equipment is subject to the jurisdiction of the Mine Safety and Health 
Administration (MSHA); it is inspected by MSHA personnel and all issues reported to mine safety personnel for 
remediation. If the issues are deemed severe enough, the mine could be subject to further action beyond the initial 
notification.  

Even though this mine operations equipment is unrelated to the offset project, verifiers and CARB have requested to 
review all of the mine’s documentation related to these site-specific MSHA notifications and to speak with MSHA 
inspectors directly. This process consumes a great deal of time to evaluate mine activities unrelated to the project and 
also discourages mines from wanting to pursue additional projects. 

 Recommendation: Change the following Regulatory Conformance and Invalidation Guidance language: 

“Installation and operation of mine safety or mine operations equipment (that is co-located at the project site but 
unrelated to the project and not owned or operated by the OPO), such as a ventilation system at an active underground 
mine, is also excluded from the scope of determining regulatory conformance and the scope of invalidation.” 
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ODS Projects 

Regulatory issues may exist with ODS destruction facilities that have nothing to do with actual ODS destruction.  
Often times they may pertain to the destruction of other hazardous waste, which is a highly regulated activity. 
More importantly, it is usually after the destruction run is finished that the OPO, and sometimes the destruction 
facility itself, finds out that something was amiss during an ODS destruction event which could potentially put 
the facility out of compliance. Therefore, there is often no way to ensure that no violations have occurred 
during a destruction event before the destruction even begins, posing a very high risk to developers and 
discouraging these high quality emission reductions.  
  
Administrative Efficiency Improvement Recommendations 
VERA remains committed to the issues we highlighted in our previous letter. We believe there are a number of 
steps CARB can take to make the offset program less costly, more efficient and transparent. To that end, we 
offer the following program suggestions for your consideration (details in previous letter)11: 
 
Review Process Transparency 

• Need for Additional Staff Resources 
• Duplication of Verifier and OPR Functions 
• Eliminate Compliance Inquiries from CARB Staff  
• Review Process Transparency  
• Publishing Guidance 

 
Implementation Issues Related to Current Invalidation Procedures  
Materiality 
A lack of materiality threshold for reporting period reviews, as well as regulatory language such as, “any 
correctable error must be corrected,” prohibit excusing truly insignificant errors. If an error is not something 
that affects a project’s applicability or materially alters the volume of a reporting period, VERA believes CARB 
should consider such errors to be immaterial and therefore excused. The current stance toward immaterial 
errors results in extra staff time spent on reviews and adds to delays in review cycles. It also tends to conflict 
with the standard to which verification bodies are held, which has a 5 percent materiality threshold for 
reasonable assurance. VERA believes the current regulatory amendment process should be used to address 
language preventing CARB staff from applying common thresholds for materiality in its assessments. 
Specifically, VERA recommends implementing a materiality threshold that limits errors that must be corrected 
to those in excess of 5 percent, yet not to exceed a predetermined level in magnitude. 
 
Implementing such an approach would save material staff time spent on reviews, reduce delays in review 
cycles and synchronize ARB’s reviews with the reasonable assurance standard to which verification bodies are 
held of 5%. VERA looks forward to working through this issue with CARB staff and establishing a “not to 
exceed” numerical limit. 

                                                             
11 https://www.arb.ca.gov/lists/com-attach/35-ct-3-2-18-wkshp-ws-UWIGLVJiA2YLIAMy.pdf  
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VERA proposes the following language modifications to achieve this process efficiency: 
  

• Section 95977.1(b)(3)(M) requires that the OPO or APD “must make any possible improvements and fix 
any correctable errors to the submitted Offset Project Data Report.”  VERA recommends this language 
(and other references to “possible improvements” and “correctable errors” in this section) be modified 
accordingly: 

o … the OPO or APD “must make any possible improvements and fix any correctable errors to the 
submitted Offset Project Data Report if such improvements or errors would result in a change 
to the number of ARB offset credits to be issued to a Reporting Period of either (a) greater than 
5% of the total, or (b) # ARB offset credits.” 

• In the guidance document, Technical Guidance for Offset Verifiers from October 2013, the final 
paragraph of Section 5.6 similarly states, “In all cases where a fixable error is identified the OPO or APD 
must fix the error and resubmit the Offset Project Data Report to the Offset Project Registry.”  VERA 
recommends this be modified accordingly: 

o “In all cases where a fixable error is identified the OPO or APD must fix the error and resubmit 
the Offset Project Data Report to the Offset Project Registry if such fixable error would result in 
a change to the number of ARB offset credits to be issued to a Reporting Period of either (a) 
greater than 5% of the total, or (b) # ARB offset credits.” 

• Later in the same section (page 67), the guidance document reads that ARB “requires that all fixable 
errors be corrected whether or not they result in an offset material misstatement.  In this example all 
errors are fixable, and therefore, must be corrected.”  VERA recommends this be modified accordingly: 

o “… requires that all fixable errors be corrected whether or not they result in an offset material 
misstatement.  In this example all errors are fixable, and therefore, must be corrected if such 
fixable errors would result in a change to the number of ARB offset credits to be issued to a 
Reporting Period of either (a) greater than 5% of the total, or (b) C ARB offset credits.”  

 
Amendments to Existing Protocols 
VERA understands that CARB is working to establish the new Offset Task Force outlined in AB 398. Likewise, 
the Task Force is directed to give CARB guidance on new protocols that can increase in-state offset 
development. This could be a drawn-out process to get to actual recommendations. Though VERA supports the 
creation of the Task Force, we also know that the existing set of approved offset protocols can be improved. 
These improvements can themselves lead to greater in-state GHG reductions. Therefore, we recommend CARB 
immediately begin the process of reviewing and updating existing protocols, and believe that opening up the 
protocols can be independent of the Task Force and its specific mission to promote new in-state protocols. 
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Conclusion 
VERA is committed to a robust offsets market and our members are available to answer questions on these 
recommendations. We look forward to working with CARB on these important regulatory changes. VERA can 
be reached through Jon Costantino at Tradesman Advisors, at: 916-716-3455, or via email at 
jon@tradesmanadvisors.com. 
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The Western Power Trading Forum1 (WPTF) welcomes the opportunity to provide input to the 
California Air Resources Board (CARB) on issues raised at the April 26th workshop on potential 
amendments to the Cap and Trade Regulation. WPTF’s comments below address CARB’s 
consideration of options for cost containment and greenhouse gas emission (GHG) accounting 
in the Energy Imbalance Market (EIM). We provide no comments on other issues, such as 
allocations and offsets, at this time, but will await a formal proposal from staff.   
 
Cost Containment  
WPTF is supportive of staff efforts to come up with a reasonable proposal for a price ceiling for 
the post 2020 period. Given the uncertainty around future emission levels and allowance 
prices, and the legislative mandate to establish a true price ceiling, we do not believe that it 
would be beneficial to limit the supply of allowances by shrinking program caps or limiting the 
use of banked allowances. We share staff’s assessment that current mechanisms in the cap and 
trade program, such as holding limits and provisions to move unsold allowances to the price 
containment reserve, will adequately protect against the oversupply of allowances in the post-
2020 program.  
 
We strongly oppose any limitation on use of banked allowances as this would unfairly penalize 
entities who have acted early to reduce emissions or that have purchased surplus allowances to 
hedge against future price spikes.  
 
EIM GHG Accounting 
WPTF appreciates CARB comments to the California Independent System Operator (CAISO) that 
supported the CAISO’s proposal to limit the GHG bid quantity of external resources (i.e. the 
quantity that could be considered deemed delivered to the CAISO) to dispatchable quantity 
above a resource’s base schedule, but that opposed the proposal to establish a minimum GHG 
bid price for all external resources. As staff noted in the presentation, these changes to the 
algorithm would reduce emissions associated with so-called ‘secondary dispatch’ but would not 
completely eliminate them.  For this reason, staff are reconsidering the ‘EIM Purchaser’ option.  
 
WPTF believes that it is premature to move away from the bridge approach currently in place in 
the regulation. CAISO continues to consider further options to improve the EIM’s treatment of 
GHG emissions, and stakeholders are engaged and interested in finding a market solution..  
 
As WPTF understand this EIM Purchaser option, CAISO and CARB would continue to quantify 
emissions associated with secondary dispatch, but rather than retire allowances to account for 
these emissions, CARB would administratively assign a carbon obligation to California utilities 
that participate in the EIM based on their proportionate share of EIM purchases. WPTF opposes 
this option for several reason. First, it would provide no substantive benefit over the bridge 

                                                           
1 WPTF is a diverse organization comprising power marketers, generators, investment banks, public utilities and 
energy service providers, whose common interest is the development of competitive electricity markets in the West. 
WPTF has over 80 members participating in power markets within California and elsewhere across the United States.  
 



solution in terms of GHG accounting accuracy or the carbon price signal, as both approaches 
would result in the same quantity of allowances being removed from the market. Nor would 
the EIM Purchaser option address the actual deficiencies in the EIM design that lead to 
secondary dispatch. Second, the approach would be unfair to California utilities that participate 
in the EIM because they would have no ability control the carbon obligation that would result 
from EIM participation, short of opting out of the EIM altogether. California utilities that 
participate in the EIM have no control over the resources that are dispatched and assigned to 
serve California load – they thus have no ability to influence the quantity of emissions that 
would be assigned to them under the EIM purchaser approach and no way to mitigate their 
carbon risk. This risk could deter participation of additional California utilities in the EIM. 
 
WPTF therefore urges CARB to maintain the current bridge approach and to continue to work 
with the CAISO and stakeholders on ways to improve the EIM algorithm. This should include 
consideration of how approaches to limit the GHG bid quantity would work in a day-ahead or 
regional market design, or if other states adopt carbon pricing.  
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May 10, 2018 
 
Richard Corey 
Executive Officer 
California Air Resources Board 
1001 “I” Street 
Sacramento, CA 95814 
 
 
Dear Mr. Corey, 
 

Bloom Energy1 provides the following comments on the scope of the Amendments 
to Cap-and-Trade Regulation that the ARB plans to release in 2018.  In the 2016 – 2017 
Cap-and-Trade Rulemaking, the ARB removed fuel cells from the list of emission sources 
without a Cap-and-Trade compliance obligation (i.e., Section 95852.2).  The rationale 
provided for removing fuel cells from Section 95852.2 was that the change was needed 
to maintain consistency with a broader trend towards removing exemptions and fully 
accounting for all emissions in the Cap-and-Trade.  However, as explained below, as a 
policy matter, fuel cells are regulated through the natural gas sector.  By removing fuel 
cells from Section 95852.2, fuel cell emissions will not be adequately reflected in the cap 
because fuel cells reduce emissions compared to what customers would otherwise 
choose.  Fuel Cells should be re-listed in Section 95852.2.  In doing so, the ARB would 
help encourage a reliable energy supply that emits no criteria pollutants and reduces 
GHG emissions.  
 

Regulation of fuel cells as covered entities under the cap-and-trade is 
counterproductive to the broader goals of AB 32 and AB 197.  Fuel cell systems are lower 
GHG emissions sources than conventional natural gas generation.  There is no 
combustion, and as a result, fuel cells also emit no criteria pollutants.  It is precisely the 
type of activity that will “complement federal and state ambient air quality standards and 
reduce toxic air contaminant emissions” envisioned in AB 32 (i.e., Cal. Health and Safety 
Code Sec. 38562(b)(4)).  Retaining fuel cells in Section 95852.2 is also consistent with 
the direction in AB 197 to encourage direct emissions reductions at large stationary 
sources (i.e., Cal. Health and Safety Code Sec. 38562.5(a)).  Retaining fuel cells in 
Section 95852.2 is a longer-term step that will lead to GHG reductions and reductions in 
criteria pollutants.  
 

                                                 
1 Bloom Energy develops on-site distributed generation using innovative fuel cell energy technology that 
utilizes natural gas or biogas.  Our unique on-site power generation systems utilize an innovative new fuel 
cell energy technology with roots in NASA's Mars program.  Derived from a common sand-like powder, 
and leveraging breakthrough advances in materials science, our technology is able to produce clean, 
reliable, affordable energy, practically anywhere, from a wide range of renewable energy sources or 
traditional fuels.  Our Energy Servers® are among the most efficient energy generators on the planet; 
providing for significantly reduced electricity costs and dramatically reduced greenhouse gas emissions.  
By generating power on-site, where it is consumed, Bloom Energy offers increased electrical reliability and 
improved energy security, providing a clear path to energy independence.  
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In the original Cap-and-Trade rulemaking, the ARB included fuel cells in Section 
95852.2.  The significance of including fuel cells in Section 95852.2 and the letter the 
ARB sent to Bloom Energy dated May 23, 2013 confirming the treatment of fuel cells 
cannot be overstated-- it offers a clear demarcation that fuel cells are GHG reducing with 
co-benefits that afford them recognition of these important attributes.  The 2016-2017 
amendments to the Cap-and-Trade may disrupt the market success of GHG reducing fuel 
cells.  By removing fuel cells from Section 95852.2 and requiring the direct regulation of 
a small number of operators has impacted the perception of fuel cells for all customers 
regardless of whether they are a covered entity.   
 

In the past, an important point of comfort for all customers was that fuel cell 
systems will not be directly regulated by the Cap-and-Trade program because they 
reduce GHG emissions.  There is a broad perception that regulation under the Cap-and-
Trade program means that the technology has no GHG-benefits because the Cap-and-
Trade program is designed to discourage dirty technologies.  We appreciate that this is 
not the ARB’s intent, but we want to make sure that the ARB is aware of the perception.  
 

In addition, customers now must factor into their purchase decision the potential 
overhead costs of retaining staff to ensure and monitor compliance - costs that would be 
perceived as directly resulting from the purchase of a fuel cell that is otherwise cleaner 
than their current source of power.  Direct regulation will not only pose a higher cost as 
small participants cannot manage their administrative costs as well as larger participants 
such as the natural gas sector, but there will be an intangible cost in the form of a new 
regulatory burden and risk.   
 

Natural gas fuel cells are already accounted for in the Cap-and-Trade regulation 
via the phase in of the natural gas sector beginning in 2015.  Moreover, the CPUC’s 
recent decision (D.18-03-017) in the natural gas GHG OIR makes clear that the natural 
gas utilities will pass through GHG costs to all customers that are not directly regulated 
under the Cap-and-Trade.  As the compliance costs are reflected in gas transportation 
rates and the natural gas sector is subject to a growing allowance consignment ratio, at 
some point between 2020 and 2030, fuel cell operators will likely face comparable GHG 
costs as sources directly regulated by the Cap-and-Trade program.  In other words, if 
natural gas fuel cells are listed under Section 95852.2, they will be accounted for under 
the cap.  As outlined in the ARB’s 2013 letter, such compliance costs associated with 
emissions from natural gas use will effectively spur private investment in efficient 
technologies, such as fuel cells.   
 

We urge you to recognize that direct regulation of fuel cells can actually lead to 
foregone emission reductions associated with fuel cells and that any associated 
emissions will be managed in short order via full consignment in the natural gas sector.  
Thank you again for the opportunity to provide these comments as well as your and your 
staff’s attention to this important matter.  

Sincerely, 

 
Erin Grizard 
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May 10, 2018 
 
Rajinder Sahota 
Chief, Climate Change Program Evaluation Branch 
California Air Resources Board 
1001 I Street – P.O. Box 2815 
Sacramento, CA   95812 
 
 

Re: SoCalGas Comments on the April 2018 Cap-and-Trade Regulation Workshop  
 
 
Dear Ms. Sahota: 
 
On behalf of the Southern California Gas Company (SoCalGas), we respectfully submit the 
following comments in response to the topics discussed at the California Air Resources Board’s 
(ARB) April 26, 2018 Amendments to Cap-and-Trade Regulation Workshop (Workshop). We 
appreciate the opportunity to provide feedback on potential changes to the regulation as directed 
by AB 398 and in response to Board Resolution 17-21. SoCalGas submitted written comments 
with the Gas Utility Group in response to the March 2018 Workshop on Cap-and-Trade 
Regulation Amendments. As many of the same issues remain, we offer brief comments on the 
following issues: 1) post-2020 allowance allocation to natural gas utilities, 2) price ceiling, 3) 
post-2020 reserve tiers, 4) offset limitations and 5) the use of allowance proceeds.   
 
 
1. POST-2020 ALLOWANCE ALLOCATION TO NATURAL GAS UTILITIES 

 
Allowance allocation for natural gas utilities continues to be an important issue for 
SoCalGas. Maintaining the current rate of decline for the post-2020 Cap Adjustment 
Factors (CAFs) is critical to the protection of utility customers.  
 
The proposed post-2020 CAF levels will create a significant rate impact for SoCalGas 
customers and at the same time reduce the value of climate credits that are planned to be 
returned to them. For example, we estimate that by 2025 the residential rates will see a 
29% increase, or an additional 22 cents-per-therm under the proposed post-2020 CAFs. 
While the annual climate credit would be reduced by approximately $11. Small 

Tim Carmichael 
Agency Relations Manager 

 
925 L St, Suite 650 

Sacramento, CA  95814-3773 
 

Tel: 916.492.4248 
 

Email: TCarmichael@semprautilities.com 
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businesses would see a rate increase of 66% and average monthly bills increasing $64.1 
This is especially financially damaging because the California Public Utilities 
Commissions (PUC or Commissions) ruled that only residential customers are eligible to 
receive the California Climate Credit.2 As such, commercial and industrial customers are 
relying solely on the CAFs to offer transition assistance and blunt the anticipated steep 
rise in energy costs.  

 
Furthermore, SoCalGas feels that natural gas utilities face unique challenges that are 
separate from other industrial sectors. Natural gas use in commercial and industrial 
applications has largely reached its potential in energy efficiency and has limited 
opportunities for additional end-use improvement. These consumers are then faced with 
higher prices without any feasible ways to reduce their demand.3,4 

  
Finally, the incremental costs to our customers from the more onerous CAFs is counter-
productive to efforts made by SoCalGas and other natural gas utilities, to decarbonize 
their pipelines through investment and development of the renewable gas market. Unlike 
the electric sector, which gets recognized for their additional cost burden from the 
Renewable Portfolio Standard and other mandates, natural gas sector gets no such 
adjustments. Reducing the allowance allocation further for the natural gas sector only 
exacerbates such inequities.  
 
In alignment with the BR 17-21 directive, we urge CARB to re-establish the previous 
allowance allocations for natural gas utilities that has been applied for 2015-2020. This 
change is critical to protect the most vulnerable utility customers from economic hardship 
and to gradually introduce cap-and-trade costs as the State strives to meet its ambitious 
greenhouse gas reduction goals.      

 
 

                                                 
1Average residential bill assumed natural gas consumption of 34 therms per month. Average core 

commercial and industrial bill assumes monthly consumption of 300 therms per month.  
Allowance prices were derived by taking the average of 4 base case allowance price 
forecasts from the CEC, CalCarbon, ICIS and Alpha Inception. Forecasted rate impacts 
are compared against most recent rates for each customer class, effective as of January 1, 
2018. The Climate Credit reduction was derived by comparing estimated consignment 
value with current CAF rate of decline versus the proposed CAF rate of decline and using 
the aforementioned allowance prices for both scenarios.  

2 Gas GHG OIR final decision D.18-03-017. 
3 California Climate Change Center, Price Impact on the Demand for Water and Energy in 

California Residences, (CEC-500-2009-032-F) (2009).   
4 Bernstein, M.A., Griffin, J., Regional Differences in the Price-Elasticity of Demand for Energy, 

National Renewable Energy Laboratory, (Subcontract Report NREL/SR-620-39512) 
(2006).   
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2. PRICE CEILING 

SoCalGas appreciates the difficulty with determining an appropriate ceiling price while 
balancing the various and sometimes divergent objectives of setting this policy. We urge 
ARB to use the criteria laid out in the AB 398 legislation to guide them, as required by 
law: 
 

● To avoid adverse impacts on resident households, businesses, and the state’s economy. 

● To consider the 2020 tier prices of the APCR. 

● To consider the social cost of carbon. 

● To consider the auction reserve price. 

● To minimize economic and environmental leakage.  

● The cost per metric ton of greenhouse gas emissions reduction to achieve the statewide 
emissions targets established in Sections 38550 and 38566. 

 
We recommend that ARB stay focused on the above considerations of the statute and not 
drift into other objectives and considerations such as internal corporate carbon pricing 
and other concepts.  Furthermore, SoCalGas feels that it is important to use a relevant and 
defensible price ceiling to protect from threatening the long-term viability and support for 
the Cap-and-Trade Program within the Western Climate Initiative (WCI) and other 
jurisdictions with which it might link in the future.  
 
SoCalGas makes the following additional suggestions: 

• Staff needs to consider and define what constitutes “adverse impacts on 
residential households, businesses and the state’s economy” as is worded in AB 
398. This will allow for stakeholders to propose values that align with the 
intended purpose of the Price Ceiling.   

•  Some independent experts have found that in cap-and-trade markets with a finite 
compliance period and with hard floor and ceiling prices, the equilibrium price 
will most likely be at the floor or ceiling.5 This phenomenon should be carefully 
considered when evaluating potential ceiling prices.   

• Staff proposed to move any other remaining Allowance Price Containment 
Reserve Price (APCR) allowances, after the anticipated 40,611,000, into the 
Price Ceiling. SoCalGas believes that these allowances would be better utilized 
in the Post-2020 Reserve Tiers (Reserve Tiers). This strategy will decrease the 

                                                 
5 "Expecting the Unexpected: Emissions Uncertainty and Environmental Market Design", Severin Borenstein, 

James Bushnell, Frank A. Wolak, and Matthew Zaragoza-Watkins, Energy Institute at Haas Working Paper 
274, August 2016. 
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chances of market prices reaching the ceiling at all – which we believe is a better 
outcome and aligns with the intent of AB 398.   

We urge Staff to investigate these issues in detail, and we look forward to further 
dialogue from all stakeholders on the topic.  

 

3. POST-2020 RESERVE TIERS 

As acknowledged in Staff’s summary of stakeholder input, many take the position that 
the Reserve Tiers would be more effective if spaced evenly between the floor price and 
ceiling price, rather than being clustered together near the ceiling. SoCalGas also holds 
this position. If the Reserve Tiers are placed too close together or too close to the ceiling 
price we fear they would be ineffective and fail to act as a brake on short-term price 
spikes as intended by the authors of AB 398.  

The Reserve Tier prices presented in the March 2018 Cap-and-Trade Amendments 
Workshop were too high and seemed to have been derived incorrectly. It appears that 
Staff used the current program’s APCR prices to guide the lowest Reserve Tier price. 
This is contradictory to the direction of AB 398, which requires the price ceiling to 
consider the APCR, not the Reserve Tiers. Doing so skews the pricing structure upward 
in a way we believe was not intended by the authors of AB 398 and would place the 
Reserve Tiers too close to any viable Price Ceiling.   
 
In addition to the prices selected for the Reserve Tiers, ARB must allocate allowances to 
each tier. SoCalGas believes that in order for the Reserve Tiers to be effective they must 
have sufficient volume. In the Workshop, Staff requested feedback on where the APCR 
allowances and unsold allowances should be placed. One possible way to help achieve 
adequate volumes in the Reserve Tiers is to transfer APCR allowances and unsold 
allowances into the Reserve Tiers. Therefore, SoCalGas recommends that the 52.4 MMT 
that ARB planned to add to the post-2020 APCR be placed in the post-2020 Reserve 
Tiers and not the Price Ceiling. Allocating these allowances in the Reserve Tiers would 
increase the effectiveness of the Reserve Tiers in mitigating rising allowance prices and 
reduce the risk of hitting the Price Ceiling.  
 

4. OFFSET LIMITATIONS 

As with the vast majority of stakeholders who commented on the March Cap-and-Trade 
Workshop, we support using precise statutory language in the amended regulation for 
defining Direct Environmental Benefits (DEBs). All projects located in California should 
automatically meet DEBs standards and out-of-state offset projects can meet the 
standards by demonstrating they provide environmental benefit to California. Limitations 
beyond the letter of the law could stifle the offset market when it already faces additional 
post-2020 restrictions to California-based offsets and the reduced offset usage limits. 
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Additionally, on this topic, we urge ARB to move quickly in forming the new 
Compliance Offsets Compliance Protocol Task Force so that more offset protocols that 
benefit California can be developed and made available to compliance entities.  
 

5. ELIGIBLE USES OF ALLOWANCE PROCEEDS FOR NATURAL GAS 
UTILITIES 

Staff proposed specific language in the March Workshop’s Preliminary Discussion Draft 
that restricts electric and natural gas utilities from using allocated allowance proceeds for 
activities other than as described. In particular, the additional language proposed in Sec. 
95893(d)(3) restricts the use of allowance proceeds to the programs set forth in Sec. 
95892(d)(3)(A)-(D) of the electric utility section without providing for natural gas 
specific measures such as renewable natural gas or near-zero emission vehicles. 
SoCalGas feels that this language is overly prescriptive and only considers uses 
applicable to the electric sector. SoCalGas recommends broadening the language to 
include allowable uses of the funds for any-and-all greenhouse gas reducing strategies 
and programs, inclusive of procurement of renewable gas and funding renewable gas 
infrastructure. 

 
 
SoCalGas appreciates this opportunity to comment on the areas discussed at the Workshop, and 
we look forward to additional dialogue to ensure utility customers are not only gradually 
introduced to the rate impacts of the cap-and-trade program, but are protected to the extent 
possible against volatility in the carbon markets. Please contact me if you have any questions or 
concerns about these comments. 
 
Sincerely, 
 
Tim Carmichael 
 
Tim Carmichael 
Agency Relations Manager – Energy and Environmental Affairs 
SoCalGas 
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May 10, 2018 
 
California Air Resources Board 
1001 I Street  
Sacramento, CA 95814 
 
Submitted electronically via: www.arb.ca.gov/cc/capandtrade/meetings/meetings.htm  
 
RE: Comments on proposed cap-and-trade regulatory amendments  
 
 
Dear ARB staff, 
 
Thank you again for the opportunity to provide comments on draft cap-and-trade regulation 
amendments. The below comments are on the material presented at the April 26th cap-and-trade 
regulation workshop, and build on comments I submitted on the March 2nd workshop.  
 
1. Not al l  pro jec t s  in a watershed o f  a r iver  f lowing into or adjacent  to the s tate  have Direc t  
Environmental  Benef i t s  in the State  (DEBS)  
 
One of the proposals put forward for defining DEBS is to consider any project within a watershed 
of a river that impacts water quality of the state to be considered to meet the DEBS requirement. To 
note, the Colorado River basin covers almost all of Arizona, and portions of Colorado, Utah, 
Nevada, New Mexico, and Wyoming.  
 
I understand the intention of the DEBS requirement to be that the offset projects should provide 
tangible benefits to the state’s air and water quality (see discussion in my March comments). Not all 
improved forest management, dairy digester, ODS, and mine methane capture projects in the large 
area of the Colorado river basin meaningfully affect the quality of water entering the state. Factors 
affecting a project’s impact on waters entering the state include distance from California, distance 
from a waterway, and scale and type of pollution entering the water system.  
 
If DEBS are defined in such a way that could include projects outside of California, clear standards 
and evaluation procedures should be established for assessing whether a project meaningfully 
impacts the quality of waters entering the state.  
 

SANTA BARBARA • SANTA CRUZ 

 

BERKELEY • DAVIS • IRVINE • LOS ANGELES • MERCED • RIVERSIDE • SAN DIEGO • SAN FRANCISCO 
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2. Offse t  usage l imits  
 
AB 398 establishes an offset usage limit of 4% for 2021-2025, and 6% for 2026-2030. The usage 
limits proposed in the table on page 25 of the March 2nd cap-and-trade workshop presentation seems 
to propose allowing the majority of emissions from 2024 and 2025 to be covered by a 6% usage 
limit. This interpretation, while allowing for a greater use of offsets, would go against an intuitive 
understanding of the law and is in contradiction with definitions in the current cap-and-trade 
regulation.  
 
The opening for ARB’s possible reinterpretation of the law comes from the discrepancy between 
when emissions are emitted, and the deadline by when compliance obligations covering those 
emissions must be surrendered to ARB. Because of the regulation’s three-year compliance periods, 
compliance obligations covering at least 30% of emissions from 2024 and 2025 must be surrendered 
in 2025 and 2026. The deadline for submitting the remaining 70% of compliance obligations for 
emissions in years 2024 and 2025 is in 2027.  
 
Near Zero published a full description of this issue here: 
http://wp.nearzero.org/wp-content/uploads/2018/03/AB-398-offsets-limit-final.pdf  
 
The question is whether the 4% and 6% applies to the year the emissions happen, or the deadline 
for submitting compliance obligations.  
 
AB 398 states that:  

(I) From January 1, 2021, to December 31, 2025, inclusive, a total of 4 percent of a covered entity’s 
compliance obligation may be met by surrendering offset credits… (II) From January 1, 2026, to December 
31, 2030, inclusive, a total of 6 percent of a covered entity’s compliance obligation may be met by 
surrendering offset credits…  

 
Intuitively, the law applies to years, not the three-year commitment periods; half of the years are 
covered by a 4% limit, and half by a 6% limit. The language of the law and regulation also supports 
the application of the 4% limit to the years when the emissions occurred, not when the compliance 
obligations must be surrendered to ARB. In AB 398, the 4% limit applies to a covered entity’s 
compliance obligation. The compliance obligation is defined in the regulation by the emissions they cover, 
not the timing of when they are surrendered:  

“Compliance Obligation” means the quantity of verified reported emissions or assigned emissions for which an 
entity must submit compliance instruments to ARB. (California Code of Regulations. title 17, § 95802) 

 
I hope that ARB will clarify that the 4% offset limit is applied to all covered emissions emitted 
during 2021-2025.  
 
3. Investments o f  pr i ce  ce i l ing funds 
 
ARB described in its April 26th cap-and-trade workshop presentation one set of proposals for the 
use of price ceiling funds that would dedicate those funds to purchasing tons of emissions 
reductions from a discrete set of project types defined in the near term. I briefly raise a few concerns 
about this approach. Individual projects of types determined now will not necessarily be the most 
effective use of funds to reduce emissions over the next 12 years. If ARB retains flexibility over use 
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of price ceiling funds it would be able to invest them in a wider range of activities, programs and 
projects that it sees as being most urgent for enabling the state to reach its 2030 and 2050 targets.  
 
While the law requires price ceiling proceeds to be used towards reductions that are real, permanent, 
quantifiable, verifiable, enforceable, and additional, this does not restrict ARB to an offset-type 
protocol-based approach. ARB can use conservative methods for estimating the emissions reduced 
by a wide range of programs and projects.  
 
4. Technical  changes to the U.S. Forest  Projec t s  o f f se t  protoco l  – Leakage  
 
Below is a refined discussion of several changes that may be needed to the leakage and reversal 
provisions in the U.S. Forest Projects offset protocol, building on the comments I submitted on the 
March 2nd cap-and-trade workshop. Because of weak provisions to account for leakage, the Forest 
protocol is generating more credits today than increased carbon storage achieved to date by the 
protocol.  
 
(1) Leakage rate: The Climate Action Reserve (CAR) updated its leakage rate from 20% to a range 
up to 80% in Version 4 of its Forest Project Protocol. This revision better reflects literature on 
leakage rates from changes in forest management in the United States. Is ARB considering 
increasing its leakage rate?  
 
(2) Leakage timing: Currently the protocol credits an improved forest management (IFM) project 
today for reductions that are expected to happen over 100-years. Given the urgency of climate 
change mitigation and the risk of tipping points, a ton reduced today is not the same as a ton 
reduced decades from now. IFM projects credit on-site carbon stocks that are above the baseline in 
year one of an IFM project, while accounting for the leakage associated with the credited reduction 
in harvesting over 100-years. In other words, in the first year of an IFM project the project receives 
credits associated with the total on-site carbon storage above the baseline, but only 1/100th of the 
leakage associated with that avoided harvesting is accounted for in that first year.  
 
This accounting discrepancy can be remedied by deducting the leakage associated with the avoided 
harvesting credited in year one of a project, at the same time the avoided harvesting is credited. I am 
happy to provide a quantitative example to illustrate this issue and my proposed solution. 
 
(3) Full accounting for leakage: Currently it is unclear if the protocol credits all of the leakage 
associated with year one’s avoided harvesting, or only 25% of that leakage. Equations 3.1 and 5.1 
define a reversal as a net negative change in forest carbon, taking into account on site carbon, 
leakage, and carbon held long term in harvested wood products and landfills. ARB should clarify 
whether these equations are applied throughout the project life – through 100 years after the last 
credit issuance, or through the end of the final crediting period, which could be only 25 years if a 
project owner does not choose to renew the project. Until the change to the leakage timing 
described in #2 above is made, it will be important that leakage is counted as part of the reversal 
assessment for 100 years. Otherwise, if a project does not renew its first 25-year crediting period, 
only 25% of the leakage associated with the reduction in harvested in the first year of the project 
compared to the baseline is accounted for.  
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(4) Definition of a reversal: Equations 3.1 and 5.1 define a reversal as net negative changes in carbon 
storage *every year* over the project life. If that equation is applied during the years following the 
final issuance of credits, then there is another problem that needs to be addressed. 
 
The reversal provisions would be triggered if net carbon storage were negative in any single year 
over a project’s >100-year life. I believe what is important, and perhaps this was the intent of the 
protocol, is to ensure that there is no net over-crediting—that the total credits generated never 
exceed the effect of the offset project on emissions. It doesn’t matter what happens in any one year 
as long as there is no reversal of the increase in carbon storage that has been credited.  
 
I believe the following definition of a reversal is a more feasible requirement for a forestland owner 
for the period following the final credit issuance and one years later at the end of the project life. I 
also believe it better reflects what is needed to avoid over-crediting. I suggest instead defining a 
reversal thus:  
 

A reversal has occurred if: the sum of all credits generated from the start of the project to 
the current reporting period is greater than the sum of (1) actual onsite carbon storage in the 
current reporting year minus baseline carbon storage in the reporting year, (2) the sum of 
long-term carbon storage in harvested wood products and landfills from the first reporting 
period to the present reporting period minus the sum of long-term carbon storage in 
harvested wood product and landfills in the baseline from the first reporting period to the 
present reporting period, taking into account leakage, and (3) the sum of all secondary 
effects (which include leakage) from the first reporting period to the present reporting 
period. 

 
 
Thank you for considering these comments.  
 
Sincerely,  
 
Barbara Haya 
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To Whom it may concern: 

My name is Joe Stockdale and I am the “Industry Relations Manager” for the Accella 

Corporation, division of Carlisle Construction Materials. 

We do substantial business in California and have numerous employees living there, as 

well as a large nationwide presence.  Please consider our position below: 

We understand that an offset methodology adopted by the American Carbon Registry 

(ACR) has been recommended to be added to the list of approved methodologies for 

the creation of Air Resources Board Offset Credits. I recommend that ARB members 

consider and approve the methodology in their upcoming rulemaking proceedings. 

The methodology is listed on the ACR site as “Methodology for the Quantification, 

Monitoring, Reporting and Verification of Greenhouse Gas Emissions Reductions from 

the Transition to Advanced Formulation Blowing Agents in Foam Manufacturing Use, 

Version 2.0.” This methodology would apply to several end-uses[1] where low-GWP 

blowing agents can be employed. Our company is interested in using this carbon offset 

credit methodology as an incentive to undertake such changes in our manufacturing 

process for spray PUF insulation. The benefits from credits arising from the use of low-

GWP blowing agents in these end uses will have a direct environmental benefit on 

California. 

Many thanks for your attention, and please call with any questions, 



 
Dear Mr Gray, 
 

I understand that an offset methodology adopted by the American Carbon Registry (ACR) has 

been recommended to be added to the list of approved methodologies for the creation of Air 

Resources Board Offset Credits. I recommend that ARB members consider and approve the 

methodology in their upcoming rulemaking proceedings. 

 

The methodology is listed on the ACR site as “Methodology for the Quantification, 

Monitoring, Reporting and Verification of Greenhouse Gas Emissions Reductions from the 

Transition to Advanced Formulation Blowing Agents in Foam Manufacturing Use, Version 

2.0.” This methodology would apply to several end-uses[1] where low-GWP blowing agents can 

be employed. Our company is interested in using this carbon offset credit methodology as an 

incentive to undertake such changes in our manufacturing process for extruded PS 

insulation. The benefits from credits arising from the use of low-GWP blowing agents in these 

end uses will have a direct environmental benefit on California. 

 

Yours Sincerely 
 
 
Richard Wenham MCIPS 
Director of Purchasing 
 
Tel:           +1 678-589-7306 
US Cell:   +1 678-557-9459 
Richard.wenham@kingspan.com 
 

                                                            
[1] Eligible End Uses under this methodology include two-component Rigid PU Spray Foam, XPS Boardstock, Rigid 

PUF Residential Refrigerators and Freezers, Rigid PUF Injected Foam for Retail Food Refrigeration, Industrial 

Refrigeration Systems , Refrigerated Transport, Heating, Air Conditioning and Air handling Systems and Marine 

flotation and buoyancy.  

mailto:Richard.wenham@kingspan.com














 

 

May 18, 2018 

Via Electronic Submission 

Rajinder Sahota 
Assistant Division Chief 
Industrial Strategies Division 
California Air Resources Board 
1001 I Street 
Sacramento, CA 95814 

Re: Comments of IPRE on CARB’s April 26, 2018 Cap-and-Trade Workshop 

Dear Ms. Sahota: 

Thank you for the opportunity to comment on the California Air Resources Board’s 
(“CARB”) April 26, 2018 Workshop to Continue Informal Discussion on Potential Amendments 
to the Cap-and-Trade Regulation.  We write to provide the comments of Indigenous Peoples 
Reducing Emissions (“IPRE”) on several of the issues relating to offsets that were addressed 
during the workshop – in particular the potential application to offsets generated prior to 2021 of 
AB 398’s quantitative limit on the use of offsets that “no more than one-half may be sourced 
from projects that do not provide direct environmental benefits in the state” (“DEBS”).  We refer 
CARB to our earlier comment letter dated Mach 19, 2018 for additional discussion of the DEBS 
requirement.  We reaffirm but do not repeat those comments here. 

1. Indigenous Peoples Reducing Emissions (“IPRE”) 

IPRE is an association of Alaskan Native and American Indian entities that are actively 
engaged in creating sustainable climate solutions.  IPRE members partner with California’s 
climate change initiatives through the Cap-and-Trade Program.  Our members primarily do so by 
developing forest offset projects, most of which are on lands outside of the state.  Among IPRE’s 
members are some of the most disadvantaged communities in the United States; they are often 
faced with a Hobson’s choice of enduring brutal poverty whilst sustaining their forests and their 
traditional cultures as they have for thousands of years, or cutting down their forests to meet 
immediate economic needs.  For this reason we believe that some IPRE communities are 
environmental justice (“EJ”) communities. 

IPRE commends CARB for its leadership in combatting climate change.  Its Cap-and-
Trade Program serves as an important national and international model.  The offsets program 
enables this model to be more than an inspiration:  it provides a means for communities outside 
of the state – including EJ communities – to partner with California in the global fight against 
climate change.  By creating incentives for others to partner with California, CARB’s offset 
program has been a critical component of California’s global leadership on climate issues. 



 

 

2. The DEBS Requirement Does Not Apply to Offsets Generated Prior to 2021 

On Slide 33 of its presentation at the April 26 Workshop, CARB stated that “Most 
stakeholders did not support retroactively applying DEBS to offset credits issued prior to 2021,” 
and noted that most stakeholders expressed “support for exempting from or automatically 
meeting DEBS standard for previously issued offset credits.”  In addition to strong stakeholder 
support for that interpretation, there is strong legal support.  For the reasons set forth below, 
IPRE believes that the DEBS requirement simply does not apply to offsets issued prior to 2021 
and calls upon CARB to amend the Cap-and-Trade Regulation accordingly. 

a. The Plain Language of Health & Safety Code Section 38562 Makes 
Clear that DEBS Does not Apply to Offsets Issued Before 2021 

The DEBS limitation is not a standalone statute.  AB 398 amended the California Health 
& Safety Code (“HSC”) and its provisions must be construed within their statutory context.  The 
DEBS provision is set forth in Subsection E of HSC Section 38562(c)(2).  It is one of many 
subsections that provide specific directions to CARB under Section 38562(c)(2)’s overarching 
direction:  “In adopting a regulation applicable from January 1, 2021, to December 31, 
2030, inclusive, pursuant to this subdivision, the state board shall do all of the following: . . . .”  
(Emphasis added.)  Thus, the plain language of the statute that includes the DEBS provision 
directs CARB to develop regulations applicable only to the specified period post-2020. 

HSC Section 38562(b) precedes Section (c) and provides general direction to CARB.  
Several provisions of Section (b) make clear that the DEBS limitation should not be construed to 
apply to offsets generated prior to 2021: 

• Subsection (b)(1) establishes the overarching direction to CARB to “[d]esign the 
regulations . . . in a manner that . . . encourages early action to reduce greenhouse 
gas emissions.”  Interpreting DEBS to apply pre-2021 would discourage those 
that took action early to reduce GHG emissions by developing offset projects. 

• Subsection (b)(5) directs CARB to “[c]onsider [the] cost-effectiveness of these 
regulations.”  Offsets are a key cost flexibility mechanism and drastically limiting 
existing offsets would increase the cost that the Cap-and-Trade Program imposes. 

• Subsection (b)(7) directs CARB to “[m]inimize the administrative burden of 
implementing and complying with these regulations.”  Developing a process by 
which CARB would determine “ways to address existing projects where the 
offsets have not been used for compliance” CARB Preliminary Discussion Draft 
at 18, would be hugely burdensome for the agency, both to develop such a process 
and then to apply it to the existing projects and the offsets generated by them. 



 

 

b. Absent Action by CARB to Exempt Pre-2021 Offsets from DEBS It Will 
Have an Improper and Illegal Retroactive Effect 

If CARB does not amend the Cap-and-Trade Regulation to establish that offsets 
generated pre-2021 either are exempt from the DEBS limitation or automatically meet it, the 
DEBS usage limit will impact pre-2021 offsets despite the fact that AB 398 does not directly 
apply to them.  While the point of regulation for the DEBS usage limitation is the surrendering of 
offsets post-2020, there is no question that it nonetheless impacts offsets generated pre-2021.  
Offsets are compliance instruments issued by CARB for the sole purpose of being used to meet 
compliance obligations under the Cap-and-Trade Program.  If that sole usage is limited, the 
offsets are impacted.  Thus, though the language of AB 398 does not address pre-2021 offsets, it 
does impact them.  The value of pre-2021 offsets that are not either deemed exempt from or to 
automatically meet DEBS will be greatly diminished.1  “A statute is retroactive if it affects 
rights, obligations, acts, transactions and conditions performed or existing prior to adoption of 
the statute and substantially changes the legal effect of those past events.”  In re Marriage of 
Reuling, 23 Cal.App.4th 1428, 1439 (1994)(citations omitted).  Absent appropriate regulatory 
action by CARB, the DEBS provision will have retroactive impact.  That raises a significant 
legal issue. 

The California Supreme Court has established a two-part test for determining if a statute 
has an improper retroactive effect.  First, the Court must determine if the legislature intended the 
statute to be retroactive.  If not, that ends the discussion.  If so, then the Court must determine 
whether the application of the retroactive law is unconstitutional.  In re Marriage of Buol, 39 
Cal.3d 751, 756 (1985)(“Legislative intent, however, is only one prerequisite to retroactive 
application of a statute.  Having identified such intent, it remains for us to determine whether 
retroactivity is barred by constitutional constraints.”). 

i. The Legislature Did Not Intend DEBS to have Retroactive Effect 

California courts have held that for a statute to have a retroactive effect the legislature 
must have clearly and expressly stated that that it does so.  “[It is a] well-established presumption 
that statutes apply prospectively in the absence of a clearly expressed contrary intent . . . .”  
Californians for Disability Rights v. Mervyn's, LLC, 39 Cal.4th 223, 230 (2006), citing 
Evangelatos v. Superior Court, 44 Cal.3d 1188, 1218 (1988).  In determining this issue, courts 
look to the language of the law to determine if a statute was intended to be retroactive.  
“[Legislative intent] is always considered significant because, ‘[t]he Legislature is well 

                                                
1 It has been suggested that those that invested in offset projects anticipated this because the Cap-
and-Trade Program was due to sunset after 2020.  That is not correct.  Prior to the adoption of 
AB 398 CARB maintained that it had the authority to continue the Program post-2020 and 
repeatedly stated that it would do so.  Many independent legal analyses supported CARB’s 
position.  Those that invested in offset projects reasonably relied on CARB’s statements and had 
a reasonable expectation that the Program would continue post-2020. 



 

 

acquainted with the rule requiring a clear expression of retroactive intent, and the fact that it did 
not so express itself or did not make the amendment effective immediately is a significant 
indication it did not intend to apply the amendment retroactively.’”  Wienholz v. Kaiser Found. 
Hosps., 217 Cal.App. 3d 1501, 1505 (1989), citing Perry v. Heavenly Valley 163 Cal.App.3d 
495, 500 (1985).  In addition to the plain language of HSC Section 38562 discussed above, the 
legislative record of AB 398 makes clear that the Legislature did not intend the DEBS limitation 
to have retroactive impact upon pre-2021 offsets. 

In Wienholz, the absence of express language providing retroactivity took on special 
significance as certain sections of the relevant statute contained express references to retroactive 
application, whereas the challenged provision did not.  That is the case here as well.  AB 398 
also added Subsection C to HSC Section 38562(c)(2), which “[r]equire[s] that current vintage 
allowances designated by the state board for auction that remain unsold in the auction holding 
account for more than 24 months to be transferred to the allowance price containment reserve.”  
Thus, when it adopted AB 398, the Legislature knew how to make it apply to existing 
compliance instruments.  That it did not do so for Subsection E of this same provision makes it 
clear that it did not intend for the DEBS limitation to have retroactive impact. 

Moreover, there is nothing in the legislative history of AB 398 that indicates that the 
Legislature intended for DEBS to apply immediately.  The Legislature issued seven different 
reports pertaining to AB 398 and not one of them discusses the application of DEBS to pre-2021 
offsets much less sets forth an express intent for DEBS to apply prior to the specified period of 
January 1, 2021, to December 31, 2030.2  The absence of any reference to AB 398’s 
retrospective application, indicates that it was not the intent of the legislature to have it do so.  
“A statute's silence as to retroactivity is an authoritative indication the Legislature intended a 
prospective application.”  Reuling, 23 Cal.App.4th at 1439-1440. 

Another factor that courts consider is whether the statute’s purpose would be “served 
significantly by its application to transactions which preceded the change and the principle that 
retrospective imposition of increased liabilities is to be carefully avoided”.  City of Los Angeles 
v. Shpegel-Dimsey, Inc., 198 Cal.App.3d 1009, 1019-1020 n. 2 (1988).  The purpose of AB 398 
is to strengthen the Cap and Trade Program.  Retroactive application of AB 398 will have the 
opposite effect.  It would alter the value of existing carbon offsets, undermine the economic 
assumptions of the participants in the Program, and add uncertainty to the carbon market. 

                                                
2 See Assembly Floor Bill Analysis AB 398 (2017-2018 Reg. Sess.), July 17, 2017; Senate Floor 
Bill Analysis AB 398 (2017-2018 Reg. Sess.), July 17, 2017; S. Comm. on Appropriations, Bill 
Analysis AB 398 (2017-2018 Reg. Sess.), July 17, 2017; S. Comm. on Environmental Quality, 
Bill Analysis AB 398 (2017-2018 Reg. Sess.), July 12, 2017; Assembly Floor Bill Analysis AB 
398 (2017-2018 Reg. Sess.), May 30, 2017; A. Comm. on Appropriations Bill Analysis AB 398 
(2017-2018 Reg. Sess.), May 15, 2017; and A. Comm. on Appropriations, Bill Analysis AB 398 
(2017-2018 Reg. Sess.), March 30, 2017. 



 

 

ii. If Read to have Retroactive Effect DEBS is Unconstitutional 

The second issue is the question of constitutionality.  The California Supreme Court has 
“long held that the retrospective application of a statute may be unconstitutional if it is an ex post 
facto law, if it deprives a person of a vested right without due process of law, or if it impairs the 
obligation of a contract.”  Buol, 39 Cal.3d at 756.  The statute at issue in Buol was held to be 
unconstitutional as it deprived the plaintiff in the case a vested right without due process of law. 

Here, if the DEBS provision is construed to apply to existing offsets it likely would be 
found to be unconstitutional by depriving the holders of those offsets of a vested right without 
due process.  Last year it was definitively determined that compliance instruments – which 
include offsets – consist of property rights that may not be taken absent due process.  See 
California Chamber of Commerce v. State Air Resources Bd., 10 Cal. App. 5th 604, 646-649 
(2017).  The Court’s analysis is thorough and well-reasoned.3  The Court began with the 
observation that “the due process and takings clause concepts of property are not coterminous,” 
and that the “due process clause recognizes a wider range of interests in property.”  Id. at 647 
(citations omitted).  It held that while compliance instruments may not constitute property vis-à-
vis the government, “this does not mean compliance instruments, including emissions 
allowances, lack value to the holders.  [They] . . . consist of valuable, tradable, private property 
rights.  Id. at 649.  If CARB does not amend the Cap-and-Trade Regulation to make clear that 
offsets issued prior to 2021 are either exempt from or meet the DEBS requirement, then the 
holders of those offsets would be deprived of their property rights without due process and may 
well seek legal recourse. 

For all of the foregoing reasons, IPRE calls upon CARB to amend the Cap-and-Trade 
Regulation to make clear that offsets issued prior to 2021 are either exempt from or meet the 
DEBS requirement.  Doing so would be consistent with the plain language of HSC 38562 and its 
directives to CARB, the intent of the Legislature when it adopted AB 398, the constitution, and 
good policy. 

3. The Regulation’s Invalidation Provisions Should Be Revised 

On Slide 38 of its presentation at the April 26 Workshop, CARB invited stakeholder 
input on “[r]evising invalidation provisions to further narrow types of activities or actions that 
could result in an invalidation.”  In response to a question posed by IPRE during the workshop, 
CARB staff clarified that it invited input not only on narrowing the invalidation provisions but 
also on reconsidering the Buyer Liability approach to invalidation altogether.  Staff expressed 
particular interest in getting input on these issues as they relate to forest offset projects. 

IPRE supports and endorses the May 10 comments of the California Forest Carbon 
Coalition.  Many forest offset projects are on or are part of larger tracts of forest lands where 

                                                
3 Notably, the California Supreme Court declined to review the case.  2017 Cal. LEXIS 4991. 



 

 

timber is harvested.  Like California, many states have extensive timber harvesting regulations, 
and thus minor infractions of environmental, health and safety (“EHS”) regulations are not 
unusual on forest lands.  These NOVs may have nothing to do with a forest offset project on or a 
part of these lands and yet under the current language of the Regulation’s invalidation provisions 
such NOVs may result in the offsets generated by those projects being invalidated.  That can be a 
particularly devastating result for forest offset projects because – unlike, say, ODS projects – the 
vast majority of a forest project’s offset credits are issued at one time.  If an unrelated NOV 
happens to occur during the same narrow period, virtually the entire project’s offsets could be 
invalidated. 

This same concern extends to other types of EHS regulations.  We are aware of at least 
one significant forest offset project in Kentucky that was registered with CARB but recently was 
abandoned due to concerns about potential invalidation.  In that instance, after having made 
significant investments in the forest offset project, the forest owner could not obtain adequate 
assurance that the offsets generated by its project would not be invalidated in the event that 
mining operations were conducted beneath the surface that might give rise to EHS violations 
(mines are subject to many regulations such that minor NOVs are not unusual) – even though the 
two activities would be wholly unrelated, one above ground and one below.  Thus, in this 
particular instance, with the collapse of the forest project, the owner of the land will have little 
choice but to pursue coal mining at its property.  That surely is not a result that California’s 
climate policies are intended to further. 

4. Conclusion 

IPRE and its members are committed to continuing to partner with the State in its efforts 
to combat climate change.  Implementation of AB 398’s DEBS criteria presents considerable 
risks and challenges both to the Cap-and-Trade Program and California’s efforts to get others to 
partner with its efforts.  While the offsets program is a small part of California’s multifaceted 
efforts to reduce GHG emissions, it is a critical component.  It is the primary means by which 
CARB incentivizes those outside the State to join with it in the fight to combat climate change, 
including drawing in partners in states that often otherwise differ from California, thereby 
helping to broaden the support for the fight against climate change. 

Sincerely,  

 
Nicholas W. van Aelstyn 

cc:  Jason Gray 
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Western States Petroleum Association 

Credible Solutions  Responsive Service  Since 1907 

 

May 24, 2018  

 

Ms. Rajinder Sahota     via e-mail at: rsahota@arb.ca.gov 

California Air Resources Board 

1001 I Street 

Sacramento, CA 95814 

 

Re: WSPA Comments on CARB’s April 2018 Workshop on AB398 Follow-up 

 

Dear Ms. Sahota: 

 

The Western States Petroleum Association (WSPA) is a non-profit trade association representing 

companies that explore for, produce, refine, transport, and market petroleum, petroleum 

products, natural gas and other energy supplies in California and four other western states.  

 

WSPA appreciates this opportunity to provide comments on the California Air Resources 

Board’s (CARB) April 2018 workshop which included discussion of the regulatory follow-up 

and implementation of AB398. The comments below address additional thinking on the Price 

Ceiling, Placement and Stocking of Speed Bumps, Banking Rules, Post-2020 Cap Adjustment 

Factor, and Uses of Allowance Value by POUs and Natural Gas Utilities.  

 

Cap-and-Trade Price Ceiling and Carbon Price Not Intended to Be Equivalent - Some 

stakeholders seem to be confusing the cap-and-trade price ceiling - which is intended to provide 

a safeguard against market volatility and be a point of last resort - with a carbon price. 

California’s climate program (encompassed in the Scoping Plan) establishes several carbon 

prices. The design of the Scoping Plan assumes that the complementary measures are relatively 

more expensive than a market mechanism for pricing carbon in the state. Therefore the cap-and-

trade program was included as part of the suite of measures in the Scoping Plan precisely 

because it provides a means of identifying least cost emission reductions. Proposals that would 

attempt to use the price ceiling to force cost prohibitive emission reductions disregard the 

fundamental purpose of the market mechanism.   

Recommendation: Propose amendments as directed by AB398 that the two speed bumps and 

ceiling price provide real cost containment. 

World Bank Dashboard Dataset Informs Price Ceiling Considerations -- AB398 requires 

consideration of the following factors when establishing the price ceiling: 

i. Avoid adverse impacts on households, businesses, and the state economy 

ii. 2020 tier prices of the current Reserve 

mailto:rsahota@arb.ca.gov


 

2 
 

iii. Social Cost of Carbon 

iv. Auction Reserve Price 

v. Potential for environmental and economic leakage 

vi. Cost per metric ton of GHG emissions reductions needed to meet statewide 

emissions targets 

We have examined information available from the Word Bank Carbon Pricing Dashboard
1
 and 

find that it is a better source of information than voluntary corporate internal carbon pricing for 

informing potential leakage risk (criteria #5 for developing a price ceiling) for the following 

reasons: 

 The Dashboard provides actual price information for initiatives throughout the world 

 The Dashboard provides information on the scope and coverage of the various initiatives 

While prices are not necessarily comparable between carbon pricing initiatives because of 

differences in the number of sectors covered and allocation methods applied, the information 

from the dashboard allows for a general understanding of the differences. 

The World Bank Dashboard provides information on 47 initiatives that have either been 

implemented or are scheduled for implementation. Broadly speaking, the initiatives establish a 

price or value of GHG emissions by either an emissions trading system (ETS), or a carbon tax.  

Of the emissions covered by the initiatives, about 65% are covered by emission trading systems 

and 35% by carbon taxes. 

Information from 19 jurisdictions that have an ETS is available from the Dashboard. Carbon 

prices in those jurisdictions range from $0.23/ton to $23.43/ton
2
 following a more or less normal 

distribution with a simple average of $9.39/ton. More than 70% of the emissions covered by 

these initiatives were at, or below, the price shown for California of $15.09/ton. The largest 

jurisdictions with prices below California’s were the EU-ETS at $6.24 and four Chinese 

provinces, which have prices ranging from $0.23 to $1.93.  Only the Japanese cities of Saitaman 

and Tokyo, Korea and Alberta had prices higher than California.   

It is important to note that while Korea has a higher carbon price, during the first phase of its 

program, 100% of allowances are freely allocated. Later, up to 97% of allowances will be freely 

allocated in Phase II, and up to 90% of allowances will be freely allocated in Phase III. As a 

result, only 3% of allowances will be auctioned in Phase II and only 10% will be auctioned in 

Phase III.  

The Alberta Carbon Competitiveness Incentive Regulation (CCIR) scheme does not tax all 

emissions.  Specifically (per the dashboard), “Operators do not have to pay for GHG emissions 

up to their baseline emissions intensity level. Only if the baseline emissions intensity level is 

exceeded, operators must surrender a number of credits, or contribute to the Climate Change and 

Emissions Management Fund.”  

                                                           
1
 http://carbonpricingdashboard.worldbank.org/map_data 

 
2
  All prices are in US$ unless stated otherwise 

http://carbonpricingdashboard.worldbank.org/map_data
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Statistical Test Can Be Used to Evaluate World Bank Dataset -- Statistically, we examined the 

entire dataset of carbon prices from the World Bank Carbon Pricing Dashboard utilizing the 

interquartile range test in order to identify possible outliers.  

The interquartile test calculates the average and the first and third quartile for the data set.  It 

then adds 150% of the difference between the first and third quartile to the average and tests that 

against high values within the set. For this data set, the average price was $23.03/ton, the first 

quartile price was $4.92/ton, and the third quartile price was $24.83/ton. Thus the maximum 

value calculated by this test was $23.03 + 150% * (24.83-4.92) or $52.89 per ton. The Norway, 

Finland, Switzerland, and Lichtenstein with prices ranging from $52/ton to $87/ton carbon taxes 

are called into question by this test. The range of this test is $0-$52.89.The Swedish carbon tax is 

far beyond the reasonable maximum as calculated by the test. 

Placement of Speed Bumps and Price Ceiling - The design of the speed bump and price ceiling 

safety mechanism – which entails decisions about the placement of speed bumps and the price 

ceiling and decisions about the number of allowances to stock each - is critical in order to 

provide the cost containment safeguards that the Legislature intended as part of AB398. To be 

most effective, contingent upon adoption of a reasonable ceiling price, the speed bumps should 

be placed equal distance apart from the auction reserve price and ceiling price at one-third and 

two-third intervals. This provides a greater means of predictability, reduces potential market 

volatility, and facilitates additional oversight of the market via the IEMAC’s review. If the speed 

bumps are set too high, they will not be effective at dampening volatility and slowing the market 

to allow for oversight. CARB’s discussion draft idea for the initial price containment point (the 

first speed bump) at $82 (2021) is problematic because it means that, barring emergency action 

by the Governor, the program would have no built-in cost containment mechanism that could be 

triggered prior to reaching $82. Thus no safeguard would be in place before hitting a nearly five 

time increase in allowance prices relative to the expected auction reserve (floor) price. This 

leaves the program – and ultimately the state’s economy – unnecessarily vulnerable to potential 

market volatility.  If the safety mechanism were to be set at such high levels as CARB’s 

discussion draft suggests, there would effectively be no binding speed bumps or price ceiling. 

Thus CARB would miss the opportunity to put true safeguards in place that could reduce 

potential market volatility and ultimately help protect the economy. This would not meet the 

spirit or objective of AB398. 

Recommendation: Place speed bumps at one-third and two-third distance between the auction 

reserve (floor) price and ceiling price under the condition that a reasonable ceiling price is 

adopted.   

Allowances to Stock Speed Bumps and Price Ceiling - CARB has requested input on the 

placement of 52.4 million allowances that would have gone into the post-2020 APCR. When 

CARB adopted the most recent cap-and-trade amendments, it noted in the public record that 

there would need to be regulatory changes in order to conform to AB398. This is one of those 

areas that should be changed to better conform to the legislation. Specifically, WSPA finds that it 

is unnecessary to remove the 52.4 million allowances from the regular auction. That is because 

AB398 provides a mechanism for stocking the safety mechanism (speed bumps and price 

ceiling) and therefore that additional volume of 52.4 million is not needed for the safety 

mechanism. If however, CARB were to decide to pull the 52.4 million from the regular auction 

budgets, we find that it would be most appropriate to place that additional volume in the first 
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speed bump. Doing so would increase the size of the first speed bump relative to the second. 

This is important because it would provide a stronger buffer against market volatility. Designing 

the safety mechanism this way would provide policymakers more time to evaluate changing 

market dynamics while limiting the statewide economic impact of rising allowance prices.  

CARB also asked for feedback on the potential for shaving 22 million allowances from the 2026-

2030 allowance budgets in order to place additional allowances in the safety mechanism (speed 

bumps and price ceiling). Removing allowances from the annual budgets would artificially 

tighten the market. This would be particularly burdensome because it would occur at a time 

when the program is already tightening. Thus this would increase the likelihood that the 

allowance price would rise to the ceiling more quickly than it would have otherwise. CARB 

proposed and adopted regulations in the 2016-2017 process which allows 8% offsets but did not 

propose to reduce allowance budgets in a proportional manner.  This concept of removing 

allowances fundamentally runs counter to the spirit of the safety mechanism that is important for 

California residents and its economy. Thus WSPA finds this to be punitive to regulated parties 

and recommends against it.  

As we noted above, it would be prudent for the first speed bump to have a greater number of 

allowances than the second. Therefore WSPA also recommends placing any allowances that go 

unsold after 24 months (post 2020) into the first speed bump. Furthermore, because the 

allowance pool is shrinking at a higher rate, we suggest that from 2021 onward, CARB change 

the percentage of unsold allowances to be released, increasing the percentage proportional to the 

decrease in the cap.  

Recommendation: Eliminate the proposed future allowance draws of 52.4 and 22.7 million. If 

CARB were to decide to pull the 52.4 million from the regular auction budget, WSPA 

recommends placing the 52.4 million allowances into the first speed bump. Place any allowances 

that go unsold after 24 months (post 2020) into the first speed bump. Change the percentage of 

unsold allowances to be released, increasing the percentage proportional to the decrease in the 

cap.  

Banking - The cap-and-trade program has included provisions for banking because of the 

recognition that it is an important market feature which encourages early reductions and helps to 

minimize potential volatility. CARB has stated in recent workshops (e.g., October 2017 and 

April 2018) that existing rules allow prior or current vintage allowances to be banked for use in 

any future compliance periods.  WSPA continues to support the banking rules as they currently 

exist. Restricting pre-2021 compliance instruments to that time period and/or reducing the value 

of pre-2021 compliance instruments when they are used in the post-2020 cap-and-trade program 

could have negative market implications. For example, it would discourage investment and 

discourage participation and would create uncertainty for the market (including our linked 

partners), and could discourage future linkage with California’s program. Changes would create 

uncertainty for market participants and undermine confidence in the market’s stability.  

Recommendation: Maintain current banking rules. 

Cap Adjustment Factor - CARB staff has indicated it will review manufacturing activity-specific 

data if stakeholders demonstrate that the NAICS 6-digit classification does not represent the activities 

conducted at the covered industrial facilities. Because the NAICS classification for industrial 
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gases represents a broad range of activities, in addition to Hydrogen Production, WSPA believes 

that hydrogen production should be considered for a more favorable cap decline factor. CARB 

has listed three criteria for sectors subject to more favorable cap decline factors: Over 50 percent 

total emissions from process emissions, high leakage risk classification, and high emissions 

intensity defined as 5,000 MTCo2e per million dollars value added. 

o Process Emissions - Process emissions for hydrogen production are greater than 

50% of total emissions. In the 2010 final statement of reasons, CARB did not 

contest the comments offered by Air Liquide and the Industrial Gases Panel of the 

American Chemistry Council that hydrogen plants had >50% process emissions. 

The average emissions intensity for hydrogen production, based on data included 

in CARB’s February 26, 2014 white paper titled, “Proposed Benchmarks for 

Refineries and Related Industries,” is 9.9 tons CO2e per ton of hydrogen 

production. Process emissions to produce hydrogen are 5.5 tons based on 

conversion of methane to hydrogen and consistent with Ontario’s benchmark for 

fixed process emissions. Based on this information, process emissions for 

California hydrogen producers are 55.4% of total emissions. 

 

o Leakage Risk - In 2010, CARB established a position that the leakage risk of 

hydrogen production was the same as petroleum refining. At the time, the leakage 

risk of petroleum refining was established as medium. Leakage risk, however, is 

not constant. Large foreign refineries now have the capacity to produce clean 

California products, increasing the possibility of imports. California’s goal of 

reducing the use of fossil fuels for transportation may increase the importance of 

exporting fuels produced by California’s tightly regulated petroleum refining 

sector. An analysis of recent trade and production data confirms these trends.  

Trade intensity at the national and regional levels has increased substantially since 

staff’s ISOR that was published in October 2010 that concluded a medium 

leakage risk. National trade intensity has increased from an average of 20% in 

2003-2008 to an intensity of 26% in 2013-2016, when stationary sources came 

into the program. Similarly, regional level trade intensity has increased even more 

dramatically, rising from 13% in 2003-2008 to 19% in 2013-2016. Per CARB 

criteria, refining and associated hydrogen production should be deemed at high 

risk of leakage.  The detailed data that substantiates this is provided as an 

Appendix. 

 

o Emissions Intensity - WSPA believes that the emissions intensity of hydrogen 

production is greater than 5,000 MT CO2e/M$ value added, recognizing that 

CARB may wish to verify.  

 

Recommendation: Refining and associated hydrogen production should be deemed at high risk 

of leakage 

Allowance Allocation: Uses of Allowance Value by POUs and Natural Gas Utilities - CARB 

staff has requested feedback on methods to increase clarity of allowed uses and oversight, 

including quantification methods and purchase of allowances using auction proceeds. Towards 
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this objective, WSPA supports CARB’s July 2016 proposal to allocate allowances for purchased 

electricity directly to covered entities instead of the Electrical Distribution Utilities (EDU’s).   

In 2015 the California Public Utilities Commission (CPUC) finalized decision D.14-12-037.  

This decision established a production based methodology for distributing Investor Owned 

Utilities’ (IOU’s) auction revenues to eligible Energy Intensive Trade Exposed (EITE) Entities. 

For EITE Entities within IOU service areas, the decision provides a methodology utilizing 

production based benchmarks for purchased electricity that is similar to and compliments 

CARB’s production based allowance allocations. Leakage protection provided by the 

combination of CARB’s allocation and IOU’s revenue share are nearly equivalent for entities 

within a sector regardless of the mix of self-generated and purchased electricity. Because the 

CPUC decision does not apply to Publically Owned Utilities (POU’s), there is no assurance that 

entities that are partially or totally within POU territory will receive equivalent treatment. 

Modification of CARB’s benchmark and allocations to include purchased power and removal of 

these additional direct allocations to covered entities from the allocations otherwise distributed to 

both POU’s and IOU’s  will accomplish two important objectives.  First, it will insure that 

entities within a sector are treated uniformly regardless of the electrical service area, providing a 

consistent incentive for improved efficiency.  Second, it will relieve the CPUC and the IOU’s 

from the burdensome task of calculating and distributing auction revenue to covered entities. 

Recommendation:  Adopt amendments to provide direct allocation to industrial entities for their 

power purchases vs. providing that allocation to the POUs and IOUs.    

 

Thank you for your consideration of these critical points. We would be happy to further discuss 

any of the information included here. If you have any questions, please contact me at this office 

at (916) 325-3088 or email troberts@wspa.org. 

Thank you, 

 

Tiffany Roberts 

cc: Richard Corey – CARB 

Edie Chang – CARB 

 

  

mailto:troberts@wspa.org
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Trade Exposure Experience Since CARB 2010 Cap-and-Trade Program Internal Statement of Reasons 1

ALL FIGURES IN $bln

NATIONAL DATA

2007 2008 2009 2010 2011 2012 2013 2014 2015 2016

Production 324xxx2 587.2 714.5 466.5 590.3 790.8 740.0 802.7 802.2 478.8 407.8

Exports 324xxx3a 31.0 58.4 41.5 61.0 100.9 110.3 118.4 116.8 78.0 65.8

Imports 324xxx3b 102.3 130.6 75.1 102.2 141.2 135.5 124.4 113.1 67.9 55.2

ACES Trade Share4 19.3% 22.4% 21.5% 23.6% 26.0% 28.1% 26.2% 25.1% 26.7% 26.1%

Per ARB App K ("Customs")5 19% 22%

Average 2003-2008 (per ARB)5 20%

Average 2013-2016 (per analysis) - when California Cap &Trade program became effective for stationary sources > 25 kt/yr 26.0%

REGIONAL DATA

2007 2008 2009 2010 2011 2012 2013 2014 2015 2016

Production 324x2 79.5 100.6 64.4 71.9 96.5 90.5 83.6 87.0 58.4 45.9

Exports 324x3a 2.5 5.8 3.2 4.3 6.2 6.0 6.3 7.1 4.3 3.0

Imports 324x3b 9.8 9.2 4.3 8.1 10.6 10.9 10.7 11.2 8.4 6.8

ACES Trade Share4 13.8% 13.7% 10.9% 15.5% 15.7% 16.7% 18.0% 18.6% 19.0% 18.6%

Per ARB App K ("Customs")5 14% 14%

Average 2003-2008 (per ARB)5 13%

Average 2013-2016 (per analysis) - when California Cap &Trade program became effective for stationary sources > 25 kt/yr 18.6%

NOTES:

1.  See Appendix K in PUBLIC HEARING NOTICE AND RELATED MATERIAL, Posted October 28, 2010 at https://www.arb.ca.gov/regact/2010/capandtrade10/capandtrade10.htm

2.  Production data from query at https:factfinder.census.gov, column "Total Value of Shipments and Receipts for Services".  By Calendar Year, for all NAICS codes 324xxx.

3a.  Export data from query at https:usatrade.census.gov, column "Domestic Exports Value".  For "regional data" is sum of ports of San Francisco, San Diego and Los Angeles.  By calendar year for all NAICS codes 324xxx.

3b.  Import data from query at https:usatrade.census.gov, column "Customs Import Values (Cons)".  For "regional data" is sum of ports of San Francisco, San Diego and Los Angeles.  By calendar year for all NAICS codes 324xxx.

4.  ACES as defined at K20 in document referenced in Note 1, including definition of data utilized by ARB for "production," exports" and "imports" for equation at K20.

5.  Figures reported by ARB in table at K23 in document referenced in Note 1.
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June 21, 2018 - Workshop to Discuss Possible Revisions to the Cap-and-Trade 
Regulation 

Public Notice for Workshop to Discuss Possible Revisions to the Cap-and Trade 
Regulation 

 
California Air Resources Board sent this bulletin at 06/11/2018 02:03 PM PDT  

 

 

 
 

Workshop to Discuss Possible Revisions to 
the Cap-and-Trade Regulation 

California Air Resources Board (CARB or Board) staff invites you to participate in a 
public workshop on Thursday, June 21, 2018, to discuss the status and staff 
thinking on potential amendments to the Cap-and-Trade Regulation (Regulation). 

DATE:                June 21, 2018 
TIME:                 9:00 a.m. – 12:00 p.m. 
LOCATION:       California Environmental Protection Agency 
                          Air Resources Board | Coastal Hearing Room 
                          1001 I Street Sacramento, California 95814 

  

Purpose of Workshop 

This workshop is the next step in the informal public process to develop potential 
amendments to the Cap-and-Trade Regulation.  Staff invites stakeholders to 
participate in the workshop to discuss potential changes to the Regulation based 
on Board Resolution 17-21; AB 398, which provides specific direction for the 
design of a post-2020 Cap-and-Trade Program; and the need for clarification or 
other improvements.  This workshop will serve as a follow up to three previous 
workshops, and will continue the discussion of possible amendment topics.  The 
workshop will also cover topics presented in the new materials that will be released 

https://www.arb.ca.gov/regact/2016/capandtrade16/ctreso17-21.pdf?utm_medium=email&utm_source=govdelivery
https://ww2.arb.ca.gov/?utm_medium=email&utm_source=govdelivery
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prior to the event, and staff will provide updates on planned regulatory process and 
tentative schedules. 

Following the workshop, stakeholders will have an opportunity to provide written 
comments during an informal comment period, which will conclude at 5:00 p.m. 
Pacific time on Thursday, July 5, 2018. 

Materials that will be discussed at the workshop will be available at 12:00 p.m. 
(noon) Pacific time on June 19, 2018.  

Materials  

All interested stakeholders are invited to attend.  A live webcast of the workshop 
will be available for those unable to attend in person. 

Webcast  

 

Market Sensitive Information 

Given the existing market and the fact that some post-2020 elements may 
influence current market behavior, CARB will exercise due diligence to ensure all 
market influencing information is made available to all stakeholders at the same 
time. 

Special Accommodation Request 

Consistent with California Government Code Section 7296.2, special 
accommodation or language needs may be provided for any of the following: 

• An interpreter to be available at the meeting; 

• Documents made available in an alternate format or another language; 

• A disability-related reasonable accommodation. 

To request these special accommodations or language needs, please contact 
Carey Bylin at (916) 445-1952 as soon as possible, but no later than 7 business 
days before the workshop. TTY/TDD/Speech to Speech users may dial 711 for the 
California Relay Service. 

 

Background 

https://www.arb.ca.gov/cc/capandtrade/meetings/meetings.htm?utm_medium=email&utm_source=govdelivery
https://video.calepa.ca.gov/?utm_medium=email&utm_source=govdelivery
mailto:carey.bylin@arb.ca.gov
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CARB first formally adopted the Regulation in October 2011.  The Board has 
subsequently adopted limited amendments to the Regulation in June 2012, 
October 2013, April 2014, September 2014, June 2015, July 2017, and March 
2018.  Compliance requirements began January 1, 2013.  The Program linked with 
Québec, Canada in January 2014, and linkage with the Canadian province of 
Ontario came into effect January 1, 2018. 

More Information  

 

 
 

CLEARING CALIFORNIA SKIES FOR 50 YEARS 

CARB is the lead agency for California’s fight against climate change,  
and oversees all air pollution control efforts in the state to attain and  

maintain health-based air quality standards. Learn more at www.arb.ca.gov. 

  

 

 

http://www.arb.ca.gov/cc/capandtrade/capandtrade.htm?utm_medium=email&utm_source=govdelivery
https://www.arb.ca.gov/?utm_medium=email&utm_source=govdelivery
https://www.arb.ca.gov/?utm_medium=email&utm_source=govdelivery


Return to Table of Contents

June 21, 2018 – Workshop to Continue Informal Discussion on Potential
Amendments to Cap-and-Trade Regulation:

Presentation Slides

CARB Staff Presentation on Cap-and-Trade Regulation 2018 Amendments

CAISO EIM Presentation
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**FOR DISCUSSION PURPOSES ONLY – 
NOT PART OF A FORMAL RULEMAKING PROCESS** 

 

California Air Resources Board June 2018 

 

LEGAL DISCLAIMER & USER’S NOTICE 

PRELIMINARY DISCUSSION DRAFT of Potential Changes to 
 the Regulation for the California Cap on Greenhouse Gas Emissions and Market-

Based Compliance Mechanisms 

Discussion Draft 

This document is version two of a preliminary discussion draft of potential changes to 
the Regulation for the California Cap on Greenhouse Gas Emissions and Market-Based 
Compliance Mechanisms (Cap-and-Trade Regulation or Regulation), and the language 
following this Disclaimer was produced by California Air Resources Board (CARB) staff 
for the purpose of soliciting stakeholder feedback on potential 2018 revisions to the 
Regulation.  The following version is neither an official legal edition of title 17, California 
Code of Regulations (CCR), sections 95801-96022 nor an unofficial version of the 
current Regulation.  This preliminary discussion draft is intended to help inform an 
upcoming formal rulemaking, but all potential changes included in the document 
continue to be subject to discussion and may not reflect what is ultimately included in 
the formal rulemaking. 

Note: CARB staff is using underline-strikeout formatting to show proposed changes. 
The pre-existing regulation text is set forth below in normal type.  The potential revisions 
proposed in the first version of this draft from February 2018 are shown in underline to 
indicate additions and strikethrough to indicate deletions.  The potential revisions 
proposed in this second version of the draft are shown in double-underline to indicate 
additions and double strikethrough to indicate deletions.  "***" indicates that sections of 
regulation not printed are not being proposed for changes in this preliminary discussion 
draft.  For some provisions, staff may include concept boxes to solicit stakeholder 
feedback, in lieu of potential regulatory changes.  

An unofficial copy of the regulation can be found at 
https://www.arb.ca.gov/cc/capandtrade/capandtrade/unofficial_ct_100217.pdf. 

 

https://www.arb.ca.gov/cc/capandtrade/capandtrade/unofficial_ct_100217.pdf
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ARTICLE 5: CALIFORNIA CAP ON GREENHOUSE GAS EMISSIONS AND 

MARKET-BASED COMPLIANCE MECHANISMS 

*** 

§ 95802.  Definitions. 

(a) Definitions.  For the purposes of this article, the following definitions shall apply: 

*** 

“Cogeneration” means an integrated system that produces electric energy and 

useful thermal energy for industrial, commercial, or heating and cooling 

purposes, through the sequential or simultaneous use of the original fuel 

energy.  Cogeneration must involve onsite generation of electricity and useful 

thermal energy and some form of waste heat recovery.  Some examples of 

cogeneration include: (a) a gas turbine or reciprocating engine generating 

electricity by combusting fuel, which then uses a heat recovery unit to capture 

useful heat from the exhaust stream of the turbine or engine; (b) sSteam 

turbines generating electricity as a byproduct of steam generation through a 

fired boiler; and (c) cCogeneration systems in which the fuel input is first 

applied to a thermal process such as a furnace and at least some of the heat 

rejected from the process is then used for power production.  For the 

purposes of this article, a combined-cycle power generation unit, where none 

of the generated thermal energy is used for industrial, commercial, or heating 

and cooling purposes (these purposes exclude any thermal energy utilization 

that is either in support of or a part of the electricity generation system), is not 

considered a cogeneration unit. 

*** 

 “Distillate Fuel No. 1” has a maximum distillation temperature of 550 °F at the 90 

percent recovery point and a minimum flash point of 100 °F and includes fuels 

commonly known as Diesel Fuel No. 1 and Fuel Oil No. 1, but excludes 

kerosene.  This fuel is further subdivided into categories of sulfur content: 
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High Sulfur (greater than 500 ppm), Low Sulfur (less than or equal to 500 

ppm and greater than 15 ppm), and Ultra Low Sulfur (less than or equal to 15 

ppm). 

“Distillate Fuel No. 2” has a minimum and maximum distillation temperature of 540 

°F and 640 °F at the 90 percent recovery point, respectively, and includes 

fuels commonly known as Diesel Fuel No. 2 and Fuel Oil No. 2.  This fuel is 

further subdivided into categories of sulfur content: High Sulfur (greater than 

500 ppm), Low Sulfur (less than or equal to 500 ppm and greater than 15 

ppm), and Ultra Low Sulfur (less than or equal to 15 ppm). 

*** 

 “Electricity Importers” deliver imported electricity.  For electricity that is scheduled 

with a NERC eE-Tag to a final point of delivery inside the state of California, 

the electricity importer is identified on the NERC eE-Tag as the purchasing-

selling entity (PSE) on the last segment of the tag’s physical path with the 

point of receipt located outside the state of California and the point of delivery 

located inside the state of California.  For facilities physically located outside 

the state of California with the first point of interconnection to a California 

balancing authority’s transmission and distribution system when the electricity 

is not scheduled on a NERC e-Tag, the importer is the facility operator or 

scheduling coordinator.  Federal and state agencies are subject to the 

regulatory authority of ARB under this article, and include Western Area 

Power Administration (WAPA), Bonneville Power Administration (BPA) and 

California Department of Water Resources (DWR).  For electricity that is 

imported into California through the CAISO Energy Imbalance Market, the 

electricity importer is identified as the EIM Participating Resource Scheduling 

Coordinators serving the EIM market whose transactions result in electricity 

imports into California. 

*** 
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 “Initial Crediting Period” means the crediting period that begins with the first day of 

the first reporting period which receives a date that the first GHG emission 

reductions or GHG removal enhancements took place according to the first 

Positive Offset or Qualified Positive Offset Verification Statement and has that 

is received by ARB results in ARB offset credit issuance Offset Verification 

Statement approved by ARB. 

*** 

 “Kerosene” is a light petroleum distillate with a maximum distillation temperature of 

400 °F at the 10-percent recovery point, a final maximum boiling point of 572 

°F, a minimum flash point of 100 °F, and a maximum freezing point of -22 °F. 

Included are No. 1-K and No. 2-K, distinguished by maximum sulfur content 

(0.04 and 0.30 percent of total mass, respectively), as well as all other grades 

of kerosene called range or stove oil.  Kerosene does not include kerosene-

type jet fuel. 

*** 

“Legacy Contract Emissions” means the covered emissions calculated, based on a 

positive or qualified positive emissions data verification statement issued 

pursuant to MRR, by the legacy contract generator with an industrial 

counterparty or legacy contract generator without an industrial counterparty, 

that are a result of either electricity and/or legacy contract qualified thermal 

output sold to a legacy contract counterparty, and calculated pursuant to 

section 95894 of this regulation. 

*** 

 “Legacy Contract Generator without an Industrial Counterparty” means a covered 

entity that generates and sells electricity, thermal energy, or both, subject to a 

legacy contract, and does not also sell electricity or thermal energy under the 

legacy contract to a covered entity eligible for allowance allocation pursuant 

to section 95891. 

*** 
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 “NERC eE-tag” means North American Electric Reliability Corporation (NERC) 

energy tag representing transactions on the North American bulk electricity 

market scheduled to flow between or across balancing authority areas. 

*** 

 “Renewable Energy Credit” or “REC” has the same meaning as defined in the 

California Energy Commission’s “Renewables Portfolio Standard Eligibility,” 7 

9th edition, Commission Guidebook, pp. 85-86. April, 2013; CEC-300‐2013‐

005‐ED7‐CMF. January, 2017; CEC-300-2016-ED9-CMF-REV.  

*** 

 “Volumetric,” with respect to sections 95892 and 95893, describes an electrical 

distribution utility or natural gas supplier's distribution of funds to one or more 

of its ratepayers based on the current or recent amount of electricity, natural 

gas, or other relevant utility service delivered to those ratepayers, such that 

higher usage results in ratepayers’ receipt of more funds. 

*** 

 (b) For the purposes of sections 95801 through 96023, the following acronyms 

apply: 

*** 

 “ARB” or “CARB” means the California Air Resources Board. 

*** 

 

§ 95812.  Inclusion Thresholds for Covered Entities. 

*** 

 (d) If an entity’s annual, assigned, or reported and verified emissions from any data 

year between 2011-2014 equal or exceed the thresholds identified below from 

the categories specified in sections 95851(a), (b), and (d), then that entity is 

classified as a covered entity as of January 1, 2015, for the year in which the 

threshold is reached and for all future years until all requirements set forth in 

section 95835(c) are met. 
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*** 

 (2) Electricity importers.  The threshold for an electricity importer of specified 

source of electricity is zero metric tons of CO2e per year and for unspecified 

sources is zero MWhs per year as of January 1, 2015. 

(3) Waste-to-Energy-Facilities.  If a waste-to-energy facility’s annual, assigned, or 

reported and verified emissions from any data year between 2011-2015 equal 

or exceed 25,000 metric tons or more of CO2e annually, then that entity is 

classified as a covered entity as of January 1, 2016, for the year in which the 

threshold is reached and for all years until the requirement set forth in section 

95835(c) 95812(e) is met. 

 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

§ 95813.  Opt-In Covered Entities. 

*** 

 (b) An entity that does not qualify to opt in to the Program pursuant to section 

95813(h) and that voluntarily elects to participate in this Pprogram under this 

section must submit its request to the Executive Officer for approval by March 1 

of the calendar year immediately preceding the first year in which it voluntarily 

elects to be subject to a compliance obligation pursuant to this section.  The 

request for approval to be an opt-in covered entity shall specify the first year in 

which the entity elects to be subject to a compliance obligation.  The Executive 

Officer shall evaluate such applications, designate approved applicants as opt-in 

covered entities, and, for approved applicants, specify the first year in which the 

opt-in covered entity will be subject to a compliance obligation. 

(c) An entity that voluntarily elects to participate in this Pprogram under section 

95813(b) may rescind its request to opt in to the Pprogram by October 1 of the 

calendar year prior to the first year in which it voluntarily elects to be subject to a 
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compliance obligation pursuant to section 95813(b).  An entity that voluntarily 

elects to participate in the Cap-and-Trade Program under section 95813(h) may 

rescind its request to opt in to the Program by October 1 of the calendar year in 

which it requests approval to be an opt-in covered entity. 

*** 

 (g) Opting out.  At the end of any given compliance period, an opt-in covered entity 

may choose to opt out of the Pprogram provided its annual emission levels for 

any data year remain below the inclusion thresholds set forth in section 95812.  

An entity choosing to opt out of the Pprogram must either fulfill its compliance 

obligations as required pursuant to subarticle 7 or surrender allowances 

equivalent to all the directly allocated allowances it has received from the budget 

years for the compliance period in question.  An opt-in covered entity that wishes 

to opt-out of this Pprogram must apply to the Executive Officer by September 1 

of the last year of a compliance period. 

*** 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

*** 

Subarticle 5: Registration and Accounts 

§ 95830.  Registration with ARB. 

*** 

 (c) Requirements for Registration.  Registration is complete when the Executive 

Officer approves the registration and the accounts administrator informs the 

entity of the approval. 

*** 

 (5) An individual registering as a voluntarily associated entity and having a 

primary residence in the United States, but not located in California, must 

designate an agent for service of process in California.  The agent may be an 
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individual who resides in California, or a corporation, that has previously filed 

a certificate pursuant to California Corporations Code section 1505. 

(6) An entity applying for registration that is not an individual or an entity 

supplying exchange clearing services pursuant to section 95814(a)(1)(C) 

must designate, pursuant to section 95832, either: 

*** 

 (B) An agent for service of process in California.  For entities registering 

into California, the agent may be an individual who resides in 

California, or a corporation, that has previously filed a certificate 

pursuant to California Corporations Code section 1505. 

(7) Any individual who requires access to the tracking system, including the a 

prospective primary account representative, alternate account 

representatives, or account viewing agents for a registered entity, must first 

register as a user in the tracking system. 

(A) An individual qualified to register as a user in the tracking system, 

whether through the California Cap-and-Trade Program or an External 

GHG ETS, cannot apply for more than one user registration. 

*** 

 (8) An entity or individual applicant may be denied registration: 

*** 

(D) If an individual fails to comply with section 95834 Know-Your-Customer 

Requirements or does not provide the documentation required 

pursuant to section 95834 within 30 days of submitting a user 

registration request in the tracking system; 

(E) If an individual is already registered and has a user account under the 

same or a different name.  This provision applies to individuals 

registered in an approved external linked GHG emissions trading 

system that uses the tracking system. 

*** 
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 (f) Information Confidentiality.  The following information collected about individuals 

during the registration process will be treated as confidential by the Executive 

Officer and the accounts administrator to the extent possible, and except as 

needed in the course of oversight, investigation, enforcement and prosecution: 

*** 

 (g) Linking. 

*** 

 (4) Entities With a Compliance Obligation in More than One Jurisdiction. 

*** 

 (B) If an entity registered with an external GHG ETS to which California 

has linked pursuant to subarticle 12 has a compliance obligation with 

California, then the entity must register with California and provide the 

following information in paragraphs 1. to 6. bvelow: 

*** 

6. An individual who is approved by an external GHG ETS with a user 

account and who intends to be designated as a primary account 

representative, alternate account representative, or account 

viewing agent for an entity registering or registered in California 

must submit all California-specific registration attestations and other 

applicable information required by sections 95832, 95833, and 

95834. 

*** 

 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 

 

§ 95831.  Account Types. 

(a) Accounts Created for Registered Entities. 
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(1) The Executive Officer shall not create more than one holding account,  one 

limited use holding account, one compliance account, one aAnnual 

aAllocation hHolding aAccount, or one exchange clearing holding account for 

each entity registered pursuant to 95830. 

*** 

(4) Compliance Accounts.  When the Executive Officer approves a registration 

for a covered entity or opt-in covered entity, the accounts administrator will 

create a compliance account for the entity. 

*** 

 (C) The Executive Officer may transfer compliance instruments into a 

compliance account.  The Executive Officer may remove compliance 

instruments to satisfy a compliance obligation, or when closing an 

account. 

(5) Exchange Clearing Holding Accounts.  When the Executive Officer approves 

registration for an entity identified as a voluntarily associated entity pursuant 

to section 95814(a)(3), then the accounts administrator will create an 

exchange clearing holding account for the entity. 

(A) Entities may transfer compliance instruments to exchange clearing 

holding accounts only for the purpose of transferring control of the 

instruments to the entity performing the clearing function. 

*** 

 (b) Accounts under the Control of the Executive Officer.  The accounts administrator 

will create and maintain the following accounts under the control of the Executive 

Officer: 

*** 

(4) A holding account to be known as the Allowance Price Containment Reserve 

Account: 

(A) Into which the serial numbers of allowances directly allocated to 
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the Allowance Price Containment Reserve pursuant to sections 

95870(a) and 95871(a) will be transferred; and 

*** 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

*** 

§ 95833.  Disclosure of Corporate Associations. 

(a) Criteria for Determining Corporate Associations. 

*** 

 (5) A publicly-_owned electric utility or joint powers agency authority that is the 

operator of an electricity generating facility in California has a direct corporate 

association with the operator of another electricity generating facility in 

California if the same entity operates both generating facilities.  A publicly-

_owned electric utility or joint powers agency authority that is the operator of 

an electricity generating facility in California has a direct corporate association 

with an electricity importer if the same entity operates the generating facility in 

California and is the entity importing electricity. 

*** 

 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

§ 95834.  Know-Your-Customer Requirements. 

*** 

 (b) The individual must provide, within 30 days of submitting a user registration 

request in the tracking system, documentation of the following: 

*** 

(4) Proof of an open bank account in the United States, except as provided in 

section 95834(b)(4)(B) below; 
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(A) The proof must be in the form of a bank statement dated no earlier 

than 3 months prior to submission, must identify the individual holding 

the account, and must contain the name and business address contact 

information of the bank. 

*** 

 (c) An individual who will become an account representative or viewing agent of a 

covered entity or opt-in covered entity as defined in section 95802 may choose to 

provide documentation pursuant to section 95834(b) directly to their employer 

instead of to ARB.  An entity’s director or officer disclosed pursuant to section 

95830(c)(1)(B) must confirm that the individual meets the Know-Your-Customer 

Requirements described in section 95834 and that the entity will retain the 

documentation. 

*** 

 (2) A director or officer disclosed pursuant to section 95830(c)(1)(B) of the 

covered entity who has been disclosed pursuant to section 95830(c)(1)(B) 

must complete an attestation to verify the accuracy and veracity of the 

documentation submitted pursuant to section 95834(b). 

*** 

 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

*** 

§ 95841.  Annual Allowance Budgets for Calendar Years 2013-2050. 

*** 

 (b) The California GHG Allowance Budgets for the years 2032 to 2050 are 

calculated by the following equation: 

*** 
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Table 6-1: 2013-2020 California GHG Allowance Budgets 

Compliance 
Period 

Budget 
Year 

Annual Allowance Budget 
(mMillions of CA GHG 

aAllowances) 

1 
2013 162.8 

2014 159.7 

2 

2015 394.5 

2016 382.4 

2017 370.4 

3 

2018 358.3 

2019 346.3 

2020 334.2 

 

Table 6-2: 2021-2031 California GHG Allowance Budgets 

Compliance 
Period 

Budget 
Year 

Annual Allowance Budget 
(millions of CA GHG allowances) 

4 
2021 320.8 

2022 307.5 

5 
2023 294.1 

2024 280.7 

6 

2025 267.4 

2026 254.0 

2027 240.6 

7 
2028 227.3 

2029 213.9 

8 
2030 200.5 

2031 193.8 
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NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

§ 95841.1  Voluntary Renewable Electricity. 

(a) Voluntary Renewable Electricity Program Requirements.  The end-user, or VRE 

participant acting on behalf of the end-user, must meet the requirements of this 

section.  Generation must be new and not have an online date or have served 

load prior to July 1, 2005.  Allowance retirement for purposes of voluntary 

renewable electricity will begin in 2014 for 2013 generation, and will continue in 

the same manner for subsequent years.  Allowances will be retired annually from 

the Voluntary Renewable Electricity Reserve Account for the preceding year’s 

eligible and approved generation in order of increasing vintage year until the 

account has been exhausted.  For the year in which available allowances are 

exhausted, allowance retirement will be pro-rated among all eligible and 

approved generation.  Voluntary renewable electricity must be directly delivered 

to California.  RECs must represent generation that occurred during the year for 

which allowance retirement is requested.  RECs shall be retired before the 

submittal of the request to retire allowances pursuant to this section. 

*** 

 (b) Reporting Requirements.  The end-user, or the VRE participant acting on behalf 

of the end-user, requesting allowance retirement for eligible generation must 

meet the following requirements for the period in which allowance retirement is 

being requested: 

(1) By July 1 of each year, provide a written request for allowance retirement 

from the Voluntary Renewable Electricity Reserve Account and all required 

documentation for the previous year’s eligible generation or REC purchases.  

The Rrequest must meet the requirements below: 

*** 
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 (E) Contract or settlement data demonstrating the sale to and purchase of 

the electricity or RECs associated with the generation of the electricity 

to the end-user or entity purchasing on behalf of the end-user; and 

(E)(F) Submit the following attestations: 

1. Attest, in writing, Submit a signed attestation to ARB as follows: “I 

certify under penalty of perjury of the laws of the State of California 

that I have not authorized use of, or sold, any renewable electricity 

credits or any claims to the emissions, or lack of emissions, for 

electricity for which I am seeking ARB allowance retirement, in any 

other voluntary or mandatory program.” 

2. Attest, in writing, Submit a signed attestation to ARB as follows: “I 

understand I am voluntarily participating in the California 

Greenhouse Gas Cap-and-Trade Program under title 17, Cal. Code 

of Regs. article 5, and by doing so, I am now subject to all 

regulatory requirements and enforcement mechanisms of this 

voluntary renewable electricity program and subject myself to the 

jurisdiction of California as the exclusive venue to resolve any and 

all disputes.” 

*** 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 

 

*** 

§ 95852.  Emission Categories Used to Calculate Compliance Obligations. 

*** 

(h) Petroleum and Natural Gas Systems.  Operators of the facilities specified in 

section 95101(e)(2)-(5) of MRR have a compliance obligation for every metric ton 

of CO2e from the source types specified in sections 95152(c)-(f) of MRR, except 

as specified in section 95852.2 of this article, that is contained in an emissions 
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data report that has received a positive or qualified positive emissions data 

verification statement report, or for which emissions have been assigned.  

*** 

(j) Limited Exemption of Emissions from the Production of Qualified Thermal 

Output.   

*** 

(1) A facility with a cogeneration unit may apply for the emissions exemption if it 

meets the following two conditions for each year from 2008-2013, starting 

with the first year that a cogeneration unit was operational at the facility, and 

will remain eligible until the year in which either condition is not met, based on 

data reported pursuant to MRR: 

(A) The facility’s annual covered emissions as defined in MRR associated 

with the production of qualified thermal output, as defined in MRR and 

calculated using the following equation, are less than 25,000 metric 

tons of CO2e: 

 

𝐺𝐺𝐺𝐺𝐺𝐺𝑄𝑄𝑄𝑄𝑄𝑄  =  𝑄𝑄𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝 ∗ 0.06244 

 

Where: 

“GHGQTO” is the annual covered emissions for each calendar year, in 

metric tons of CO2e, associated with the production of qualified 

thermal output; 

 

“Qproduced” is the annual amount of qualified thermal output produced 

for each calendar year, from fuels that result in covered emissions, 

measured in MMBtu, at the cogeneration facility.  If Qproduced is 

produced from a cogeneration unit that burns both fuels that result in 

covered emissions and fuels that result in emissions without a 

compliance obligationcommission pursuant to Subarticle 7, then 
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Qproduced is calculated as total qualified thermal output multiplied by the 

ratio of the MMBtus of fuel that produces covered emissions divided by 

the total MMBtus of all fuels combusted in the unit; and, 

*** 

 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

*** 

§ 95854.  Quantitative Usage Limit on Designated Compliance Instruments—

Including Offset Credits. 

*** 

 (b) The total number of compliance instruments identified in section 95854(a) that 

each covered entity may surrender to fulfill the entity’s compliance obligation for 

a compliance period must conform to the following limit: 

 

OO/S must be less than or equal to LO 

 

In which: 

“OO” is = the tTotal number of compliance instruments identified in section 

95854(a) submitted to fulfill the entity’s compliance obligation for the compliance 

period. 

 

“S” is = the cCovered entity’s compliance obligation. 

 
“LO” is = the qQuantitative usage limit on compliance instruments identified in 

section 95854(a), set at 0.08 for the first, second, and the third compliance 

periods; 0.04 for surrendering offset credits for 2021-2025 emissions; and 0.06 

for surrendering offset credits for 2026-2030 emissions. 
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Additional Regulatory Text in section 95854 

“Direct Environmental Benefits in State” 

 

With respect to the quantitative usage limits post-2020, AB 398 further specifies that 

“no more than one-half may be sourced from projects that do not provide direct 

environmental benefits in the state.”  AB 398 defines “direct environmental benefits in 

the state” (DEBS) as “the reduction or avoidance of emissions of any air pollutant in 

the state or the reduction or avoidance of any pollutant that could have an adverse 

impact on waters of the state.”  While science supports that a GHG reduction 

anywhere is a benefit everywhere, AB 398 directs CARB to require additional 

attributes of offset projects to meet the new legislative requirement.   

 

In developing regulatory language to conform to this AB 398 requirement, there are 

several considerations CARB staff is seeking stakeholder feedback on, including: 

 

Legislative intent: Senate Environmental Quality, Appropriations, and Floor reports 

and Assembly Floor, Appropriations, and Natural Resources reports provide some 

indication of what the Legislature intended by this DEBS language.  See 

https://leginfo.legislature.ca.gov/faces/billAnalysisClient.xhtml?bill_id=201720180AB3

98.   

 

Challenges:  Due to the diverse nature of adopted offset protocols, it will be difficult to 

find a single DEBS criterion that applies appropriately to each offset protocol type.  

Moreover, CARB staff will also need to apply criteria retroactively to the tens of 

millions of offsets already issued in the system that may be used for compliance 

surrender for emissions for the year 2021 and forward. 

 

Potential Staff Proposal: Use the exact words in the statute to define DEBS in the 

Regulation.  Because each project type will require further details when implementing 

this new direction, staff is currently focused on developing a general approach to be 

utilized in the Compliance Offset Program.  The following text is only meant to initiate 

discussion on how to implement a general approach.  

 

Require each new project to provide additional information regarding: 

• Location of reduction or avoided emissions of any air pollutant, in addition to 

GHGs for which the project is receiving credits. 

• Location of reduction or avoidance of any pollutant that could have an adverse 

impact on the waters of the state. 

https://leginfo.legislature.ca.gov/faces/billAnalysisClient.xhtml?bill_id=201720180AB398
https://leginfo.legislature.ca.gov/faces/billAnalysisClient.xhtml?bill_id=201720180AB398
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o If location of reduction or avoided emissions are physically located in 

California, no further information is needed. 

o If project is located adjacent to a water body that flows within or into 

California, no further information is needed. 

 

A project that does not meet the requirements above is not automatically disqualified 

from being considered as having direct environmental benefits in the state.  The 

project would have an opportunity to demonstrate it does meet the legislative direction 

by providing additional information.  If the project is not able to demonstrate it meets 

the legislative direction, it would be considered as not meeting the DEBS requirement.  

Additional information could be as follows:  

• Provide additional material for how project meets the DEBS requirement: 
o Scientific, peer-reviewed material  

o Intergovernmental Panel on Climate Change or government agency 

reports  

o Monitoring or other analytical data 

o What other information should we list? Or is there a general statement 

we could add that captures only using high quality information or data to 

be submitted in this demonstration? 

• For existing projects for which credits have been issued, CARB staff will also 

need to develop a process to meet the DEBS requirements.   A potential 

process could include the following steps: 

o The same submittal requirements as for new projects so that all projects 

that exist where the resulting offsets have not been used for compliance 

are assessed against the same criteria as new projects moving forward.  

Staff is seeking feedback on whether there are other ways to address 
existing projects where the offsets have not been used for compliance,  

o Submittal and verification deadline.  Staff would propose existing 

projects must submit such information starting within six months of 

credit issuance, but no later than December 31, 2021, to ensure projects 

recognized as meeting DEBS can be identified prior to any surrender of 

compliance instruments in 2022 to meet a compliance obligation for 

2021 emissions. 

 

*** 
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NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

*** 

§ 95856.  Timely Surrender of Compliance Instruments by a Covered Entity. 

*** 

 (e) Determination of Full Compliance Period Compliance Obligation. 

(1) When a positive or qualified positive emissions data verification statement or 

assigned emissions for any year is received by ARB, then those emissions for 

the source categories in section 95852 contribute toequal the full compliance 

period compliance obligation pursuant to section 95853. 

(2) If a positive or qualified positive emissions data verification statement for any 

year of the compliance period is not received by ARB by the applicable 

verification deadline as set forth in MRR, ARB will assign emissions according 

to the requirements set forth in section 95103(g) of MRR for the emissions for 

the source categories in section 95852.  The assigned emissions value then 

contributes toequals the full compliance period compliance obligation 

pursuant to section 95853. 

*** 

 (h) Annual and Full Compliance Period Compliance Instrument Requirements. 

(1) When a covered entity or opt-in covered entity surrenders compliance 

instruments to meet its annual compliance obligation pursuant to section 

95856(d), the Executive Officer will retire them from the Compliance Account 

in the following order: 

*** 

 (D) The current calendar year’s vintage allowances and allowances 

allocated just before the annual surrender deadline up to the true-up 

allowance amount as determined in sections 95891(b), 95891(c)(2)(B), 

95891(f)(1), or 95894(c) if an entity was eligible to receive true up 
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allowances pursuant to section 95891(b), 95891(c)(2)(B), 95891(f)(1), 

or 95894(c). 

(2) When a covered entity or opt-in covered entity surrenders compliance 

instruments to meet its full compliance period compliance obligation pursuant 

to section 95856(f), the Executive Officer will retire them from the Compliance 

Account in the following order: 

(A) Offset credits specified in section 95820(b) and sections 95821(b) 

through (d) with oldest credits retired first and subject to the 

quantitative usage limit set forth in section 95854;: 

*** 

 (D) The current calendar year’s vintage allowances and allowances 

allocated just before the full compliance period surrender deadline up 

to the true-up allowance amount as determined in section 95891(b), 

95891(c)(2)(B), 95891(f)(1), or 95894(c) if an entity was eligible to 

receive true up allowances pursuant to section 95891(b), 

95891(c)(2)(B), 95891(f)(1), or 95894(c). 

(3) An entity that is not eligible to receive true up allowances pursuant to section 

95891(b), 95891(c)(2)(B), 95891(f)(1) or 95894(c) cannot use the current 

calendar year’s vintage allowances or allowances allocated just before the 

current surrender deadline to meet the timely surrender of compliance 

instrument requirements in section 95856. 

*** 

 (4) An electric distribution utility will not be in violation of section 95892(d)(5) 

when the Executive Officer retires compliance instruments, if the electric 

distribution utility has a sufficient quantity of eligible compliance instruments 

not allocated pursuant to section 95870(d) in its compliance account, at the 

time the timely surrender of compliance instruments by a covered entity is 

due, pursuant to section 95856, that is at least equal to its compliance 



**FOR DISCUSSION PURPOSES ONLY – 
NOT PART OF A FORMAL RULEMAKING PROCESS** 

 
Legal Disclaimer: This is an unofficial electronic version of a preliminary discussion draft of the Cap-and-Trade 
Regulation that contains potential single and double underline-strikeout text revisions for the purpose of soliciting 
stakeholder feedback on possible changes.  
 

June 2018 21 

obligation for any transactions for which the use of allocated allowance value 

is prohibited under section 95892(d)(5). 

 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

*** 

Subarticle 8: Disposition of Allowances 

§ 95870.  Disposition of Vintage 2013-2020 Allowances. 

*** 

 (e) Allocation to Industrial Covered Entities.  Allowances allocated for the purposes 

of industry assistance shall be transferred to annual allocation holding accounts 

for industrial sectors listed in Table 8-1.  Allowances in the annual allocation 

holding account are transferred to the Holding Account on January 1 of the 

vintage year of the allowances. 

*** 

 (3) The total amount of allowances allocated for the purposes of industry 

assistance shall not exceed the available amount of allowances after 

accounting for allocations made pursuant to sections 95870(a) through (d) 

and sections 95870(f) and (h).  If the amount calculated under the 

methodology set forth in section 95891 exceeds the amount of allowances 

available, the number of allowances available will be prorated equally across 

all eligible industrial covered entities.  The proration will be calculated using 

the share of allowances available after accounting for all allocations made 

pursuant to sections 95870(a) through (d) and sections 95870(f) and (h) 

compared to total allowances that would be distributed according to the 

methodology set forth in section 95891. 

 

*** 
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(i) Auction Proceeds for AB 32 Statutory Objectives. 

(1) Beginning in 2015, 10 percent of all remaining allowances from each vintage 

not allocated for uses specified in section 95870(a) are eligible to be sold 

pursuant to section 95913(f)(5). 

(2) All remaining allowances not allocated for uses specified in sections 95870(a) 

through (h) or section 95870(i)(1) will be designated for sale at auction.  The 

proceeds from the sale of these allowances will be deposited into the 

Greenhouse Gas Reduction Fund created pursuant to Government Code 

section 16428.8, and will be available for appropriation by the Legislature for 

the purposes designated in California Health and Safety Code sections 38500 

et seq. and consistent with the requirements of Chapter 4.1 (commencing 

with Section 39710) of Part 2 of Division 26 of the California Health and 

Safety Code and Article 9.7 (commencing with Section 16428.8) of Chapter 2 

of Part 2 of Division 4 of Title 2 of the Government Code. 

 

(j) Allocation to Waste-to-Energy Facilities.  Allowances available for allocation to 

waste-to-energy facilities each budget year shall only be calculated as set forth in 

sections 95852(k) and 95891(f).  The Executive Officer will place an annual 

allocation in the annual allocation holding account of each eligible waste-to-

energy facility by October 24, 2019 for allocation from the 2020 annual allowance 

budget.  2018 and 2019 vintage true-up allowances will be placed in the annual 

allocation holding account of each eligible waste-to-energy facility by October 24, 

2019. 

 

 

Additional Regulatory Text in section 95870 and 95871 

Retirement for Bankruptcy Situations 

 

CARB has initiated a separate, more narrow rulemaking to further clarify that the Cap-

and-Trade Regulation requires a successor entity after a change in ownership to be 

responsible for the outstanding, pre-transfer compliance obligation of the predecessor 
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covered entity.  This separate rulemaking was approved by the Board in March 2018 

and went into effect on May 30, 2018is scheduled to be considered and voted on by the 

Board at the March 2018 Board hearing.  In addition to that clarification, CARB staff 

intendswillto include regulatory amendments to section 95870 to ensure that any 

unaccounted-for emissions due to bankruptcy or other circumstances such as EIM 

Outstanding Emissions are retired from the allowance budget prior to designation of 

allowances to auction.  CARB staff has continues to work on not yet developed 

proposed language to accomplish this, and is interested in stakeholder feedback on the 

concept. 
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Table 8-1: Assistance Factors by Industrial Activity and Covered Industrial Sectors for 2013-2020 

 

Leakage Risk 
Classification 

NAICS Sector Definition 
NAICS 
Code 

Activity (a) 

Assistance Factor (AFa) 
by Budget Year 

2013-
2014 

2015-
2017 

2018-
2020 

2021-
2030 

 
 
 
 
 
 
 
 
 
 
 
 

High 
 
 
 
 
 
 
 
 
 
 
 
 
 

Crude Petroleum and Natural 
Gas Extraction 

211111 

Thermal EOR Crude Oil 
Extraction 

100% 100% 100% 100% 

Non-Thermal Crude Oil 
Extraction 

100% 100% 100% 100% 

Natural Gas Processing 
>25 MMscf/day 

100% 100% 100% 100% 

Natural Gas Liquid Extraction 211112 
Natural Gas Liquid 
Processing 

100% 100% 100% 100% 

All Other Metal Ore Mining 212299 Rare Earth Production 100% 100% 100% 100% 

Potash, Soda, and Borate 
Mineral Mining 

212391 

Mining and Manufacturing of 
Soda Ash and Related 
Products 

100% 100% 100% 100% 

Mining and Manufacturing of 
Borates 

100% 100% 100% 100% 

All Other Nonmetallic Mineral 
Mining 

212399 

Diatomaceous Earth Mining 100% 100% 100% 100% 

Freshwater Diatomite Filter 
Aids Manufacturing  

100% 100% 100% 100% 

Wet Corn Milling 311221 Wet Corn Milling 100% 100% 100% 100% 

Paper (except Newsprint) 
Mills 

322121 
Paper (except Newsprint) 
Mills 

100% 100% 100% 100% 
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Leakage Risk 
Classification 

NAICS Sector Definition 
NAICS 
Code 

Activity (a) 

Assistance Factor (AFa) 
by Budget Year 

2013-
2014 

2015-
2017 

2018-
2020 

2021-
2030 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

High 
 

Paperboard Mills 322130 

Recycled Boxboard 
Manufacturing 

100% 100% 100% 100% 

Recycled Linerboard 
(Testliner) Manufacturing 

100% 100% 100% 100% 

Recycled Medium (Fluting) 
Manufacturing 

100% 100% 100% 100% 

All Other Petroleum and Coal 
Products Manufacturing 

324199 Coke Calcining 100% 100% 100% 100% 

All Other Basic Inorganic 
Chemical Manufacturing 

325188 Sulfuric Acid Regeneration 100% 100% 100% 100% 

Cyclic Crude, Intermediate, 
and Gum and Wood 
Chemical Manufacturing 

325194 
Cyclic Crude, Intermediate, 
and Gum and Wood 
Chemical Manufacturing 

100% 100% 100% 100% 

All Other Basic Organic 
Chemical Manufacturing 

325199 
All Other Basic Organic 
Chemical Manufacturing 

100% 100% 100% 100% 

Nitrogenous Fertilizer 
Manufacturing 

325311 
 

Nitrogenous Fertilizer 
Manufacturing 

100% 100% 100% 100% 

Nitric Acid Production 100% 100% 100% 100% 

Calcium Ammonium Nitrate 
Solution Production 

100% 100% 100% 100% 

Flat Glass Manufacturing 327211 Flat Glass Manufacturing 100% 100% 100% 100% 

Glass Container 
Manufacturing 

327213 
Container Glass 
Manufacturing 

100% 100% 100% 100% 

Cement Manufacturing 327310 Cement Manufacturing 100% 100% 100% 100% 

Lime Manufacturing 327410 
Lime Manufacturing 100% 100% 100% 100% 

Dolime Manufacturing 100% 100% 100% 100% 

Mineral Wool Manufacturing 327993 Fiber Glass Manufacturing 100% 100% 100% 100% 
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Leakage Risk 
Classification 

NAICS Sector Definition 
NAICS 
Code 

Activity (a) 

Assistance Factor (AFa) 
by Budget Year 

2013-
2014 

2015-
2017 

2018-
2020 

2021-
2030 

Iron and Steel Mills 331111 
Steel Production Using an 
Electric Arc Furnace 

100% 100% 100% 100% 

Rolled Steel Shape 
Manufacturing 

331221 
Hot Rolled Steel Sheet 
Production 

100% 100% 100% 100% 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Medium 
 
 
 
 
 
 
 
 
 

Other Food Crops Grown 
Under Cover 

111419 
Other Food Crops Grown 
Under Cover 

100% 100% 75% 100% 

Food Manufacturing 311 Food Manufacturing 100% 100% 75% 100% 

Fruit and vegetable canning 311421 

Aseptic Tomato Paste 
Processing 

100% 100% 75% 100% 

Aseptic Whole and Diced 
Tomato Processing 

100% 100% 75% 100% 

Non-Aseptic Tomato Paste 
and Tomato Puree 
Processing 

100% 100% 75% 100% 

Non-Aseptic Whole and 
Diced Tomato Processing 

100% 100% 75% 100% 

Non-Aseptic Tomato Juice 
Processing 

100% 100% 75% 100% 

Poultry Processing 311615 

Whole Chicken and Chicken 
Parts Processing 

100% 100% 75% 100% 

Poultry Deli Product 
Processing 

100% 100% 75% 100% 

Protein Meal and Fat 
Processing 

100% 100% 75% 100% 

Dried and Dehydrated Food 
Manufacturing 

311423 

Dehydrated Garlic Processing 100% 100% 75% 100% 

Dehydrated Onion 
Processing 

100% 100% 75% 100% 
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Leakage Risk 
Classification 

NAICS Sector Definition 
NAICS 
Code 

Activity (a) 

Assistance Factor (AFa) 
by Budget Year 

2013-
2014 

2015-
2017 

2018-
2020 

2021-
2030 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Medium 
 
 
 
 
 
 
 

Dehydrated Chili Pepper 
Processing 

100% 100% 75% 100% 

Dehydrated Spinach 
Processing 

100% 100% 75% 100% 

Dehydrated Parsley 
Processing 

100% 100% 75% 100% 

Dairy Product Manufacturing 31151 

Fluid Milk Product Processing 100% 100% 75% 100% 

Butter processing 100% 100% 75% 100% 

Condensed Milk Processing 100% 100% 75% 100% 

Milk Powder (Low Heat) 
Processing 

100% 100% 75% 100% 

Milk Powder (Medium Heat 
and High Heat) Processing 

100% 100% 75% 100% 

Buttermilk Powder 
Processing 

100% 100% 75% 100% 

Intermediate Dairy 
Ingredients Processing 

100% 100% 75% 100% 

Cheese Processing 100% 100% 75% 100% 

Lactose Processing 100% 100% 75% 100% 

Whey Protein Concentrate 
Processing 

100% 100% 75% 100% 

Deproteinized Whey 
Processing 

100% 100% 75% 100% 

Roasted Nuts and Peanut 
Butter Manufacturing 

311911 

Almond Blanching 100% 100% 75% 100% 

Almond Flavoring 100% 100% 75% 100% 

Almond Pasteurizing 100% 100% 75% 100% 
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Leakage Risk 
Classification 

NAICS Sector Definition 
NAICS 
Code 

Activity (a) 

Assistance Factor (AFa) 
by Budget Year 

2013-
2014 

2015-
2017 

2018-
2020 

2021-
2030 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Medium 
 
 
 
 
 
 
 

Pistachio Flavoring 100% 100% 75% 100% 

Pistachio Hulling and Drying 100% 100% 75% 100% 

Snack Food Manufacturing 31191 

Fried Potato Chips 
Processing 

100% 100% 75% 100% 

Baked Potato Chips 
Processing 

100% 100% 75% 100% 

Corn Chips Processing 100% 100% 75% 100% 

Corn Curls Processing 100% 100% 75% 100% 

Pretzel Processing 100% 100% 75% 100% 

Beet sugar manufacturing 311313 Beet sugar manufacturing 100% 100% 75% 100% 

Cut and Sew Apparel 
Manufacturing 

3152 
Cut and Sew Apparel 
Manufacturing 

100% 100% 75% 100% 

Breweries 312120 
Brewing 100% 100% 75% 100% 

Lager Beer Manufacturing 100% 100% 75% 100% 

Wineries 312130 

Distilled Spirits Production 100% 100% 75% 100% 

Dry Color Concentrate 
Production 

100% 100% 75% 100% 

Grape Juice Concentrate 
Production 

100% 100% 75% 100% 

Grape Seed Extract 
Production 

100% 100% 75% 100% 

Liquid Color Concentrate 
Production 

100% 100% 75% 100% 

Petroleum Refineries 324110 Petroleum Refining 100% 100% 75% 100% 



**FOR DISCUSSION PURPOSES ONLY – 
NOT PART OF A FORMAL RULEMAKING PROCESS** 

 
Legal Disclaimer: This is an unofficial electronic version of a preliminary discussion draft of the Cap-and-Trade Regulation that contains potential single and double 
underline-strikeout text revisions for the purpose of soliciting stakeholder feedback on possible changes.  
 

June 2018 29 

Leakage Risk 
Classification 

NAICS Sector Definition 
NAICS 
Code 

Activity (a) 

Assistance Factor (AFa) 
by Budget Year 

2013-
2014 

2015-
2017 

2018-
2020 

2021-
2030 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Medium 

Asphalt Paving Mixture and 
Block Manufacturing 

324121 
Asphalt Paving Mixture and 
Block Manufacturing 

100% 100% 75% 100% 

Industrial Gas Manufacturing 325120 

On-Purpose Hydrogen Gas 
Production 

100% 100% 75% 100% 

Liquid Hydrogen Production 100% 100% 75% 100% 

Ethyl Alcohol Manufacturing 325193 Ethyl Alcohol Manufacturing 100% 100% 75% 100% 

Biological Product (Except 
Diagnostic) Manufacturing 

325414 
Biological Product (Except 
Diagnostic) Manufacturing 

100% 100% 75% 100% 

Gypsum Product 
Manufacturing 

327420 
Plaster Manufacturing 100% 100% 75% 100% 

Stucco Manufacturing 100% 100% 75% 100% 

Rolled Steel Shape 
Manufacturing 

331221 

Pickled Steel Sheet 
Production 

100% 100% 75% 100% 

Cold Rolled and Annealed 
Steel Sheet Production 

100% 100% 75% 100% 

Galvanized Steel Sheet 
Production 

100% 100% 75% 100% 

Tin Steel Plate Production 100% 100% 75% 100% 

Secondary Smelting and 
Alloying of Aluminum 

331314 
Aluminum and Aluminum 
Alloy Billet Manufacturing 

100% 100% 75% 100% 

Secondary Smelting, 
Refining, and Alloying of 
Nonferrous Metal (Except 
Copper and Aluminum) 

331492 Lead Acid Battery Recycling 100% 100% 75% 100% 

Iron Foundries 331511 
Iron Foundries 100% 100% 75% 100% 

Ductile Iron Pipe 
Manufacturing 

100% 100% 75% 100% 

Hardware Manufacturing 332510 Hardware Manufacturing 100% 100% 75% 100% 
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Leakage Risk 
Classification 

NAICS Sector Definition 
NAICS 
Code 

Activity (a) 

Assistance Factor (AFa) 
by Budget Year 

2013-
2014 

2015-
2017 

2018-
2020 

2021-
2030 

Turbine and Turbine 
Generator Set Units 
Manufacturing 

333611 
Testing of Turbines and 
Turbine Generator Sets 

100% 100% 75% 100% 

Low 

Pharmaceutical and Medicine 
Manufacturing 

325412 
Pharmaceutical and Medicine 
Manufacturing 

100% 100% 50% 100% 

Nonferrous Forging 332112 
Nonferrous Metal Forging 100% 100% 50% 100% 

Seamless Rolled Ring 100% 100% 50% 100% 

Automobile Manufacturing 336111 Automobile Manufacturing 100% 100% 50% 100% 

Aircraft Manufacturing 336411 Aircraft Manufacturing 100% 100% 50% 100% 

Guided Missile and Space 
Vehicle Manufacturing 

336414 
Guided Missile and Space 
Vehicle Manufacturing 

100% 100% 50% 100% 

Support Activities for Air 
Transportation
    

 
   

4881 
Support Activities for Air 
Transportation 

100% 100% 50% 100% 

 
 
NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code and Section 16428.8, Government Code. 
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Additional Regulatory Text in section 95870 

Potential Changes to Table 8-1 

 

AB 32 and AB 398 require that CARB minimize leakage, which in this context refers 

to the relocation of emissions outside of the State in response to the Cap-and-Trade 

Program.  Allowances are allocated to industry to mitigate against emissions leakage.  

Covered sectors affiliated with specific NAICS codes have been categorized as high, 

medium, and low leakage risk according to CARB’s 2010 assessment of industrial 

leakage risk (1).  For the period 2018-2020, the current regulation sets assistance 

factors to 100 percent for high leakage risk, 75 percent for medium leakage risk, and 

50 percent for low leakage risk.  This means that the calculated allowances for 

covered entities are adjusted by those percentages.  With respect to assistance 

factors for budget years 2018 to 2020, Board Resolution 17-21 directs staff to “… 

propose subsequent regulatory amendments to provide a quantity of allocation, for 

the purposes of minimizing emissions leakage, to industrial entities for 2018 through 

2020 by using the same assistance factors in place for 2013 through 2017.”  

Assistance factors from 2013 to 2017 were 100 percent for all industry sectors and all 

leakage classifications. 

 

For background, when the Program was initially designed, assistance factors were set 

at 100 percent and were proposed to drop each compliance period as there was an 

expectation for carbon pricing or carbon regulations to phase-in in other regions.  

Board resolutions 11-32 (2) and 12-33 directed CARB staff to evaluate and “if 

necessary, … modify the leakage risk determinations to be implemented prior to the 

allocation of allowances for the second compliance period.” (3)  During the 2013 

regulatory amendment process, in an abundance of caution, staff proposed delaying 

the reduction in the assistance factor by one compliance period so they would not 

reduce until the 2018 to 2020 compliance period.  This was to allow for the completion 

of new research commissioned by CARB (4, 5, 6) that would improve understanding 

of the specific factors that increase potential leakage risk posed by the long-term 

implementation of the Program on industrial sectors. 

 

Staff has continued to evaluate data from focused studies and continues to discuss 

leakage risk with each industrial sector as part of developing proposals for assistance 

factors for the third compliance period.  Moving forward, we are hopeful actions under 

the Paris Agreement will help increase the use of regional policies aimed at 

addressing GHGs, which would mean that California industry and competitors in other 

regions will face similar requirements.  
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At this time, with AB 398 setting the assistance factors at 100 percent commencing in 

2021, with data that shows we are on track to achieve the 2020 target early, and 

given the much deeper reductions needed in the next decade, staff believes a smooth 

allocation path between 2017 and 2021 is the most conservative approach to protect 

against emissions leakage, enable earlier investments in onsite equipment upgrades, 

and allow for economic growth. 

 

Importantly, a 100 percent assistance factor does not mean businesses get all the 

allowances they need to comply with the Program—they still need to reduce 

emissions onsite or seek out additional allowances.  By 2030, businesses will receive 

about half of the allowances they receive today: allocation continues to drop each 

year at the same rate as the overall California emission budget declines in the 

Program.  Between 2021 and 2030, the cap decline rate almost doubles from what it 

is today.  

 

Through past rulemakings, which included significant stakeholder engagement on this 

topic, and evaluation of current circumstances and legislation, CARB has analysed 

this issue and considered many factors to date.  Staff requests feedback on what 

additional factors should be considered in evaluating this issue.  Staff will need to 

make a determination as to whether we consider those factors, or maintain the 

conservative approach as we did in the second compliance period and set assistance 

factors to 100 percent to ensure smooth operation of the Program going into 2021.   

 

The figure below shows the estimated compliance costs with and without the change 

in the assistance factors for sectors at low- and medium-risk of leakage.  
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(1) ARB (2010) Staff Report: Initial Statement of Reasons (ISOR) Part 1. Volume IV: 

Appendix K. Leakage Analysis. Retrieved from: 

https://www.arb.ca.gov/regact/2010/capandtrade10/capv4appk.pdf 

(2) Board Resolution 11-32: https://www.arb.ca.gov/board/res/2011/res11-32.pdf 

(3) Board Resolution 12-33: https://arb.ca.gov/board/res/2012/res12-33.pdf 

(4) Fowlie et al. (May 2016), “Measuring Leakage Risk,” Retrieved from: 

https://www.arb.ca.gov/cc/capandtrade/meetings/20160518/ucb-intl-leakage.pdf 

(5) Gray, et al. (May 2016), “Employment and Output Leakage under California’s Cap-

and-Trade Program.” Retrieved from: 

https://www.arb.ca.gov/cc/capandtrade/meetings/20160518/rff-domestic-leakage.pdf 

(6) Hamilton et al. (May 2016), “Production and Emissions Leakage from California’s Cap-

and-Trade Program in Food Processing Industries: Case Study of Tomato, Sugar, Wet 

Corn and Cheese Markets.” Retrieved from: 

https://www.arb.ca.gov/cc/capandtrade/meetings/20160518/calpoly-food-process-

leakage.pdf   

§ 95871.  Disposition of Allowances from Vintage Year 2021 and Beyond. 

*** 

 (d) Allocation to Industrial Covered Entities. Allowances allocated for the purposes of 

industry assistance shall be transferred to annual allocation holding accounts for 

https://www.arb.ca.gov/regact/2010/capandtrade10/capv4appk.pdf
https://www.arb.ca.gov/board/res/2011/res11-32.pdf
https://arb.ca.gov/board/res/2012/res12-33.pdf
https://www.arb.ca.gov/cc/capandtrade/meetings/20160518/ucb-intl-leakage.pdf
https://www.arb.ca.gov/cc/capandtrade/meetings/20160518/rff-domestic-leakage.pdf
https://www.arb.ca.gov/cc/capandtrade/meetings/20160518/calpoly-food-process-leakage.pdf
https://www.arb.ca.gov/cc/capandtrade/meetings/20160518/calpoly-food-process-leakage.pdf
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industrial sectors listed in Table 8-1.  Allowances in the annual allocation holding 

account are transferred to the holding account on January 1 of the vintage year 

of the allowances. 

(1) The Executive Officer will allocate allowances to each eligible covered entity 

by October 24 of each calendar year 2020-2029 for allocations from 2021-

2030 annual allowance budgets. 

(2) Allocation to eligible covered entities shall be conducted using the assistance 

factors specified for each listed industrial activity found in Table 8-1 and the 

methodology set forth in section 95891. 

(3) The total amount of allowances allocated for the purposes of industry 

assistance shall not exceed the available amount of allowances after 

accounting for allocations made pursuant to sections 95871(a) through (c) 

and sections 95871(e) and (g).  If the amount calculated under the 

methodology set forth in section 95891 exceeds the amount of allowances 

available, the number of allowances available will be prorated equally across 

all eligible industrial covered entities.  The proration will be calculated using 

the share of allowances available after accounting for all allocations made 

pursuant to sections 95871(a) through (c) and sections 95871(e) and (g)  

compared to total allowances that would be distributed according to the 

methodology set forth in section 95891. 

(4) Industrial entities that purchase electricity or legacy contract qualified thermal 

output pursuant to a legacy contract and who receive allocation under this 

section shall have their allocation reduced as specified in section 95891(e). 

*** 

 (f) Allocation to Legacy Contract Generators.   

[(1)  Placeholder for further clarification on allocation to legacy contract generators 

without an industrial counterparty.] 

(2) Allowances will be allocated to legacy contract generators with an industrial 

counterparty pursuant to section 95894 for the term of the contract.  The 
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Executive Officer will transfer allowance allocations into each eligible 

generator’s annual allocation holding account by October 24 of each calendar 

year during the term of the contract for eligible legacy contract emissions 

pursuant to the methodology set forth in section 95894 beginning in 2020 for 

allocation from the 2021 annual allowance budget. 

*** 

 (i) Allocation to Waste-to-Energy Facilities.  Allowances available for allocation to 

waste-to-energy facilities each budget year shall only be calculated as set forth in 

section 95891(f). The Executive Officer will place an annual individual allocation 

in the annual allocation holding account of each eligible waste-to-energy facility 

by October 24 of each calendar year beginning in 2020 for allocation from the 

2021 annual allowance budget and ending in 2023 for allocation from the 2024 

annual allowance budget.  Annual allocation to eligible waste-to-energy facilities 

will end when landfill organics diversion is required to achieve a 75 percent 

diversion rate by 2025.  

 
*** 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code and 
Section 16428.8, Government Code. 
 

Subarticle 9: Direct Allocations of California GHG Allowances 

§ 95890.  General Provisions for Direct Allocations. 

*** 

 (e) Eligibility Requirements for Legacy Contract Generators.  A legacy contract 

generator with an industrial counterparty or legacy contract generator without an 

industrial counterparty that has demonstrated its eligibility to the satisfaction of 

the Executive Officer pursuant to section 95894 of this regulation shall be eligible 

for direct allocation of allowances if it has complied with the requirements of MRR 
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and has obtained a positive or a qualified positive emissions data verification 

statement pursuant to MRR. 

*** 

 (g) Eligibility Requirements for Public Wholesale Water Agencies.  A public 

wholesale water agency shall be eligible for direct allocations of California GHG 

allowances if it has complied with the requirements of MRR, and has obtained a 

positive or qualified positive emissions data verification statement for the prior 

year pursuant to MRR. 

*** 

 (l) Eligibility Requirements for Waste-to-Energy Facilities.  A waste-to-energy facility 

that is a covered entity shall be eligible for direct allocations of California GHG 

allowances if it has a compliance obligation for the year for which it is receiving 

allocation, has complied with the requirements of MRR, and has obtained a 

positive or qualified positive emissions data verification statement for the prior 

year pursuant to MRR.  A waste-to-energy facility shall not be eligible for any 

direct allocation of allowances for any data year for which it is not a covered 

entity or an opt-in covered entity. 

 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

§ 95891.  Allocation for Industry Transition Assistance and Leakage Minimization. 

(a) The Executive Officer shall determine the amount of allowances directly allocated 

to each eligible covered entity or opt-in covered entity using the product output-

based allocation calculation methodology specified in section 95891(b) if the 

entity conducts an activity listed in both Table 8-1 and Table 9-1.  The Executive 

Officer shall determine the amount of allowances directly allocated to each 

eligible covered entity or opt-in covered entity using the energy-based allocation 
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calculation methodology specified in section 95891(c) if the entity conducts an 

activity listed in Table 8-1 but not listed in Table 9-1. 

(1) New Entrant Industrial Allocation Without Leakage Risk.  Covered facilities 

that do not have a leakage risk in Table 8-1 are eligible to receive allocated 

allowances under the new entrant energy-based allocation methodology 

pursuant to section 95891(c)(2) if the first three digits of the facility NAICS 

code matches a NAICS code in Table 8-1.  The leakage risk classification for 

these new entrant facilities shall be low until a leakage risk classification is 

added to Table 8-1 for the industrial activity in which the facility operatesfor 

that sector.  Food processors that are only classified by a three digit NAICS 

code are exempt from this classification and shall have the same leakage risk 

as the general 311 food processing NAICS code in Table 8-1. 

 

*** 

 

(c) Energy-Based Allocation Calculation Methodology.  The Executive Officer shall 

calculate the amount of California GHG Allowances directly allocated under the 

energy-based methodology annually using the following formula: 

 

𝐴𝐴𝑡𝑡 = �𝑆𝑆𝐶𝐶𝑝𝑝𝐶𝐶𝐶𝐶𝑝𝑝𝐶𝐶𝑝𝑝𝑝𝑝 ∗ 𝐵𝐵𝑆𝑆𝑡𝑡𝑝𝑝𝑆𝑆𝐶𝐶 + 𝐹𝐹𝐶𝐶𝑝𝑝𝐶𝐶𝐶𝐶𝑝𝑝𝐶𝐶𝑝𝑝𝑝𝑝 ∗ 𝐵𝐵𝐹𝐹𝑝𝑝𝑝𝑝𝐹𝐹 − 𝑒𝑒𝑆𝑆𝑝𝑝𝐹𝐹𝑝𝑝 ∗ 𝐵𝐵𝐸𝐸𝐹𝐹𝑝𝑝𝑝𝑝𝑡𝑡𝑝𝑝𝐸𝐸𝑝𝑝𝐸𝐸𝑡𝑡𝐸𝐸

+ 𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑒𝑒𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃� ∗ 𝐴𝐴𝐹𝐹𝑆𝑆,𝑡𝑡 ∗ 𝑃𝑃𝑆𝑆,𝑡𝑡 

 

Where: 

“At” is the amount of California GHG allowances directly allocated to the operator 

of an industrial facility with an energy-based allocation from budget year “t”; 

 

“t” is the budget year from which the direct allocation occurs; 
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“SConsumed” is the historical baseline annual arithmetic mean amount of steam 

consumed, measured in MMBtu, at the industrial facility for any industrial 

process, including heating or cooling applications.  This value shall exclude any 

steam used to produce electricity.  This value shall exclude steam produced from 

an onsite cogeneration unit; 

 

“BSteam” is the emissions efficiency benchmark per unit of steam, 0.06244 

California GHG Allowances/MMBtu Steam; 

 

“FConsumed” is the historical baseline annual arithmetic mean amount of energy 

produced due to fuel combustion at a giventhe facility, measured in MMBtu.  The 

Executive Officer shall calculate this value based on measured higher heating 

values or the default higher heating value of the applicable fuel in Table C–1 of 

subpart C, title 40, Code of Federal Regulations, Part 98 (October 20, 2009).  

This value shall include any energy from fuel combusted in an onsite electricity 

generation or cogeneration unit.  This value shall exclude energy to generate the 

steam accounted for in the “SConsumed” term; 

 

“BFuel” is the emissions efficiency benchmark per unit of energy from fuel 

combustion, 0.05307 California GHG Allowances/MMBtu; 

 

“eSold” is the historical baseline annual arithmetic mean amount of electricity sold 

or provided for off-site use, measured in MWh; 

 

“BElectricity” is the emissions efficiency benchmark per unit of electricity sold or 

provided to off-site end users, 0.431 California GHG Allowances/MWh; 

 

“ProcessEmissions” is the historical baseline annual arithmetic mean  
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process emissions (as defined in section 95802(a)) for the industrial facility, 

measured in metric tons of CO2 equivalent 

 

“AFa,t” is the assistance factor for budget year “t” assigned to the facility for 

activity “a” as specified in Table 8-1; and 

 

“c a,t” is the cap adjustment factor for budget year “t” assigned to the facility for 

activity “a” to account for cap decline as specified in Table 9-2. 

 

(1) Data Sources. 

(A) In determining the appropriate baseline values, the Executive Officer 

may employ all available data reported to ARB under MRR for data 

years 2008-2010.  If necessary, the Executive Officer will solicit 

additional data to establish a representative baseline allocation. 

(B) Recognition of California Climate Action Registry membership.  If a 

facility reported facility level, third-party verified, greenhouse gas 

emissions data to the California Climate Action Registry for data years 

2000-2007, the Executive Officer may consider these years in 

determining the representative annual baseline value.  If necessary the 

Executive Officer will solicit additional data for these data years. 

(2) New Entrants Energy-Based Allocation Methodology.  For covered facilities 

that are eligible for free allocation pursuant to section 95891(c) and either 

were not allocated InitialAllocation from budget year t-1 or were allocated 

pursuant to section 95891(c)(2) from budget year t-1, allowance allocation 

shall be determined by the Executive Officer using the following methodology. 

 

(A) Opt-In Covered Entities without Historical Baseline Emissions Data.  

For opt-in covered entities of facilities that have no historical emissions 

data reported to ARB under MRR, the Executive Officer shall calculate 
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the amount of California GHG Allowances directly allocated under the 

energy-based methodology annually using the following formula: 

 

𝐴𝐴𝑆𝑆,𝑡𝑡 = �𝐹𝐹𝐶𝐶𝑝𝑝𝐶𝐶𝐶𝐶𝑝𝑝𝐶𝐶𝑝𝑝𝑝𝑝,𝑝𝑝𝐶𝐶𝑡𝑡 × 𝐵𝐵𝐹𝐹𝑝𝑝𝑝𝑝𝐹𝐹 − 𝑒𝑒𝑆𝑆𝑝𝑝𝐹𝐹𝑝𝑝,𝑝𝑝𝐶𝐶𝑡𝑡 × 𝐵𝐵𝐸𝐸𝐹𝐹𝑝𝑝𝑝𝑝𝑡𝑡𝑝𝑝𝐸𝐸𝑝𝑝𝐸𝐸𝑡𝑡𝐸𝐸

+ 𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑒𝑒𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑝𝑝𝐶𝐶𝑡𝑡� × 𝐴𝐴𝐹𝐹𝑆𝑆,𝑡𝑡 × 𝑃𝑃𝑆𝑆,𝑡𝑡 

 

Where:  

“Aa,t” is the amount of California GHG Allowances directly allocated to 

the operator of an industrial facility for activity “a” with an energy-based 

allocation from budget year “t”; 

 

“t” is the budget year from which the direct allocation occurs; 

 

“FConsumed,est” is the estimated amount of energy produced due to fuel 

combustion at a the given facility, measured in MMBtu.  This value 

shall exclude fuel used to produce steam that is provided or sold 

offsite.  The Executive Officer shall calculate this value based on 

measured higher heating values or the default higher heating value of 

the applicable fuel in Table C–1 of subpart C, title 40, Code of Federal 

Regulations, Part 98 (December 17, 2010).  The Executive Officer 

shall calculate this value utilizing any available data on the design of 

the facility and equipment; 

 

“BFuel” is the emissions efficiency benchmark per unit of energy from 

fuel combustion, 0.05307 California GHG Allowances/MMBtu; 

 

“eSold,est” is the estimated amount of electricity sold or provided for off-

site use, measured in MWh.  The Executive Officer shall calculate this 
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value utilizing any available data on the design of the facility and 

equipment; 

 

“BElectricity” is the emissions efficiency benchmark per unit of electricity 

sold or provided to off-site end users, 0.431 California GHG 

Allowances/MWh; 

 

“ProcessEmissionsest” is the estimated annual process emissions (as 

defined in section 95802(a)) for the industrial facility, measured in 

metric tons of CO2 equivalent; 

 

“AFa,t” is the assistance factor for budget year “t” assigned to the 

facility activity “a” as specified in Table 8-1; and 

 

“ca,t” is the cap adjustment factor for budget year “t” assigned to the 

facility activity “a” to account for cap decline as specified in Table 9-2. 

 

(B) Entities with Transitional Emissions Data.  For covered entities or opt-

in covered entities that are classified as transitional in the stability 

formula in section 95891(c)(2)(D), the Executive Officer shall calculate 

the amount of California GHG Allowances directly allocated under the 

energy-based methodology annually using the following formula: 

 

𝐴𝐴𝑆𝑆,𝑡𝑡 = 𝐼𝐼𝑃𝑃𝑃𝑃𝐼𝐼𝑃𝑃𝐼𝐼𝐼𝐼𝐴𝐴𝐼𝐼𝐼𝐼𝑃𝑃𝑃𝑃𝐼𝐼𝐼𝐼𝑃𝑃𝑃𝑃𝑃𝑃𝑡𝑡 + 𝑇𝑇𝑃𝑃𝑇𝑇𝑒𝑒𝑇𝑇𝑝𝑝𝑡𝑡 

 

Where: 

“Aa,t” is the amount of California GHG Allowances directly allocated to 

the operator of an industrial facility with activity “a” with an energy-

based allocation from budget year “t”; 
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“InitialAllocationt” is the amount of allowances allocated to an entity in 

advance of budget year “t” for industry assistance for budget year “t.”  

This amount is based on energy use in year “t-2,” which is an estimate 

of year “t” energy use.  These allowances shall be returned to the 

Executive Officer pursuant to section 95890(k) if the entity does not 

incur a compliance obligation for year “t” or does not perform activity 

“a” listed in Table 8-1, in year “t”; and 

 

“t” is the budget year from which the direct allocation occurs. 

 

𝐼𝐼𝑃𝑃𝑃𝑃𝐼𝐼𝑃𝑃𝐼𝐼𝐼𝐼𝐴𝐴𝐼𝐼𝐼𝐼𝑃𝑃𝑃𝑃𝐼𝐼𝐼𝐼𝑃𝑃𝑃𝑃𝑃𝑃𝑡𝑡
= �𝐹𝐹𝑡𝑡−2 ∗ 0.05307 + �𝑆𝑆𝑃𝑃𝑝𝑝𝑝𝑝𝑝𝑝ℎ𝑆𝑆𝐶𝐶𝑝𝑝𝑝𝑝,𝑡𝑡−2 − 𝑆𝑆𝑆𝑆𝑝𝑝𝐹𝐹𝑝𝑝,𝑡𝑡−2� ∗ 0.06244

− 𝑒𝑒𝑆𝑆𝑝𝑝𝐹𝐹𝑝𝑝,𝑡𝑡−2 ∗ 0.431 + 𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑒𝑒𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑡𝑡−2� ∗ 𝐴𝐴𝐹𝐹𝑆𝑆,𝑡𝑡 ∗ 𝑃𝑃𝑆𝑆,𝑡𝑡 

 

Where: 

“t-2” is the year two years prior to year “t”; 

 

“Ft-2” is the annual amount of energy produced due to fuel combustion 

at a the facility for year “t-2”, measured in MMBtu.  The Executive 

Officer shall calculate this value based on measured higher heating 

values or the default higher heating value of the applicable fuel in 

Table C–1 of subpart C, title 40, Code of Federal Regulations, Part 98 

(November 29, 2013).  This value shall include any energy from fuel 

combusted in an onsite electricity generation or cogeneration unit; 

 

“SPurchased,t-2” is the annual amount of steam purchased for year “t-2” by 

the facility in MMBtu as reported to ARB under MRR; 
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“SSold,t-2” is the annual amount of steam provided or sold for year “t-2” 

from the facility in MMBtu as reported to ARB under MRR; 

 

“eSold,t-2” is the annual amount of electricity sold for year “t-2” from the 

facility in MWh as reported to ARB under MRR; 

 

“ProcessEmissionst-2” is the annual process emissions (as defined in 

section 95802(a)) in year “t-2” for the industrial facility, measured in 

metric tons of CO2 equivalent; 

 

“AFa,t” is the assistance factor for budget year “t” assigned to the 

facility activity “a” as specified in Table 8-1; 

 

“ca,t” is the cap adjustment factor for budget year “t” assigned to the 

facility activity “a” to account for cap decline as specified in Table 9-2; 

and 

 

“TrueUpt” is the amount of true-up allowances allocated to account for 

changes in production or allocation not properly accounted for in prior 

allocations.  This value shall only be calculated if the entity was 

covered under the Cap-and-Trade Program in year “t-2” or if the entity 

received an initial allocation of vintage t-2 allowances but was not a 

covered entity in year “t-2.”  In the latter case, a negative true-up will 

be calculated.  This value of allowances for budget year “t” shall be 

allowed to be used for compliance for budget year “t-2” or subsequent 

budget years pursuant to section 95856(h)(1)(D) and 95856(h)(2)(D).  

This value is calculated using the following formula: 

 

𝑇𝑇𝑃𝑃𝑇𝑇𝑒𝑒𝑇𝑇𝑝𝑝𝑡𝑡 =  𝐵𝐵𝑃𝑃𝑡𝑡−2 ∗ 𝐴𝐴𝐹𝐹𝑆𝑆,𝑡𝑡−2 ∗ 𝑃𝑃𝑆𝑆,𝑡𝑡−2 − 𝐼𝐼𝑃𝑃𝑃𝑃𝐼𝐼𝑃𝑃𝐼𝐼𝐼𝐼𝐴𝐴𝐼𝐼𝐼𝐼𝑃𝑃𝑃𝑃𝐼𝐼𝐼𝐼𝑃𝑃𝑃𝑃𝑃𝑃𝑡𝑡−2 
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Where: 

“t-2” is the year two years prior to year “t”; 

 

“AFa,t-2” is the assistance factor for budget year “t-2” assigned to the 

facility activity “a” as specified in Table 8-1; 

 

“ca,t-2” is the cap adjustment factor for budget year “t-2” assigned to the 

facility activity “a” to account for cap decline as specified in Table 9-2; 

 

“BEt-2” is the baseline annual greenhouse gas emissions for year “t-2” 

adjusted for steam purchases and sales and electricity sales using the 

following equation: 

 

𝐵𝐵𝑃𝑃𝑡𝑡−2 = 𝐹𝐹𝑡𝑡−2 ∗ 0.05307 + �𝑆𝑆𝑃𝑃𝑝𝑝𝑝𝑝𝑝𝑝ℎ𝑆𝑆𝐶𝐶𝑝𝑝𝑝𝑝,𝑡𝑡−2 − 𝑆𝑆𝑆𝑆𝑝𝑝𝐹𝐹𝑝𝑝,𝑡𝑡−2� ∗ 0.06244 − 𝑒𝑒𝑆𝑆𝑝𝑝𝐹𝐹𝑝𝑝,𝑡𝑡−2 ∗ 0.431
+ 𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑒𝑒𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑡𝑡−2 

 

Where: 

“Ft-2” is the annual amount of energy produced due to fuel combustion 

in year “t-2” at the facility, measured in MMBtu.  The Executive Officer 

shall calculate this value based on measured higher heating values or 

the default higher heating value of the applicable fuel in Table C–1 of 

subpart C, title 40, Code of Federal Regulations, Part 98 (November 

29, 2013).  This value shall include any energy from fuel combusted in 

an onsite electricity generation or cogeneration unit; 

 

“SPurchased,t-2” is the annual amount of steam purchased for year “t-2” by 

the facility in MMBtu; 
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“SSold,t-2” is the annual amount of steam sold for year “t-2” from the 

facility in MMBtu; and 

 

“eSold,t-2” is the annual amount of electricity sold for year “t-2” from the 

facility in MWh; and 

 

“ProcessEmissionst-2” is the annual process emissions (as defined in 

section 95802(a)) in year “t-2” for the industrial facility, measured in 

metric tons of CO2 equivalent. 

 

(C) Entities with Stable Emissions Data.  For covered entities or opt-in 

covered entities classified as stable in the stability formula in 

95891(c)(2)(D), the Executive Officer shall calculate the amount of 

California GHG Allowances directly allocated under the energy-based 

methodology annually using the methodology in 95891(c).  The 

allocation for all subsequent years shall be determined using this 

methodology. 

1. Data Years.  The data years used in determining the appropriate 

baseline values shall match “t-2”, “t-3”, and “t-4” used in the stability 

formula when the emissions were first classified stable.  The 

Executive Officer may employ all available data reported to ARB 

under MRR.  If necessary, the Executive Officer will solicit 

additional data to establish a representative baseline allocation. 

(D) Stability Formula for New Entrants.  The following formula classifies 

the allocation methodology for budget year “t”: 

 

0.10 ≥
𝐵𝐵𝑃𝑃𝑡𝑡−2 −

𝐵𝐵𝑃𝑃𝑡𝑡−4 + 𝐵𝐵𝑃𝑃𝑡𝑡−3
2

𝐵𝐵𝑃𝑃𝑡𝑡−2
  (Stable) 
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0.10 <
𝐵𝐵𝑃𝑃𝑡𝑡−2 −

𝐵𝐵𝑃𝑃𝑡𝑡−4 + 𝐵𝐵𝑃𝑃𝑡𝑡−3
2

𝐵𝐵𝑃𝑃𝑡𝑡−2
  (Transitional) 

 

Where: 

“t” is the budget year from which the direct allocation occurs; 

 

“t-2” is the year two years prior to year “t”; 

 

“t-3” is the year three years prior to year “t”; 

 

“t-4” is the year four years prior to year “t”; and 

 

“BEt” is the baseline annual greenhouse gas emissions for year “t” 

adjusted for steam purchases and sales and electricity sales.  If the 

entity was not a covered entity in year “t,” then BEt is equal to zero.  If 

the entity was a covered entity in year “t," then BEt is calculated using 

the following equation: 

 

𝐵𝐵𝑃𝑃𝑡𝑡 = 𝐹𝐹𝑡𝑡 ∗ 0.05307 + �𝑆𝑆𝑃𝑃𝑝𝑝𝑝𝑝𝑝𝑝ℎ𝑆𝑆𝐶𝐶𝑝𝑝𝑝𝑝,𝑡𝑡 − 𝑆𝑆𝑆𝑆𝑝𝑝𝐹𝐹𝑝𝑝,𝑡𝑡� ∗ 0.06244 − 𝑒𝑒𝑆𝑆𝑝𝑝𝐹𝐹𝑝𝑝,𝑡𝑡 ∗ 0.431
+ 𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑒𝑒𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑡𝑡 

 

Where: 

“Ft” is the annual amount of energy produced due to fuel combustion in 

year “t” at the facility, measured in MMBtu.  The Executive Officer shall 

calculate this value based on measured higher heating values or the 

default higher heating value of the applicable fuel in Table C–1 of 

subpart C, title 40, Code of Federal Regulations, Part 98 (November 

29, 2013).  This value shall include any energy from fuel combusted in 

an onsite electricity generation or cogeneration unit; 
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“SPurchased,t” is the annual amount of steam purchased for year “t” by 

the facility in MMBtu; 

 

“SSold,t” is the annual amount of steam sold for year “t” from the facility 

in MMBtu; and 

 

“eSold,t” is the annual amount of electricity sold for year “t” from the 

facility in MWh; and 

 

“ProcessEmissionst” is the annual process emissions (as defined in 

section 95802(a)) in year “t” for the industrial facility, measured in 

metric tons of CO2 equivalent. 

*** 

(f) Allocation to Waste-to-Energy Facilities.  [Reserved for Waste-to-Energy 

methodology.] 

*** 

Table 9-2: Cap Adjustment Factors for Allowance Allocation 

Budget 
Year 

Cap Adjustment Factor, c 

Standard Activities 

Industrial Activities 
with NAICS codes 

325311, 327310, and 
327410# 

2013 0.981 0.991 

2014 0.963 0.981 

2015 0.944 0.972 

2016 0.925 0.963 

2017 0.907 0.953 

2018 0.888 0.944 

2019 0.869 0.935 

2020 0.851 0.925 
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Budget 
Year 

Cap Adjustment Factor, c 

All Standard 
Activities 

Industrial Activities 
with NAICS codes 

324199 (coke calcining 
only), 325311, 327310, 

327410# 

2021 0.817 0.909 

2022 0.783 0.892 

2023 0.749 0.875 

2024 0.715 0.858 

2025 0.681 0.841 

2026 0.647 0.824 

2027 0.613 0.807 

2028 0.579 0.790 

2029 0.545 0.773 

2030 0.511 0.756 

2031 0.494 0.747 
#These are activities with over 50 percent of total emissions from process emissions, high emissions 

intensity and a high leakage risk classification in Table 8-1.  The activities are coke calcining under the 
NAICS code 324199, nitric acid production activities under the (NAICS code 325311), cement 
manufacturing activites under the (NAICS code 327310), and dolime manufacturing the activities under 
the (NAICS code 327410). 

 

*** 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 

§ 95892.  Allocation to Electrical Distribution Utilities for Protection of Electricity 

Ratepayers. 

*** 

(b) Transfer to Utility Accounts. 

*** 

(2) Publicly Owned Electric Utilities or Electrical Cooperatives.  When a publicly 

owned electric utility or electrical cooperative is eligible for a direct allowance 
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allocation, it shall inform the Executive Officer of the allowance amounts to be 

placed into the compliance account of an electrical generating facility, the 

compliance account of an electric power entity, and the limited use holding 

account of the publicly owned electric utility or electrical cooperative.  The 

Executive Officer shall place the amount of allowances not destined for the 

publicly owned electric utility or electrical cooperative’s own limited use 

holding account into the publicly owned electric utility or electrical 

cooperative’s annual allocation holding account, and these allowances shall 

be transferred by the Executive Officer into the requested compliance 

accounts pursuant to section 95831(a)(6).  Allowances may be placed into the 

compliance account of an electrical generating facility or electric power entity 

only if the electrical generating facility or electric power entity isthe accounts 

below: 

(A) In tThe compliance account of an Electric Power Entity or electrical 

generating facility which must be either: oOperated by athe publicly 

owned electric utility, anthe electrical cooperative, or a Joint Powers 

AgencyAuthority in which the electrical distribution publicly owned 

electric utility or electrical cooperative is a member and with which it 

has a power purchase agreement; or 

(B)2. Operated by a federal power authority, that is importing electricity 

on behalf of the electrical distribution utility with which the publicly owned 

utility or electrical cooperative has a power purchase agreement. 

(B) The Executive Officer shall place this amount of allowances into the 

entity’s allowance allocation holding account to be transferred by the 

Executive Officer into the entity’s compliance account pursuant to 

section 95831(a)(6). 

(BC) In the publicly owned electric utility’s or electrical cooperative’s limited 

use holding account. 



**FOR DISCUSSION PURPOSES ONLY – 
NOT PART OF A FORMAL RULEMAKING PROCESS** 

 
Legal Disclaimer: This is an unofficial electronic version of a preliminary discussion draft of the Cap-and-Trade 
Regulation that contains potential single and double underline-strikeout text revisions for the purpose of soliciting 
stakeholder feedback on possible changes.  
 

June 2018 50 

(3) Publicly owned electric utilities or electrical cooperatives receiving a direct 

allocation must inform the Executive Officer by September 1 of the accounts 

in which the allocations are to be placed.  If an entity fails to submit its 

distribution preference by September 1, ARB will automatically place all 

directly allocated allowances for the following budget year in the entity’s 

Llimited Uuse Hholding Aaccount. 

*** 

 (d) Limitations on the Use of Auction Proceeds and Allowance Value. 

(1) Proceeds obtained from the monetization of allowances directly allocated to a 

publicly owned electric utility or electrical cooperative shall be subject to any 

limitations imposed by the governing body of the utility and to the additional 

requirements set forth in sections 95892(d)(3)-(5)(6)(7) and 95892(e). 

(2) Proceeds obtained from the monetization of allowances directly allocated to 

investor owned utilities shall be subject to any limitations imposed by the 

California Public Utilities Commission and to the additional requirements set 

forth in sections 95892(d)(3)-(5)(6)(7) and 95892(e). 

(3) Auction proceeds and Aallowance value, including any allocated allowance 

auction proceeds, obtained by an electrical distribution utility shall be used 

exclusively for the primary benefit of retail electricity ratepayers of each 

electrical distribution utility, consistent with the goals of AB 32, and may not 

be used for the primary benefit of entities or persons other than such 

ratepayers.  Allocated allowance auction proceeds may must be used to 

reduce greenhouse gas emissions or returned to ratepayers, using one or 

more of the following approaches:.  Any allocated allowance auction proceeds 

returned to ratepayers must be returned in a non-volumetric manner. 

(A) Renewable Eenergy or Iintegration of Rrenewable Eenergy in the 

following categories: 

1.  Construction of eligible renewable energy resources that will 

directly deliver electricity to California and meet the requirements of 
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Public Utilities Code section 399.16(b)(1), or purchase of 

generation from eligible renewable energy resources directly 

delivered to California that meet the requirements of Public Utilities 

Code section 399.16(b)(1) or are grandfathered under Public 

Utilities Code section 399.16(d); 

construction or purchase of generation from eligible renewable 

energy resources directly delivered to California, including product 

content category 1 or 2 under Public Utilities Code section 

399.16(b)   

2.  or sSupport for customer-owned eligible renewable energy 

resources as defined by Public Resources Code section 

25741(a)(1) that are ratepayer-owned or located within the 

electrical distribution utilities’ service territory; or.  

3.  Funding eEnergy storage projects designed to support the electrical 

distribution utilities’ integration of renewable energyelectricity.   

(B) Energy Efficiency and Fuel-Switching:. Funding programs designed to 

reduce greenhouse gas emissions through reductions in energy use 

or, changes to lower emission intensity energy sources or other GHG 

emission reduction activities, in the following categories: This includes 

funding: 

1. Eenergy-efficient equipment rebates; 

2. E energy-efficient building retrofits; 

3. Other projects that reduce energy demand; 

3.4. Ppublic or private electric vehicle infrastructure; 

4.5. Sswitching from natural gas, or propane, or diesel to electric 

equipment; or 

5.6. Iinfrastructure projects or other projects supporting active 

transportation, zero-emission vehicles, or public transportation. 



**FOR DISCUSSION PURPOSES ONLY – 
NOT PART OF A FORMAL RULEMAKING PROCESS** 

 
Legal Disclaimer: This is an unofficial electronic version of a preliminary discussion draft of the Cap-and-Trade 
Regulation that contains potential single and double underline-strikeout text revisions for the purpose of soliciting 
stakeholder feedback on possible changes.  
 

June 2018 52 

 (C) Other GHG Emission Reduction Activities:. Programs or activities other 

than renewable energy, integration of renewable energy, energy 

efficiency, or fuel-switching, for which the electrical distribution utility 

can demonstrate quantifiable GHG emission reductions per section 

95892(d)(4).  This includes funding: 

1.  Projects or activities that reduce emissions of sulfur hexafluoride.  

(D) Non-Volumetric Return to Ratepayers:. Distribution of allocated 

allowance auction proceeds to some or all ratepayers in a non-

volumetric manner, either on- or off-bill.  If the return is on-bill, it must 

be identified as a line item.  The on-bill line item or off-bill written 

description must indicate that the Cap-and-Trade Program is the 

source of the allowance value funds. 

(E) Administrative Costs:. Allocated allowance proceeds may be used for 

administrative costs only in so far as those costs are solely limited to 

and required necessary costs for the implementation of sections 

95892(d)(3)(A)- (C)(D). 

(4)(E) Electrical distribution utilities must demonstrate quantifiable GHG emissions 

reductions for each useUse of allocated allowance auction proceeds 

authorized undertaken under sections 95892(d)(3)(A)-(C) and (B) must 

demonstrate quantifiable GHG emissions reductions, as described in section 

95892(e)(4)(B). 

(4)(5) Investor owned utilities shall ensure equal treatment of their own customers 

and customers of electricity service providers and community choice 

aggregators. 

(5)(6) Prohibited Use of Allocated Allowance Value.  Use of the value of any 

allowance allocated to an electrical distribution utility other than for the 

primary benefit of retail electricity ratepayers consistent with the goals of AB 

32 is prohibited, including use of such allowances to meet compliance 

obligations for electricity sold into the California Independent System 
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Operator markets.  Use of allocated allowance auction proceeds to pay for 

the costs of complying with MRR, or the AB 32 Cost of Implementation Fee 

Regulation (California Code of Regulations, sections 95200-95207), or the 

Cap-and-Trade Regulation is prohibited, except for the costs allowable 

pursuant to section 95892(d)(3)(D).  Use of allocated allowance auction 

proceeds to pay for costs of lobbying, advocacy, employee bonuses, or 

shareholder dividends is prohibited.  Returning allocated allowance auction 

proceeds to ratepayers in a volumetric manner is prohibited. 

(6)(7) Deadline for Use of Allocated Allowance Value. The proceeds received from 

the sale of allowances allocated to an EDU must be spent by December 31 of 

the year ten years after the vintage year of the allowances, except that the 

value of allocated allowances received prior to October 1, 2017 must be used 

by December 31, 2027. To be spent, the proceeds must not remain in any 

account owned or controlled by the EDU or its corporate associates. If the 

proceeds have not been spent within ten years, they must be returned to 

ratepayers in a non-volumetric manner by December 31 of the year eleven 

years after the vintage year of the allowances.  

 

(e) Reporting on the Use of Auction Proceeds.  No later than June 30, 2014, and 

June 30 of each calendar year thereafter, each electrical distribution utility shall 

submit a report to the Executive Officer describing the disposition of all how any 

allocated allowance auction proceeds were spent during the previous calendar 

year.  This report shall include: 

(1) The monetary value of any unspent allocated allowance auction proceeds 

remaining from prior years at the start of the previous calendar year. 

(2) (1) The monetary value of allocated allowance auction proceeds received by the 

electrical distribution utility from the sale of allowances fromduring the 

previous calendar year’s vintage;, and any other 
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(3)(2)  The monetary value of all auction proceeds spent during the previous 

calendar year and the monetary value of all auction proceeds remaining 

unspent at the end of the previous calendar yearallocated allowance auction 

proceeds, including auction proceeds spent during the previous calendar year 

and auction proceeds that remained unspent at the end of the previous 

calendar year; 

(42) How each use of the electrical distribution utility’s disposition  of any allocated 

allowance auction proceeds spent during the previous calendar year complies 

with the requirements of this section and the requirements of California Health 

and Safety Code sections 38500 et seq.  This includesing:   

(A) Describing the nature and purpose of each use of allocated allowance 

auction proceeds and specifying the amount of allocated allowance 

auction proceeds spent on that use; 

(B)  quantifying Estimating the GHG emission reductions from each use of 

allocated allowance auction proceeds under allowed pursuant to 

sections 95892(d)(3)(A)-(C);and (B) and  

(C) Itemizing any use of allocated allowance auction proceeds on 

administrative costs described in section 95892(d)(3)(E); 

(4)(5) Copies of public plans adopted, or resolutions adopted, and or public reports 

issued during the previous calendar year by the electrical distribution utility on 

itsthe usage or disposition of allocated allowance value; and 

 (653) In the report due by June 30, 2018 only, for amounts spent by December 31, 

2016, the amount of allocated allowance auction proceeds not previously 

reported as spent pursuant to section 95892(e) or not optionally reported as 

spent in prior year’s’ reports. 

*** 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code 
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§ 95893.  Allocation to Natural Gas Suppliers for Protection of Natural Gas 

Ratepayers. 

*** 

(b) Transfer to Natural Gas Supplier Accounts. 

(1) When a natural gas supplier as defined in section 95811(c) is eligible for a 

direct allocation, it shall inform the Executive Officer by September 1, or the 

first business day thereafter of the amount of allowances to be placed into its 

Compliance compliance account and Llimited Uuse Hholding Aaccount with 

the following constraints.  If an entity fails to submit its distribution preference 

by this deadline, ARB will automatically place all directly allocated allowances 

for the following budget year in the entity’s Llimited Uuse Hholding Aaccount: 

(A) The quantity of allowances placed into the Llimited Uuse Hholding 

Aaccount will equal at least the amount of allowances provided in 

section 95893(a) multiplied by the applicable percentage in Table 9-5 

or Table 9-6, rounded down to the nearest whole allowance. 

(B) The remaining allowances from the total allowances allocated in 

section 95893(a) which are not placed into the Llimited Uuse Hholding 

Aaccount  will be placed into the entity’s allowance allocation holding 

account to be transferred by the Executive Officer into the entity’s 

compliance account pursuant to section 95831(a)(6). 

*** 

 (d) Limitations on the Use of Auction Proceeds and Allowance Value. 

(1) Proceeds obtained from the monetization of allowances directly allocated to a 

publicly owned natural gas utility shall be subject to any limitations imposed 

by the governing body of the utility and to the additional requirements set forth 

in sections 95893(d)(3) through 95893(d)(5)(6)(7) and 95893(e). 

(2) Proceeds obtained from the monetization of allowances directly allocated to 

public utility gas corporations shall be subject to any limitations imposed by 
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the California Public Utilities Commission and to the additional requirements 

set forth in sections 95893(d)(3) through 95893(d) (5)(6)(7) and 95893(e). 

(3) Auction proceeds and aAllowance value, including any allocated allowance 

auction proceeds, obtained by a natural gas supplier shall be used exclusively 

for the primary benefit of retail natural gas ratepayers of each natural gas 

supplier, consistent with the goals of AB 32, and may not be used for the 

primary benefit of entities or persons other than such ratepayers.  Allocated 

allowance auction proceeds maymust be used to reduce greenhouse gas 

emissions or returned to ratepayers, using one or more of the following 

approaches: described in section 95892(d)(3)(A)-(D)(E) and meet the 

requirements of section 95892(d)(3)(E)(4).  Any allocated allowance auction 

proceeds returned to ratepayers must be done in a non-volumetric manner. 

(A) Energy Efficiency. Funding programs designed to reduce greenhouse 

gas emissions through reductions in energy use or changes to lower 

emission intensity energy sources in the following categories: 

1. Energy-efficient equipment rebates; 

2. Energy-efficient building retrofits; or 

3. Other projects that reduce energy demand. 

 (B) Other GHG Emission Reduction Activities. Programs or activities other 

than energy efficiency, for which the natural gas supplier can 

demonstrate quantifiable GHG emission reductions per section 

95893(d)(4).  This includes funding: 

1.  Projects or activities that reduce emissions of uncombusted natural 

gas. 

(C) Non-Volumetric Return to Ratepayers. Distribution of allocated 

allowance auction proceeds to some or all ratepayers in a non-

volumetric manner, either on- or off-bill.  If the return is on-bill, it must 

be identified as a line item.  The on-bill line item or off-bill written 
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description must indicate that the Cap-and-Trade Program is the 

source of the funds. 

(D) Administrative Costs. Allocated allowance proceeds may be used for 

administrative costs only in so far as those costs are solely limited to   

necessary costs for the implementation of sections 95893(d)(3)(A)-(B). 

(4)(E) Natural gas suppliers must demonstrate quantifiable GHG emissions 

reductions for each useUse of allocated allowance auction proceeds 

authorized undertaken under sections 95893(d)(3)(A)-(B), as described in 

section 95893(e)(4)(B). 

(4)(5) Public utility gas corporations shall ensure equal treatment of their 

procurement and delivery customers and delivery-only customers. 

 (5)(6) Prohibited Use of Allocated Allowance Value.  Use of the value of any 

allowance allocated to a natural gas supplier other than exclusively for the 

primary benefit of retail natural gas ratepayers consistent with the goals of AB 

32 is prohibited.  Use of allocated allowance auction proceeds to pay for the 

costs of complying with MRR, or the AB 32 Cost of Implementation Fee 

Regulation (California Code of Regulations, sections 95200-95207), or the 

Cap-and-Trade Regulation is prohibited, except for necessary the costs 

allowable pursuant to section 958923(d)(3)(D).  Use of allocated allowance 

auction proceeds to pay for costs of lobbying, advocacy, employee bonuses 

or shareholder dividends is prohibited.  Returning allocated allowance auction 

proceeds to ratepayers in a volumetric manner is prohibited. 

(6)(7) Deadline for Use of Allocated Allowance Value. The proceeds received from 

the sale of allowances allocated to a natural gas supplier must be spent by 

December 31 of the year ten years after the vintage year of the allowances, 

except that the value of allocated allowances received prior to October 1, 

2017 must be used by December 31, 2027. To be spent, the proceeds must 

not remain in any account owned or controlled by the natural gas supplier or 

its corporate associates. If the proceeds have not been spent within ten 
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years, they must be returned to ratepayers in a non-volumetric manner by 

December 31 of the year eleven years after the vintage year of the 

allowances. 

 (e) Reporting on the Use of Auction Proceeds.  No later than June 30, 2016, and 

June 30 of each calendar year thereafter, each natural gas supplier shall submit 

a report to the Executive Officer describing how anythe disposition of all allocated 

allowance auction proceeds were spent during the previous calendar year.  This 

report shall include: 

(1) The monetary value of any unspent allocated allowance auction proceeds 

remaining from prior years at the start of the previous calendar year. 

(1) (2) The monetary value of auction proceeds received by the natural gas supplier 

from the sale of allowances during from the previous calendar year;, and any 

other  

(3)(2)  The monetary value of all auction proceeds spent during the previous 

calendar year and the monetary value of all auction proceeds remaining 

unspent at the end of the previous calendar year; The disposition of all 

allocated allowance auction proceeds not previously reported as spent 

pursuant to section 95893(e);, including auction proceeds spent during the 

previous calendar year and auction proceeds that remained unspent at the 

end of the previous calendar year; 

(234) How each use of the natural gas supplier’s disposition of any allocated 

allowance auction proceeds which were spent during the previous calendar 

year complies with the requirements of this section and the requirements of 

California Health and Safety Code sections 38500 et seq., including 

quantification of the GHG emission reductions from use of allocated 

allowance auction proceeds under sections 95892(d)(3)(A) and (B); this 

includes:   
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A) Describing the nature and purpose of each use of allocated allowance 

auction proceeds and specifying the amount of allocated allowance 

auction proceeds spent on that use; 

(B) Estimating the GHG emission reductions from use of allocated allowance 

auction proceeds under sections 95893(d)(3)(A)-(B); and 

(C) Itemizing any use of allocated allowance auction proceeds on 

administrative costs described in section 95893(d)(3)(D); 

(4)(5)  Copies of public plans adopted, or resolutions adopted, and or public reports 

issued during the previous calendar year by the natural gas supplier electrical 

distribution utility on itsthe usage or disposition of allocated allowance value; 

and 

 (653) In the report due by June 30, 2018 only, for amounts spent prior to December 

31, 2016, the amount of allocated allowance auction proceeds not previously 

reported as spent pursuant to section 95893(e) or not optionally reported as 

spent in prior year’s’ reports. 

*** 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

§ 95894.  Allocation to Legacy Contract Generators for Transition Assistance. 

(a) Demonstration of Eligibility.  Opt-in covered entities are not eligible for transition 

assistance due to legacy contract emissions.  To be eligible to receive a direct 

allocation of allowances under this section, the primary or alternate account 

representative of a legacy contract generator with an industrial counterparty or a 

legacy contract generator without an industrial counterparty shall submit the 

following in writing via certified mail to the Executive Officer by June 1 of each 

year as applicable: 

(1) A letter to ARB stating covered entity’s name and ARB ID, 

identificationidentity of legacy contract counterparty, and statement 
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requesting transition assistance for the previous data year’s legacy contract 

emissions. 

(A) Previous data year’s legacy contract emissions, pursuant to section 

95894(c). 

(B) 2012 data year’s legacy contract emissions, pursuant to section 

95894(d). 

*** 

 (3) An attestation under penalty of perjury under the laws of the State of 

California that: 

*** 

 (C) The operator of the legacy contract generator with an industrial 

counterparty or the legacy contract generator without an industrial 

counterparty made a good faith effort, but failed to renegotiate the 

legacy contract with the counterparty to address recovery of the costs 

of compliance with this rRegulation.  The renegotiation effort began at 

least 60 days, but no earlier than a year, before the date of this 

attestation. 

*** 

 (b) Determination of Eligibility.  Upon receipt of the information required by 

paragraph (a) of this section, the Executive Officer shall determine whether the 

party submitting such information has demonstrated that it is eligible to receive a 

direct allocation of allowances pursuant to this section and shall notify that party 

by October 10 each year if it is eligible to receive an allocation calculated 

pursuant to section 95894(c) or 95894(d) for the following compliance year. 

(c) Allocation to Legacy Contract Generators with an Industrial Counterparty.  If the 

counterparty (or entity in a direct corporate association with the counterparty) is a 

covered entity or opt-in covered entity that is in a sector listed in Table 8-1, the 

following formulae apply based on the type of generation facility: 
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(1) For stand-alone generation facilities that are legacy contract generators with 

an industrial counterparty, the following equations apply: 

𝐴𝐴𝑡𝑡 = �𝑃𝑃𝑃𝑃𝑃𝑃𝐹𝐹𝑝𝑝,𝑡𝑡−2 ∗ 𝑃𝑃𝑆𝑆,𝑡𝑡 ∗ 𝐴𝐴𝐹𝐹𝐹𝐹𝑝𝑝𝑝𝑝,𝑡𝑡� + 𝑇𝑇𝑃𝑃𝑇𝑇𝑒𝑒𝑇𝑇𝑝𝑝𝑡𝑡  

 

Where: 

*** 

“ca,t” is the cap adjustment factor for the legacy contract counterparty or entity 

in a direct corporate association with the legacy contract counterparty for 

budget year “t” as specified in Table 9-2.  The subscript “a” designates the 

activity conducted by the legacy contract counterparty or the entity in a direct 

corporate association with the legacy contract counterparty; 

*** 

 

𝑇𝑇𝑃𝑃𝑇𝑇𝑒𝑒𝑇𝑇𝑝𝑝𝑡𝑡 = �𝑃𝑃𝑃𝑃𝑃𝑃𝐹𝐹𝑝𝑝,𝑡𝑡−2 ∗ 𝑃𝑃𝑆𝑆,𝑡𝑡−2 ∗ 𝐴𝐴𝐹𝐹𝐹𝐹𝑝𝑝𝑝𝑝,𝑡𝑡−2� −  𝐴𝐴𝐼𝐼−2,𝑃𝑃𝑃𝑃 𝐼𝐼𝑃𝑃𝑇𝑇𝑒𝑒𝑇𝑇𝑝𝑝 

 

Where: 

*** 

“ca,t-2” is the cap adjustment factor for the legacy contract counterparty or 

entity in a direct corporate association with the legacy contract counterparty 

for the year two years prior to year “t” as specified in Table 9-2.  The subscript 

“a” designates the activity conducted by the legacy contract counterparty or 

the entity in a direct corporate association with the legacy contract 

counterparty; 

 

 *** 

(2) For legacy contract generators with an industrial counterparty subject to 

section 95894(c), but not covered by section 95894(c)(1), the following 

equations apply: 

 

𝐴𝐴𝑡𝑡 =  ((𝑄𝑄𝐹𝐹𝑝𝑝,𝑡𝑡−2  ∗  𝐵𝐵𝐶𝐶  +  𝑃𝑃𝐹𝐹𝑝𝑝,𝑡𝑡−2  ∗  𝐵𝐵𝑝𝑝)  ∗  𝐴𝐴𝐹𝐹𝐹𝐹𝑝𝑝𝑝𝑝,𝑡𝑡  ∗ 𝑃𝑃𝑡𝑡)  + 𝑇𝑇𝑃𝑃𝑇𝑇𝑒𝑒𝑇𝑇𝑝𝑝𝑡𝑡 
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𝐴𝐴𝑡𝑡 =  ((𝑄𝑄𝐹𝐹𝑝𝑝,𝑡𝑡−2  ∗  𝐵𝐵𝐶𝐶  +  𝑃𝑃𝐹𝐹𝑝𝑝,𝑡𝑡−2  ∗  𝐵𝐵𝑝𝑝)  ∗  𝐴𝐴𝐹𝐹𝐹𝐹𝑝𝑝𝑝𝑝,𝑡𝑡  ∗ 𝑃𝑃𝑆𝑆,𝑡𝑡)  +  𝑇𝑇𝑃𝑃𝑇𝑇𝑒𝑒𝑇𝑇𝑝𝑝𝑡𝑡 

 

Where: 

*** 

“Qlc,t-2” is the legacy contract qualified thermal output, in MMBtu, sold under a 

legacy contract in the data year two years prior to year “t,” as reported under 

MRR; 

*** 

“ct”“ca,t”  is the cap adjustment factor for the legacy contract counterparty or 

entity in a direct corporate association with the legacy contract counterparty 

for budget year “t” as specified in Table 9-2. The subscript “a” designates the 

activity conducted by the legacy contract counterparty or the entity in a direct 

corporate association with the legacy contract counterparty; and 

 

𝑇𝑇𝑃𝑃𝑇𝑇𝑒𝑒𝑇𝑇𝑝𝑝𝑡𝑡  =  (�𝑄𝑄𝐹𝐹𝑝𝑝,𝑡𝑡−2 ∗  𝐵𝐵𝐶𝐶 + 𝑃𝑃𝐹𝐹𝑝𝑝,𝑡𝑡−2 ∗  𝐵𝐵𝑝𝑝� ∗  𝐴𝐴𝐹𝐹𝐹𝐹𝑝𝑝𝑝𝑝,𝑡𝑡−2 ∗  𝑃𝑃𝑡𝑡−2) – 𝐴𝐴𝑡𝑡−2,𝐶𝐶𝑝𝑝 𝑡𝑡𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝 

𝑇𝑇𝑃𝑃𝑇𝑇𝑒𝑒𝑇𝑇𝑝𝑝𝑡𝑡  =  (�𝑄𝑄𝐹𝐹𝑝𝑝,𝑡𝑡−2 ∗  𝐵𝐵𝐶𝐶 +  𝑃𝑃𝐹𝐹𝑝𝑝,𝑡𝑡−2 ∗  𝐵𝐵𝑝𝑝� ∗  𝐴𝐴𝐹𝐹𝐹𝐹𝑝𝑝𝑝𝑝,𝑡𝑡−2 ∗  𝑃𝑃𝑆𝑆,𝑡𝑡−2) – 𝐴𝐴𝑡𝑡−2,𝐶𝐶𝑝𝑝 𝑡𝑡𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝𝑝 

 

Where: 

*** 

“Qlc,t-2” is the legacy contract qualified thermal output, in MMBtu, sold under a 

legacy contract in the data year two years prior to year “t,” as reported under 

MRR; 

 

“Bs” is the emissions efficiency benchmark per unit of legacy contract 

qualified thermal output, 0.06244 California GHG Allowances/MMBtu thermal; 

 

*** 

“ct-2”“ca,t-2”  is the is the cap adjustment factor for the budget year two years 

prior to year “t” as specified in Table 9-2. The subscript “a” designates the 
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activity conducted by the legacy contract counterparty or the entity in a direct 

corporate association with the legacy contract counterparty; and 

 

*** 

Additional Regulatory Text in Section 95894 

Potential Changes to Allocation to Legacy Contract Generators with Non-

Industrial Counterparties 

 

Board Resolution 17-21 directs CARB staff to “…work with any remaining entities with 

legacy contracts and their non-industrial counterparties to resolve the parties' issues 

related to recovery of greenhouse gas costs, or, as necessary, to propose regulatory 

amendments to be in place no later than the allocation of vintage 2021 allowances to 

ensure reasonable transition assistance for greenhouse gas costs throughout the 

term of the legacy contract.” 

 

CARB Staff will continue to work with legacy contract generators with non-industrial 

counterparties to encourage renegotiation and to determine if post-2020 allocation is 

necessary and appropriate. 

 

[(d) Placeholder for “Allocation to Legacy Contract Generators with Non-Industrial 

Counterparties.”]   

(d)(e) Data Sources.  In determining the appropriate values for section 95894(c), the 

Executive Officer may employ all available data reported to ARB under MRR and 

all other relevant data, including invoices, that demonstrate the amount of 

electricity and legacy contract qualified thermal output sold or provided for off-site 

use does not include a carbon cost in the budget year for which itthe legacy 

contract generator is seeking an allocation.  If necessary, the Executive Officer 

will solicit additional data to establish a representative allocation.  The operator of 

the legacy contract generator with an industrial counterparty or legacy contract 

generator without an industrial counterparty must provide the additional data 

upon request by the Executive Officer. 
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(e)(f) Contract Expiration or Generator Closure.  Once a legacy contract expires or the 

legacy contract generator with an industrial counterparty or legacy contract 

generator without an industrial counterparty closes operations, the generator will 

no longer be eligible for free allocation pursuant to 95890(e), and allocation will 

be prorated for the time in which the contract was eligible. 

 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code.  Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and 
Safety Code. 
 

*** 

§ 95911.  Format for Auction of California GHG Allowances. 

(a) Auction Bidding Format. 

*** 

 (4) Entities registered into the California Cap-and-Trade Program must submit 

bids in whole U.S. dollars and whole cents. 

*** 

 (c) Method for Setting the Auction Reserve Price. 

*** 

 (2) The Auction Reserve Price will be announced on the first day in December 

that is a business day in California and in any jurisdiction operating an 

External GHG ETS to which California has linked pursuant to subarticle 12.  

Beginning in 2012, and each year thereafter, the Auction Administrator will 

announce the Auction Reserve Price for auctions to be conducted the 

following calendar year on the first day in December that is a business day in 

California.  The Auction Reserve Price shall be stated in U.S. dollars and in 

the currency (or currencies) used in any External GHG ETS to which 

California has linked pursuant to subarticle 12. 

*** 
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 (5) The Auction Reserve Price in section 95911(c)(2) will be announced on the 

first day in December that is a business day in California and in any 

jurisdiction operating an External GHG ETS to which California has linked 

pursuant to subarticle 12 and the Reserve Price shall also be stated in the 

currency (or currencies) used in an External GHG ETS to which California 

has linked pursuant to subarticle 12. 

*** 

 (e) Determination of Winning Bidders and Settlement Price.  The following process 

shall be used to determine winning bidders, amounts won, and a single auction 

settlement price: 

*** 

 (5) Resolution of tie bids.  If the quantity of allowances contained in the bids 

placed at the auction settlement price is greater than the quantity of 

allowances available to be sold at that price, then: 

*** 

 (B) The auction administrator will calculate the number of allowances 

distributed to each bidding entity by multiplying the bidding entity’s 

share calculated in section 95911(e)(5)(A) above by the number of 

allowances remaining, rounding the number down to the nearest whole 

number; and 

*** 

 (f) If the quantity of bids accepted by the Auction Administrator is less than the 

number of allowances offered for sale then some allowances will remain unsold. 

(1) If allowances remain unsold at auction, the Auction Administrator will fulfill 

winning bids with allowances from consignment sources in the following 

order: 

 

*** 

(C)  Allowances designated to auction pursuant to section 95910(e); 
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(C)(D) Allowances redesignated to the auction pursuant to section 

95911(f)(3); and 

(D)(E) Allowances designated by ARB for auction pursuant to sections 

95910(c)(1)(B), and (c)(2)(B), and (c)(2)(C). 

*** 

 (3) Disposition of Allowances Designated by ARB for Auction Which Remain 

Unsold. 

(A) Allowances designated by ARB pursuant to section 95910(c)(1)(B), 

and (c)(2)(B), and (c)(2)(C) for an auction which remain unsold shall be 

kept in the Auction Holding Account for later auction. 

(B) Allowances used to fulfill an untimely surrender obligation transferred 

by the Executive Officer pursuant to section 95857(d) for an auction 

which remain unsold shall be kept in the Auction Holding Account for 

later auction. 

(B)(C) Allowances designated by ARB for auction which remain unsold will be 

re-designated for auction after two consecutive auctions have resulted 

in an auction settlement price above the Auction Reserve Price.  If 

future vintage allowances remain unsold at the end of the calendar 

year for which they were designated for sale at Advance Auction, they 

will remain in the Auction Holding Account until their vintage year.  

They will then be designated for the Current Auction pursuant to 

section 95910(c)(1)(B). 

(C)(D) The number of allowances re-designated to a subsequent Current or 

Advance Auction will not exceed 25 percent of allowances already 

designated by ARB for that auction.  Allowances which remain unsold 

above that level will be held in the Auction Account for later auction. 

(D) Allowances designated for Advance Auction which remain unsold until 

their vintage year equals the current calendar year will be designated 

for Current Auction pursuant to section 95910(c)(1)(B). 
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(4) Disposition of Consigned Allowances Remaining Unsold at Auction. 

*** 

 (B) Allowances consigned to auction pursuant to section 95910(d)(2) 

95921(g)(3) that remain unsold at auction will be held in the Auction 

Holding Account and offered for sale at each auction until sold. 

*** 

Additional Regulatory Text in section 95911 

EIM Outstanding Emissions 

 

Staff proposes to retire EIM Outstanding Emissions directly from the state allowance 

budget rather than retiring current vintage non-consigned allowances designated for 

auction that remain unsold in the Auction Holding Account for more than 24 months.  

The state allowance budget is the initial pool from which these allowances would have 

originated if EIM Outstanding Emissions were included in the compliance obligations 

of specific covered entities.  Therefore, it is reasonable to retire EIM Outstanding 

Emissions directly from the state allowance budget.  Staff is continuing to work on 

incorporating this concept into potential regulatory language.  

 
*** 

NOTE:  Authority cited: Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

§ 95912.  Auction Administration and Participant Application. 

*** 

 (c) Auction Notification.  At least 60 days prior to each auction, the auction 

administrator shall publish the following information: 

*** 

 (5) The administrative requirements for participation; and 

(6) The number of allowances from California that will be available at the auction; 

and. 

*** 

 (d) Auction Participation Application Requirements. 
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*** 

 (2) An entity applying for approval as an auction participant must be registered 

into the Cap-and-Trade Program pursuant toas provided in section 95830. 

(3) An entity whose holding account has been revoked or is currently suspended 

pursuant to section 96011 cannot participate in an auction.  An individual 

associated pursuant to sections 95830, 95832, and 95833 with an entity 

whose holding account has been revoked or is currently suspended pursuant 

to section 96011 cannot participate in an auction. 

(4) An entity must complete an auction participant application to inform the 

Auction Administrator of its intent to bid in an auction at least 30 days prior to 

an auction in which it intends to participate.  The entity must provide 

information and documentation including: 

(5) The entity must provide auction participant application information and 

documentation at least 30 days prior to an auction in which it intends to 

participate, including:  

(A) Information and documentation regarding the corporate identity, 

ownership, and capital structure of the applicant; 

(B) Except as otherwise provided in section 95833(e)(4), the The 

existence of any direct or indirect corporate associations pursuant to 

sections 95833 and 959114(d); 

*** 

 (56) An entity with any changes to the auction application information listed in 

subsection 95912(d)(5)(4) within 30 days prior to an auction may be denied 

participation in the auction.  For the purposes of changes to indirect and direct 

corporate associations, this section only applies to those corporate associates 

with entities registered in the tracking system. 

(67) Prior to participating in an auction, any primary or alternate account 

representative that will be submitting bids on behalf of entities eligible to 

participate in an auction must have already: 
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(A) Complied with the Know-Your-Customer requirements of section 

95834; and 

(B) Submitted the additional information required by the financial services 

administrator contained in Appendix A of this subaArticle. 

*** 

 (e) Maintenance and Modification of Auction Participant Application Information 

Participation Approval. 

(1) Once the Executive Officer has approved an entity’s auction participant 

application, the entity need not provide information and documentation 

required pursuant to section 95912(d)(5) complete another application for 

subsequent auctions unless there is a material change to the information 

contained in the approved application pursuant to section 95912(d)(4)-(5) 

there is a material change in the entity’s Cap-and-Trade Program registration 

pursuant to section 95830, or the Executive Officer has made a determination 

restricting an entity’s auction participation pursuant to section 95914. 

(2) An entity approved for auction participation must inform the Auction 

Administrator at least 30 days prior to an auction when reporting a change to 

the information disclosed, otherwise the entity may not participate in that 

auction.  The change should be reported by 5 p.m. Pacific Standard Time (or 

Pacific Daylight Time, when in effect) on the 30th day before an auction. 

(f) Auction Intent to Bid Notification Requirements.  An entity that intends to 

participate in an auction must inform the Auction Administrator at least 30 days 

prior to an auction of its intent to bid in an auction, otherwise the entity may not 

participate in that auction. 

(fg) An entity approved for auction participation may not communicate information on 

auction participation with any entity that is not part of an association disclosed 

pursuant to section 95914, except as requested by to the Auction Administrator 

to remediate an auction application. 

*** 
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 (ij) Auction participants must provide a bid guarantee to the financial services 

administrator at least 12 days prior to the auction. 

(1) The bid guarantee must be in one, or a combination of, the following forms: 

*** 

 (3) A bid guarantee submitted in any form other than cash must be payable 

within three business days of payment request submitted by physical 

presentment or electronically by facsimile, or other electronic form accepted 

by the financial services administrator.  

*** 

 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code 
and Section 16428.8, Government Code. 
 

§ 95913.  Sale of Allowances from the Allowance Price Containment Reserve. 

*** 

 (e) Reserve Sale Participation Application Requirements. Intent to Bid Notification 

Requirements.  An entity that intends to participate in a reserve sale must inform 

the Reserve Sale Administrator at least 20 days prior to a reserve sale of its 

intent to bid in that reserve sale, otherwise the entity may not participate in that 

reserve sale. 

(1) The Executive Officer must approve an entity’s Reserve sale participant 

application before that entity may participate in a Reserve sale. 

 (2)  An entity must complete a Reserve sale participant application to inform the 

Auction Administrator of its intent to bid in a Reserve sale at least 20 days 

prior to the Reserve sale in which it intends to participate. 

(f) Reserve Tiers from 2013-2020. 

*** 

 (5) This provision only applies to the Reserve sale immediately preceding the 

compliance obligation instrument surrender on November 1.  Pursuant to 
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sections 95870(i)(1) and 95871(h)(1), allowances will be made available at 

the highest price tier of the Allowance Price Containment Reserve if the 

amount of accepted bids at the highest price tier exceeds the number of 

allowances in that tier. 

*** 

 (h) Purchase Determinations. 

*** 

 (6) After completing the sales for each tier the reserve sale administrator will 

repeat the processes in sections 95913(h)(4) and (h)(5) above for the next 

highest price tier until all bids have been filled or until the Reserve is depleted.  

At that time the reserve sale administrator will inform the Executive Officer of 

the sales from the Reserve to each participant. 

*** 

 (k) Operation of the Reserve After 2020. 

 

Additional Regulatory Text in section 95913 

AB 398 Price Containment Points and Price Ceiling 

 

CARB staff will propose changes starting with section 95913(k) to reflect the direction 

in AB 398 regarding establishing two price containment points and a ceiling price that 

would be applicable beginning in 2021.  Please see the CARB staff preliminary 

concept paper released simultaneously with this Preliminary Discussion Document. 

 

*** 

 (3) Starting January 1, 2021, the procedures contained in sections 95913(f), (g), 

and (h) are replaced by sections 95913(l), (m), and (n).  The resolution of 

sales continue to follow the procedures contained in sections 95913(i) and (j). 

(l) This provision only applies to the Reserve sale immediately preceding the 

compliance obligation instrument surrender deadline on November 1.  Pursuant 

to sections 95870(i)(1) and 95871(h)(1), allowances will be made available at the 
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Reserve Sale Price if the amount of accepted bids exceeds the number of 

allowances available in the Reserve. 

*** 

 (2) If the quantity of accepted bids exceeds the allowances from sections 

95870(a) and 95871(a) plus the allowances defined in sections 95870(i)(1) 

and 95871(h)(1), allowances will be sold through the procedure outlined in 

section 95913(n)(3). 

*** 

 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

§ 95914.  Auction Participation and Limitations. 

*** 

 (c) Disclosure of Auction Participation Information. 

*** 

 (2) Auction participation information listed in section 95914(c)(1) may be released 

under the following conditions: 

(A) When the release is to other members of a direct corporate association 

not subject to auction participation restriction or cancellation pursuant 

to section 95914(b);, 

(B) When the release is to a Cap-and-Trade Consultant or Advisor who 

has been disclosed to the Executive Officer pursuant to section 

95914(c)(3);. 

(C) When the release is made by a publicly_-owned utility only as required 

by public accountability rules, statute, or rules governing participation 

in generation projects operated by a Joint Powers Authority or other 

publicly_-owned utilities; or. 

*** 
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NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

Subarticle 11: Trading and Banking 

§ 95920.  Trading. 

(a) The holding limit is the maximum number of California GHG allowances that may 

be held by an entity or jointly held by a group of entities with a direct corporate 

association, as defined in section 95833, at any point in time. 

*** 

 (d) The holding limit will be calculated for allowances qualifying pursuant to section 

95920(c)(1) as the sum of: 

*** 

 (2) Limited Exemption from the Holding Limit. 

*** 

 (B) Calculation of the Llimited Eexemption for Eentities Aalready 

Rregistered as of January 1, 2017 as Ccovered Eentities or Oopt-in 

Ccovered Eentities.  The limited exemption for these entities is the sum 

of the emissions contained in the most recent annual emissions data 

reports that have received a positive or qualified positive emissions 

data verification statement for emissions for which the entity now has a 

compliance obligation pursuant to section 95851, plus the amount of 

emissions in the oldest emissions report for which the entity now has a 

compliance obligation, and less the amount of any annual compliance 

obligations already due in the current compliance period. 

(C) Calculation of the Llimited Eexemption for Eentities Rregistering as 

Ccovered Eentities or Oopt-in Ccovered Eentitiesregistering after 

January 1, 2017.  The limited exemption for an entity that registers as 

a covered entity or opt-in covered entity after January 1, 2017 will be 
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calculated as twice the annual emissions contained in the emissions 

report for the first year that the entity has a compliance obligation, 

provided that the emissions data report has received a positive or 

qualified positive emissions data verification statement for emissions 

that generate a compliance obligation pursuant to section 95851. 

*** 

 (G) Allowances allocated pursuant to sections 95870(e), (f), and (g) and 

sections 95871(d), (e), and (f), which are transferred to the receiving 

entity’s annual allocation holding account in a year preceding their 

vintage year, will not count against the Holding Limit or limited 

exemption until January 1 of their vintage year. 

*** 

 (f) Application of Corporate Association Provisions to the Holding Limit. 

(1) The total number of allowances held by a group of entities with a direct 

corporate association pursuant to section 95833 must besum to less than or 

equal to the holding limits pursuant to sections 95920(d) and (e). 

*** 

 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

§ 95921.  Conduct of Trade. 

*** 

(b) Information Requirements for Transfer Requests.  The following information must 

be reported to the accounts administrator as part of a transfer request before any 

transfer of allowances can be recorded on the tracking system: 

*** 

(3) A transfer request submitted for an over-the-counter agreement for the sale of 

compliance instruments for which delivery will take place no more than three 
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days from the date the parties enter into the transaction agreement must 

provide the following information: 

*** 

 (B) Expected Termination Date of the transaction agreement.  If 

completion of the transfer request process is the last term of the 

transaction agreement to be completed, the date the transfer request is 

submitted should be entered as the Expected Termination Date.  If 

there are financial, contingency, or other terms to be settled after the 

transfer request is completed, the date those terms are expected to be 

settled should be entered as the Expected Termination Date.  If the 

transaction agreement does not specify a date for the settlement of 

financial, contingency, or other terms that would be completed after the 

transfer request is completed, the entity may enter the Expected 

Termination Date as “Not Specified.”. 

*** 

 (4) A transfer request submitted for an over-the-counter agreement for the sale of 

compliance instruments for which delivery is to take place more than three 

days from the date the parties enter into the transaction agreement or that 

involves multiple transfers of compliance instruments over time or 

incorporates compliance instrument requirements with other product sales or 

purchases, must provide the following information: 

*** 

 (B) Expected Termination Date of the transaction agreement.  If 

completion of the transfer request process is the last term of the 

transaction agreement to be completed, the date the transfer request is 

submitted should be entered as the Expected Termination Date.  If 

there are financial, contingency, or other terms to be settled after the 

transfer request is completed, the date those terms are expected to be 

settled should be entered as the Expected Termination Date.  If the 
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transaction agreement does not specify a date for the settlement of 

financial, contingency, or other terms that would be completed after the 

transfer request is completed, the entity may enter the Expected 

Termination Date as “Not Specified.”. 

*** 

 (6) If the transaction agreements do not contain a price for compliance 

instruments, entities may enter a price of zero into the transfer request if the 

transfer request is submitted to fulfill one of the following transaction 

agreement types and the entity discloses the agreement type in the transfer 

request. 

*** 

 (C) The proposed transfer is from a publicly_-owned utility to an entity or a 

Joint Powers Authority operating a generation facility as a joint venture 

with the utility. 

*** 

 (G) The proposed transfer is from a publicly_-owned utility to an entity 

(including a Joint Powers Authority of which that utility is a member, or 

an operating agent acting on behalf of such a Joint Powers Authority) 

operating a generation facility from which the utility obtains electricity. 

*** 

 (h) Information Reporting bBy Holders of Exchange Clearing Holding Accounts. 

*** 

 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

*** 

 



**FOR DISCUSSION PURPOSES ONLY – 
NOT PART OF A FORMAL RULEMAKING PROCESS** 

 
Legal Disclaimer: This is an unofficial electronic version of a preliminary discussion draft of the Cap-and-Trade 
Regulation that contains potential single and double underline-strikeout text revisions for the purpose of soliciting 
stakeholder feedback on possible changes.  
 

June 2018 77 

§ 95973.  Requirements for Offset Projects Using ARB Compliance Offset 

Protocols. 

(a) General Requirements for Offset Projects.  To qualify under the provisions set 

forth in this article, an Offset Project Operator or Authorized Project Designee 

must ensure that an offset project: 

*** 

 (2) Meets the following additionality requirements, as well as any additionality 

requirements in the applicable Compliance Offset Protocol, as of the date of 

Offset Project Commencement: 

*** 

 (C) The GHG reductions and GHG removal enhancements resulting from 

the offset project exceed the project baseline calculated by the 

applicable version of the Compliance Offset Protocol under which the 

offset project has been listed pursuant to section 95975 or under which 

the offset project has been transitioned to pursuant to section 

95973(a)(2)(D) for that offset project type as set forth in the following: 

1. Compliance Offset Protocol Ozone Depleting Substances Projects, 

October 20, 2011, and Compliance Offset Protocol Ozone 

Depeleting Substances Projects, November 14, 2014, which are 

hereby incorporated by reference; 

*** 

 (D) The Offset Project Operator or Authorized Project Designee may 

transition an offset project to the most recently incorporated version of 

the Compliance Offset Protocol by updating the listing information in an 

Offset Project Data Report pursuant to section 95976.  Projects may 

only transition at the initial submission of the Offset Project Data 

Report for a reporting period to ARB or the Offset Project Registry.  

Projects transitioning to the most recent version of the Compliance 

Offset Protocol may only do so with an Offset Project Data Report 
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submitted to ARB or the Offset Project Registry prior to the site visit, 

pursuant to section 95977.1(b)(3)(D).  To properly transition to the 

most recent version of the Compliance Offset Protocol, the Offset 

Project Data Report for the transitioning project must specify the most 

recent protocol version as the version under which the project is 

reporting, pursuant to section 95976(d)(10).  To transition to the most 

recent version of the Compliance Offset Protocol, the transitioning 

project must receive a full verification with a Positive or Qualified 

Positive Offset Verification Statement in its first reporting period under 

the most recent version of the Compliance Offset Protocol.   An offset 

projects that transitions to a new version of the Compliance Offset 

Protocol during a crediting period will continue in the same crediting 

period and not start a new crediting period. 

*** 

 (e)   Only a Primary Account Representative or Alternate Account Representative on 

the Offset Project Operator’s tracking system account may sign any documents 

or attestations to ARB or an Offset Project Registry on behalf of the Offset 

Project Operator for an offset project. 

 
NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

§ 95974.  Authorized Project Designee. 

(a) General Requirements for Designation of Authorized Project Designee.  An 

Offset Project Operator may designate an entity as an Authorized Project 

Designee at the time of offset project listing or any time after offset project listing 

as long as it meets the requirements of section 95974(b). 

*** 

 (2) The director or officer, as identified in section 95830(c)(1)(B), of the Offset 

Project Operator may delegate responsibility to the Authorized Project 
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Designee for performing or meeting all the requirements of sections 95975, 

95976, 95977, 95977.1, 95977.2, 95980, 95980.1, 95981, 95981.1, and, 

where the Authorized Project Designee is specifically identified, the 

requirements in sections 95983, 95985, and the Program for Recognition of 

Early Action Offset Credits, on behalf of the Offset Project Operator. 

*** 

 (B) If an Authorized Project Designee is designated, the Offset Project 

Operator must designate an individual of the Authorized Project 

Designee as a Primary Account Representative or Alternate Account 

Representative on the Offset Project Operator’s tracking system 

account before the Authorized Project Designee may act on behalf of 

the Offset Project Operator or submit any documentation to the Offset 

Project Registry and ARB.  Only an individual authorized on the Offset 

Project Operator’s tracking system account may sign any documents 

or attestations to ARB on behalf of the Offset Project Operator for an 

offset project. 

*** 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

*** 

§ 95976.  Monitoring, Reporting, and Record Retention Requirements for Offset 

Projects. 

*** 

 (d) Offset Project Reporting Requirements.  An Offset Project Operator or 

Authorized Project Designee shall submit an Offset Project Data Report to ARB 

or an Offset Project Registry for each Reporting Period as defined in section 

95802.  Each Offset Project Data Report must cover a single Reporting Period.  

Reporting Periods must be contiguous; there must be no gaps in reporting once 
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the first Reporting Period has commenced.  If the Offset Project Operator or 

Authorized Project Designee fails to submit an Offset Project Data Report, then 

the Offset Project will be considered terminated and not eligible for ARB offset 

credits.  An Offset Project Data Report may be submitted after the deadline 

identified in section 95976(d)(8), but before the end of the next Reporting Period, 

to maintain continuous reporting; however, no ARB offset credits will be issued 

for the GHG emission reduction or removal enhancements quantified and 

reported in the Offset Project Data Report pursuant to section 95976(d)(9).  For 

projects developed under the Compliance Offset Protocol in section 

95973(a)(2)(C)1., there may be one Offset Project Data Report submitted for 

each offset project and the Offset Project Data Report may cover up to a 

maximum of 12 months of data.  The Offset Project Operator or Authorized 

Project Designee must submit an Offset Project Data Report to ARB or an Offset 

Project Registry within 28 months of listing their offset project pursuant to section 

95975 and must also meet all other applicable deadlines pertaining to submittal 

of the Offset Project Data Report.  If the Offset Project Operator or Authorized 

Project Designee does not submit an Offset Project Data Report to ARB or an 

Offset Project Registry within 28 months of listing an offset project, then the 

Offset Project Operator or Authorized Project Designee must update the listing 

information in the Offset Project Data Report to reflect the most recent version of 

the Compliance Offset Protocol for that project type in order to remain eligible to 

be issued ARB offset credits.  If an Offset Project Data Report that does not meet 

the 28 month deadline also fails to meet the deadline in section 95976(d)(8), an 

Offset Project Data Report covering the Reporting Period must be submitted 

using the most recent version of the Compliance Offset Protocol; however, no 

ARB offset credits will be issued for the GHG emission reductions or removal 

enhancements, pursuant to section 95976(d)(9).  For forestry offset projects, 

when an Offset Project Data Report is not filed within the deadline specified in 

section 95976(d)(8), the values used for AConsite,y-1 and BConsite,y-1 in the Offset 
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Project Data Report for the following Reporting Period will be the AConsite,y and 

BConsite,y values reported in the untimely Offset Project Data Report for the 

preceding Reporting Period.  The Offset Project Data Report shall contain the 

information required by the applicable version of the Compliance Offset Protocol 

for that offset project type as set forth in: 

*** 

 (8) AllAn Offset Project Data Reports Report must be submitted within four 

months after the conclusion of each Reporting Period.  To For a submission 

to be considered valid, the submitted Offset Project Data Report must include 

any required attestation(s) and must be signed by the Offset Project 

Operator’s Primary Account Representative or Alternate Account 

Representative.  

(9) If an Offset Project Data Report is not submitted to ARB or an Offset Project 

Registry as required by this regulation by the applicable four-month reporting 

deadline in section 95976(d)(8), the GHG reductions and GHG removal 

enhancements quantified and reported in the Offset Project Data Report are 

not eligible to be issued registry offset credits pursuant to section 95980 or 

ARB offset credits pursuant to section 95981. 

(10) Each version of an Offset Project Data Report submitted to ARB or an Offset 

Project Registry must specify the version number and the date submitted.  

For offset projects reporting under one of the Compliance Offset Protocols in 

section 95976(d)(1), 95976(d)(2), or 95976(d)(4), an Offset Project Data 

Report must include both the protocol version under which a project was 

listed pursuant to section 95975 and the protocol version under which a 

project is reporting pursuant to section 95976(d). 

*** 

(g)      General Procedure for Approving Alternate Methods to Demonstrate Accuracy 

Pursuant to Compliance Offset Protocols.  This section only applies to alternate 

methods that were not in common usage at the time of adoption of a Compliance 
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Offset Protocol.  This would include remote sensing methods for forestry or other 

alternate methods that meet the requirements of this section. 

(1) An Offset Project Operator or Authorized Project Designee seeking approval 

of an alternate method must, at least 30 days prior to the beginning of the 

reporting period in which the alternate method will be used, submit a written 

request to ARB that includes all of the following: 

(A) The name and identification numbers of the offset project for which the 

alternate method is proposed; 

(B) The beginning and end dates for the reporting period for which the 

alternate method is proposed; 

(C) A detailed description of the alternate method.  This description must 

include: 

1. The purpose for which the alternate method is proposed; 

2. A discussion of the accuracy of the alternate method, including any 

peer-reviewed literature or other information that the Offset Project 

Operator or Authorized Project Designee believes may aid ARB in 

making a determination of the eligibility of the method; and 

3. A detailed analysis identifying how the alternate method is in 

conformance with the relevant requirements of the applicable 

Compliance Offset Protocol.  

(2) ARB may approve an alternate method on an interim basis for one reporting 

period to review the accuracy of the method.  Approval of an alternate method 

on an interim basis in itself does not provide any right to approval on a longer-

term basis.  ARB may also include other conditions as part of its interim 

approval. 

(3) Before approving an alternate method, ARB shall determine that the accuracy 

of the alternate method is reasonably equivalent to the accuracy of the 

method(s) commonly employed when the Compliance Offset Protocol was 
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adopted and that the alternate method is capable of being verified to a 

reasonable level of assurance. 

(4) Data collected pursuant to an approved alternate method shall be considered 

in compliance with the requirements of the relevant Compliance Offset 

Protocol. 

(5) ARB may request additional information from the Offset Project Operator or 

Authorized Project Designee seeking approval of an alternate method prior to 

approving any request.  ARB shall provide written notification to the Offset 

Project Operator or the Authorized Project Designee of approval or 

disapproval of the interim alternate method within 30 days of receipt of the 

request, or within 30 days of receipt of any additional information requested 

by ARB, whichever is later.   

 

*** 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

*** 

§ 95977.1.  Requirements for Offset Verification Services. 

*** 

 (b) Offset Verification Services.  Offset Verification Services shall be subject to the 

following requirements. 

(1) Notice of Offset Verification Services for Offset Projects.  Before offset 

verification services, as defined in section 95977.1(b)(3), may begin, the 

Offset Project Operator or Authorized Project Designee must submit the 

Offset Project Data Report to ARB or an Offset Project Registry, and the 

verification body must submit a Notice of Offset Verification Services to ARB 

and an Offset Project Registry, if applicable.  The verification body may begin 

offset verification services for the Offset Project Operator or Authorized 
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Project Designee 10 calendar days after the Notice for Offset Verification 

Services is received by ARB and the Offset Project Registry.  The verification 

body may not conduct the site visit until at least 30 15 calendar days after the 

Notice for Offset Verification Services is received by ARB and the Offset 

Project Registry, or earlier, if the earlier site visit date is approved by ARB in 

writing.  If a verification is being audited by ARB pursuant to section 

95977.1(b)(3)(W) or by an Offset Project Registry pursuant to section 

95987(e) and if ARB or the Offset Project Registry notify the verification body 

of the audit in writing within five working days of receiving the Notice for 

Offset Verification Services, the verification body may not conduct the site 

visit until at least 40 calendar days after the Notice for Offset Verification 

Services is received by ARB and the Offset Project Registry, unless each 

auditing entity approves in writing an earlier site visit date.  The Notice of 

Offset Verification Services must include the following information: 

(A) The name of the offset project typename and its identification numbers, 

including the length of the offset project crediting period, and title of the 

Compliance Offset Protocol and its version under which used to 

implement the offset project is reporting, indication of whether a single 

or multiple reporting periods will receive offset verification services, the 

reporting period start and end dates, and the crediting period start 

date; 

*** 

 (D) General information on the Offset Project Operator or Authorized 

Project Designee, including: 

*** 

4. A brief description of expected offset verification services to be 

performed, including the expected completion date for submitting 

the Offset Verification Statement to ARB or the Offset Project 

Registry. 
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(2) If any information submitted pursuant to sections 95977.1(b)(1)(B) and 

95977.1(b)(1)(D) changes after the Notice for Offset Verification Services is 

submitted to ARB and the Offset Project Registry, if applicable, and before 

offset verification services begin, the verification body must notify ARB and 

the Offset Project Registry by submitting an updated Notice of Offset 

Verification Services as soon as the change is made, but, at least five working 

days prior to the start of offset verification services, unless otherwise 

approved by ARB in writing.  If any information submitted pursuant to sections 

95977.1(b)(1)(B) and 95977.1(b)(1)(D) changes during offset verification 

services, the verification body must notify ARB and the Offset Project 

Registry, if applicable, within 10 working days.  In either instance, the Notice 

of Offset Verification Services must be resubmitted to ARB and the Offset 

Project Registry, as applicable.  If the verification body has been notified by 

ARB or the Offset Project Registry of an audit for the relevant verification, 

then the verification body must notify the auditing entity at least two working 

days prior to a revised start date for offset verification services and at least 15 

working days prior to a revised site visit date(s), unless each auditing entity 

approves in writing an earlier date.  If ARB and the Offset Project Registry, if 

applicable, request revisions to the Notice of Offset Verification Services, the 

verification body must resubmit the revised Notice of Offset Verification 

Services within 10 working days of such request, or if there is a reason the 

verification body cannot submit the revisions within 10 working days, the 

verification body must communicate to ARB and the Offset Project Registry in 

writing as to the reasons why and get approval from the Offset Project 

Registry or ARB for an extension. 

*** 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

*** 
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§ 95979.  Conflict of Interest Requirements for Verification Bodies and Offset 

Verifiers for Verification of Offset Project Data Reports. 

*** 

 (b) “Member” for the purposes of this section means any employee or subcontractor 

of the verification body or related entities of the verification body.  “Member” also 

includes any individual with majority equity share in the verification body or its 

related entities.  “Related entity” for the purposes of this section means any direct 

parent company, direct subsidiary, or sister company.  “Non-offset verification 

services” for purposes of this section do not include independent, third-party 

certification or verification services which have been provided for ARB or any 

other voluntary or mandatory program; such certification and verification services 

may be counted as offset verification services for the purposes of this section.  

The potential for a conflict of interest must be deemed to be high where: 

*** 

 (2) Within the previous five years, any staff member of the verification body or 

any related entity or any member of the offset verification team has provided 

to the Offset Project Operator, Authorized Project Designee, if applicable, and 

their technical consultant(s) any of the following non-offset verification 

services: 

(A) Designing, developing, implementing, reviewing, or maintaining an 

inventory or offset project information or data management system for 

air emissions or development of a forest management plan, or timber 

harvest plan, unless the review was part of providing GHG offset 

verification services; 

*** 

 (J) Directly managingresponsible for developing any health, environment 

or safety functionspolicies for the Offset Project Operator, Authorized 

Project Designee, if applicable, and their technical consultant(s); 

*** 
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 (f) Approval of Conflict of Interest Submittals.  ARB or the Offset Project Registry 

must review the self-evaluation submitted by the verification body and determine 

whether the verification body is authorized to perform the offset verification 

services for the Offset Project Operator and Authorized Project Designee, if 

applicable. 

*** 

 (2) If the offset project was listed with an Offset Project Registry, the conflict of 

interest self-evaluation acceptance or denial notification will be given by the 

Offset Project Registry.  Within 15 calendar days of approving a conflict of 

interest self-evaluation, the Offset Project Registry must notify ARB in writing 

of the date on which it approved the self-evaluation. 

(3)      When a conflict of interest self-evaluation is updated before or during offset 

verification services to add a verification team member, ARB or the Offset 

Project Registry must approve the updated self-evaluation before any new 

team member participates in offset verification services.  Within 15 calendar 

days of approving an updated self-evaluation, the Offset Project Registry 

must notify ARB in writing of the date on which it approved the updated self-

evaluation.  

*** 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 

 

*** 

§ 95981.  Issuance of ARB Offset Credits. 

*** 
 

 (b) Requirements for Offset Projects Submitted Through an Offset Project Registry 

Seeking Issuance of ARB Offset Credits.  If an Offset Project Operator or 

Authorized Project Designee provides information for listing pursuant to section 

95975, monitors and reports pursuant to section 95976, and has their offset 
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project verified pursuant to sections 95977, 95977.1, and 95977.2 through an 

Offset Project Registry, the Offset Project Operator or Authorized Project 

Designee must provide the following information to ARB for issuance of ARB 

offset credits pursuant to section 95981.1: 

(1) The attestations required in sections 95975(c)(1), 95975(c)(2), 95975(c)(3), 

95976(d)(7), 95977.1(b)(3)(R)4.b., 95977.1(b)(3)(R)4.e., 95977.1(b)(3)(R)4.f., 

and any in the applicable Compliance Offset Protocol; 

(2) Offset project listing information submitted to an Offset Project Registry 

pursuant to sections 95975(c) and (e); 

(3) The original and final Offset Project Data Reports submitted to an Offset 

Project Registry pursuant to sections 95976(d), 95977.1(b)(3)(M), and 

95977.1(b)(3)(R)5.; and 

(4) Offset Verification Statements submitted pursuant to section 

95977.1(b)(3)(R)4.b.. 

(5) The Offset Project Operator, or Authorized Project Designee, if applicable, 

must submit a request for issuance of ARB offset credits to ARB for each 

Offset Project Data Report for which they are seeking issuance of ARB offset 

credits identifying which Holding Accounts the ARB offset credits should be 

placed into and how many ARB offset credits will be placed into each Holding 

Account.  The Offset Project Operator or Authorized Project Designee may 

request that ARB offset credits are placed into the Holding Account of any 

party not prohibited to hold compliance instruments under this Article.  Any 

party receiving ARB offset credits at the time of ARB offset credit issuance 

must have a tracking system account with ARB. 

(1C) An Offset Project Operator or Authorized Project Designee may request that 

only a portion of the eligible GHG reductions and removal enhancements for 

the applicable Reporting Period be issued ARB offset credits in the request 

for issuance. 
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(2D) The request for issuance of ARB offset credits may be provided to ARB when 

the Offset Project Operator or Authorized Project Designee, if applicable, 

submits the information in sections 95981(b)(1) through (4) but must be 

provided to ARB before it will issue ARB offset credits pursuant to section 

95981.1.  If the offset project was listed by an Offset Project Registry, the 

request for issuance of ARB offset credits may not be provided to ARB until 

the Offset Project Registry has issued registry offset credits for the applicable 

Offset Project Data Report(s). 

 

*** 
 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

§ 95981.1  Process for Issuance of ARB Offset Credits. 

*** 
 (c) Notice of Determination of Issuance of ARB Offset Credits.  Not later than 15 

calendar five working days after ARB determines to issues an ARB offset credit 

pursuant to section 95981(c), ARB will notify the Offset Project Operator, or 

Authorized Project Designee, or any other third party requested by the Offset 

Project Operator pursuant to section 95981(b)(5)(B) to receive ARB offset 

credits, of its intent to issue the issuance of ARB offset credits. 

 
*** 

 (e) A registry offset credit issued pursuant to section 95980.1(a) must be removed or 

cancelled by the Offset Project Registry within 10 90 calendar days after ARB 

issues an ARB offset credit pursuant to this section, such that the registry offset 

credit is no longer available for transaction on the Offset Project Registry system.  

Within five working days of the removal or cancellation of registry offset credits, 

tThe Offset Project Registry must provide proof to ARB that the registry offset 

credits have been permanently removed or cancelled from the registry system.  If 
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registry offset credits are not cancelled within 90 calendar days, ARB will cancel 

the ARB offset credits.  ARB offset credits cancelled pursuant to this provision 

may not be re-issued. 

(f) Receipt of ARB Offset Credits.  ARB will transfer ARB offset credits into the 

Holding Account of the Offset Project Operator, Authorized Project Designee, or 

any other third party requested by the Offset Project Operator pursuant to section 

95981(b)(5)(B) to receive ARB offset credits, within 15 working days of the Offset 

Project Registry providing proof to ARB that the registry offset credits have been 

permanently removed or cancelled from the registry system notice of 

determination pursuant to sections 95981.1(c) and (d)(4). 

 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

*** 

§ 95985.  Invalidation of ARB Offset Credits. 

*** 
 (b) Timeframe for Invalidation.  ARB may invalidate an ARB offset credit pursuant to 

this section within the following timeframe if a determination is made pursuant to 

section 95985(f): 

(1) Within eight years of issuance of an ARB offset credit, if the ARB offset credit 

is issued for early action pursuant to the Program for Recognition of Early 

Action Offset Credits, or within eight years of the date that corresponds to the 

end of the Reporting Period for which the ARB offset credit is issued, if the 

ARB offset credit is issued pursuant to section 95981.1, unless one of the 

following requirements is met: 

*** 
 (B) The Offset Project Operator or Authorized Project Designee for an 

offset project developed under one of the protocols listed in section 

95985(b)(1)(B)5. does the following: 
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*** 
2. The verification conducted by a different verification body for the 

subsequent Offset Project Data Report and used to reduce the 

invalidation timeframe of any ARB offset credits must be completed 

through the submittal of an Offset Verification Statement pursuant 

to section 95977.1(b)(3)(R)1. within, at a maximum, three years 

from the date that corresponds to the last time ARB offset credits 

were issued to the offset project for the Reporting Period, or as 

provided in section 95990(a)(3)(A) for projects developed under an 

approved early action quantification methodology.  The verification 

of the subsequent Offset Project Data Report must result in a 

Positive or Qualified Positive Offset Verification Statement from the 

new verification body. 

*** 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

*** 

§ 95987.  Offset Project Registry Requirements. 

*** 

 (b) The Offset Project Registry must make the following information publicly 

available for each offset project developed under a Compliance Offset Protocol: 

*** 

 (3) Clear identification of which offset projects are listed and submitting Offset 

Project Data Reports using Compliance Offset Protocols.  Once an Offset 

Project Registry has approved a project listing, the Offset Project Registry 

must continue to list the project but may update the project listing status to 

“Inactive” if the project has not been issued any registry offset credits or ARB 

offset credits or update the listing status to “Terminated” if the project has 
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been issued any registry offset credits or ARB offset credits. The Offset 

Project Registry may update the listing status to “Inactive” or “Terminated” if 

any of the following circumstances exist: 

(A) The offset project has missed the 28-month reporting deadline in 

section 95976(d); 

(B) The offset project has missed the deadline for continuous reporting in 

section 95976(d); 

(C) The offset project, if listed under the Compliance Offset Protocol in 

section 95973(a)(2)(C)1., has submitted an Offset Project Data Report 

but has missed the 11-month verification deadline in section 95977(d);  

(D) The offset project terminates, as specified by the Compliance Offset 

Protocols in section 95973(a)(2)(C)4.; or 

(E) The Offset Project Operator submits a letter to the Offset Project 

Registry stating that it no longer intends to pursue registry offset credit 

issuance for this project.  The letter must be signed by the Offset 

Project Operator’s Primary or Alternate Account Representative and 

must include the following: 

1. Offset Project Operator name and CITSS identification number; 

2. Offset project name and both ARB and Offset Project Registry 

identification numbers; 

3. Name and date of the Compliance Offset Protocol used by the 

offset project; 

4. Date on which the Offset Project Registry approved the listing; 

5. Indication that the the Offset Project Operator will no longer 

pursue any registry offset credits for the project; 

6. Request to change the project status to “Inactive” or 

“Terminated”; and 

7. Signature, printed name, title, and date signed. 
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(4) When an Offset Project Registry updates the listing status to “Inactive” or 

“Terminated,” the Offset Project Registry must make publicly available a copy 

of the letter submitted under section 95987(b)(3)(E) or must make publicly 

available a memo authored by the Offset Project Registry explaining the 

change of status.  The memo must include the following: 

(A) Offset Project Operator name and CITSS identification number; 

(B) Offset project name and both ARB and Offset Project Registry 

identification numbers; 

(C) Name and date of the Compliance Offset Protocol used by the offset 

project; 

(D) Date on which the Offset Project Registry approved the listing; 

(E) Indication of the deadline(s) missed; 

(F) Indication for when, if ever, the offset project may receive registry 

offset credits; and 

(G) Date on which the Offset Project Registry has updated the status to 

“Inactive” or “Terminated.” 

(5) An Offset Project Registry may update an offset project’s listing status to 

“Completed” if (1) ARB offset credits have been issued for the offset project, 

(2) no further ARB offset credits will be issued to the project, (3) the project 

may no longer undergo offset verification services that could reduce the 

invalidation period for any ARB offset credits from eight years to three years 

pursuant to section 95985(b), and (4) the project is no longer required to 

monitor, report, and verify the permanence of its GHG emission reductions or 

GHG removal enhancements, and (5) the end of the project life has been 

reached as defined in the Compliance Offset Protocols in section 

95973(a)(2)(C)4. (if applicable). 

(6) An Offset Project Registry may update an offset project’s listing status to 

“Monitored” if (1) ARB offset credits have been issued for the offset project, 

(2) no further ARB offset credits will be issued to the project, and (3) the 
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project is still required to monitor, report, and verify the permanence of its 

GHG emission reductions or GHG removal enhancements, 

*** 

 (e) The Offset Project Registry must audit at least 10 percent of the annual full offset 

verifications developed for offset projects using a Compliance Offset Protocol. 

(1) The audit must include the following checks: 

*** 

 (F) An investigative review of the conflict of interest assessment provided 

by the verification body, which includes the following: 

1. Discussions with both the lead verifier, the verification body officer 

or staff person most knowledgable about who submitted the conflict 

of interest assessment form self-evaluation, and the Offset Project 

Operator or Authorized Project Designee to confirm the information 

on the conflict of interest assessment form is true, accurate, and 

complete; 

*** 

(f) The Offset Project Registry must review each detailed verification report provided 

in section 95977.1(b)(3)(R)(4.)(a.) for completeness and accuracy and to ensure 

it meets the requirements of section 95977.1(b)(3)(R)(4.)(a.) before accepting the 

associated Offset Verification Statement for the Offset Project Data Report and 

issuing registry offset credits.  The Offset Project Registry must maintain a log of 

all issues raised during its review of a detailed verification report and the 

corresponding Offset Project Data Report and Offset Verification Statement and 

how the issues are resolved.  Within three working days of issuing registry offset 

credits, the Offset Project Registry must provide the following to ARB: 

(1) The attestations required in sections 95976(d)(7), 95977.1(b)(3)(R)4.b., 

95977.1(b)(3)(R)4.e., 95977.1(b)(3)(R)4.f., and any in the applicable 

Compliance Offset Protocol; 



**FOR DISCUSSION PURPOSES ONLY – 
NOT PART OF A FORMAL RULEMAKING PROCESS** 

 
Legal Disclaimer: This is an unofficial electronic version of a preliminary discussion draft of the Cap-and-Trade 
Regulation that contains potential single and double underline-strikeout text revisions for the purpose of soliciting 
stakeholder feedback on possible changes.  
 

June 2018 95 

(2) The final Offset Project Data Reports submitted to an Offset Project Registry 

pursuant to sections 95976(d), 95977.1(b)(3)(M), and 95977.1(b)(3)(R)5.; 

(3) The final Offset Verification Statements submitted pursuant to section 

95977.1(b)(3)(R)4.b.; and  

(4) The Offset Project Registry’s log of all issues raised during its review. 

*** 

(l) Within 10 working days of first receiving an Offset Project Data Report to meet 

the reporting deadline pursuant to section 95976(d)(8), an Offset Project Registry 

must provide ARB a copy of the Offset Project Data Report and confirm the date 

on which the Offset Project Data Report was submitted to the Offset Project 

Registry. 

 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

*** 

Subarticle 14: Recognition of Compliance Instruments from Other Programs 

§ 95990.  Recognition of Early Action Offset Credits. 

(a) An ARB offset credit issued pursuant to the Program for Recognition of Early 

Action Offset Credits may be invalidated pursuant to section 95985 as follows: 

*** 

 (3) For an early action offset project developed under one of the quantification 

methodologies in the Program for Recognition of Early Action Offset Credits 

the invalidation timeframe will remain at eight years, unless one of the 

following applies and are met to reduce the invalidation timeframe to three 

years: 

(A) If an Offset Project Operator or Authorized Project Designee transitions 

an early action offset project to a Compliance Offset Protocol pursuant 

to the Program for Recognition of Early Action Offset Credits: 
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*** 

2. The ARB-accredited verification body must be a different 

verification body than the one that conducted any regulatory 

verification services of the early action offset project pursuant to the 

Program for Recognition of Early Action Offset Creditssection 

95990(f) or that verified the early action offset project under the 

Early Action Offset Program, and must meet the requirements for 

conflict of interest pursuant to section 95979 and for the rotation of 

verification bodies pursuant to section 95977.1(a); and 

3. If the requirements in sections 95990(al)(3)(A) through (al)(3)(A)2. 

are met, the invalidation timeframe would be as specified in section 

95985(b)(1)(B)3.b.; or 

(B) If an Offset Project Operator or Authorized Project Designee does not 

transition an early action offset project to a Compliance Offset Protocol 

pursuant to the Program for Recognition of Early Action Offset Credits, 

or the Offset Project Operator or Authorized Project Designee chooses 

to reduce the invalidation timeframe prior to the verification of a 

subsequent Offset Project Data Report being verified pursuant to the 

Program for Recognition of Early Action Offset Credits above: 

1. An ARB-accredited verification body must conduct full offset 

verification services pursuant to sections 95977.1 and 95978, 

except for section 95977.1(b)(3)(M), based on the original data 

report and/or reporting information submitted to the Early Action 

Offset Program for the original offset verification conducted under 

the Early Action Offset Program for the applicable early action 

reporting period.  Although the requirements in section 

95977.1(b)(3)(M) do not need to be met under this section, any 

misreporting, discrepancies, and omissions found during the full 

offset verification services must be included in the offset material 
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misstatement calculation performed pursuant to section 

95977.1(b)(3)(Q).  The full offset verification services must be in 

addition to any regulatory verification services conducted for the 

early action offset project pursuant to the Program for Recognition 

of Early Action Offset Creditssection 95990(f).  The verification 

body must submit the verification materials pursuant to section 

95985(b)(1)(A)2.a. and the Offset Project Registry, and ARB must 

review the verification materials pursuant to sections 

95985(b)(1)(A)2.b. through d.; 

2. The ARB-accredited verification body must meet the requirements 

for conflict of interest pursuant to section 95979 and rotation of 

verification bodies pursuant to section 95977.1(a), and be a 

different verification body than the one that conducted any 

regulatory verification services of the applicable early action 

reporting period for the early action offset project pursuant to the 

Program for Recognition of Early Action Offset Credits or that 

verified the applicable early action reporting period for the early 

action offset project under the Early Action Offset Program; and 

3. The new ARB-accredited verification body must complete the full 

offset verification services, by submitting an Offset Verification 

Statement, pursuant to section 95977.1(b)(3)(R)1., within a 

maximum of three years following the issuance of ARB offset 

credits for the early action reporting period as a result of the 

regulatory verification services performed pursuant to the Program 

for Recognition of Early Action Offset Credits, and the Offset 

Project Operator or Authorized Project Designee must receive a 

Positive or Qualified Positive Offset Verification Statement from the 

new verification body for the same early action reporting period.  

The full offset verification services must include a site visit to the 
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offset project location, and any other sites as specified in the 

applicable early action quantification methodology.  The site visit 

must be performed only once for all qualifying early action reporting 

periods. 

*** 

 (4) For an early action offset project developed under the quantification 

methodology in the Program for Recognition of Early Action Offset Credits, 

the invalidation timeframe will remain at eight years, unless the following 

criteria are met to reduce the invalidation timeframe to three years: 

(A) An ARB-accredited verification body must conduct full offset 

verification services pursuant to sections 95977.1 and 95978, except 

for section 95977.1(b)(3)(M), based on the original data report and/or 

reporting information submitted to the Early Action Offset Program for 

the original offset verification conducted under the Early Action Offset 

Program for the applicable early action reporting period.  Although the 

requirements in section 95977.1(b)(3)(M) do not need to be met under 

this section, any misreporting, discrepancies, and omissions found 

during the full offset verification services must be included in the offset 

material misstatement calculation performed pursuant to section 

95977.1(b)(3)(Q).  The full offset verification services must be in 

addition to any regulatory verification services conducted for the early 

action offset project pursuant to the Program for Recognition of Early 

Action Offset Creditssection 95990(f).  The verfication body must 

submit the verification materials pursuant to section 95985(b)(1)(A)2.a. 

and the Offset Project Registry and ARB must review the verification 

materials pursuant to sections 95985(b)(1)(A)2.b. through d.; 

(B) The ARB-accredited verification body must meet the requirements for 

conflict of interest pursuant to section 95979 and the rotation of 

verification bodies pursuant to section 95977.1(a), and be a different 
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verification body than the one that conducted any regulatory 

verification services of the applicable early action reporting period for 

the early action offset project pursuant to the Program for Recognition 

of Early Action Offset Credits or that verified the applicable early action 

reporting period for the early action offset project under the Early 

Action Offset Program; and 

(C) The new ARB-accredited verification body must complete the full offset 

verification services, by submitting an Offset Verification Statement, 

pursuant to section 95977.1(b)(3)(R)1., within a maximum of three 

years following the issuance of ARB offset credits for the early action 

reporting period as a result of the regulatory verification services 

performed pursuant to the Program for Recognition of Early Action 

Offset Credits and the Offset Project Operator or Authorized Project 

Designee must receive a Positive or Qualified Positive Offset 

Verification Statement from the new verification body for the same 

early action reporting period.  The full offset verification services must 

include a site visit to the offset project location, and any other sites as 

specified in the applicable early action quantification methodology.  

The site visit must only be performed once for all qualifying early action 

reporting periods. 

*** 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 
 

*** 

§ 96014.  Violations. 

(a) If an entity fails to surrender a sufficient number of compliance instruments to 

meet its compliance obligation as specified in sections 95856 or 95857, and the 

procedures in section 95857(c) have been exhausted, there is a separate 
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violation of this article for each required compliance instrument that has not been 

surrendered, or otherwise obtained by the Executive Officer pursuant to 

sectionunder 95857(c). 

*** 
 
NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

*** 
 

§ 96021.  Confidentiality. 

(a) Emissions data submitted to ARB under this article areis public information and 

shall not be designated as confidential. 

*** 
 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 
 

§ 96022.  Jurisdiction of California. 

(a) Any party that participates in the Cap-and-Trade Program is subject to the 

jurisdiction of the State of California unless the party is subject to the jurisdiction 

of an External GHG ETS to which California has linked its Cap-and-Trade 

Program pursuant to section 95830(gh) and subarticle 12. 

*** 
 

NOTE:  Authority cited:  Sections 38510, 38560, 38562, 38570, 38571, 38580, 39600 and 39601, Health 
and Safety Code. 
Reference:  Sections 38530, 38560.5, 38564, 38565, 38570 and 39600, Health and Safety Code. 

 
*** 
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Appendix B.  CITSS User Terms and Conditions 

*** 
2.4 User further agrees that it will immediately inform ARB or the CITSS administrator 

by emailing help@wci-citss.org CACITSSHelpdesk@arb.ca.gov or calling at 1-866-682-

7561 916-324-7659 if any of the following occurs: 

*** 

mailto:CACITSSHelpdesk@arb.ca.gov


June 21, 2018 - Workshop to Discuss Possible Revisions to the Cap-and-Trade 

Regulation: Public Comments 

# Received From Subject 
Comment 

Period 

Date/Time 
Added to 
Database 

Additional 
Form 
Letters 
or Links 

1 Barnato, Jonathan , 

Making Carbon 
Concrete 
Emissions 
Footprint Smaller 

1st 
Workshop 

2018-06-27 
20:19:52 

Link 

2 

Halloran, James P., 
Solar 
Turbines/Caterpillar 
Inc. 

Comments for 
June 21st 
Workshop 

1st 
Workshop 

2018-07-02 
07:57:59 

Link 

3 
Piper, Gordon, Rtd. 
CA Civil Rts. Agency 
Administrator 

Discriminatory 
CARB Guidelines 
for Agencies 
Administering CA 
Climate 
Investments 

1st 
Workshop 

2018-07-02 
18:54:22 

Link 

4 
This comment was posted then deleted because it was unrelated to the 
Workshop or it was a duplicate. 

5 
DeRivi, Tanya, 
SCPPA 

SCPPA Comments 
to 6-21-2018 C&T 
Workshop 

1st 
Workshop 

2018-07-05 
10:20:36 

Link 

6 Kelty, Maya, 
3Degrees 
Comments on 6- 
21-18 workshop

1st 
Workshop 

2018-07-05 
10:59:59 

Link 

7 
Reheis-Boyd, 
Catherine, WSPA 

CCS Comments 
1st 

Workshop 
2018-07-05 
11:35:58 

Link 

8 Grizard, Erin, 

Bloom Energy 
Comments on the 
6-21-18 Workshop
on Revisions to the
Cap-and-Trade
Regulation

1st 
Workshop 

2018-07-05 
11:36:44 

Link 



 

 
9 

Roberts, Tiffany, 
Western States 
Petroleum 
Association 

WSPA comments 
on 6-21-18 AB 398 
workshop 

 

1st 
Workshop 

 

2018-07-05 
12:29:45 

 
Link 

 

10 

 
Shaw, Michael, 
CMTA 

Industry Joint 
Comments on 6- 
21-18 C&T 
Informal Workshop 

 
1st 

Workshop 

 
2018-07-05 
13:06:11 

 

Link 

 
11 

Smith , Steve , 
Phillips 66 

CT Rulemaking 
P66 Position ltr 
final 07052018 

1st 
Workshop 

2018-07-05 
13:09:09 

 
Link 

 

 

12 

 

 

Welch, Gail , 

Qualcomm 
Comments on 
Scope of 
Amendments for 
2018 Cap-and- 
Trade Rulemaking 

 

 
1st 

Workshop 

 

 
2018-07-05 
13:38:05 

 

 

Link 

 
13 

Balistreri, Nick , 
University of 
California 

ct-6-21-18-wkshp- 
ws 

1st 
Workshop 

2018-07-05 
13:44:25 

 
Link 

 

 
14 

 

Fort, Jeffrey , 
Dentons US LLP 

Workshop to 
discuss possible 
revisions to the 
Cap and Trade 
Regulation 

 

1st 
Workshop 

 

2018-07-05 
13:44:18 

 

 
Link 

 

15 
Kimmey, Angela, 
Vernon Public 
Utilities 

Vernon Public 
Utilities Comments 
on 6/21/2018 C&T 
Workshop 

 
1st 

Workshop 

 
2018-07-05 
14:24:54 

 

Link 

 
16 

Weiner, Peter, 
Crockett 
Cogeneration 

Comments of 
Crockett 
Cogeneration 

1st 
Workshop 

2018-07-05 
14:38:26 

 
Link 

 
17 

Berlin, Susie, Golden 
State Power 
Cooperative 

GSPC Comments 
on cap-and-trade 

1st 
Workshop 

2018-07-05 
14:47:44 

 
Link 

 
18 

Berlin, Susie, Law 
Offices of Susie 
Berlin 

NCPA comments 
on cap-and-trade 

1st 
Workshop 

2018-07-05 
14:52:15 

 
Link 



19 
Wescott, Sarah, 
Climate Action 
Reserve 

Climate Action 
Reserve 
comments - 6/5/18 

1st 
Workshop 

2018-07-05 
14:59:59 

Link 

20 
Williamson, Max, A- 
Gas Americas 

A-Gas Americas
Comments - Staff
Workship AB398
CTR Amendments

1st 
Workshop 

2018-07-05 
14:53:13 

Link 

21 Benn, Mike, Powerex 

Powerex 
Comments on 
Workshop to 
Discuss Possible 
Revisions to the 
Cap-and-Trade 
Regulation 

1st 
Workshop 

2018-07-05 
15:23:21 

Link 

22 Severson, Dan B., 

TID Comments on 
Possible Revisions 
to the Cap-and- 
Trade Regulations 

1st 
Workshop 

2018-07-05 
15:44:01 

Link 

23 Sullivan, Katie, IETA 
IETA Comment 
Letter 5 July 18 

1st 
Workshop 

2018-07-05 
16:29:36 

Link 

24 
Larrea, John, 
California League of 
Food Producers 

Comments on 
June 21st 
Workshop on C&T 

1st 
Workshop 

2018-07-05 
16:33:09 

Link 

25 

Roedner Sutter, 
Katelyn, 
Environmental 
Defense Fund 

EDF comments re: 
6/21/8 cap-and- 
trade workshop 

1st 
Workshop 

2018-07-05 
16:47:23 

Link 

26 

Westerfield, William, 
Sacramento 
Municipal Utility 
District 

SMUD Comments 
on Potential Post 
AB 398 Cap-and- 
Trade 
Amendments 

1st 
Workshop 

2018-07-05 
16:48:01 

Link 

27 
Cullenward, Danny, 
Near Zero 

Near Zero 
comments (June 
2018 workshop) 

1st 
Workshop 

2018-07-05 
16:50:40 

Link 

28 
Ali, Fariya, Pacific 
Gas & Electric 

PG&E Comments 
on 6/21 Cap-and- 
Trade 
Amendments 
Workshop 

1st 
Workshop 

2018-07-05 
16:41:35 

Link 



29 
Olmedo, Luis , 
Comite Civico 
Del Valle, Inc. 

1st 
Workshop 

2018-07-05 
16:57:32 

Link 

30 Patney, Arjun, 
1st 

Workshop 
2018-07-12 
12:36:43 

Link 

31 Carmichael, Tim, 
1st 

Workshop 
2018-07-16 
13:56:25 

Link 

 32 Orcutt, Jeanne , 
Coastal Energy 
Alliance  

1st 
Workshop 

2018-07-18 
14:05:02 

Link 

 33 Schatzki, Todd, 1st 
Workshop 

2018-07-26 
13:09:02 

Link 

 34 Costantino , Jon, 
VERA 

1st 
Workshop 

2018-07-26 
13:09:02 

Link 

 35 Golden-Krasner, 
Maya , Center for 
Biological Diversity 

1st 
Workshop 

2018-07-26 
13:09:02 

Link 

 36 Haya, PhD, Barbara 1st 
Workshop 

2018-07-26 
13:09:02 

Link 

38 Perea, Henry, 1st 
Workshop 

Link 

DEBS Cap and 
Trade Regulation 

Comments 
following June 21, 
2018 workshop 

Comment 
Submittal 

Comments 

Comments 

Comments 

Comments 

Comments 

2018-08-20 
08:52:36 

37 Ali, Fariya, PG&E Comments 1st 
Workshop 

2018-08-10 
15:33:13 Link 

comments 



First Name: Jonathan  
Last Name: Barnato 
Email Address: jb@jbrealtygroup.com 
Affiliation:  
 
Subject: Making Carbon Concrete Emissions Footprint Smaller 
Comment: 
Please mandate this technology in California on all concrete 

producers! 

 

I realize this may not be contained in the proposed revisions and 

you probably are aware of the technology already.  

 

http://money.cnn.com/2018/06/12/technology/concrete-carboncure/index.html 

 

I appreciate the opportunity to provide input. 

 

Thanks! 

Jon Barnato 

 
Attachment:  

Original File Name:  

Date and Time Comment Was Submitted: 2018-06-27 20:19:52 
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TO:  California Air Resources Board   FROM:  Gordon Piper, Retired CA Civil Rights Agency Administrator 
SUBJECT:  Comments on Draft Revised Funding Guidelines for Agencies That Administer  California 
Climate Investments:  CA Law & Constitutional Violations Impact 30 Million Californians;  Legal 
Obligations/Liability & Obligations To Immediately Act to Ensure Non-Discrimination in All 
Programs/Guidelines          DATE:  May 9, 2018 
PROBLEM SUMMARY AND ANALYSIS:  During the last 8 years, a series of a dozen or more 

unconstitutional CA laws have been enacted resulting in the development of many discriminatory 

program guidelines and implementation of nearly 40 discriminatory programs in California that deny 

important civil/Constitutional rights and important benefits to over 30 million Californians located in 

75% of CA census tracts. The State is using billions of dollars to discriminate in State funds leveraged 

with Federal funds subject to many laws/legal obligations to ensure non-discrimination & ensure no 

Californian is denied the benefits of a program receiving State or Federal funds/assistance.    The 

discriminatory implementation of these laws, programs, and program guidelines by nearly 20 State of 

CA agencies/departments in recent years is resulting in systemic discrimination that grows each year 

and violates the CA Constitution prohibitions against preferential treatment in public contracting and 

employment and Constitutional requirement for equal protection.  The discriminatory actions, grant & 

benefit programs/program guidelines undercut enforcement of State/Federal civil rights 

laws/regulations & the State/U.S. Constitution, and result in forcing State/local agencies to discriminate 

in their practices that impacts millions of Californians and can lead to potential loss of important Federal 

funding and to substantial liabilities for State agencies/staff and members of the Governor’s Cabinet 

that could result from administrative complaints, investigations, or legal actions or findings by various 

government agencies or courts.  Advocates for preferential treatment based on considerations of race, 

color, national origin, ancestry, age, geographic location, and income here in CA are continuing an active 

initiative each year in CA to add new discriminatory laws and to influence CARB and all State of CA 

agencies and State contractors to discriminate in their programs and grant/benefit programs and in 

Funding Guidelines and in the provision of benefits and training/the provision of jobs.  See additional 

comments attached for more details, analysis and recommendation for remedying what is now the 

greatest violation of civil/Constitutional rights in United States history.  CARB Funding Guidelines and 

many of the State laws that led to these State guidelines and GGRF programs contain provisions that are 

discriminatory/violate Constitutional requirements, and compel discrimination in public contracting and 

public employment that violate the rights of and important benefits to 30 million Californians. 

RECOMMENDATIONS.  The State of California and State agencies and the Governor & all Cabinet 

members are obligated by their oaths to uphold the California/United States’Constitutions which 

mandate equal protection of all residents.  Immediate corrective action is required to ensure now and in 

the future nondiscrimination and equal protection under the laws in all State  public benefit and grant 

programs, in public contracting and employment, and to end the systemic discrimination in 2018  and to 

eliminate the discriminatory provisions in California laws, Funding Guidelines, reporting requirements, 

and in the provision of benefits as described above and my written comments attached and provided 

previously in writing and verbally in complaints made verbally and in writing.  Discriminatory GGRF laws, 

programs and guidelines should be made to conform with the requirements of the Constitution and civil 

rights laws at the State and Federal levels, and there needs to be more  effective monitoring/enforce- 

ment and training and information provided to ensure non-discrimination in contracting/employment. 
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I am writing as a retired State of California civil rights agency administrator and employee who spent 31 

years helping to investigate discrimination complaints involving public and private employers and to 

enforce State and Federal civil rights laws.  I also have prior professional experience serving as a 

Contract Compliance Officer for the City of San Diego and helped to enforce nondiscrimination 

requirements in relation to government contracting practices involving private employers and their 

employment practices.  In my professional career of over 30 years, and also in retirements during the 

last 11 years, I have been active in working to ensure nondiscrimination in employment and contracting 

involving governmental agencies at all levels as well as other recipients of state and or Federal funds 

such as public and private contractors. 

I believe the recently implemented and proposed California Air Resources Board (CARB)  Draft  Revised 

Funding Guidelines for Agencies Administering California Climate Investments like  the previously issued  

Supplement to the Draft Funding Guidelines  result in adding to the discriminatory utilization and 

investment of both State GGRF funding and the discriminatory administration of this grant funding 

leveraged with other public funds in violation of the requirements of both applicable State and Federal 

civil rights laws and regulations and that they violate the equal protection requirements in the California 

and U.S. Constitutions, and the prohibition against preferential treatment and affirmative action 

contained in section 31 of the California Constitution.   I believe these Funding Guidelines should be 

immediately rescinded and replaced with Funding Guidelines that conform to all requirements of the 

California Constitution and United States Constitution and applicable requirements of various State of 

California and Federal civil rights laws and regulations that mandate non-discrimination and equal 

protection. 

My review of the Interim Guidelines adopted by the Air Resources Board in 2014 combined with the 

investment plan recommendations of CARB in fiscal year 2014-2015, and in 2016 through 2018-2019 led 

me to conclude that your initial Interim Guidelines, and the Supplement to the Draft Guidelines that 

Administer California Climate Investments, and your Cap-and-Trade Auction Proceeds Funding 

Guidelines for Agencies that Administer California Climate Investments and subsequent 2017 Draft 

Funding Guidelines for Agencies that Administer California Climate Investments were the equivalent of a 

“How To Discriminate” Guide for State agencies administering GGRF funded programs/investments in 

the last 3 fiscal years and resulted in massive violations of State and Federal civil rights laws imposing 

redlining provisions impacting approximately 29 million Californians in 75% of California census tracts 

and most of California’s 58 counties. The latest Draft Revised Funding Guidelines for Agencies that 

Administer California Climate Investments are far worse than previous CARB funding and investments 

guidelines and will very likely both now and if finally enacted as currently written and being 

implemented continue the pattern by CARB of ignoring the discriminatory requirements in and results of 

its various guidelines and the discriminatory CalEnviroScreen3.0 methodology used in granting 

discriminatory treatment related to considerations of race, color, national origin, ancestry and/or other 

bases covered by different civil rights laws or applicable laws including age, geographic location, income, 

and other discriminatory preferences targeting minority communities of color and low-income 

households and communities that result in: (1) the largest violation of civil rights and constitutional 
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rights in United States history; and (2) encouraging substantially more individual and systemic violations  

in this fiscal year and future years of: 

 The California Unruh Civil Rights Act prohibition contained in Civil Code Section 51 that was 

approved by the Legislature and signed into law in 1959 that bars arbitrary discrimination in the 

provision of services, privileges and advantages by  “business establishments of every kind 

whatsoever” including both public agencies (including the State of California, 

state/regional/local government agencies and departments) and private sector organizations 

and employers or contractors based on considerations of race, color, national origin, ancestry, 

geographic location and other bases not specifically listed in the Act.  Geographic location is also 

a basis of discrimination. The Unruh Civil Rights Act has been liberally interpreted by the 

California Supreme Court as applying to more than just the traditional bases covered under the 

Fair Employment and Housing Act (FEHA). The Supreme Court noted in the “Koire v. Metro Car 

Wash” decision [40 Cal.3d 27] that “The act is to be given a liberal construction with a view to 

effectuating its purposes, further: (Orloff v. Los Angeles Turf Club (1947) 30 Cal.2d 110, 113 [180 

P.2d 321, 171 A.L.R. 913]; Winchell v. English (1976) 62 Cal.App.3d 125, 128 [133 Cal.Rptr. 20].) 

The In re Cox decision of the California Supreme Court provided clarification that the list of 

explicitly mentioned categories is illustrative, that the classes that previously had been 

recognized as covered under the act remained covered, and that additional bases of 

discrimination can be covered as well, even if they are not specifically mentioned in the act. 

(Koire v. Metro Car Wash http://law.justia.com/cases/california/supreme-court/3d/40/24.html; 

In Re Cox http://law.justia.com/cases/california/supreme-court/3d/3/205.html). 

I found in my research, interviews and also personal experience of discrimination involving State 

of California agencies developing and implementing discriminatory Greenhouse Gas Reduction 

Fund programs in the last 5 years with State funds leveraged with Federal funds that there was 

massive “arbitrary discrimination” taking place in the implementation of benefit and grant 

programs under the California Air Resources Board’s guidelines and requirements for 20 

California State agencies that administer California Climate Investments with Greenhouse Gas 

Reduction Funds based on considerations that included race, color, national origin, ancestry, 

geographic location, income level, ratings of California’s 8000 census tracts using a methodology 

that focused on targeting a variety of benefits including jobs to the maximum extent possible to 

low-income minority communities, and ratings of California census tracts on other criteria which 

violate the broad prohibitions against discrimination and the denial of equal services, privileges 

and advantages required by the Unruh Civil Rights Act, and by other State of California and 

Federal civil rights laws and implementing Regulations as well as the Equal Protection clauses in 

the California Constitution and the 14th Amendment of the United States Constitution such as: 

 The Equal Protection clause in the California Constitution prohibiting discrimination by 

government agencies and guaranteeing that no person is discriminated against by government 

agencies and guaranteeing that no person is discriminated against by State government 

http://law.justia.com/cases/california/supreme-court/3d/3/205.html
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agencies - Article 1, Declaration of Rights SEC. 7. (a) A person may not be denied equal 

protection of the laws; 

 The Equal Protection Clause in the United States Constitution – 14th Amendment, Section 31.  

No State shall make or enforce any law which shall abridge the privileges of, immunities of the 

citizens of the United States; nor shall any state…deny to any person within its jurisdiction the 

equal protection of the laws. 

 Government Code Section 11135 (a) which states that no person is denied the right to 

participate in or the benefits of a program receiving State assistance. I have found many 

Californians during recent years that have been denied the benefits of programs receiving State 

of California assistance such as Greenhouse Gas Reduction Funds (often leveraged to the 

maximum extent with additional Federal and local government funds). I have frequently 

complained and reported this to State and Federal agencies and not seen corrective action. 

 California Constitution prohibitions against preferential –treatment-based considerations of 

race, color, national origin or ancestry in public contracting and programs; California 

Constitution – Article 1, Declaration of Rights SEC. 31. (a) The state shall not discriminate 

against, or grant preferential treatment to, any individual or group on the basis of race, sex, 

color, ethnicity, or national origin in the operation of public employment, public education or 

public contracting; this Constitutional language grew out of Prop 209 passes by California voters 

in 1996 and CARB Funding Guidelines have been undercutting this important prohibition against 

preferential treatment in both State contracting and public employment utilizing billions in 

public dollars to subsidize preferential treatment targeting minority communities of color in 25% 

of California census tracts and more recently additionally targeting low-income household and 

low-income communities to the maximum extent possible while redlining 75% of California 

census tracts and denying important benefits including training and jobs to millions of 

Californians. 

 California Resources Code Section 71110 in the California Resources Code which mandates “The 

California Environmental Protection Agency,  in designing its mission for programs, policies, and 

standards shall do all of the following:  (a) Conduct its programs, policies, and activities that 

substantially affect human health or the environment in a manner that ensure the fair treatment 

of all races, cultures, and income levels, including minority populations and low income 

populations of the state”, but which has not been effectively complied with by either CAL EPA or 

CARB in its current Draft Revised Funding Guidelines that are now being implemented and 

adding to growing systemic discrimination.  For example, the current CARB Funding Guidelines 

forces State agencies when selecting projects for a given investment to target and give priority 

to those that maximize benefits for so-called “disadvantaged communities” or “low-income 

household” and “low-income communities” and discriminates against millions of Californians 

that reside in nearly 6000 census tracts with higher average income levels.  This is not complying 

with the requirements in California Resources Code Section 71110 requirements for the 

California EPA to ensure the fair treatment of all income levels, and CARB has imposed a 

requirement in its series of Funding Guidelines that clearly violates this important non-

discrimination requirement and forces 20 State agencies to discriminate in approximately 40 
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separate programs.  Similarly, CARB and the California Environmental Protection Agency have 

undercut the State of California’s codified definition of “environmental Justice” requirements to 

be fair to “all races” and “all incomes” codified in State of California statute at California 

Government Code Section 65040.12   found at 

http://coes.lp.findlaw.com/cacode/GOV/1/7/d1.5/4/s65040.12that states “Environmental 

Justice is the fair treatment and meaningful involvement of people of all races, cultures, and 

incomes with respect to the development, adoption, implementation, and enforcement of 

environmental laws, regulations and policies”. 

 

  The California Fair Employment and Housing Act and implementing regulations that are 

supposed to ensure equal treatment in employment practices related to hiring, terminating or 

training.  The California Legislature and California Governor Jerry Brown recently set a very 

dangerous precedent in October, 2017 in enacting into California law AB1530 which is now 

being implemented and can result in discrimination.  The latest AB1530 law approved by the 

State I believe will promote discrimination by multiple state agencies and contractors.  The law 

referenced “creation of permanent jobs in tree maintenance and related urban forestry 

activities in neighborhood, local and regional urban areas to enable workforce training for you 

women and men in disadvantaged communities” targeting the “creation of permanent jobs” to 

“enable workforce training for young women and men.”  Statewide I found in my research that 

included gathering and analyzing census information and information from California’s Office of 

Environmental Health Hazard Assessment staff, 45% of California’s 39,250.017 residents are age 

40 or above, while only 15% of California residents are ages 20-29 and 14% are ages 30-39.  The 

targeting by the State of California and State of California funded agencies involved of the urban 

forestry training and permanent job to young men and women in just so-called “disadvantaged 

communities” can deny civil rights and Constitutional rights that are supposed to be guaranteed 

under the Civil Rights Act of 1964 and Title VI to every resident in California and should be open 

as benefits to potentially nearly 17,662,507 Californians that are age 40 or above. 

EEOC’s “Facts About Age Discrimination“ online summary notes that the ADEA “generally make 

it unlawful to include age preferences, limitation, or specification” in job notices or 

advertisements.  However, the State of California in October 2017 through the actions of the 

Legislature and Governor enacted a new law and amended an existing law (the State’s California 

Urban Forestry Act of 1978) that I believe expands its systemic discrimination and sets a very 

dangerous precedent by referencing an actual age preference and also a restrictive geographic 

preference for “young women and men” in relation to training programs and permanent jobs in 

tree planting, maintenance and related urban forestry activities funded by millions in dollars in 

Stated funds leveraged with millions more of leveraged Federal and local funds.  If the State of 

California is allowed to establish by law and regulations discriminatory preferences for jobs and 

training programs based on age in a large geographic area such and urban forestry training 

programs in 25% of California census tracts, this could quickly spread to almost any number of 

different training programs, hiring opportunities/jobs, and the job opportunities of millions of 

http://coes.lp.findlaw.com/cacode/GOV/1/7/d1.5/4/s65040.12
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California residents in large geographic location impacting the civil rights of millions of 

Californians. 

The State of California and AB1530 assigned primary responsibility to the California Department 

of Forestry and Fire Protection (CAL FIRE) to implement this discriminatory new law and 

preferences related to age and geographic location that I found differentially treats potential 

applicants and disparately impacts: (1)millions of Californians age 40 and older; (2)  millions of 

non-Hispanic Caucasian in 75% of California census tracts that were substantially redlined and 

not given preferences for workforce training and permanent jobs; and(3) millions of minority 

Californians ages 40 and older in so-called “disadvantaged communities” in 25% of California 

census tracts that are not targeted for workforce training and permanent jobs  like “young 

women and men in disadvantaged communities”.  I found in my recent research that the State 

of California now has three major grant/benefit programs funded with many millions of dollars 

in State of California Greenhouse Gas Reduction funds for urban forestry programs and greening 

programs, and CAL FIRE and its subcontractor California ReLeaf are utilizing the discriminatory 

criteria related to age, geographic location, and other covered bases now incorporated into the 

California Urban Forestry Act that effectively discriminate in violation of State/Federal civil rights 

laws in evaluating grant applications from public and private sector applicants for millions of 

dollars in grants targeting jobs to primarily “young women and men” in 25% of California census 

tracts for residents in “minority communities of color”  designated as so-called “disadvantaged 

communities” where 84% of residents are ethnic minorities.   

The State of California urban forestry and greening  grant programs that I believe discriminate 

against me and millions of other  Californians and contain discriminatory criteria that 

discouraged us in relation to applying for training programs or permanent jobs growing out of 

the latest $40 or more million in urban forestry grants  include the following: 

 (1)  The California Department of Forestry and Fire Protection (CAL FIRE) 2017/2018 California 

Climate Investments Urban Community Forestry Program Grant Guidelines 

_17_18_FINAL%2012_19_17.pdf; this is an approximately $18 million grant program; 

(2) California ReLeaf 2018 Social Equity Grant Program found at http://californiareleaf.org.wp-

content/uploads/2017/GGRF-Social-Equity-Grant-Guidelines-2018-Final.pdf; this is an $800,000 

grant program impacted by AB1530 discriminatory provisions; and 

(3) URBAN GREENING PROGRAM FINAL GUIDELIINES FUNDED BY CALIFORNIA CLIMATE 

INVESTMENTS found at:  http://resources.ca.gov/grants/wp-content/uploads/2018/01/Urban-

Greening-Guidelines-Round-Two.pdf.; This is a $24.7 million grant program. 

I took advantage on November 12, 2017 of an opportunity to talk with CAL FIRE Director Ken 

Pimlott about the discriminatory new AB1530 law and the targeting of training and permanent 

jobs by this State law toward minority youth located in so-called “disadvantaged communities” 

in just 25% of California census tracts.  I explained to Director Pimlott that this law appeared to 

violate both State and Federal civil rights laws and that the targeting of grants, benefits, jobs 

http://californiareleaf.org.wp-content/uploads/2017/GGRF-Social-Equity-Grant-Guidelines-2018-Final.pdf
http://californiareleaf.org.wp-content/uploads/2017/GGRF-Social-Equity-Grant-Guidelines-2018-Final.pdf
http://resources.ca.gov/grants/wp-content/uploads/2018/01/Urban-Greening-Guidelines-Round-Two.pdf
http://resources.ca.gov/grants/wp-content/uploads/2018/01/Urban-Greening-Guidelines-Round-Two.pdf
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and training programs based on considerations of age to just young women and men in 

disadvantaged communities violated the State and CAL FIRE’s obligations to ensure 

nondiscrimation and its non-discrimination certifications made to Federal agencies relative to 

the receipt of Federal funds.  Director Pimlott responded that CAL FIRE would continue to do 

what the Legislature or Governor mandated until someone forced them to stop.  Mr. Pimlott’s 

showed by his comments to me that he was willing to continue to violate the requirements of 

State and Federal civil rights laws that I cited such as California’s Unruh Civil Rights Act, the 

California Fair Employment and Housing Act, the prohibition against preferential treatment and 

affirmative action in the California constitution based on race, or the nondiscrimination 

provisions in Federal civil rights laws such as Title VI and VII and the ADEA.   

 I also spoke to CAL FIRE’s newly appointed State Urban Forester Robert Little who helped to 

develop the new urban forestry grant program for CAL FIRE  being implemented in 2018 and 

shared with him the results of my investigation into the past discrimination by CAL FIRE in 

awarding 100% of urban forestry grant in 2014-2015 in a discriminatory manner to so-called 

“disadvantaged communities” targeting minority communities of that discouraged me from 

applying for a grant or a potential job opportunity in this State and Federally funded urban 

forestry program, and shared my concerns about the discriminatory AB1530 law that targeted 

training and permanent jobs to “young women and men in disadvantaged communities”.  

Actions speak louder than words and Mr. Little and  CAL FIRE’s subsequent grant program urban 

forestry program guidelines were issued and noted that CAL FIRE would be using the California 

Urban Forestry Act of 1978 criteria (which I believe are discriminatory) and targeting a high 

percentage  of grants to provide benefits and jobs again of close to 60% to so-called 

disadvantaged communities or and another 15% to low-income households and communities as 

mandated by the California Department of Finance and CARB, and the State of California. 

 

 Title VI of the Civil Rights Act of 1964 and implementing regulations of Federal agencies in 

relation to the Effectuation of Title VI compliance that apply to State agencies that accept 

Federal funds and combine those with State GGRF funds for programs that do not comply with 

the various equal treatment and non-discrimination requirements outlined in Title VI and the 

implanting Regulations for ensuring equal treatment and non-discrimination and that require 

that “no person is denied the right to participate in or the benefits of a program receiving 

Federal assistance”; I have found in my research that there are many persons being denied 

benefits in some State programs receiving Federal assistance.  Title VI Regulations of Federal 

agencies are supposed to prohibit entities from denying a protected individual any service, 

financial aid or other benefit under the covered programs and activities, and also to prohibit 

entities from providing service or benefits to some individuals that are different from or inferior 

in quantity or quality to other benefits provided to others, and to prohibit segregation or 

separate treatment in any manner related to receiving program benefits or services.  I believe a 

CARB’s Funding Guidelines in the last few years appear to have encouraged violations by State 

agencies and contractors of some of these important Title VI provisions or prohibitions based on 
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considerations related to protected bases under multiple Federal laws and State of California 

laws. 

 Title VII of the Civil Rights Act of 1964 with respect to the requirements for non-discrimination 

in employment practices related to hiring, terminating or training; and 

 The Civil Rights Restoration Act of 1987 by encouraging various public and private contractors 

to not comply with the requirements of the Civil Rights Restoration Act of 1987 in relation to 

this United State legislative act that specified that recipients of federal funds must comply 

with civil rights laws in all areas or institution-wide, not just in the particular program or 

activity that received federal funding.  The California Environmental Protection Agency, 

CARB and a lengthy series of California agencies and departments that are recipients of 

federal funds I believe are violating the Civil Rights Restoration Act of 1987 and also forcing 

other public and private contractors to violate requirements of the Civil Rights Restoration 

Act by the discriminatory provisions in the State of California laws and regulations and 

investment guidelines. These I believe result in disparate treatment and disparate impact of 

millions of non-Hispanic Caucasians, millions of older Californians in relation to some State 

programs, and deny or restrict access to benefits to residents in almost half of California 

counties and 75% of California census tracts, and which violate the Equal Treatment 

provisions in the California and U.S. Constitutions and target benefits toward minority 

communities of color based on considerations of race, color, national origin, ancestry, age, 

geographic location and income. 

 The Age Discrimination in Employment Act (ADEA) as amended by the Civil Rights Restoration 

Act of 1987 by incorporating discriminatory preferences related to age from AB1530 enacted 

and signed into law in October 2017 into the California Urban Forestry Act and the grant 

program guidelines for screening grant applications from both public and private applicants for 

millions of grants for grant and benefit programs for urban forestry grants administered by the 

California Department of Forestry and Fire Protection and the California ReLeaf network of tree 

and greening groups.  I believe the subsequent grant guidelines issued by CAL FIRE and 

California ReLeaf result or will soon result in  forcing many of these potential State contractors 

or subcontractors to discriminate in their tree planting and maintenance programs and by 

targeting these programs to the maximum to discriminate in favor of young men and women in 

so-called disadvantaged communities for trainee positions and permanent jobs and to 

potentially violate the California Unruh Civil Rights Act in the provision of benefits and services 

and the California Fair Employment and Housing Act (FEHA) in their employment and training 

practices based on multiple considerations of age, geographic locations, income, race, color, 

national origin and ancestry.  I further believe AB1530 provisions and the amended California 

Urban Forestry Act  will result in demonstrating the intent of the State of California, State 

agencies, elected officials and staff to discriminate in the provision of trainee positions and 

permanent jobs in relation to the ADEA as amended by the Civil Rights Restoration of 1987 and 

that the rationale for utilizing the CalEnviroScreen3.0 methodology to favor so-called 

“disadvantaged communities” located in approximately 25% of California census tracts and 10% 

low-income households and communities is suspect as well and violates Constitutional equal 

protection requirements and actually discriminates against older (over age 40 minorities and 
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non-minorities) in the so-called “disadvantaged communities” in violation of the ADEA and  

FEHA. 

 The Civil Rights Act of 1871, Section 1983 as amended by the Civil Rights Act of 1991.  This 

Federal civil rights law contains provisions in Section 1983 enacted 144 years ago by Congress 

that are very significant today in relation to mandating the protection of all of the civil and 

Constitutional rights of every person or all Americans from a deprivation of any rights or 

privileges “under color of any statute, ordinance, regulation, custom or usage of any State.”  

Section 1983 provides in part:   “Every person who, under color of any statute,, ordinance, 

regulation, custom, or usage, of any State…subjects, or causes to be subjected, any citizen of the 

United States or other persons within the jurisdiction thereof to the deprivation of any rights, 

privileges…secured by the Constitution and laws, shall be liable to the party injured in an action 

at law, suit in equity, or other proper proceeding for redress.”  Section 1983’s primary objective 

was to provide a means to enforce the provisions of the 14th Amendment to the Constitution.  

This law protects the rights of all citizens against state sponsored infringement of constitutional 

rights. This Federal civil rights statute I believe has substantial applicability in potential legal 

challenges that might be brought and potential court decisions that could be rendered after trial 

in actions to challenge on behalf of any person or persons for a violation of their civil or 

Constitutional rights by a person  who believes that their civil or Constitutional rights have been 

violated or that they have been denied privileges, advantages or perhaps services and benefits 

or access to benefits “under the color state law” either by a State or local official. In the case of 

Hafer v. Melo,  501 U.S. 21, 112 S.Ct. 358 (1991) the Supreme Court held that state officers may 

be personally liable for damages under Section 193 based upon action taken in their official 

capacities. The Supreme Court also held that the state officer’s potential liability is not limited to 

acts under color of state that are outside their authority and not essential to operation of state 

government, but also extend to acts within their authority and necessary to performance of 

governmental functions and Eleventh Amendment immunity does not erect barriers against 

suits to impose individual and personal liability on state officers under Section 1983.  It is 

significant that the courts have held that a personal capacity law suit could be filed against a 

governmental officer for actions taken under color of state laws.  

State and local officials here in California may be far more likely to end the discriminatory and 

unconstitutional State laws, the discriminatory preferences and screening provisions being 

shown in relation to race, age, geographic location and income, public contracting and public 

employment if investigations and potential court proceedings or administrative findings  

resulted in findings of “personal liability in a Section 1983 action, where it is enough to show 

that the official acting under color of state law or laws “caused the deprivation of a federal 

right” for a person or persons.   Independent contractors and other individuals who willfully 

participate in a joint activity with a state or a local agency may meet the requirements of acting 

under color of state law plaintiffs to sue individuals for monetary damages if such individuals 

violated plaintiffs’ constitutional and statutory rights “under the color of state law” and could 

have a Section 1983 action brought against them, courts have ruled.  It appears from my 

research and interviews that there are violations of Federal rights taking place here in California 
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in relation to some grant programs and benefit programs that might impact as many as 30 

million Californians in the largest violation of civil rights and Constitutional rights in United 

States history.  I’ve heard too often in the last four years from State staff members in different 

agencies just saying that they were going to continue doing what they were told to do by the 

funding sources like the State Department of Finance or the California Legislature or Governor’s 

office or requirements such as those included in CARB Funding Guidelines and Reporting 

Requirements until some court, attorney, government agency or Legislative body tells them to 

stop.  State employees are obligated to uphold the California and Federal Constitution 

requirements, and this includes the requirements for equal protection. 

I found in my research of the actions of the California Environmental Protection Agency and the Air 

Resources Board and up to 20 State agencies involved in administering the utilization of State GGRF 

funds that the investment recommendations/decisions and the guidelines for administering GGRF 

funded programs resulted in systemic discrimination involving  up to20 State of California agencies and 

departments and staff members in these departments including, but not limited to major agencies such 

as CARB, the California Environmental Protection Agency, the Governor’s Office,  the California 

Department of Finance, the California Department of Justice, the California Department of Community 

Services and Development, the California Department of Transportation, the California Transportation 

Agency,  the California Natural Resources Agency,  the Strategic Growth Council, the California High 

Speed Rail Authority, the California Conservation Corps, the California Department of Fish and Wildfire, 

and the California Department of Resource Recycling and Recovery  in: 

 Discriminating against millions of California residents located in many of the 6000  California 

census tracts that were essentially redlined and not included in the so-called “disadvantaged 

communities” developed by the California Environmental Protection Agency ; 

 A huge class of millions of non-Hispanics whites or Caucasians located in the 6000 California 

census tract that were denied access to potential funding or program benefits as a result of the 

actions in largely limiting benefits to so-called “disadvantaged communities” which targeted 

benefits to primarily minority communities of color in less than 2000 of California’s 8000 census 

tracts and less than half of California counties; 

 Applying criteria in the CALENVIROSCREEN 2.0 and now CALENVIROSCREEN 3.0 benefiting 

primarily minority residents in less than 2000 California census tracts that had a definite 

disparate impact on the millions of non-Hispanics whites or Caucasians based on considerations 

of race, color, national origin and ancestry that would violate the requirements set forth in the 

U.S. Department of Justice’s Title VI Manual for Enforcement of Title VI of the Civil Rights Act of 

1964 for programs receiving Federal assistance; 

 Forcing many recipient of State GGRF funds combined with Federal funds to potentially violate 

the requirements of State and/or Federal civil rights laws such in focusing their services or 

targeting employment benefits based on affirmative action and preferential treatment 

considerations related to race, color, national origin, ancestry, and/or geographic location and 

income to benefit low-income communities of color and racial minorities; and 



11 
 

 Intentionally violating obligations in contracts that some State agencies entered into in 2014-

2017 with Federal agencies for some jointly funded or supported programs that would violate 

the Title VI regulations of Federal agencies. 

 Violating the definition of environmental justice codified in State of California statute at 

California Government Code Section 65040.12   found at 

http://coes.lp.findlaw.com/cacode/GOV/1/7/d1.5/4/s65040.12that states “Environmental 

Justice is the fair treatment and meaningful involvement of people of all races, cultures, and 

incomes with respect to the development, adoption, implementation, and enforcement of 

environmental laws, regulations and policies”. 

 Violating the prohibitions against discrimination based on age contained in the California Fair 

Employment and Housing Act and the Age Discrimination in Employment Act  by targeting 

training opportunities and permanent job in State funded urban forestry grant programs in a 

discriminatory manner in implementing AB1530 approved by the Legislature and Governor 

Brown, which targeted jobs to the maximum these opportunities and job to young men and 

women in so-called “disadvantaged communities” , while excluding all Californians ages 40 and 

above from the same treatment, including even all older Californians in so-called 

“disadvantaged communities including many older minorities that reside in these geographic 

locations.  This latest extension of the discriminatory criteria being utilized by ARB and State 

agencies to age sets a very dangerous precedent that can significantly adversely impact training 

and job opportunities for millions of older Californians ages 40 and above and deny important 

benefits. 

 The Annual Report for CARB to the Legislature on California Climate Investments issued in 

March 2018 of this year contains a substantial amount of information, which can be found 

online at: 

https://www.arb.ca.gov/cc/capandtrade/auctionproceeds/2018_cci_annual_report.pdf.  It 

includes some background on some of the various laws that have promoted preferential 

treatment and redlining of millions of California residents in a lengthy series of California 

Climate Investment programs that involve State funding leveraged in many cases with Federal 

funds.  Particularly noteworthy each year in the reports to the California Legislature is the 

discriminatory impact that the requirements in these CARB-regulated programs that force State 

agencies and some public and private contractors to target benefits in a discriminatory manner 

to benefit so-called “disadvantaged communities” are the Table ES-2 section of the report that 

show the names of the many programs and the Administrative Agency involved and the amount 

of funding benefitting so-called “Disadvantaged Communities”  and the frequently high 

percentages of program funds that were spent/allocated to the so-called Disadvantaged 

Communities that in many programs range between 80% and 100%, while approximately 75% of 

California’s population located in 75% of California census tracts are often denied the benefits of 

these programs and have their rights to equal protection or to equal privileges and advantages 

in State-assisted or Federally-assisted programs being denied.  Each year in the last few years 

these Reports have shown the impacts of the targeting of public funds and maximizing benefits 

to targeted “minority communities of color” by advocates for preferential treatment in a 

http://coes.lp.findlaw.com/cacode/GOV/1/7/d1.5/4/s65040.12
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discriminatory manner in a growing number of programs that often receive over a billion dollars 

in State of California funds leveraged with billions in Federal funds and some local funding. 

I found substantial evidence that the latest Draft Funding Guidelines and the previously issued 

Supplement to the Draft Funding Guidelines, and the previously adopted Interim Guidelines issued by 

the California Air Resources Board were greatly influenced by a coalition led by a public interest law firm  

Public Advocates, the Greenlining Institute that is affiliated with the Greenlining Coalition, and the Asian 

Pacific Environmental Network and many minority community organizations such as the NAACP and 

other advocates for affirmative action and preferential treatment benefiting minority communities of 

color. They were clear in their goal to provide preferential treatment and assure affirmative action to 

target benefits in public contracting and funding for environmental programs with State and Federal 

funding based on considerations of race, color, national origin, ancestry, geographic location and income 

to benefit primarily minority communities of color in violation of the ban on affirmative action and 

preferential treatment passed Proposition 209 by California voters back in 1996.  Proposition 209 

banned the use of race and ethnicity in State contracting and this is now included in section 31 of the 

California Constitution, which states:  “The State shall not discriminate against, or grant preferential 

treatment to any individual or group on the basis of race, sex, color, ethnicity, or national origin the 

operation of …public contracting.” This Constitutional Prohibition against preferential treatment in 

public contracting has not prevented the multiple coalitions over a series of years from successfully 

lobbying legislators and State agencies/their staffs, including the California ARB and Environmental 

Protection Agency in the development of multiple CARB issued discriminatory Guidelines including the 

latest Draft Revised Funding Guidelines for Agencies Administering Greenhouse Gas Reduction Funds. 

I previously submitted several sets of detailed written comments to the California Air Resources Board in 
approximately August and September 7, 2017 (see attached) in which I outlined in my comments how 
the multiple coalitions led by Public Advocates, the Greenlining Institute, the Asian Pacific 
Environmental Network and other advocates for preferential treatment that now call themselves the 
California Climate Equity Coalition had worked to pass a series of new  California laws and to influence 
the implementing regulations developed by the California Air Resources Board to maximize the benefits 
targeting minority communities of color located in primarily just 25% of California census tracts where 
ethnic minorities constituted 84% of the residents. For all intents and purposes, these coalitions as I 
reported in my previous comments to CARB seek preferential treatment for communities of color at the 
expense of fair treatment of all races and all income in the implementation of environmental laws, 
policies and programs as mandated by the Government Code definition of Environmental Justice.   

I have found that the California Air Resource Board members and its staff like many other State agencies 

and their staff members have been nonresponsive in relation to comments and complaints I have made 

in the last four years about the growing systemic discrimination promoted by the coalitions of advocates 

for preferential treatment for minority communities of color (previously called the SB535 Coalition) led 

by Public Advocates, the Greenlining Coalition and others in the SB535 Coalition. I have found in the last 

few years that many State of California elected officials and staff members appear to have violated the 

requirements of the oath of allegiance to uphold the California Constitution and United States 

Constitution found in  California Constitution – Article XX, Miscellaneous Subjects SEC. 3 that mandates:   

Members of the Legislature, and all public officers and employees, executive, legislative, and judicial, 
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…shall, before they enter upon the duties of their respective offices, take and subscribe the following 

oath or affirmation…I…do solemnly swear that I will support and defend the Constitution of the United 

States and the Constitution of the State of California against all enemies, foreign and domestic; that I 

will bear true faith and allegiance to the Constitution of the United States and the Constitution of the 

State of California; that I take this obligation freely, with any mental reservation or purpose of evasion; 

and that I will well and faithfully discharge the duties of which I am about to enter. 

I have found as summarized above and in my earlier comments to the California Air Resources 
Board that many State agencies, elected officials and State agency staff members are 
undercutting or violating provisions and requirements in the California Constitution and United 
States Constitution that mandate equal protection under our laws, including both State of 
California civil rights laws and regulations and Federal civil rights laws and regulations.  The 
California Air Resources Board four years ago was one of the primary targets by Public 
Advocates, the Greenlining Institute and others in the SB535 Coalition to get the State of 
California and State agencies to preferentially treat minority communities of color in public 
contracting and public employment related to environmental investments based on 
considerations of color.  I found, for example that coalition leaders wrote to CARB Board Chair 
Mary Nichols on March 8, 2013 citing color considerations as a rationale for targeting and 
maximizing California environmental program benefits to primarily benefit minority 
communities of color: 

“Low-income and communities of color, who are the majority of California, can be the catalyst 

for the culture shift needed to ensure the success of our State’s climate programs. California 

investment in their climate solutions is key to this shift, and many of these efforts will require 

investments that may require further shaping of existing programs and new programs to meet 

these needs.” Pacific Environmental Network Director Mari Tarux, and California Black 

Chamber of Commerce President Aubry Stone.March 8, 2013 letter to California ARB Chairman 

Mary Nichols, signed by representatives of the SB 535 Coalition including Public Advocates 

Managing Attorney Richard Marcantonio, Greenlining Legal Counsel Ryan Young, Asian 

Pacific Environmental Network Director Mari Tarux, and California Black Chamber of 

Commerce President Aubry Stone. 

I found in my research in the last four years the California Environmental Protection Agency and 

the California Air Resources Board and CARB staff have been largely influenced by the 

coalitions led by these coalitions led by Public Advocates, the Greenlining Coalition, and Asian 

Pacific Environmental Network including the SB535 Coalition that has now been renamed or 

reincarnated by Public Advocates and its advocacy partners promoting  massive redlining and 

preferential treatment for minority communities of color and calling themselves now the 

California Climate Equity Coalition.  Member organizations of the Public Advocates and 

Greenlining Institute led-coalitions for years I believe been the prime sponsors I believe of a 

series of discriminatory laws and arbitrary discrimination requirements promoting preferential 

treatment for minority communities of color, or low-income households and low-income 

communities (which  I believe violate State of California laws barring unfair treatment of all 

races, cultures and  particularly incomes – i.e., middle and  upper income households and 

communities that constitute the vast majority of California’s population) and  manipulating and 

successfully lobbying  State agencies, elected officials, staff members, and  in the discriminatory 
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development, administration, and implementation of many State of California Greenhouse Gas 

Reduction Funded  programs that appear to violate civil rights laws and regulations of State and 

Federal agencies. These programs I believe undercut the constitutional protections in the 

California Constitution and United States Constitution by the targeting of preferential treatment 

by public agencies in the provision of funding and benefits in a manner that largely excludes 

75% of California census tracts and has targeted most benefits in recent awards to the maximum 

extent possible in a manipulative manner to benefit ethnic minorities and low-income minority 

communities of color and low-income residents in only 1983 of  the 8000 California census 

tracts. CARB and the State of California’s Funding Guidelines for Agencies Administering 

Greenhouse Gas Reduction Fund programs I have found violated the civil rights and 

Constitutional rights of nearly 30 million Californians located in 75% of California census tracts 

and are not “fair to all races, cultures, and incomes” as mandated by State and Federal definitions 

of “environmental justice”, but have been and are being used to maximize benefits for minority 

community of color and low-income residents in 25% of California census tracts where ethnic 

minorities constitute 84% of the residents, while redlining 75% of California census tracts based 

on discriminatory considerations related to income, race, color, national origin, ancestry, 

geographic location and most recently based on age. 

Following the Trail of “Maximizing Benefits”  

This situation is like a multi-tiered wedding cake of intentional and systemic discrimination.  It 

took seven years in the baking, with recently enacted environmental laws and guidelines 

established that conflict with Constitutional equal protection requirements and major State and 

Federal Civil Rights laws and regulations. Meanwhile the cake expanded with additional 

legislation and guidelines, stretching the discriminatory policies and requirements from just a 

few state agencies to many state agencies and hundreds of regional and local agencies, a growing 

number of Federal agencies, as well as private sector organizations and 

contractors/subcontractors receiving substantial funding subject to EO 11246. So, now we have 

an “Environmental Racism” cake inconsistent with the Environmental Justice definition of State 

and Federal agencies that undermines enforcement of State and Federal civil rights 

laws/regulation, contract compliance enforcement of EO 11246 for many contractors and 

subcontractor, the civil and Constitutional rights of 28 million Californians in 6000 census tracts, 

or half of California’s counties and a huge class of approximately 12.5 million non-Hispanic 

Caucasians or Whites who live outside of the 25% of the targeted census tract, who do not 

benefit from most of these discriminatory environmental program investments by many State 

agencies and some of the Federal agency investments because they were outside of the targets. 

The entire process intentionally took away fundamental benefits that are supposed to be assured 

under Title VI and Title VII, the Equal Protection clauses in the California and U.S. Constitution,  

EO 11246, and other State civil rights and environmental laws to these affected residents in half 

of California counties and 75% of California census tracts that, for all intents and purposes, are 

now the new “disadvantaged communities” in the State of California being denied huge number 

of benefits in billions of dollars in publicly funded investments each year. 

 The concept of “maximizing benefits” seems to have come from the involvement of advocates 

for affirmative action and preferential treatment for ethnic minorities/minority communities of 

color. There is direct and anecdotal evidence of discriminatory intent on behalf of Public 

Advocates, the Greenlining Institute and the affirmative action coalition/multiple coalitions led 
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by Public Advocates that greatly influenced the California Legislature and the Governor in the 

passage of SB 535 and SB 862, the identification of disadvantaged communities, the 

discriminatory funding of GGRF investment programs, and the preferential treatment and 

arbitrary discrimination linked to considerations of income and race in the provision of services, 

privileges and advantages. These were far from “race-and income-neutral” in the factors related 

to the purpose of the legislation such as SB 535, SB 862 and AB 1532, and the maximizing of 

benefits approaching the 100% level toward low-income minority communities of color and low 

income minorities. This program was intended to primarily benefit “communities of color” based 

on considerations of race, color, national origin, ancestry and geographic location in 1983 census 

tracts in a program that redlined primarily 6000 California census tracts with larger percentages 

of Caucasian residents. (See previously sent April report and attachment.)  For all intents and 

purposes, these coalitions seek preferential treatment for communities of color at the 

expense of fair treatment of all races and incomes in the implementation of environmental 

laws, policies and programs as mandated by the Government Code definition of 

Environmental Justice and in Public Resources Code 7110. Both the coalition members and 

state agencies I have found seem to be overlooking this fact and the non-discrimination 

requirements contained in long-standing State and Federal civil rights laws. 

The advocates for preferential treatment and affirmative action led by Public Advocates and the 

Greenlining Institute starting in 2009 essentially got the California Environmental Protection 

Agency and the California Air Resources Board to go along with a series of new State laws that I 

believe  targeted in an unconstitutional  and discriminatory manner environmental program 

benefits with billions in State Greenhouse Gas Reduction Fund money leveraged with more 

billions in Federal and local funds to carry out a discriminatory agenda targeting to the maximum 

economic and environmental benefits including jobs to benefit minority communities of color.  

One of their apparent objectives I believe was to get around voter-approved California 

Proposition 209 which prohibited discrimination or preferential treatment of any individual or 

group on the basis of race, color, ethnicity or national origin in the operation of public 

employment, public education or public contracting in language inserted in California’s 

Constitution by voters.  A challenge to Prop 209 and the language that was included in Article 1 

Section 1 of the California Constitution was upheld by the California Supreme Court in 2010. It 

is significant that then Attorney General Jerry Brown, now Governor of the State of California, 

opposed Prop 209 and had been closely allied to former Public Advocates leader Robert 

Gnaizda, who at one time was California's Health Director and Chief Deputy Secretary for 

Health, Welfare and Prisons under Governor Brown.  The Court upheld that the voter-approved 

ban on affirmative action and preferential treatment ruling it violated the Federal Equal 

Protection Clause and required specific raced-based affirmative action.  

 

After having submitted several sets of detailed written comments on August 28 and September  

14, 2017 to the California Air Resources Board and discussed these extensively with the lead 

CARB staff member at the August 28, 2017 community meeting held by CARB at the Oakland 

State Building regarding your Draft 2017 Funding Guidelines for Agencies Administering 

California Climate Investments, I had hoped to see CARB in holding another community 

meeting on April 24, 2018 in San Francisco to discuss and receive comments from the public turn 

over a new leaf and to change from the role of being the LEAD DISCRIMINATOR or aider and 

abettor of violations of State and Federal civil rights laws and Constitutional requirements for 

equal protection here in California in implementing new environmental laws and issuing 
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regulations or Funding Guidelines and reporting requirements to direct State agencies and State 

contractors on their obligations for non-discriminatory implementation of billions of dollars’ 

worth of publicly funded California Climate Investments.  I had hoped that CARB and the 

California Environment Protection Agency would step up and meet its responsibilities in relation 

to the various State and Federal laws that I have cited for ensuring nondiscrimination in all your 

programs and those of the various State agencies that receive more than a billion dollars of 

Greenhouse Gas Reduction Funds each year leveraged with billions more in leveraged Federal 

and local government funding and assistance.    

    

I found at the April 24, 2018 Bay Area Regional Meeting on Climate Investments conducted by 

CARB, however, that CARB and its staff members essentially allowed Public Advocates and its 

major partners in promoting preferential treatment in the  erroneously called “California Climate 

Equity Coalition” to take over this community meeting and utilize this public meeting to try to 

get those individuals attending from various public and private sector organizations to accept and 

buy into supporting the latest discriminatory recommendations from Public Advocates and its 

Coalition members that they appear to have gotten CARB and its staff to include in the latest 

CARB Draft Funding Guidelines that were issued on February 18, 2018. CARB staff allowed 

Public Advocates of the California Climates Equity Coalition at this meeting to essentially run 

the meeting with speakers and presenters from its Coalition members including staff from the 

Asian Pacific Environmental Network, Public Advocates and others  leading the meeting and 

directing the discussions by attendees and going through a carefully prepared two-page agenda 

that attempted to get those attending this community meeting to go along with the latest 

discriminatory recommendations from this Coalition that are now being implemented by CARB 

and were printed on the back of the joint Agenda for this meeting that indicated it was being led 

by the “California Climate Equity Coalition and Air Resources Board”.   

 

Earlier this year I also attended a community meeting held in relation to the new urban forestry 

grant programs and urban greening grant programs of the State of California being funded with 

$50 in California Climate Investments Funds.  The meeting on January 29, 2018 arranged by 

California ReLeaf that is a subcontractor to the California Department of Forestry and Fire 

Protection in overseeing urban forestry grant funds that are California Climate Investment funds 

of the State was held at the Greenlining Institute office in Oakland and had members of the so-

called California Climate Equity Coalition including the Greenlining Institute staff  being 

allowed to lead the California ReLeaf  meeting for public and private sector participants.  I was 

concerned at this meeting to hear a discussion of the requirements for applicants for urban 

forestry and greening grants from the State being required to submit certifications to the State of 

non-discrimination, when the State itself appears to be discriminating in relation to these urban 

forestry and greening grants by targeting 60% of the grants to go to benefit so-called 

“disadvantaged communities” and another 10% to go to programs that discriminate in violation 

of the California Unruh Civil Rights Act to programs benefit “low-income households and low-

income communities”.  I asked at this meeting how the State could require these non-

discrimination certification of public agencies and private sector organizations when the State of 

California and its agencies such as the California Department of Forestry and Fire Protection 

have been discriminating in their administration of urban forestry grant programs receiving State 

funds leveraged with Federal funding starting back in 2014 and continuing to 2018.   
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In my online research after the April 24, 2018 meeting I found on the Public Advocates website 

blog an article (see link online at link 

https://www.google.com/search?q=Public+Advocates+Blog+article+by+Chelsea+Tu+August+2

3+re+Air+Resourcs+Board&oq=Public+Advocates+Blog+article+by+Chelsea+Tu+August+23+

re+Air+Resourcs+Board&aqs=chrome..69i57.40289j0j7&sourceid=chrome&ie=UTF-8)  written 

by Public Advocates Staff Attorney Chelsea Tu on August 23, 2017 that revealed that Public 

Advocates and its Coalition members were still working very closely with the California Air 

Resource Board and its staff to include more items dictated by Public Advocates to implement 

discriminatory State of  California laws such as the AB1550 that the article noted Public 

Advocates had helped the State of California to adopt in 2016 “requiring that at least 10 percent 

of climate funds benefit low-income communities and households”.  The article by Ms.Tu 

insisted that “The new ARB guidelines should faithfully implement this requirement by ensuring 

that this share of funds provides exclusive and direct benefits to low-income people.”   The 

Public Advocates Blog article by Ms. Tu went on to outline a series of features in prior CARB 

Funding Guidelines that “we won” that required State agencies and contractors to follow I 

believe the discriminatory mandates of Public Advocates and its Coalition targeting in public 

contracting and public employment programs as part of the California Climate Investments 

leveraged with other Federal funds and local public funds to force State agencies and contractors 

to discriminate in favor of  so-called “disadvantaged communities” or “low-income households 

and low-income communities” that essentially targets minority communities of color located in 

25% of California census tracts to the maximum for most benefits including jobs. 

 

I found in further online research regarding Public Advocates and Staff Attorney Chelsea Tu that 

there was an article written January 20, 2016 (See at 

http://www.publicadvocates.org/resources/blog/get-know-chelsea-tu-new-metro-equity-staff-

attorney/) that indicated Ms. Tu joined Public Advocates apparently near that date at a Staff 

Attorney on Public Advocates “Metropolitan Equity Team”.  The Metropolitan Equity Team it 

was noted “advocates for transportation, housing and climate justice on behalf of low-income 

communities and communities of color”.  This article was very similar to other Public Advocates 

Blog articles I had seen in prior research that noted that Public Advocates’ attorneys in their 

work on securing a series of new  State of California laws and  provisions in CARB Funding 

Guidelines focusing on promoting what I believe is an advocacy agenda of preferential treatment 

for low-income communities of color in relation to a series of State laws and the CARB Funding 

Guidelines and State programs implementing so-called California Climate Investments with 

billions of dollars in State funding leveraged with more billions in Federal and local public 

funds.  
 

For example, Public Advocates managing Attorney Richard Marcantonio who attended and spoke at the April 24, 

2018 meeting promoting the advocacy agenda of the California Climate Equity Coalition now promoting 

preferential treatment now included in the Draft CARB Funding Guidelines described in an online article entitled 

“California $5.2 billion transportation funding bill, in perspective” how Public Advocates  and its Coalition partners 

are continuing in sponsoring new bills to continue “our recent experience dedicating a share of cap-and-trade 

auction revenues to benefit disadvantaged communities (SB535, de Leon, and AB1550, Gomez)” implementing the 

“community-driven” model that Public Advocates is pushing to target billions of dollars in public funds to steer jobs 

and a lengthy series of other benefits in a manner that targets benefitting “low income communities of color”.  

Maracantonio noted in his article regarding Public Advocates’ continuing campaign to target benefits to the 

maximum to benefit “low-income communities”:  “At Public Advocates, we think this model is ready to take on the 

road.  That’s why, with our partners,..we are co-sponsoring AB 1640 (E. Garcia), which would require regional 
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agencies to dedicate 25 per cent of a major pot of transportation funds to projects” that essentially benefit low-

income communities and communities of color. 

 

I found in my research online substantial evidence the September 4 draft GGRF Guidelines and the 
previously adopted Interim Guidelines adopted and issued by the California Air Resources Board were 
greatly influenced by a sophisticated and manipulative coalition of public interest law firms and many 
minority community organizations and other advocates for affirmative action and preferential treatment 
benefiting minority communities of color to provide preferential treatment and assure affirmative 
action to target benefits  in a discriminatory manner in public contracting and funding for environmental 
programs with State and Federal funding based on considerations of race, color, national origin, 
ancestry, geographic location and income to benefit primarily minority communities of color.  My online 
research which I documented revealed that the Public Advocates law firm, the Greenlining Institute, and 
the Asian Pacific Environmental Network (APEN) among other affirmative action coalition partners 
claimed in a series of website/blog articles  that they had influenced: 

 The passage of SB535 and AB 1532 that established a framework for spending cap and trade 
proceeds and the Greenhouse Gas Reduction Fund  by “working in high-impact campaigns that 
help increase economic opportunity for low income communities of color” (see 
http://www.publicadvocates.org/2014-04-14/public-advocates/hits-bullesey-with-new-staff-
attorney); In another June 16, 2014 Public Advocates website article entitled “A Quick Primer on 
the Greenhouse Gas Reduction Fund” found at http://www.publicadvocates.org/2014-06-
16/greenouse-gas-reduction-fund-q-and-a” pointedly clarified “what has been Public Advocates’ 
role” relative to the GGRF funds:  “Public Advocates is a leading partner in two key coalitions 
working hard to ensure that GGRF is used to fund programs that both reduce greenhouse gas 
reduction gas (GHG) emissions and benefit low-income communities of color (emphasis 
added):  The Sustainable Communities for All Coalition (SC4A) and the SB535 Coalition.”  

 

 The ARB in the development of the Interim Guidelines for Administering Greenhouse Gas 
Reduction Fund Moneys (see the written comments sent by coalition members on September 
17, 2014 to ARB Board Chairman found at http://greenlining.org/wp-
content/uploads/2013/04/SB535-Coalition-Comments-on-Draft-Cap-and-Trade-Investment-
Plan-April-24-2013-Final-2.pdf that went into more detail advocating for increasing local and 
targeted hiring goals exceeding the “thresholds exceeding 25%” and also increasing eligibility 
criteria and making change in “Scoring and Ranking processes to ensure that “benefits to 
disadvantaged communities are maximized” providing multiple significant benefits, and ARB 
guidance outlined a process whereby each agency calculates a cumulative scored based on how 
well several important indicators or eligibility criteria are met” which the coalition contended 
would allow agencies to make strategic investments focused on benefiting “disadvantaged 
communities” in 1993 California census tracts targeting  “economic opportunity for low income 
communities of color”; this redlined largely 29 million Californians or 75% of Californians located 
in over 6000 California census tracts and denied them many important benefits that they were 
supposed to be guarantee access to in any programs receiving State funds or Federal funds or 
assistance. 

 

 State budget allocations in June 2014 approved by the Legislature and Governor which included 
substantial set asides of recommended GGRF funding for projects benefiting so-called 
“disadvantaged communities” in 1993 census tracts, in which Maria Taruc, state organizing 

http://www.publicadvocates.org/2014-04-14/public-advocates/hits-bullesey-with-new-staff-attorney
http://www.publicadvocates.org/2014-04-14/public-advocates/hits-bullesey-with-new-staff-attorney
http://www.publicadvocates.org/2014-06-16/greenouse-gas-reduction-fund-q-and-a
http://www.publicadvocates.org/2014-06-16/greenouse-gas-reduction-fund-q-and-a
http://greenlining.org/wp-content/uploads/2013/04/SB535-Coalition-Comments-on-Draft-Cap-and-Trade-Investment-Plan-April-24-2013-Final-2.pdf
http://greenlining.org/wp-content/uploads/2013/04/SB535-Coalition-Comments-on-Draft-Cap-and-Trade-Investment-Plan-April-24-2013-Final-2.pdf
http://greenlining.org/wp-content/uploads/2013/04/SB535-Coalition-Comments-on-Draft-Cap-and-Trade-Investment-Plan-April-24-2013-Final-2.pdf
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director for APEN, stated in a press release from the Greenlining Institute found at 
http:greenlining.org/issues/2014/calif-budget/make=historic-climate-investments-low-income-
communities/) stated that “the real winners through this budget process are low income 
communities of color…”; 

 

 The continuing efforts to maximize benefits to disadvantaged communities even more in 
working with the Legislature and ARB Guidelines and staff; for example, a February 10, 2015 
article on the APEN website found at http://apen-4ej.org/breaking-climate-legislation-
promiseds-to-benefit/communities-of-color noted that efforts were under way to maximize 
benefits to communities of color or so-called “disadvantaged communities” through the efforts 
of a new California Environmental Justice Alliance (CEJA) named coalition involving some of the 
same SB535 coalition partners focused on a goal of securing State of California legislation to “at 
a minimum doubling the care-out for disadvantaged communities within the Greenhouse Gas 
Reduction Fund to 50%.  The object is to “Increase climate investments in disadvantaged 
communities” and to target disadvantaged communities with preferential treatment/affirmative 
action benefits to “ensure energy efficiency programs create high-road, long-term, accessible 
jobs for communities that have suffered from chronic unemployment” apparently located in just 
1993 of California’s 8000 census tracts.   

 

 In a March 8, 2013 to California ARB Chair Mary Nichols signed by representative of the SB535 
Coalition such as Public Advocates Managing Attorney Richard Marcantonio, Greenlining Legal 
Counsel Ryan Young, APEN Director Mari Taruc, and California Black Chamber of Commerce 
President Aubry Stone, some of the coalition members raised “color” considers as a basis for the 
ARB and the State of California in making investments of GGRF noting:  “Low-income and 
communities of color, who are the majority of California, can be the catalyst for the culture shift 
needed to ensure the success of our State’s climate programs.  California investment in their 
(emphasis added) climate solutions is key to this shift and many of these efforts will require 
investments that may require further shaping of existing programs and new programs to meet 
these needs”.  The letter then went on to have the SB535 Coalition recommend 5 areas for near-
term investments, including some of the specific investment targets subsequently prioritized by 
the ARB for FY 2014-2015 GGRF fund investments such as CAL FIRE’s Urban and Community 
Forestry Program which as developed and funded in 2014 targeted 100% of tree planting 
funding and subsequently awarded 29 grants that focused on providing 100% of the benefits to 
disadvantaged communities in CalEnviroScreen 2.0 that primarily benefit minority communities 
of color in less than 1883 of California census tracts while redlining and largely excluding millions 
of residents including a huge class of millions of non-Hispanic whites or Caucasians that were 
located in the 6000 California census tracts and more than half of California counties that were 
not identified as “disadvantaged communities” by the California Environmental Protection 
Agency and the ARB in its Interim Guidelines or subsequently issued Funding Guidelines. 

 

 Online research revealed in a December 14, 2014 newsletter article that a Public Advocates 
attorney how the Sustainable Communities for All Coalition was advocating to the ARB and 
other State staff that the SB535 set aside goals actually exceed the disadvantaged communities 
requirements of SB535, meaning the 25% benefits directly benefiting the so-called 
disadvantaged communities and 10% of the projects located within disadvantaged 

http://apen-4ej.org/breaking-climate-legislation-promiseds-to-benefit/communities-of-color
http://apen-4ej.org/breaking-climate-legislation-promiseds-to-benefit/communities-of-color
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communities.  The SB535 Coalition that Public Advocates was helping to lead posted online a pdf 
in 2012 that noted “After Governor Brown signed SB535 and AB1532 the SB535 Coalition went 
right to work engaging grassroots, community-based organizations and individual supporters 
across the state to educate them regarding the top 5 near term program ideas that should be 
funded by the Greenhouse Gas Reduction Fund.  The First two program ideas this SB535 
Coalition listed were Community Greening (i.e., Cal FIRE Urban and Community Forestry 
Program) and Low-Income Energy Efficiency Programs. Energy Savings Assistance Program, 
Weatherization Assistance Program).  As the Public Advocates article noted by May 2013 both of 
these recommended priorities for programs were selected by the California Air Resources Board 
and the California Department of Finance for allocating 100% of their GGRF funding in 
allocations be utilized either in or to directly benefit disadvantaged communities, which far 
exceeded the disadvantaged communities set aside requirement of SB535 and which much the 
much higher required benefit levels of disadvantaged communities primarily benefit the “low 
income communities of color” that Public Advocates and its coalition partners were seeking to 
benefit, while violating the requirements of State and Federal civil rights laws and Title VI 
Regulations in Federal contracts involving millions of dollars with several State agencies such as 
CAL FIRE and the California Department of Community Services and Development (CSD) that 
resulted in restricting 100% of program benefits in a manner that disparately impacted and 
discriminated against millions of non-Hispanic Caucasian or white residents that lived in census 
tracts in approximately 6000 of the 8000 California census tracts not designated as 
“disadvantaged communities” by CAL EPA and the ARB.  I found this violated the Title VI 
Regulations of U.S. Department of Agriculture (USDA) applicable to CAL FIRE’s contract with the 
USDA Forest Service in which CAL FIRE certified compliance with Title VI in relation to the 
Federal funds received for urban forest funding.  I also believe this violated the assurance of 
compliance signed by CSD’s Director with Title VI Regulations in the CSD’s current multi-million 
dollar contract for the LIWP with the US Department of Energy and the assurance of compliance 
with Title VI Regulations and requirements applicable to the Low-Income Home Energy 
Assistance Program (LIHEAP) for which CSD receives millions of dollars each year. 

One of the areas where the advocacy activity of the two coalitions led by Public Advocates 

appears to have impacted the California Air Resources Board (CARB) guidelines for agencies 

like CSD administering Greenhouse Gas Reduction Fund programs like the LIWP was on page 

13 where the CARB document issued on November 3, 2014 that noted: “While statute 

encouraged all agencies to maximize benefits for disadvantaged communities wherever possible, 

there are certain programs that are better suited for being located within disadvantaged 

communities (e.g., urban forestry, weatherization, etc.)…”  On page 14 of the CARB “Interim 

Guidance” summarized the 100% as the “Total % Targeted to Benefit Disadvantaged 

Communities” (http://www.arb.ca.gov/cc/capandtrade/auctionproceeds/auctionproceeds.htm)for 

the CAL FIRE Urban and Community Forestry program and allocating $18 million in funds to 

benefit so-called disadvantaged communities, of which approximately $16 million in 29 grant 

awards for urban forestry programs were made in 2015 by CAL FIRE that discriminated  by 

targeting benefits to projects benefiting minority communities of color which violated 

requirements of State and Federal civil rights laws cited at the beginning of this document such 

as the Unruh Civil Rights Act and Title VI of the Civil Rights Act of 1964 and applicable Title 

VI Regulations of the U.S. Department of Agriculture.  The second area where the CARB 

Interim Guidelines resulted in discrimination was in the allocation of 100% of the $75 million in 

Low-Income Weatherization; Renewable Energy in FY 2014-2015 by the California Department 

http://www.arb.ca.gov/cc/capandtrade/auctionproceeds/workshops/arb-sb-535-interim-guidance-08-22-2014.pdf_)


21 
 

of Community Services and Development (CSD) and in subsequent years to just serve qualified 

applicants located exclusively in some of the 1993 California Census tracts identified by CAL 

EPA and the ARB as “disadvantaged communities”, while other potential California residents in 

6000 + other California census tracts not identified as disadvantaged communities were excluded 

from GGRF funding for these benefits. 
 

It appears that these advocates based on their initial success in obtaining the set asides of 25% 

and 10% for disadvantaged community/minority community investments in SB535 felt that 

essentially they had nullified the preferential treatment/affirmative action prohibitions in 

government contracting in the California Constitution, or the requirements of Title VI of the 

Civil Rights Act of 1964/California Government Code Section 11135 (a) that indicated that no 

person because of their race, color, national origin, or ancestry could be denied access to or the 

benefits of a State or Federally funded program, and that SB535 and other legislation “trumped” 

the Unruh Civil Rights Act/Civil Code Section 51 prohibitions against business establishments 

(including both private sector and public agencies) denying any person in California the same 

services, privileges and advantages.   
 

I believe that the Constitutional prohibition against preferential treatment and affirmative action 

based on considerations of race, color, national origin and ancestry in public contracting is not 

trumped by more recent California Legislature bills such as SB535 and AB1532, AB1550 and 

AR1530, and the same thing holds in terms of the Unruh Civil Rights Act/Civil Code Section 51 

prohibition against arbitrary discrimination in the provision of services, privileges and 

advantages by public agencies.  Based on my research findings, I find that some public interest 

law firm and partners in the last four to 9 years appear to have been acting as developers and 

leaders of coalitions focusing on “preferential treatment and affirmative action advocacy” based 

on considerations of race, color, national origin, and ancestry, age, geographic location, and 

income to benefit “communities of color” focusing on benefits to primarily Hispanics, Asians, 

and African Americans. Approximately 29 million Californians that don’t live in the 6000+ 

census tracts that have been redlined and denied the same treatment and benefits now afforded to 

so-called “disadvantaged communities” by CARB, EPA, the State of California and various State 

agencies in relation to discriminatory California Climate Investments and CARB’s 

discriminatory Draft Funding Guidelines now being implemented and heavily influenced by the 

advocates for preferential treatment led by Public Advocates and its Coalition partners that seek 

preferential treatment in large part benefiting low-income communities of color in just 25% of 

California census tracts. 

 

CARB, EPA and many State Agencies and State agency staff members and elected officials have 

given too much support to the recommendations and advocacy agenda of Public Advocates and 

its Coalitions of advocates for preferential treatment that ignored the requirements of State and 

Federal civil rights laws and Regulations, as well as Constitutional requirements for Equal 

Protection and barring preferential treatment in government contracting and public employment.  

The advocacy and actions of these organizations in working with multiple coalitions to promote 

affirmative action and preferential treatment for “communities of color” lead to discrimination, 

appear to be more focused on manipulating Legislators and State of California 

agencies/employees to grant preferences, to engage in affirmative action and discriminatory 

practices in providing services and in details and provisions relative to public contracts and 
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funding for programs to primarily benefit “communities of color” and more recently to 

discriminate based on age against older Californians in 75% of California census tracts, and to 

further discriminate based on income level in a manner that is not fair to all “races, cultures and 

incomes” as mandated by State of California laws. 
 

The recommendations called for a system very similar to the contract compliance programs by 

government agencies providing preferential treatment in public contracting benefiting minorities 

with set asides that the California Supreme Court held in “Coral Construction, Inc. v. City and 

County of San Francisco (2010) (No. S152934.Aug.2.2010) was unconstitutional, which 

effectively ended San Francisco’s 12 d set aside program.  A Federal appeals court also upheld 

Proposition 209’s validity that barred preferential treatment in public contracting.  At the State 

level, there appears to be more of an interest in retaining the new millions/billions in GGRF 

leveraged with Federal funds that fund these discriminatory programs on the part of the agencies 

such as CAL FIRE, CSD, Cal EPA, and CARB than in protecting the rights of all persons that 

were entitled to participate in and equal access to the benefits of these programs receiving State 

and Federal funding.   

 

The California Air Resources Board, and its staff, and all State of California agencies and elected 

officials including State legislators cannot allow Public Advocates and its various Coalition of 

advocates for preferential treatment to continue to dictate the provisions of new discriminatory 

State laws and to utilize other recently passed discriminatory and unconstitutional State laws that 

they and various coalition partners have helped to get enacted, along with discriminatory State of 

California Funding Guidelines or grant/benefit program guidelines, such as the latest CARB 

Draft Funding Guidelines for Agencies that Administer California Climate Investments to 

redline and discriminate against 30 million Californians and to deny civil rights and the 

constitutional rights to equal protection to any Californian.  

 

It should be noted by the California Air Resources Board and many other State of California 

agencies and contractors/subcontractors that the CARB Funding Guidelines and recently issued 

Draft Funding Guidelines advocated and relies in part on maximizing and  leveraging the State 

of California’s Greenhouse Gas Reduction Fund money with both Federal funds and other 

government funding to maximize the impact of the California Climate Investments and the 

benefits of these funds in targeting benefits in public contracting and public employment 

currently in a discriminatory manner that targets “minority communities of color”, “young men 

and women” in so-called “disadvantaged communities”, and based on discriminatory income 

considerations toward “low income households and low income communities” that violate the 

rights of middle and upper income households and communities to equal protection under State 

and Federal laws.  The problem with this approach by CARB and the State of California to 

leverage its discriminatory Greenhouse Gas Reduction Fund programs by leveraging these 

programs and accepting millions and billions of dollars in Federal funds is that this made each of 

the California agencies that utilized these Federal funds liable for ensuring non-discrimination 

“institution wide” in all of their programs in order to comply with the requirements of Title VI of 

the Civil Rights Act of 1964 and the various Title VI Regulations of Federal agencies, along with 

complying with the clear requirements of the Civil Rights Restoration Act of 1987 that amended 

and now apply to both Title VI requirements for non-discrimination that Federal agencies must 

enforce and the non-discrimination requirements of the Age Discrimination in Employment Act 
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of 1975 as amended by the Civil Rights Restoration Act of 1987 that the U.S. Equal Employment 

Opportunity is obligated and designated to enforce. 

    

There are many State of California agencies like CARB that have received Federal fuds last year, 

this year and likely could receive Federal funding in future years.  However, I have found that 

that CARB and many other State agencies that now have received Federal funds have not 

complied fully with the nondiscrimination requirements and the nondiscrimination certification 

requirements by State agencies and State contractors/subcontractors in accepting the Federal 

funds that leverage the State funding and then following through to ensure nondiscrimination in 

all of their programs and actions.  I found online for example that the California Air Resources 

Board received Federal funds from the U.S. Environmental Protection Agency in a grant this 

year that imposes an obligation for CARB under the provisions of Title VI of the Civil Rights 

Act of 1964 as amended by the Civil Rights Restoration Act of 1987 “institution wide” to ensure 

nondiscrmination in all of its programs.  This is problematic for CARB since it has been utilized 

for a number of years by the State Legislature, the Governor, the California Department of 

Finance to carry out the role of the State agency with various responsibilities for overseeing and 

implementing a series of discriminatory State laws related to the development, administration, 

and implementation and reporting requirements and contracting provisions related to the 

Greenhouse Gas Reduction Fund programs of various State agencies.  CARB Board members 

and staff and the CARB agency can no longer ignore the clear nondiscrimination requirements of 

various State of California and Federal civil rights laws and the Equal Protection requirements in 

the State and U.S. Constitution in relation to their work with other State agencies and State 

contractors/subcontractors.  As I outlined above, there are various civil rights laws and 

Constitutional requirements that must be complied with in relation to CARB’s responsibilities 

and if it does not ensure nondiscrimination in all of its programs and the dictates and 

requirements it makes in its Funding Guidelines then the CARB Board, staff members, and the 

CARB agency might open themselves to potentially being named in administrative complaints or 

lawsuits and could possibly incur liability for not complying with legal obligations for ensuring 

nondiscrimination or for denying a Federal right to one or more California residents. 

 

CARB cannot continue now or as it has in the recent past in acting in a capacity that ignores its 

legal obligations to ensure nondiscrimination in all of its programs, or to aid and abet in the 

violation of various civil rights laws and regulations by allowing State agencies and 

contractors/subcontractors to discriminate in relation to the requirements of various State and 

Federal laws and regulations and Constitutional requirements that prohibit discrimination based 

on a wide range of bases, including race, color, national origin, ancestry, age, geographic 

location, income, and other bases as outlined by the California Supreme Court that might  be 

covered under the broad protections of the California Unruh Civil Rights Act and Fair 

Employment and Housing Act. 

 

I believe the CARB Board, agency and staff now need to act quickly and in a very 

comprehensive manner to end the discrimination resulting from their past actions and various 

Funding Guidelines and staff involvement that might have aided and abetted violations of State 

and/or Federal civil rights laws/regulations and Constitutional requirements.  The current CARB 

Funding Guidelines are blatantly discriminatory and flawed, and CARB reporting Rules relative 

to reporting requirements for California Climate Investments very likely need to be  promptly 
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rescinded and replaced by a new series of Regulations or requirements developed by outside 

experts regarding the nondiscrimination requirements of various State and Federal civil rights 

laws and Constitutional requirements and to ensure that the State and all State agencies and 

contractors/subcontractors are fully complying with nondiscrimination requirements and equal 

protection requirements in the State and United States Constitutions.   

 

Similarly, many other State agencies that receive Federal funds and State funds will need to 

evaluate all of their programs “institution wide” and make necessary changes in their 

grant/benefit programs and guidelines and requirements applicable to Greenhouse Gas Reduction 

Fund programs and public contracting and public employment programs to ensure 

nondiscrimination.  I have found that there are a large number of the State of California agencies 

that have not fully complied with their obligations for ensuring nondiscrimination in all of their 

programs, including programs related to California Climate Investments and for ensuring 

nondiscrimination in benefit/grant programs and preventing preferential treatment in public 

contracting and public employment, or in relation to nondiscrimination requirements applicable 

to the provision of benefits, privileges and advantages by agencies and contractors. 

 

I will attach separately to my comments to CARB copies of some of my previous written 

comments submitted in relation to some State of California programs related to California 

Climates Investment areas such as those related to urban forestry programs developed and 

administered by CAL FIRE, California ReLeaf, and greening programs of the California Natural 

Resources Agency.  CARB and/or the California Department of Finance and these agencies 

included in recent years requirements for discriminatory set asides or for awarding to the 

maximum large percentages of contracts for programs to benefit so-called “disadvantaged 

communities” and more recently percentages or set asides for benefiting “low-income 

households and low-income communities” that I believe are suspect categories or that were 

intended by legislation sponsors to discriminate based on considerations of race, color, national 

origin, ancestry, age, geographic location, and income that violate provisions of a series of State 

and Federal laws and the Constitutional prohibition of preferential treatment in public 

contracting here in California.  

 

 I was previously told, for example, by a CALFIRE urban forester when I led a greening group in 

2014 and looked into applying for a CALFIRE State and Federally funded urban forestry funding 

program that where I lived in one of many Oakland census tracts that was not designated as a so-

called “disadvantaged community” that I would not qualify for consideration.  This 

discrimination and redlining is still going on four years later and is discouraging potential 

applicants from applying for grant funding or from serving some of the 6000 California census 

tracts not designated as so-called “disadvantaged communities” .   The State of California and 

some State of California agencies and contractors are still discriminating and not ensuring 

nondiscrimination by setting arbitrarily high goals and attempting to maximize the percentage of 

benefits including trainee positions and jobs, and contracts awarded in various California 

Climate Investment programs to so-called “disadvantaged communities” in   just 25% of 

California census tracts or the increased 35% range at a minimum established to benefit minority 

communities of color, low-income households and low-income communities.  I have found that 

CARB and in some cases the California Legislature appear to establish artificially high 

percentage requirements or “quotas” or “set aside” percentages for benefits in many California 



25 
 

Climate Programs that are extremely arbitrary and that discriminate in violation of provisions of 

State and/or Federal civil rights laws and Constitutional provisions requiring equal protection 

and prohibiting preferential treatment.   CARB’s Annual Report to the State Legislature 

describes some of the set asides established for various State agencies and programs targeting to 

the maximum providing benefits to “disadvantaged communities”. 

 

There are other  agencies here in California at the State or Federal level that CARB, and various 

State  agencies I believe should turn to for assistance in ensuring nondiscrimination with respect 

to ensuring nondiscrimination and for help in eliminating all the unconstitutional and 

discriminatory provisions in various State laws, Funding Guidelines, reporting requirements, 

grant programs, benefit programs, and California Climate programs and to help in preventing 

future enactment of discriminatory laws and guidelines or discrimination in benefit and public 

employment programs subject to nondiscrimination requirements and Constitutional prohibitions 

against preferential treatment.  For example, in view of potential conflicts  of interest that some 

State of California agencies might have in relation to making necessary or needed changes to 

ensure nondiscrimination in all of their programs, practices and guidelines, it  could help to call 

on the United States Department of Justice and experts in agencies such as the U.S. Equal 

Employment Opportunity Commission and its Systemic Investigation staff to assist in helping to 

end the systemic discrimination related to discriminatory State laws, State agency programs 

related to California Climate Investments and discriminatory preferences/advantages/ and 

requirements, ensuring effective compliance by State of California agencies with 

nondiscrimination requirements and needed training and monitoring to prevent further violations 

of both State and Federal laws, and helping to get our legal system and State representatives to 

assist in eliminating unconstitutional and discriminatory provisions in State agency programs 

that have received Federal funds or State funds that have nondiscrimination requirements that are 

applicable.   

 

EEOC shares with the California Department of Fair Employment and Housing here in 

California in a work sharing agreement the responsibility for investigating and ensuring effective 

compliance with State and Federal civil rights laws.  EEOC also has a Systemic Investigation 

unit and priority for conducting systemic discrimination complaint investigations, and expertise 

and experience in working with courts or negotiated agreements and consent decrees to ensure 

nondiscrimination.  It could be helpful to get the EEOC to agree to conduct one or more systemic 

investigations of what I believe is the largest civil rights violation and Constitutional rights 

violation in United States history that is taking place in California, and to perhaps help bring 

about a consent decree and court monitoring of both State and Federal involvement in relation to 

the systemic discrimination.  Many Federal agencies have not done all that they could or should 

to prevent the growing systemic discrimination in programs here in California that receive State, 

Federal and local public funding and violate the civil rights of many Californians.  There is a 

need for Federal agencies to not violate the Federalism Executive Order and to more effectively 

enforce Title VI Regulations to ensure nondiscrimination by conducting effective compliance 

reviews and investigations that will stop the discrimination and end preferential treatment that is 

sometimes encouraged by Federal agencies in their actions and funding practices that promotes 

preferential treatment in states such as California.  We also need more effective enforcement by 

Federal agencies such as EEOC and others providing millions or billions in funding to California 

State agencies of Title VI and VII of the Civil Rights Act of 1987 and the Civil Rights 
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Restoration Act of 1987 that apparently is not being adequately enforced by some Federal 

agencies. 

 

The U.S. Office of Federal Contract Compliance Programs might also be called on to help ensure 

more effective enforcement of Title VI Regulations here in California that will stop 

discrimination in public contracting and employment programs.  These Federal agencies need to 

do much more than accepting paper certifications from California State agencies of 

nondiscrimination and compliance with Title VI or the Civil Rights Restoration Act of 1987 and 

other Federal laws and regulations. 

 

There has been difficulty in the past few years in getting many State agencies to step up to ensure 

nondiscrimination in many of these government programs labeled by CARB as California 

Climate Investments receiving State funds, and often Federal funds and local government funds.   

The California Department of Fair Employment and Housing and the State Department of Justice 

also receive funding from Federal agencies and are obligated to ensure nondiscrimination in all 

of their programs and to meet responsibilities for ensuring the State and State agencies do not 

discriminate.  It would be helpful for these agencies that receive substantial Federal funding to be 

far more active and effective than they have been in the last decade in ensuring 

nondiscrimination and compliance with the various requirements in State and Federal civil rights 

laws and the California Constitution and to help in ending the growing systemic discrimination  

and working to ensure needed training, monitoring and administration of State programs related 

to public contracting and public employment. It appears many State of California agencies have 

been blatantly discriminating in recent years, and DFEH and the California Department of 

Justice need to initiate investigations and promptly act with others to end this discrimination and 

to monitor and prevent discrimination in the future and to eliminate discriminatory provisions in 

State laws and Funding Guidelines and grant programs and benefit programs. I have 

communicated in the last few years with many representatives in various State agencies about the 

growing systemic discrimination in relation to California Climate Investment programs by State 

agencies and contractors in relation to public contracting and public employment and found most 

agencies were nonresponsive and failed to respond or to even set up a meeting or to take any 

corrective action or actions mandated by our laws and Constitution to ensure equal protection 

and to prevent preferential treatment. 

 

Action is also needed from other major State of California agencies to step up and more 

effectively help in ending the systemic discrimination related to discriminatory laws, guidelines 

and methodologies being utilized to discriminate in various California Climate Investments and 

programs of State agencies.  For example, the California Environmental Protection Agency has 

responsibilities in relation to complying with various State laws that I have cited earlier including 

California Resource Code Section 71110 that it does not appear to be effectively implementing 

or working to ensure that is complied with along with helping to ensure compliance with the 

California Unruh Civil Rights Act, the California Fair Employment and Housing Act, and other 

State and Federal civil rights laws and Constitutional requirements for equal protection. CARB’s 

Funding Guidelines make virtually no mention of State and Federal laws that mandate non-

discrimination or the Constitutional prohibition against preferential treatment in public 

contracting and public employment, and this is problematic in view of the many provisions in 

these Funding Guidelines that appear to encourage or require discrimination and preferential 
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treatment. The CalEnviroScreen3.0 methodology has been greatly misused by State 

agencies/contractors and the California Environmental Protection Agency and CARB I believe, 

and actions need to be taken to end the use of this methodology by the EPA and the State of 

California to aid and abet discrimination or to misuse this kind of information and methodogy to 

aid discrimination in State contracting, public employment, benefit and grant programs, and 

various government programs here in California.  The methodology has been misused to 

discriminate in a variety of ways:  against both minorities and non-minorities; to redline 75% of 

California census tracts and deny important benefits in many grant and benefit programs; to 

target benefits based on age in a discriminatory manner and to even discriminate against many 

older residents in so-called disadvantaged communities and all Californians 40 and older.    

 

The California Department of Community Services and Development I found in my research and 

believe has also been discriminating for the last four years against low-income residents in 75% 

of California census tracts across California in relation to its energy programs utilizing State 

funding leveraged with Federal dollars.  Year after year CARB, EPA, the State Department of 

Finance, and other State agencies have allowed CSD to continue to discriminate in programs 

heavily leveraged with Federal funds from multiple Federal agencies.  Neither State or Federal 

agencies nor government civil rights agencies should allow this type of systemic discrimination 

to continue.  Government agencies are not supposed to discriminate in the provision of services, 

and too often here in California government agencies are egregiously violating the civil rights 

and Constitutional rights of large numbers of residents.  We need the Governor, the Attorney 

General, the Director of the California Department of Fair Employment and Housing, and others 

to have a backbone, and to stand up for the oath of allegiance to uphold the Constitutional rights 

of Californians to equal protection and to ensure the permanence of nondiscrimination policy in 

our State and in our country.  

 

No one in State service or government service is above the law, and its time for government 

agencies to stop permitting or allowing special interest groups or a public interest law firm or 

coalitions of advocates for preferential treatment to dictate discriminatory policies or new State 

laws that discriminate against any Californian and their rights to equal protection under our laws.  

California Governor Jerry Brown needs to lead and to uphold California’s Constitution and 

important California and Federal civil rights laws, and as an attorney and our Governor he needs 

to get back to correcting and ending the systemic discrimination that has flourished during his 

administration and to get Public Advocates and others promoting preferential treatment and 

undercutting the enforcement of State and Federal civil rights laws and our Constitutional 

requirements to equal protection to start working with the State of California to properly 

implement programs serving Californians that are fair to all races, cultures and incomes, and to 

implement environmental and other benefit programs in a nondiscriminatory manner.   

 

If government employees are not supporting the Constitution and our civil rights laws and 

Constitutional rights of any Californian, they should step down and allow others that will protect 

the Constitution to take their place.  There are only 8 months before California installs a new 

Governor and new Cabinet members and they should not have to inherit the largest violation of 

civil and Constitutional rights in United States history and many discriminatory grant and benefit 

programs and discriminatory Funding Guidelines from CARB.   Some California agencies that 

are supposed to protect the civil rights of all Californians have been noticeably “missing in 
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action” even though the growing systemic discrimination and the huge violations of civil rights 

laws and the Constitution in many State programs have been called to their attention.  It’s time 

for these civil rights agencies to more effectively initiate investigations and to take actions to end 

the discrimination and preferential treatment and help compensate the victims and eliminate the 

discriminatory and unconstitutional laws, guidelines and any program that discriminates and 

denies important rights and benefits to Californians that are supposed to be guaranteed in any 

program receiving State assistance or Federal assistance.  California must once more be the 

leader in civil rights enforcement and not violating the civil rights of 30 million Californians. 

 

As an attorney, California Governor Brown should recognize the Ninth Circuit Court already 

twice upheld the validity of Prop 209 barring preferential treatment by governmental agencies in 

public contracting and public employment, and have the courage to reverse or end the 

unconstitutional provisions in CARB Funding Guidelines that he previously supported for 

maximizing the benefits for so-called “disadvantaged communities” and redlining 75% of 

California census tracts that denies important benefits and civil rights and Constitutional rights of 

nearly 29 million California residents before the Governor’s legacy becomes being known as the 

greatest discriminator in California and United States history. Cabinet officers in California 

agencies and departments also need to stand up for the Constitution and for the civil and 

Constitutional rights of all California residents and end their maximizing of benefits for so-called 

“disadvantaged communities” targeting just 25% of California residents or “low-income 

minority communities of color” before their agencies are challenged in administrative 

complaints, compliance reviews, or other actions for violating the civil rights and Constitutional 

rights of millions of Californians in nearly 75% of Californians in discriminatory implementation 

of so-called California Climate Investment programs that are a pretext for discrimination.  If you 

can’t uphold the California Constitution and uphold your oath of allegiance and the rights of all 

of our California residents, you have no business working for the State of California or leading a 

California agency or department. 

 
When I contacted the State Department of Finance in approximately early January of 2015, I inquired 
why the Department of Finance had imposed this 100% requirement on CAL FIRE and CSD and if it could 
be changed in 2015, I was directed to talk with Department of Finance Assistant Program Budget 
Manager Matt Almy, who is responsible for Natural Resources, Energy, Environment; Capital Outlay 
including Resources Environment/Environmental Protection Agency.  Mr. Almy in our conversation 
explained that in developing the recommendations for GGRF investments for 2014-2015 some programs 
were selected for recommended investments by the Department of Finance that had little or no/zero 
greenhouse gas reduction benefits to speak of, such as the $250 million investment that the Governor 
wanted for the High Speed Rail project, as well as some other program investments that were 
recommended ultimately by the Department of Finance. To achieve the SB535 set aside standards, the 
Finance Department had raised the allocation for investment for the $75 million in the LIWP at CSD and 
the $18 million in GGRF funds in urban forestry programs at CAL FIRE to 100% in disadvantaged 
communities to balance investments that offered virtually no greenhouse gas benefits.  Mr. Almy didn’t 
seem to care whether the 100% requirement for investment of the LIWP funds might discriminate 
against Caucasians or provide preferential treatment to communities of color, or violate State and 
Federal civil rights laws and equal protection requirements or contractual obligations pursuant to 
Federal agency Title VI regulations.  He indicated there would be a similar amount of funding allocated 
in 2015 in the budget, and apparently no change will be made or recommended by the Department of 
Finance for the 100% requirement for investment of these funds in disadvantaged communities (even if 
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this discriminates based on considerations that might violate the Unruh Civil Rights Act), because there 
are still programs being recommended for investments by Finance and the ARB,  such as the $250 
million for High Speed Rail for FY2014-5, that have little or no greenhouse gas reduction benefits. 
 
I found in my online research some evidence that a public interest law firm and Coalition of n organizations were 

essentially working in 2017 and now in 2018 in a collaboration with CARB staff in developing and promoting the 

recently issued Draft CARB Funding Guidelines that have already taken effect to dictate an enhanced  list of 

requirements that will promote preferential treatment and assist in implementing the series of unconstitutional and 

discriminatory laws that this Coalition of preferential treatment partners are promoting  to force the State of 

California and  State agencies and contractors to discriminate further I believe in public contracting and public 

programs/public employment in violation of the California Constitution prohibition of preferential treatment and the 

various requirements of State and Federal civil rights laws and regulations.  I raised my concerns in the April 24 

meeting with CARB staff members in attendance both in written comments I presented about the discriminatory 

CARB Funding Guidelines and actions of State agencies in implementing the preferential and discriminatory 

provisions in these Guidelines and the many State agency programs redlining 75% of California census tracts and 

discriminating against over the 30 million Californians.  I raised questions at the meeting as to why State agencies 

would be requiring other government agencies and private sector organizations and individuals to join them or 

require or teach them to discriminate and violate the civil rights and Constitutional rights of millions of California 

residents in violations of their obligations to ensure nondiscrimination in programs and practices.  I advised the lead 

CARB staff member I was angry about the actions of CARB and other State agencies, and I was even more upset 

after seeing the actions of CARB staff  and CARB as an agency in basically letting Public Advocates and its 

Coalition of advocates for preferential treatment run this important meeting that was supposed to help thoughtfully 

address the appropriateness of the newly issued CARB Funding Guidelines and to turn it into a pep rally for Public 

Advocates and its Coalition advocating expansion of preferential treatment and discriminatory new criteria in CARB 

Funding Guidelines for 20 Agencies overseeing nearly 40 State of California benefit and grant programs.  I reflected 

after the meeting on CARB and CARB staff becoming a puppet for Public Advocates and this joint meeting with the 

Coalition members being a rally or public relations event promoting redlining and a new preferential treatment and 

discrimination agenda.  It made me think about Moby Dick or a large whale swallowing California State agencies 

and the civil rights and Constitutional rights of 30 million Californians in 20 State agencies and 40 discriminatory 

programs … as the ship of preferential treatments continues to sail on in California counties and redlines 6000 

census tracts including the community where I live utilizing billions of State, Federal and local public funds to 

discriminate.  When the going gets tough, the tough and thoughtful in California need to end this growing systemic 

discrimination by government agencies at all levels here in California before it violates the rights of even more 

Californians and undercuts our Constitutions. 

 

 

The State of California and various State agencies (including CARB) and potentially State contractors that 

are recipients of public funding I believe are discriminating against over 29 million California residents 

located in a geographic area that covers over 75% of California census tracts, some 6,052 census tracts 

with 29.91 million total residents and  potentially against the 45% of California residents (approximately 

17,662,507 Californians) that are age 40 and over) in what appears to be the largest violation of civil 

rights and Constitutional rights in United States history.   

To provide a perspective on the magnitude of the growing discrimination and civil rights and 

Constitutional rights violations, I researched the number of Americans in 1860 that were slaves/denied 

their civil rights and found the 1860 U.S. Census revealed there were approximately 3.9 million slaves or 

12.6% of the total population denied important rights.  The State of California I have found and believe 

is discriminating against and denying the civil rights and Constitutional rights to an egregious record 

number of individuals, and many millions more individuals and a far higher percentage of its total 

population in 2018 I found in comparing/analyzing this current discrimination to the situation in 1860 

involving slavery and the denial of important civil rights.    The systemic discrimination involves areas 
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that EEOC has identified as examples of systemic practices which include:  discriminatory barriers in 

recruitment, hiring and training programs and age discrimination practice and policy with broad impact. 

The systemic discrimination I have identified in my research and also encountered in my personal 

experience involves the State of California and multiple State agencies that in implementing a series of 

over a dozen State laws and more than 20 large grant/benefit programs in recent years that have 

established discriminatory policies, practices, laws and requirements for State agencies and contractors 

that that target hiring, recruitment and training programs to primarily recruit, hire and benefit primarily 

7.8 million minority residents found in 25% of California census tracts (some 1,983 census tracts) in 

violation of Title VI and most recently escalated the discrimination to discriminate against based on age 

in violation of the Age Discrimination in Employment Act (ADEA) targeting permanent jobs and training 

program positions for “young women and men” in so-called “disadvantaged communities” where 84% 

of the residents  in these census tracts are minorities (7,832,804 ethnic minorities out of a total of 

9,337,810 residents residing in these census tracts).  

 I can provide a detailed listing and of these laws, administrative regulations, and other documentation 

regarding discriminatory State grant program guidelines that contribute to the systemic discrimination 

based on race, color, national origin, ancestry, age and geographic location by the State of California and 

State agencies here in California. 

I have found that the California Air Resource Board members and its staff like many other State agencies 

and their staff members have been nonresponsive in relation to both detailed written comments, 

summaries of and documentation of specific violations and evidence I have provided, and formal written 

complaints and verbal summaries of discrimination I have provided in the last four years about the 

growing systemic discrimination. I previously submitted several sets of detailed written comments to 

the California Air Resources Board in approximately August and September, 2017 (see attached) in 

which I outlined in my comments how the multiple coalitions led by Public Advocates, the Greenlining 

Coalition, the Asian Pacific Environmental Network and other advocates for preferential treatment that 

now call themselves the California Climate Equity Coalition had worked to pass a series of new  

California laws and to influence the implementing regulations developed by the California Air Resources 

Board to maximize the benefits targeting minority communities of color located in primarily just 25% of 

California census tracts where ethnic minorities constituted 84% of the residents. 

. 

  

 

 

CARB’s Funding Guidelines and current reporting requirements  promote discrimination and preferential 

treatment for so-called “disadvantaged communities” in 1983California Census tracts while largely 

redlining persons and program benefits for persons in most of the 6000 other California census tract 

utilizing the CalEnviroScreen 3.0 methodology has now and will continue to have a discriminatory 
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impact or disparate impact that violates Title VI of the Civil Rights Act of 1964 and helps to establish a 

discriminatory intent in relation to the ARB Guidelines and their discriminatory impact on millions of 

persons in the census tracts that are largely excluded and redlined and denied program benefits.  This is 

another important reason for CARB and the State to seek outside assistance to rescind these Guidelines 

and conform them fully to non-discrimination requirements of State and Federal laws and Constitutional 

requirement for equal protection.  The process for identifying these disadvantaged communities by CAL 

EPA and CARB was far from “race neutral”.  According to a staff member in the Cal EPA Office of Health 

Hazard Assessment that developed the CalEnviroScreen methodologies, race and color considerations 

were among those considered in the original work on the Calenviroscreen2.0, and the final 

Calenviroscreen2.0 certainly has an adverse impact on Caucasians in 6000 of the 8000 California census 

tracts.  I have found discrimination by CAL FIRE under the Unruh Civil Rights Act not only based on 

“geographic location” but on it having a disparate impact on millions of Caucasian Californians located in 

the 6000 census tracts that were largely redlined and excluded from receiving grant funding and 

benefits based on considerations of race, color, national origin and ancestry on Caucasians or whites 

born in the United States and not of Hispanic ancestry.  

The more time that passes the more institutionalized and pervasive  the discriminatory practices 

reflected in the existing and proposed ARB GGRF Guidelines are going to become, making it  more 

difficult to change or eliminate new and expanded discriminatory practices that the various State of 

California agencies administering billions in State of California GGRF funds are being encouraged or 

required to adopt in implementing and administering these jointly funded or supported State and 

Federal programs.   

 

NEXT STEPS 

The ARB Board and CAL EPA administrators and staff need to immediately address the problems with 

their Interim Guidelines and these proposed GGRF Guidelines and the Supplement to the Draft Funding 

Guidelines that violate a public trust and obligation to ensure compliance with the legal requirements of 

State and Federal Civil rights laws and constitutional requirements as described above. The State and 

Federal Constitutions and equal protection and other clauses prohibit preferential treatment and 

discrimination by public agencies, and no one in State service is above the requirements of State and 

Federal civil rights laws and obligations to ensure equal treatment and non-discrimination for all persons 

in all California census tracts.  The ARB Interim Guidelines and proposed GGRF Guidelines and the 

Supplement to the Draft Guidelines do not meet the legal requirement and mandated contractual 

obligations for State agencies to ensure non-discrimination and to bar preferential treatment and 

affirmative in public contracting.  The ARB and CAL EPA need to start afresh in drafting GGRF Guidelines 

and also to replace the CalEnviroScreen 3.0 methodology and approach to ensuring the fair treatment of 

all races, cultures and incomes in relation to the requirements of the Unruh Civil Rights Act, Government 

Code Section 11135 (a), California Resource Code Section 71110, Section 31 of the California 

Constitution, the Equal Protection clauses in the State and U.S. Constitution barring discrimination by 

State government  and public agencies, the requirement of Title VI and Federal agency Title VI 

regulations for the effectuation of Title VI, and the requirements of the California Fair Employment and 
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Housing Act, Title VII of the Civil Rights Act of 1964, the Age Discrimination in Employment Act, and the 

Civil Rights Restoration Act of 1987. 

As part of the corrective action, I would like to see: 

 Training of civil rights staff, program staff and legislators of the requirements of state and 

federal civil laws and prohibition of affirmative action and preferential treatment in public 

contracting so that programs don’t discriminate. 

 Appoint a team of experts in the requirements of State and Federal civil rights laws and 

Constitutional requirements for equal protection and prohibiting preferential treatment to 

review the Funding guidelines, GGRF grant and benefit guidelines and 

provisions/requirements, and the State’s practices in relation to public contracting  and 

public employment related to California Climates Investments and to make sure that they 

are in compliance with State and Federal civil rights laws and Constitutional requirements. 

 Meet with federal agencies  including EEOC and the U.S. Department of Justice to 

understand and comply with the requirements for nondiscrimination and mandated equal 

treatment under Title VI and to apply them whenever implementing programs fully or 

partially funded with federal monies, and to bring the State agencies into compliance with 

the requirements of Title VI and VII of the Civil Rights Act of 1964, the ADEA, the Civil Rights 

Restoration Act of 1987, and Title VI Regulations of Federal agencies. 

 Develop a new screening system to replace CalEnviroScreen 3.0 and the current definition of 

disadvantaged communities that does not discriminate as the current one does nor 

disparately impact Caucasians and the residents in the 75% of the census tracts now unable 

to participate in the program or many benefits. 

 Establish a complaint and investigation procedure to enforce these requirements. 

 Training and information for recipients of these grant funds so that they can also be in 

compliance with the state and federal civil rights laws. 

 Complete revision of the CARB Draft Funding Guidelines and requirements to ensure full 

compliance with applicable civil rights laws at the state and Federal levels that mandate 

nondiscrimination in public contracting and employment. 

 Repeal of the discriminatory provisions in various State of California laws and guidelines for 

GGRF funded programs including grant programs. 

 Repeal the discriminatory language in AB1530 that promotes discrimination based on 

considerations of age, race, color, national origin, ancestry, geographic location, income and 

other considerations. 

 Actions taken to address the various concerns cited and to ensure nondiscrimination in all 

State and Federally assisted programs and equal protections ensured under all of the States 

GGRF programs before the end of 2018 and ongoing monitoring in the next few years to 

ensure nondiscrimination in all California Climate Investments and State contracting and 

public employment as mandated in the California Constitution 
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July 5, 2018 | Submitted Electronically 
 
Ms. Rajinder Sahota 
California Air Resources Board  
1001 I Street  
Sacramento, CA 95814 
 
Re: SCPPA Comments on the June 2018 Preliminary Discussion Draft (PDD2) of Potential Changes to the 

Regulation for the California Cap on Greenhouse Gas Emissions and Market-Based Compliance 
Mechanisms 

 
Thank you for the opportunity to once again provide informal comments to the California Air Resources Board (CARB or 
Board) on potential changes to the existing Cap-and-Trade Program (“the Program”) in response to the passage of AB 398.   
 
SCPPA and its Members have actively participated in CARB’s public process and have consistently met with staff to discuss 
the complex, and interrelated issues associated with this regulatory package. As stewards of public funding, we look forward 
to continuing to work with CARB staff on additional insight and details while working toward a final Program design that can 
be feasibly implemented while achieving our shared interest in maximizing environmental, and public health benefits for 
Californians. 
 
Comments on Revisions to the PDD2 
 
SCPPA appreciates the helpful clarifying edits to Sec. 95892 on Allocation to Electrical Distribution Utilities for Protection of 
Electricity. These include adding “primary” to (d)(3) to describe ratepayer benefits as the exclusive beneficiaries of the 
program. We believe this is a helpful clarification as it recognizes that investments in California’s GHG reduction projects and 
programs (e.g., transportation electrification initiatives) by publicly-owned utilities can provide secondary benefits to others 
who may not be POU ratepayers. We also appreciate inclusion of “Other GHG Emissions Reduction Activities” in (3)(c) to 
include projects or activities that will reduce sulfur hexafluoride to the list of actions that can be taken using allocated allowance 
auction proceeds.  
 
Additionally, SCPPA would appreciate staff’s recognition that not all Program investments to reduce GHG emissions can be 
quantified. Particularly given the numerous different types of projects, programs, and measures that can achieve GHG-
reductions or climate benefits.  For example, customer education programs and transportation-related initiatives may not 
necessarily result in specific, quantifiable benefits.   
 
While we appreciate staff’s clarification during the June 21, 2018 workshop that CARB was not seeking to quantify every ton 
of GHG reduced – we are providing below a specific requested proposal on methods to quantify GHG reductions for staff’s 
consideration.  While we do not believe that a specific quantification methodology is necessary or appropriate, we also believe 
that it is important that any metric used to measure the quantity of emissions reduction from a program not form the basis for 
determining the efficacy and overall quality of such a program. We would suggest the following regulatory text to address this 
issue: 
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Proposed Text in the PDD2:   
 
95892(d)(4) Electrical distribution utilities must demonstrate quantifiable GHG emissions reductions for each use of 
allocated allowance auction proceeds undertaken under sections 95892(d)(3)(A)-(C), as described in section 
95892(e)(4)(B).  

95892(e)(4) 
(A) Describing the nature and purpose of each use of allocated allowance auction proceeds and specifying the amount of 
allocated allowance auction proceeds spent on that use; 
(B) Estimating the GHG emission reductions from each use of allocated allowance auction proceeds allowed pursuant to 
sections 95892(d)(3)(A)-(C); and . . .  
 
Suggested revision: 

95892(d)(4)  Electrical distribution utilities must demonstrate quantifiable GHG emissions reductions for each use of 
allocated allowance auction proceeds undertaken under sections 95892(d)(3)(A)-(C), as described in section 
95892(e)(4)(B).  

95892(e)(4) 
(A) Describing the nature and purpose of each use of allocated allowance auction proceeds, including the 
targeted recipients of such proceeds, and specifying the amount of allocated allowance auction proceeds 
spent on that use; 
(B) Estimating the GHG emission reductions from each use of allocated allowance auction proceeds allowed 
pursuant to sections 95892(d)(3)(A)-(C), including a qualitative assessment of the estimated GHG emission 
reductions, and where applicable, a quantitative assessment of GHG emission reductions; and . . .  

 

 
In addition to the allowance proceeds topic above, and as expressed in prior public comments and letters, SCPPA remains 
concerned with the incomplete nature of these draft regulations, including lack of additional guidance on key components, 
such as: cost containment, GHG accounting, speed bumps, and the price cap. We will continue to stress the importance of 
providing a complete draft of the regulations, and thoroughly vetting policy shifts with stakeholders to ensure the feasibility 
and collective interaction of all of the changes in the informal process. This supports transparency and facilitates a fully-
informed decision-making process. While many of the proposed revisions have been discussed broadly during a number of 
public workshops, most of the critically important details have yet to be provided. These need to be evaluated on their own, 
as well as in relation to other aspects of the Program.  
 
Thank you for your time over the past year. SCPPA and our Members continue to seek forward progress on a variety of 
issues that have been raised over these months, but still remain unfinished as of this rulemaking package. We remain ready 
to constructively meet with CARB Staff and other agencies to work towards mutually agreeable solutions that best advance 
the State’s climate change goals in an affordable manner for California ratepayers. 
 
Respectfully submitted, 
 

      
Tanya DeRivi    Amy C. Mmagu    Nicholas Blair 
Director of Government Affairs  State Government Affairs Manager Regulatory Policy Analyst 
 



 

 

Ms. Rajinder Sahota 
California Air Resources Board 
1001 I Street, 
Sacramento, CA 95814 
Via web submission 
 
July 5, 2018 
 
 
RE: Comments in response to the June 2018 Preliminary Discussion Draft of 
Potential Changes to the Regulation for the California Cap on Greenhouse Gas 
Emissions and Market-Based Compliance Mechanisms and ARB staff’s June 21st 
workshop 
 
3Degrees Group, Inc. (“3Degrees”) appreciates this opportunity to provide comments to the 
California Air Resources Board (“ARB”) in response to the Preliminary Discussion Draft of 
Potential Changes to the Regulation for the California Cap on Greenhouse Gas Emissions and 
Market-Based Compliance Mechanisms, June 2018 (“PDD”) and ARB staff’s (“staff’s”) 
Workshop to Continue Informal Discussion on Potential Amendments to the Cap-and-Trade 
Regulation held on June 21, 2018. 3Degrees is a leading offset project developer based in San 
Francisco and has been working with dozens of domestic livestock offset projects to issue credits 
into ARB’s Cap-and-Trade program. 
 
3Degrees supports the ongoing improvements to the program and would like to offer comments 
in response to requests from staff at the April 26th and June 21st workshops for feedback on 
process improvements related to regulatory compliance and invalidation of offsets. 3Degrees 
comments are based on our routine interactions with the program from an OPO/APD 
perspective. 
 
Response to April 26th and June 21st Workshops 
 
At both the April 26th and June 21st workshops, 3Degrees, along with other stakeholders, 
requested that ARB consider revisions to the Cap-and-Trade regulation to narrow the types of 
activities or actions that could result in an invalidation. In response, staff requested feedback 
from stakeholders on how project related activities that could result in invalidation can be better 
defined so as not to include activities that have no bearing on the integrity of the generated 
offsets nor those that are not associated with the installation and operation of the project. We 
understand that staff received feedback from a number of stakeholders, and we appreciate staff’s 
willingness to review and engage on this issue. 
 
During the June 21st workshop, in response to the concerns raised by stakeholders, staff 
discussed a focus on refining regulatory noncompliance is it relates to forest offset projects. 
Specifically, on slide 28 of the workshop presentation, staff wrote that it is considering proposals 
on how “forest offset projects that have minor regulatory noncompliances could be issued CARB 
offset credits consistent with the provisions previously adopted for livestock, MMC, and ODS 
projects”. While we recognize and appreciate the focus staff has put on bringing the forest offset 
project requirements in line with those of other offset project types, 3Degrees would like to 



 

emphasize that stakeholders are concerned about regulatory compliance processes as they relate 
to all offset project types. Specifically, the scope of regulatory compliance for offset credit 
issuance is too broad. 3Degrees encourages staff to consider making updates to both the Cap-
and Trade regulation and the 2015 guidance document (California Air Resources Board Offset 
Credit Regulatory Conformance and Invalidation) to address stakeholders’ concerns related to 
regulatory noncompliance beyond those that exclusively affect forest offset projects.  
  
Recommended Updates to Regulatory Compliance Requirements 
 
Scope of regulatory compliance 
 
3Degrees recommends that ARB use this rulemaking as an opportunity to limit the scope of 
regulatory noncompliance. In Appendix E of the Cap-and-Trade regulation and in the February 
2015 offset guidance (California Air Resources Board Offset Credit Regulatory Conformance 
and Invalidation Guidance), ARB states that offset projects must be in compliance with “all 
requirements that have a bearing on the integrity of the (generated) offset,” but does not define 
a standard against which to evaluate this requirement. As a result, the scope of noncompliance 
issues that can result in invalidation has been interpreted to be quite broad, and therefore 
includes noncompliance findings for activities that truly do not have a bearing on the integrity of 
the offset project or its emissions reduction benefit.  
 
For example, in the context of livestock projects, the scope of regulatory compliance has become 
conflated with crop farming simply because crops are irrigated with manure. The 
implementation of a digester is not impacted by, and does not impact, a farm’s extensive crop 
nutrient management plan. The irrigation of the fields owned by a farm draws from the onsite 
storage basins that are comprised of raw manure or digester effluent--whichever is available--
and oftentimes a fair amount of stormwater runoff as well. This is true whether or not the 
digester exists.  In fact, the irrigation practices and decision-making are completely unchanged 
by the presence and operation of an anaerobic digester. Further, it is very likely that the 
personnel involved with the operation of the anaerobic digester and related project equipment 
have no operational control or visibility into the crop farming and irrigation practices. Yet a 
noncompliance finding related to crop farming can result in invalidation of offset credits from 
the project. 
 
In our experience, every inquiry into alleged noncompliance results in a significant number of 
hours spent by the OPO, the Verifier, and ARB staff to investigate how it may affect the ability to 
generate ARB offset credits.  In addition, it poses risks to the OPO who has limited control over 
the activities covered by a scope this broad, leading to significant regulatory compliance risk. 
 
Recommendation: 3Degrees recommends that the ARB take this rulemaking opportunity to 
narrow the scope of noncompliance requirements such that only activities that are directly 
related to the ability to reduce GHG emissions and/or the activities directly related to the offset 
project are included in the scope of regulatory compliance. In order to address these concerns, 
3Degrees recommends that ARB consider incorporating the principals that VERA discussed in 
its May 10th letter to ARB1, outlined below: 
 

1. ARB should consider a project out of regulatory compliance only if the project activities 
were subject to enforcement action by a regulatory oversight body.  

2. ARB should place the initial burden of regulatory compliance review upon the 

                                                      

1 Available here: https://www.arb.ca.gov/lists/com-attach/1219-ct-4-26-18-wkshp-ws-UWRVflZmVTYGLQQ1.pdf.  



 

verification bodies which are already directed to make such confirmation according 
§95977.1(b)(3)(D)2.f. 

3. ARB should avoid investigation into immaterial issues that have no bearing on the 
integrity of offsets and focusing only on enforcement actions that:  

a. Result in an overstatement of GHG reductions or GHG removal enhancements by 
more than 5%. 

b. Are not resolved through the relevant enforcement action procedures of a 
regulatory agency. 

 
Additional Regulatory Compliance Recommendations  
 
3Degrees has attached our comments from the March 15, 2018 comment period, which outline 
further recommended regulatory compliance process improvements. These improvements 
include: 
 

1. Updating how days are removed when a project is out of regulatory compliance, such 
that the days of noncompliance are removed from not only the “modeled or measured 
project baselines” but also the project emissions.  

2. Improving transparency around when the 45-day review period for ARB begins after the 
Request for Issuance form is submitted so that an OPO/APD can estimate when the 
issuance of Registry Offset Credits will occur. 

 
Our March 2018 comments also outlined a few needed corrections to the Livestock Compliance 
Offset Protocol. 3Degrees looks forward to bringing these forward in the future when the offset 
protocol(s) are opened for revisions.  
 
-- 
 
3Degrees thanks you for your ongoing work on the continued improvements to this program. 
We look forward to continuing to engage with staff on these issues and will be happy to provide 
more input as requested.  
 
 
Best, 
 
 
 
 
 
Maya Kelty 
Senior Manager, Regulatory Affairs 
 
 
 
Attachment: Comments on the possible revisions to the cap-and-trade regulation, 
preliminary discussion draft, February 2018, 3Degrees, March 2018 



 

  

Ms. Rajinder Sahota 
California Air Resources Board 
1001 I Street, 
Sacramento, CA 95814 
Via web submission 
 
March 8, 2018 
 
 
RE: COMMENTS ON THE POSSIBLE REVISIONS TO THE CAP-AND-TRADE REGULATION, PRELIMINARY 
DISCUSSION DRAFT, FEBRUARY 2018 

3Degrees Group, Inc. (“3Degrees”) appreciates this opportunity to provide comments to the 
California Air Resources Board (“ARB”) in response to the Preliminary Discussion Draft of 
Potential Changes to the Regulation for Cap-and-Trade, February 2018 (“PDD”). 3Degrees is a 
leading offset project developer based in San Francisco and has been working with dozens of 
domestic livestock offset projects to issue credits into ARB’s Cap-and-Trade program. 

3Degrees supports the ongoing improvements to the program and would like to offer the 
following comments in light of our routine interactions with the program from an OPO/APD 
perspective. 

How days are removed when a project is out of Regulatory Compliance  

3Degrees greatly appreciates ARB’s 2017 revision to the Cap-and-Trade regulation regarding 
§95973(b) to allow for removal of noncompliance periods under certain protocols. We have, 
however, identified problematic language in 95973(b)(1)(E). It dictates that days of 
noncompliance must be removed out of the “modeled or measured project baselines,” which 
seems fair except that the days of noncompliance should also be removed out of the project 
emissions. The effect of removing the baseline emissions while including project emissions from 
the same period inflicts a double penalty to projects. Rather than zeroing out a portion of the 
reporting period, they will lose even more credits, depending on how big the project emissions 
rate is:  

For example, a project has 5,000 MTCO2e/month in the baseline and 4,000 
MTCO2e/month in the project scenario, resulting in 1,000 ARBOCs for that month and 
12,000 ARBOCs/year. One month of noncompliance should cause the project to lose 
1,000 credits. But the language in 95973(b)(1)(E) is causing the project to lose the 1,000 
credits from that month and also subtract the 4,000 MTCO2e of project emissions off the 
reporting period total - in effect increasing the penalty far out of proportion to the 
intended removal. 
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This can be easily remedied by revising the language to specify that the days of noncompliance 
must be removed from metered emission reductions, from the modeled baseline emissions, and 
from the project emissions. We believe this is what was intended but verifiers have been using a 
strict interpretation of the language in the Regulation. 

Process Improvements & Transparency 

The following are suggestions aimed at improving routine processes for issuing offset credits, 
while increasing transparency where possible. 

1. The duration between the issuance of Registry Offset Credits and the start of the 45-day 
period for ARB to determine the applicable requirements have been met, per §95981(c), 
should be shortened to the extent practical. We have found the start date of the 45-day 
period to be unclear and unpredictable, making it difficult to estimate the timing of ARB 
Offset Credit issuance. It would be ideal for an OPO/APD to expect the 45-day period to 
begin promptly upon the submittal of a Request for Issuance form and a complete data 
package, subject to the usual confirmation that all documentation is received. 

2. We understand that ARB cannot notify the OPO/APD of determination of Issuance of 
Offset Credits prior to the public notification every 2nd or 4th Wednesday of the month, 
but it would be helpful if ARB could indicate to the OPO/APD what stage the review is in 
at least once during the review process. For example, ARB staff might consider 
communicating one or two key milestones so that the OPO/APD knows if a project is 
moving through the process as expected. Transparency at this stage of the process would 
be very useful information for project owners working on cash-flow projections. 
Alternatively, ARB staff could communicate to the OPO/APD once a project has moved 
to the desk of management for final approval. To address both (1) and (2), staff could 
communicate once they determine that they have received complete and accurate 
information and are ready to start the clock for their 45 calendar days of review in 
§95981(c). 

Protocol errata and clarifications 

While we understand this open comment period is directed toward the Cap-and-Trade 
regulation itself, 3Degrees would like to take this opportunity to identify a few needed 
corrections to the Livestock Compliance Offset Protocol. If these cannot be addressed during 
this revision process, we urge ARB staff to consider opening a future process to address the 
growing list of needed protocol updates and revisions. 

● Section 5.2(e): The site-specific biogas destruction efficiency (BDE) should be optional 
rather than required every reporting period. While it may be appropriate for some 
projects to optionally replace default values with site-specific BDE every year, some 
projects have destruction devices that simply are not listed in table A.6 and it can seem 
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impractical and costly to routinely engage a third-party stack test on an annual basis 
solely to meet this protocol requirement. We recommend that the site-specific test 
results that have been approved by the Executive Officer be allowed in a project’s GHG 
emission reductions/removals for a period of 5 years or more. It is worth noting that the 
protocol does not specifically mention the need for annual approval. 

● Table B.1 specifies that for a missing data period greater than one week the data must be 
substituted and a zero BDE applied. This is a harsh penalty for projects that continue to 
destroy methane in the interim and can prove evidence of operational activity but are 
required to effectively include untrue venting of methane in their calculations. We 
recommend the substitution methodology allow for a BDE greater than zero when the 
operational activity can be proved. In our opinion, the 99% lower/upper confidence limit 
already discounts the number of emission reductions. Perhaps applying a 10% discount 
to the BDE for uncertainty would be more appropriate than zeroing out periods that can 
prove continuous destruction. 

● Section 6.2(d): Portable instrument calibration requirements should not be specified as 
“at least once during each reporting period.” Rather, the project data should only be 
considered valid when taken within 1 year of calibration. The difference between these 
two is subtle but important. The revision would make no difference in terms of the 
integrity of the reporting, and it would reduce the number of Qualified Positive Opinions 
issued. It is particularly troublesome to apply this requirement to a device owned and 
operated by a third-party service provider, who used such a calibrated device just once at 
a project facility but did not happen to calibrate within the project’s reporting period.  

-- 

3Degrees thanks you for your ongoing work on the continued improvements to the program. We 
look forward to continuing to engage with the staff on these issues and will be happy to provide 
more input as requested.  

Sincerely, 

 
 
Nick Facciola 
Director, Carbon Projects 
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July 5, 2018    
 
Clerk of the Board      
California Air Resources Board 
1001 I Street 
Sacramento, CA 95814  
 
Re: WSPA Comments on Carbon Capture and Sequestration element of the ARB Proposed 15-day 

Modifications to the Low Carbon Fuel Standard Regulation Amendments 
 
Clerk of the Board: 
 
The Western States Petroleum Association (WSPA) appreciates this opportunity to provide comments to 
the California Air Resources Board (ARB) regarding the Carbon Capture and Sequestration (CCS) 
element, of the ARB Proposed 15-day Modifications to the Low Carbon Fuel Standard (LCFS) 
Regulation Amendments.  Specifically, the comments herein address Section 95490 (Provisions for Fuels 
Produced Using Carbon Capture and Sequestration) and Attachment B - Proposed Modifications to the 
Carbon Capture and Sequestration Protocol (CCSP) under the Low Carbon Fuel Standard.  WSPA is a 
non-profit trade association representing companies that explore for, produce, refine, transport and 
market petroleum, petroleum products, natural gas and other energy supplies in California and four other 
western states.  WSPA will be providing additional comments regarding other aspects of the proposed 
15-day modifications in a separate comment letter. 
 
WSPA sees the CCSP as the roadmap by which successful projects could be permitted and constructed.  
However, there remain project requirements related to buffer account contributions and post injection site 
care and that could impact the feasibility of projects.   
 
The Proposed 15-day Modification requires operators to surrender between 3 and 12% of credits into the 
Buffer Account as insurance against potential leakage or credit invalidation and to update the risk rating 
every time the project goes through verification.   
 
In addition, it still requires 100 years of post-injection site care (PISC).   The WSPA comment letter of 
April 23, 2018 on the CCSP portion of the Proposed Low Carbon Fuel Standard Regulation Amendments 
clearly expressed that these proposed leakage risk ratings are an arbitrary construction that has no basis in 
any CO2 geological storage technical literature, expert opinion, or legal “precedent”.1  ARB neither cites 
nor even provides a correct interpretation of the examples in the putative Special Report on Land Use, 
Land Use Change, and Forestry (SR-LULUCF) analog from the Intergovernmental Panel on Climate 
Change. 

                                                           
1 While ARB staff has cited legal and technical reasons to treat CCS the same as forestry, there is no legal nor 

technical basis justifying the same treatment: 
https://www.arb.ca.gov/lists/com-attach/127-lcfs18-VjpQN1QhUmkGYQdq.pdf 
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ARB also seeks to require a guaranteed additional credit reserve of 5% of total stored CO2 to cover the 
risk of up to 100% reversal during the period from 50 years after injection has ceased up to 100 years 
after injection has ceased.  The premise of 100% reversal is flawed.  Only in very specific cases would it 
be even theoretically possible to get up to one-half back (e.g., structurally-closed depleted gas fields as 
opposed to “open”, dipping reservoirs)2 or, conceptually, from gas caverns.   
 
WSPA continues to believe that the actual risks are substantially lower and the credit bank imposed by 
ARB is excessive.  
 
Proposed Additional 5% Buffer Account Contribution   
 
ARB uses a “model” to justify the proposed 5% buffer for the second half of the PISC.  This assumes 20 
projects (20 years injection @ 1 MT/year each = 400MT).  Should one project have a complete (up to 
100%) reversal, the other projects would need to have perfect containment to avoid exhausting the 5% 
buffer. Presumably, ARB would not permit a CO2 storage project that was not designed for effective 
dispersal and trapping of CO2 with time. After 20 years of operation and 50 years of PISC, the plume 
would be dispersed over a large area with a diminishing portion of free CO2 present in thinning plume. 
WSPA is concerned that the “model” assumes complete failure, whereas the plausibility of an individual 
or portfolio of projects suffering reversal(s) on the multi-percentage scale should be considered.    
 
Should a far field conduit be encountered, even an open borehole, a variety of processes including relative 
permeability effects and pressure decline with reservoir depletion would effectively limit CO2 loss.  The 
actual loss would be a function of specific reservoir properties and plume / pressure state in time and 
space, but these factors would be constrained in the initial risk assessment required for permitting and 
updated with surveillance driven numerical modeling.  In addition, the model used to evaluate this risk 
does not consider mitigation of leakage events.  In the case of an actual problem, mitigation would be 
required and would substantially reduce the actual volume of CO2 leaked from the formation.  
 
A recently published paper3 uses CO2 flux data from natural and engineered systems, as input to 
predictive statistical simulations using various scenarios (e.g., density of abandoned wells, regulatory 
rigor).  The “Storage Security Tool Calculator (SSC)” tool is available to test scenarios.  The authors’ 
main conclusion was: 
 

“Even when applying these conservative input parameters, results from the SSC illustrate that 
CO2 storage in regions with moderate abandoned well densities and that are regulated using 
current best practice will retain 98% of the injected CO2 over 10,000 years in more than half 
of cases, and result in maximum leakage of 6.3% of the injected CO2 in fewer than 5% of 
cases (emphasis added). As expected, we find that unregulated storage is less secure.  Here, 
however, over 10,000 years, only 22% of injected CO2 will leak in half of cases, with the 
possibility that up to 33% of the injected CO2 could leak in 5% of cases.  This leakage is 
primarily through undetected and poorly abandoned legacy wells, and could be reduced 
through identification and remediation of leakage if a comprehensive site screening and 
monitoring program is deployed.  Importantly, natural subsurface trapping mechanisms mean 
that this leakage will not continue indefinitely.  Consequently, even with mitigation actions 
restricted solely to repair of abandoned wells that blow out, regions with a legacy of poorly 

                                                           
2 Snippe & Tucker, CO2 Fate Comparison for Depleted Gas Field and Dipping Saline Aquifer, Energy Procedia, 

December 2014 
3 https://www.nature.com/articles/s41467-018-04423-1 
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regulated subsurface operations can reliably and robustly store and retain 78% of injected CO2. 
We find that regulators can most effectively improve CO2 storage security by identifying and 
monitoring abandoned wells, and perform reactive remediation should they leak.” 

 
Further, CCSP Section 2.2 (Risk Assessment) methodology does not appear to be internally consistent.  
Specifically, ARB will not approve projects unless there is greater than a 90% chance that the loss will be 
less than 1% over the project life and subsequent century.  Mathematically, it is very difficult to define a 
risk profile for the remaining 99% of stored CO2 that results in expected losses of 8-16% (i.e., the 
minimum and maximum Buffer Account rates +5% post-closure premium). 
 
Notwithstanding these significant concerns, WSPA presents in this comment letter for ARB consideration 
alternatives for PISC and options for Buffer Account contributions. 
 
Alternatives for Post-Injection Site Care 
 
WSPA suggests the following alternatives to the PISC requirements for ARB consideration: 
 
Alternative 1.  For the post-injection site care (PISC) and site closure requirements to address activities 
that occur following cessation of injection:  The owner or operator must continue to monitor the site for 
up to 100 years following the cessation of injection, or as approved by the EO, an alternative timeframe, 
until it can be demonstrated that plume stability has been achieved and no additional monitoring is needed 
to ensure that the project does not pose an endangerment to the atmosphere or subsurface resources; 
following this, they must plug the injection and monitoring wells and close the site. 
 
Alternative 2.  For the post-injection site care (PISC) and site closure requirements to address activities 
that occur following cessation of injection: The owner or operator must continue to monitor the site for up 
to 100 years following the cessation of injection or after a review period as outlined below. The 100 years 
will include a review every 25 years after cessation of injection, an assessment of plume stability status, 
for which if it is demonstrated that CO2 plume migration and pressure changes are small and predictable, 
no additional monitoring is needed to ensure that the project does not pose an endangerment to the 
atmosphere or protected subsurface resources. The owner or operator must plug the injection and 
monitoring wells and close the site. 
 
Alternative 3.  The post-injection site care (PISC) and site closure requirements address activities that 
occur following cessation of injection: The owner or operator must continue to monitor the site for up to 
100 years following the cessation of injection until it can be demonstrated that plume stability has been 
achieved; following this, the owner  or operator must plug the injection and monitoring wells and close 
the site.  Periodic aerial survey inspections at 5-year intervals would be conducted to ensure continued 
mechanical integrity of the plugged system. 
 
Options for Buffer Account Contributions 
 
Given the stage of this process, at a minimum, WSPA requests that ARB consider the following options 
to providing credits to the Buffer Account:  
 
Option 1.   A simple solution is to give developers the option to:  contribute to the Buffer Account at the 
rates established through the table in Appendix G or allow for the purchase private insurance that 
guarantees the credit availability up to the rates assessed in Appendix G.  ARB should be indifferent to 
holding credits in the Buffer Account compared to an insurance policy that guarantees remittance of an 
equivalent number of credits in the event of a reversal.  If the insurance contract lapses during any 
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verification period, the operator could be required to remit the corresponding amount of credits 
cumulatively due to the Buffer Account.  If ARB is the named beneficiary to the insurance contract, it 
could hold the contract and monetize enough credits earned each year to pay the premium and maintain 
the policy current.  Such insurance products are not yet commercially available in which case the operator 
could have the option to switch to an insurance scheme from the Buffer Account method when desired. 
 
Option 2.  Reduce the potential burden imposed upon the Buffer Account and therefore the level of the 
Buffer Account rates by first reducing the number of credits issued in the year when any leakage is 
detected from the total quantity of CO2 stored during that crediting period.  Only when quantities leaked 
exceed the total amount of CO2 injected/stored during the current period would the state draw from the 
operator’s Buffer Account contributions. 
 
Option 3.   Grant the operator the option to pay 5% per year into the Buffer Account or self-insure and 
retain the risk of 100% reversal for the final 50 years of the PISC or purchase insurance covering the risk 
of 100% reversal upon completion of the final risk assessment when ARB authorizes closure of injection 
and monitoring wells. 
 
WSPA looks forward to ARB’s responses to our comments.  If you have any questions, please contact me 
at this office, or Tom Umenhofer of my staff at (805) 701-9142 or via email at tom@wspa.org.  
 
Sincerely,  

 
 
 

cc: Tom Umenhofer - WSPA 

mailto:tom@wspa.org
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July 5, 2018 
 
Richard Corey 
Executive Officer 
California Air Resources Board 
1001 “I” Street 
Sacramento, CA 95814 
 
 
Dear Mr. Corey, 
 

Bloom Energy1 provides the following comments in response to the June 21st ARB staff 
workshop on the upcoming 2018 Cap-and-Trade Rulemaking.  These comments propose a new 
mechanism in the Cap-and-Trade Regulation that would help incentivize both GHG emissions 
reductions and criteria pollutant reductions through the deployment of fuel cells.  The formula 
proposed herein mirrors the but-for-CHP exemption and would ensure that customers are not 
penalized by choosing to switch to fuel cells.   

 
In 2017, the ARB amended the Cap-and-Trade Regulation to remove fuel cells as an 

“emissions source without a compliance obligation.”  This change has been problematic for 
Bloom in its efforts to market fuel cells as a low-CI alternative to grid electricity with virtually 
no criteria pollutants.  By having a direct cap-and-trade compliance obligation, prospective 
customers do not perceive fuel cells as a low-CI alternative.  Moreover, the prospect of having a 
direct compliance obligation (as opposed to simply paying GHG costs imbedded in gas rates), 
has led to concerns of new administrative burdens and regulatory risks for potential fuel cell 
owners and operators.  The number of fuel cell facilities subject to a direct cap-and-trade 
compliance obligation is relatively small (less than 100,000 MT/year).  However, the impact on 
Bloom’s ability to market its systems is significant.  To address these concerns and facilitate the 
transition of fuel cells derived from a natural gas fuel stock to those derived from biogas, the 
ARB should reintroduce the fuel cells as an emissions source without a compliance obligation in 
Section 95852.2.   

 
As an alternative, the ARB should mirror the logic of the but-for-CHP exemption in the 

fuel cell context.  The but-for-CHP exemption allows facility operators to avoid a direct cap-and-
trade compliance obligation through a “but-for-CHP” formula.  The CHP formula subtracts 
emissions attributable to thermal energy from the total emissions of the CHP facility.  If the 
resulting emissions are less than 25,000 MT, the facility is exempt from a direct cap-and-trade 
compliance obligation.  Facilities qualifying for this provision are still subject to paying for cap-

                                                 
1 Bloom Energy develops on-site distributed generation using innovative fuel cell energy technology that utilizes 

natural gas or biogas.  Our unique on-site power generation systems utilize an innovative new fuel cell energy 
technology with roots in NASA's Mars program.  Derived from a common sand-like powder, and leveraging 
breakthrough advances in materials science, our technology is able to produce clean, reliable, affordable energy, 
practically anywhere, from a wide range of renewable energy sources or traditional fuels.  Our Energy Servers® are 
among the most efficient energy generators on the planet; providing for significantly reduced electricity costs and 
dramatically reduced greenhouse gas emissions.  By generating power on-site, where it is consumed, Bloom Energy 
offers increased electrical reliability and improved energy security, providing a clear path to energy independence.  
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and-trade costs through their gas purchases from the utility.  As noted in the Final Statement of 
Reasons for the 2013-14 Cap-and-Trade Rulemaking, exemption ensures that facilities that 
currently have cogeneration systems are not disadvantaged compared to similar facilities that 
produce their own thermal energy with boilers and purchase electricity from the grid.”2  Natural 
gas fuel cells have a much lower CI than the current CI for grid electricity, and the ARB could 
account for this fact through a similar limited-exemption calculation applicable to natural gas 
fuel cells.   

 
Under Bloom’s proposal, the ARB would compare natural gas fuel cells to the emissions 

factor set forth in the California Energy Commission’s Thermal Efficiency Report, which is 
updated on an annual basis.  The ARB would compare a natural gas fuel cell’s emissions rate (on 
a MWh basis) to the CEC thermal efficiency rate.  The “delta” between the two emissions rates 
would be the amount of emissions avoided by the customer in choosing to switch to a fuel cell 
system.  The ARB would subtract this “delta” from the total facility emissions of the fuel cell.  If 
the resulting emissions are less than 25,000 MT, the fuel cell operator would be permitted to pay 
for its share of cap-and-trade costs indirectly through the natural gas utility.  This proposal is 
detailed in proposed regulatory amendment text in Attachment A to these comments.  
 
 

We urge you to recognize that direct regulation of fuel cells can actually lead to foregone 
emission reductions associated with fuel cells and that any associated emissions will be managed 
in short order via full consignment in the natural gas sector.  Thank you again for the opportunity 
to provide these comments as well as you and your staff’s attention to this important matter.  

Sincerely, 

 
Erin Grizard 
 

  

                                                 
2 See 2014 FSOR at p. 195, available at: https://www.arb.ca.gov/regact/2013/capandtrade13/ctfsor.pdf  
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Attachment A 
 
Limited Exemption of Emissions from the Production of Qualified Fuel Cell Output.  Emissions 
from the production of electrical output from a fuel cell installation shall not have a compliance 
obligation and shall not count toward the inclusion threshold of section 95812(c)(1) if the 
requirements of this subsection are satisfied.  
 
A facility with a fuel cell unit may apply for a limited emissions exemption if it meets the 
following condition for the applicable emissions year, and will remain eligible until the year in 
which the condition is not met, based on annual emissions data reported pursuant to Section 
95100 et seq., of the Mandatory Reporting Regulation: The Limited Exemption from the 
Production of Qualified Fuel Cell Output will apply when the facility’s adjusted emissions 
(GHGFC Adjusted) using the following formula is less than 25,000 metric tons of CO2e: 
 

GHGFC Adjusted= 𝐺H𝐺FC - GHGD 
 
Where: 
 

“GHGFC” is the annual amount of covered emissions for each calendar year, in metric 
tons of CO2e, associated with the production of electric output by a fuel cell installation. 

 
“GHGD” is the difference between annual covered emissions for each calendar year, in  
metric tons of CO2e, associated with the production of electric output by a fuel cell 
installation and the production of electric output by an alternative natural gas power 
plant; 

 
Where: 

 
GHGD = GHGAlt	‐	GHGFC 

 
“GHGAlt” is the annual amount of emissions for each calendar year, in metric tons of 
CO2e, associated with the production of electric output by a hypothetical natural gas 
power plant, which is calculated as follows:  

 
GHGAlt = OutputFC 	x	HRAlt x	CO2eNG	

 
Where: 

 
“OutputFC” is equal to the annual electric output of a fuel cell installation; 

 
“HRAlt” is the CEC thermal efficiency report “State Average without Cogeneration” heat 
rate value, which is updated annually.  For 2018, the State Average without Cogeneration 
heat rate value is 7,761 btu/kWh; 

 
“CO2eNG” is the GHG emissions content per unit of natural gas of 117 lbs/mmbtu 
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Western States Petroleum Association 

Credible Solutions  Responsive Service  Since 1907 

 

July 05, 2018  

 

Ms. Rajinder Sahota     via e-mail at: rsahota@arb.ca.gov 

California Air Resources Board 

1001 I Street 

Sacramento, CA 95814 

 

Re: WSPA Comments on CARB’s June 2018 Workshop on AB398 Implementation 

 

Dear Ms. Sahota: 

 

The Western States Petroleum Association (WSPA) is a non-profit trade association which 

represents companies that explore for, produce, refine, transport, and market petroleum, 

petroleum products, natural gas and other energy supplies in California and four other western 

states. We are concerned about the lack of transparency at this late date in the public stakeholder 

process on CARB’s AB 398 cost containment measures.  

 

In your preliminary February Concept Paper, staff suggested that the price ceiling value in 2030 

would not be lower than $81.90 ($2015) and no higher than $147 ($2015). The Concept Paper 

also suggested that staff’s initial thinking is to set the first speed bump in 2021 no lower than 

approximately $70 ($2015).  When these cost containment measures come into effect as required 

by AB 398, these price ceiling and speed bump levels would be at $91 and $165 and $82, 

respectively, in 2021.  

 

Since February, ARB has had three workshops and is indicating that a regulation is under 

development for release in August or September. ARB has indicated in the second workshop that 

the concept paper’s numbers are not its proposal. No additional information or a narrowing of the 

range has occurred in this entire stakeholder process, even though the Concept Paper stated, “As 

staff develops more refined proposals for potential amendments, additional analyses and 

discussion with stakeholders is planned ahead of any formal regulatory proposal.” 

 

As a result, we write to express our deep concern over a lack of specificity on CARB’s 

current thinking regarding the price ceiling and speed bumps.  

 

In addition to the lack of specificity, the February paper’s range is very large and is too high 

compared to costs worldwide. The large price ceiling range reduces our ability to meaningfully 

analyze and participate in the stakeholder process  An additional element that hampers our ability 

to evaluate the proposal is that all the cost containment measures (i.e., price ceiling level, speed 

bump level, allowance volume in ceiling and speed bumps, amount of allowances in the cap, and 

mailto:rsahota@arb.ca.gov
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banking rules) work together to contain costs, and it stymies stakeholder input to be provided 

with some, but not all, of the measures in the package.  

 

The price ceiling and speed bumps are intended to serve as a critical component of the state’s 

cap-and-trade program, providing the cost containment safeguard that the Legislature intended as 

part of AB398. If the speed bumps are set too high, they will not be effective at dampening 

volatility and slowing the market to allow for proper oversight. The Concept Paper idea for the 

first speed bump at $70 (2015) is problematic because it means that, barring emergency action by 

the Governor, the program would have no built-in cost containment mechanism that could be 

triggered prior to reaching that point. This leaves the program – and ultimately the state’s 

economy – unnecessarily vulnerable to potential market volatility. Setting the speed bumps and 

price ceiling at such high levels would effectively mean they are non-binding. Thus, CARB 

would miss the opportunity to put sufficient safeguards in place. This would not meet the spirit 

or objective of AB398. 

 

As noted in the summary of comments on the Concept Paper, the majority of stakeholders have 

made a strong, technically-justified case for a lower price ceiling. We urge you to respond to 

those comments with an updated proposal as soon as possible. Not having adequate information 

in time to fully analyze the rulemaking denies participation in the rulemaking and leaves 

stakeholders, the program, and ultimately the state’s economy and consumers at unnecessary 

risk. 

Thank you for your consideration of these critical points. We would welcome the opportunity to 

further discuss the issues raised here. If you have any questions, please contact me at this office 

at (916) 325-3088 or email troberts@wspa.org. 

Thank you, 

  

Tiffany Roberts, 

Director, Policy and Regulatory Affairs 

Western States Petroleum Association 

 

 

 

 

 

cc: Richard Corey – CARB 

Edie Chang – CARB 

 



                                                        

                                                                                               

 
 
 
 
 
 
July 5, 2018 
 
 
Rajinder Sahota – Assistant Division Chief, Industrial Strategies Division 
Jason Gray – Branch Chief, Cap-and-Trade Program  
California Air Resources Board 
1001 I Street 
Sacramento, California 95814 
 
 
RE: Comments on the June 21st Workshop to Continue Informal Discussion on Potential 

Amendments to the Cap-and-Trade Regulation 
 
 
Dear Ms. Sahota and Mr. Gray, 
 
The organizations listed below respectfully submit the following comments in response to the June 21st 
Workshop to Continue Informal Discussion on Potential Amendments to the Cap-and-Trade Regulation 
(Cap-and-Trade). 
 
Our organizations continue to support a well-designed cap-and-trade program as the most cost-effective 
method for achieving carbon emissions reductions while limiting the impact to California’s economy. 
Enabling companies to choose the most economical method for reducing emissions and maintaining a 
stable market will help limit the negative effects of imposing regulatory compliance costs on California 
manufacturers and other obligated parties while no other competitive jurisdictions impose similar costs 
on their manufacturers.  
 
The central message of these comments, as with our comments on the April 26th workshop, remains 
“cost containment”. Cost containment includes continuation of assistance factors (AFs) at 100 percent 
during Compliance Period 3 (CP3) and post-2020 period, a reasonable price ceiling paired with 
appropriately placed ‘speed bumps’ and maintenance of available allowances in the market.  
 
Below are our comments regarding the June 2018 Preliminary Discussion Draft (PDD). In the interest of 
focus, these comments do not repeat substantive sections of those submitted following the April 26th 
informal workshop. 
 
Maintain Industry Assistance Factors at 100 Percent in CP3 
We agree with the ARB staff recommendation to maintain AFs at 100 percent for all covered entities in 
CP3 as it support the objective of minimizing emissions leakage while meeting emissions reductions 
goals. However, we remain frustrated that the PDD continues to reflect no amendment to adopt this 
change in the C&T regulation in spite of clear direction from the Board in Resolution 17-21 and ARB staff 
analysis indicating that compliance costs increase dramatically absent this change in AFs.  
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Clear Board direction, ARB staff analysis of compliance costs (Chart 1 below) and the lack of broader 
carbon market participation in competitive jurisdictions constitute sufficient evidence for the continuation 
of 100 percent AFs in CP3. Additionally, the smooth transition into the post-2020 period, as mandated by 
AB 398 (2017) argues for maintaining AFs in CP3. Therefore, we respectfully request that ARB staff add 
language implementing 100 percent AFs for all leakage risk categories in CP3 be added to the next 
version of the PDD. 

 

Chart 1 

 
 
Price Ceiling and Speed Bumps Provide Essential Cost Containment 
As our earlier comments referenced, Cap-and-Trade provides pressure relief to the overall GHG 
emission reduction regime, thus an appropriate price ceiling protects the integrity of this core function. 
The political viability and potential to encourage other jurisdictions to follow California’s policy direction 
would be highly impacted by a high price ceiling and that fact should be kept in mind as the price ceiling 
is set. Further, the price containment points (aka “speed bumps”) called for in AB 398 (2017) should be 
placed at one-third and two-thirds intervals between the price floor and price ceiling in order to limit 
market volatility and provide time for the Independent Emissions Market Advisory Committee (IEMAC) 
and regulators to study and understand the market dynamics prior to prices hitting the ceiling. 
 
Research conducted by NERA Economic Consulting on behalf of the California Manufacturers & 
Technology Association (CMTA) clearly indicates that higher price ceiling levels and speed bumps result 
in reductions in the household income of Californians (study attached to April 26th comments). 
Consequently, a reasonable price ceiling and speed bumps limits the impact to businesses and 
consumers that face higher costs for the energy, fuels and goods they purchase and consume.  
 
In the preliminary Concept Paper released by ARB earlier this year, staff requested input on a potential 
price ceiling value between $81.90 ($2015) and $147 ($2015) with a potential speed bump value of $70 
(2015). However, since the release of the paper, staff have not made public any new information on the 
price ceiling and speed bumps leaving stakeholders without the data necessary to analyze the potential 
impact, a task that would take some time to complete. ARB should be more transparent and release a 
proposal or, at a minimum, additional staff thinking as soon as possible in order to support an informed 
rulemaking process and public participation. 

Allowance Allocation: Smoothing Transition 

into Post-2020 Period

12

Continued staff analysis of CP3 assistance factors

Estimated Compliance Cost for Sectors in Medium and Low Leakage Risk Categories

• Assumes $15 allowance value for 2015 – 2020 and $20 for 2021 – 2023

• Uses 2016 emissions as a proxy for emissions in 2017 and beyond

Blue bars represent increase in 

compliance cost if the assistance 

factor is not 100%.  Orange is the 

steadier increase in compliance cost 

with 100% assistance factor
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Removing Unused Allowances is Unnecessary to Reach Carbon Reduction Goal  
The current availability of unused allowances is an indication that the Cap-and-Trade program is working 
as currently designed. Maintaining the current allowance budget provides additional protection against 
the prospect of greater artificial scarcity beyond what is already built into the program. As a result, 
keeping those allowances in the market limits artificial price spikes and supports compliance with carbon 
reduction goals. ARB staff correctly point to this fact in their April 26th PowerPoint presentation indicating 
that it is, “not simply supply vs. demand” and that “restricting allowances penalizes covered entities that 
undertook early actions.” 
 
The 52.4 million allowances currently in the post-2020 Allowance Price Containment Reserve (APCR) 
should be allocated to the speed bumps, or reserve tier prices, where the allowances would serve the 
greatest interest in containing allowance prices for California manufacturers and other obligated parties. 
 
Further any attempt to shave allowances from the 2026-2030 allowance budgets to reflect the change in 
the offset limits would represent a mostly punitive measure that only serves to increase the allowance 
price for obligated parties and does not support a sustainable program. It is particularly onerous because 
the cap (annual allowance budget) is already extremely low in this period such that there may be an 
allowance supply shortage under the current cap budgets. 
  
Conclusion 
The organizations listed below respectfully request that ARB carefully consider these comments and the 
recommendations above. Efforts to contain prices are a critical function of the amendments under 
consideration. It serves the interests of the California economy and the future of the Cap-and-Trade 
program to ensure that all steps are taken to mitigate the impact of carbon pricing. 
 
Please contact Michael Shaw, Vice President of Government Relations, California Manufacturers & 
Technology Association (CMTA) at (916) 498-3328 or mshaw@cmta.net if you have any questions 
regarding these comments.  
 
Sincerely, 
 
 
 
Michael Shaw 
Vice President, Government Relations 
California Manufacturers & Technology Association (CMTA)  
 
On Behalf of the following organizations: 
 
Agricultural Council of California 
California Chamber of Commerce 
California Dairies, Inc. 
California Farm Bureau Federation 
California League of Food Producers 
Climate Change Policy Coalition 
Glass Packaging Institute 
Western Independent Refiners Association 
Western States Petroleum Association 

mailto:mshaw@cmta.net






 

  

Qualcomm Incorporated

5775 Morehouse Drive, San Diego, CA 92121‐
1714   

 
July 5, 2018  
 
Rajinder Sahota 
Chief, Climate Change Program Planning & Management Branch 
California Air Resources Board 
1001 I Street 
Sacramento, CA 95812 
 

Re:  Qualcomm Comments on Scope of Amendments for 2018 Cap-and-Trade 
Rulemaking. 

 
Dear Ms. Sahota:  
 

Qualcomm Inc. provides the following comments in response to the California Air 
Resources Board’s (“ARB”) June 21, 2018 Cap-and-Trade Workshop and the amendment 
Discussions Draft.  During the workshop, the ARB staff discussed the potential scope of 
amendments staff plans to propose in the next Cap-and-Trade Rulemaking, including the 
implementation of AB 398.  Qualcomm provides the following comments on the potential 
revisions to the Limited Exemption for CHP facilities as well as the need to update Table 8-1 to 
reflect trade exposed activities in the tech sector.   
 

First, the “limited exemption for qualified thermal output” should be clarified and further 
amended to ensure that individual and operationally distinct cogeneration units within a single 
facility are not subject to a direct cap-and-trade compliance obligation when each cogeneration 
unit’s emissions are below 25,000 MT, or when the individual cogeneration unit would otherwise 
qualify for the but-for-CHP exemption on its own.  This clarification is needed to effectuate the 
original intent of Board Resolution 12-33, which directed the inclusion of the but-for-CHP 
exemption.  As currently applied, the cap-and-trade regulation creates a direct compliance 
obligation for an owner of multiple, functionally distinct cogeneration units solely due to common 
ownership and co-location of multiple cogeneration units.  In Qualcomm’s case, its cogeneration 
units are operated separately, were permitted separately, and have separately metered gas 
supplies.  However, due to the broad definition of “facility” in the Mandatory Reporting 
Regulation, its cogeneration units are aggregated and cannot qualify for the but-for-CHP 
exemption.  A similarly situated owner of a single cogeneration facility does not pay direct cap-
and-trade compliance costs, whereas large employers like Qualcomm that operate corporate 
campuses in California are subject to direct cap-and-trade compliance costs irrespective of their 
investment in new, and efficient CHP facilities.  To ensure that similarly situated entities are 
treated similarly, the ARB should amend the limited exemption to clarify that it will be evaluated 
as to individual cogeneration units when those units are functionally distinct from one another. 
 

Qualcomm, Inc.

5775 Morehouse Drive, San Diego, CA 92121 

www.qualcomm.com
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Second, the ARB should evaluate the inclusion of energy intensive tech companies in the 
list of eligible Emissions Intensive Trade Exposed (“EITE”) industries.  Specifically, companies 
with NAICS Code Section 541990 (engineering, research and development) may qualify as EITE, 
but have not been studied to date due to the timing of when those companies started operations 
and came into the program.   
 

I. The ARB Should Clarify the But-for-CHP Exemption. 
 

Board Resolution 12-33 and the but-for-CHP exemption were intended to incentivize new, 
efficient distributed electricity generation technologies, such as Combined Heat and Power 
(“CHP”).  Section 95852(j) sets forth an important exemption that applies to any “facility with a 
cogeneration unit that meets the requirements of this section.”  Based on the language in the 
exemption, Qualcomm believes that the exemption would be calculated for each “cogeneration 
unit.”  It is not clear from the language in Section 95852(j) whether the limited exemption applies 
at the cogeneration unit level or at the facility level.  There are instances where there are multiple 
cogeneration units within a single facility boundary.  The facility definition set forth in the 
Mandatory Reporting Regulation is broad and in certain instances encompasses multiple 
cogeneration units that are functionally separate, but are nevertheless part of the same facility due 
to common ownership.  In these instances, if the cogeneration units are functionally separate, the 
exemption should be applied separately to each cogeneration unit.  The ARB should amend 
Section 95852(j) to clarify that when cogeneration units are operated independently from one 
another, have separate air permits, and the thermal output is put to separate uses, then the 
cogeneration units will be evaluated separately under Section 95852(j).  In these instances, the 
calculation set forth in Section 95852(j) should be calculated for each cogeneration unit.  If each 
cogeneration unit satisfies the two conditions set forth in Section 95852(j)(1)(A) and (B) or is 
otherwise below 25,000 MT, then each cogeneration unit should qualify for the exemption and 
the total emissions associated with the “facility” should be eligible for the limited exemption.   
 

II. Qualcomm Supports The Evaluation of New EITE Designations. 
 

As a matter of consistency, the ARB should evaluate new EITE designations for entities it 
may have overlooked in the initial EITE studies it prepared early in the Cap-and-Trade 
Rulemaking process.  California’s industrial sector is dynamic and ever-changing.  It is also 
exposed to competition and trade exposure because other states do not place expensive GHG 
emissions controls on industrial activities.  Many industries with emissions starting after 2012 
were not studied for inclusion as EITE industries.  In addition, companies that are trade exposed 
solely due to their electricity usage (and that have no direct emissions), may also face leakage 
risks due to the indirect GHG costs in electricity rates.  The ARB should update its list of EITE 
entities to ensure that similarly situated companies within the industrial sector are treated 
comparably and the ARB achieves the statutory direction in AB 32 to minimize leakage risks.  
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Qualcomm appreciates the opportunity to submit these comments and welcomes the 
opportunity to work collaboratively with the ARB staff to ensure equitable treatment of large 
employers such as Qualcomm.    
 

Sincerely, 
 
 

Respectfully submitted, 
 
__________________________ 
Gail Welch 
Director of Corporate Sustainability 
Qualcomm, Inc. 
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July 05, 2018 

 
Clerk of the Board 
Air Resources Board 
1001 I Street 
Sacramento, CA 95814 
 
Re: Cap-and-Trade Regulation Amendments, University of California  
 
Dear Air Resources Board Members: 
 
This letter summarizes and restates the University of California’s (University) original request to 
modify the cap and trade regulations submitted on March 16, 2018. The University echoes its original 
requests that the Air Resources Board increase the Berkeley campus’s baseline emissions used in 
calculating its annual allocations. The campus’s assumption of a combined heat and power (CHP) 
facility located on campus has increased annual emissions for which it is obligated.  A revised baseline 
will allow the Berkeley campus to receive the appropriate level of transition assistance in years 2021-
2030 and to be considered for annual or true-up allocations (in year 2021) for compliance years 2018-
2020.    
 
Continuing under a business-as-usual scenario will not address the altered needs of the Berkeley 
campus since it opted into the cap and trade program in 2015.  At that time, the CHP facility was 
owned by a third-party, which sold steam to the campus and electricity to the local utility.  The 
University’s current annual allocation reflects this arrangement and does not account for the emissions 
associated with the electric output.  However, in July 2017, the arrangements with the University and 
the local utility ended and required the University to assume ownership of the CHP to meet the 
campus’s energy needs.   
 
At current allowance prices, the University estimates that the cost just for complying with the 
increased emissions from the electrical portion of CHP facility would surpass $1 million per year.  
Without a change in the campus’s baseline emissions for annual allocation, the University’s cost will 
be borne by students and will inhibit investments for further greenhouse gas reduction.   
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The University looks to continue working with CARB on these issues as updates to the regulations are 
compiled and approved.  
 
Sincerely,  
 
 
/s/David Phillips 
AVP Energy and Sustainability 
University of California, Office of the President 
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July 5, 2018 | Submitted Electronically 

 

Ms. Rajinder Sahota 

California Air Resources Board  

1001 I Street  

Sacramento, CA 95814 

 

Re: Vernon Public Utilities Comments on the California Air Resources Board's June 

2018 Workshop for Possible Revisions to the Cap and Trade Regulation 

 

 

Thank you for the opportunity to provide informal comments to the California Air Resources 

Board (CARB or Board) on potential changes to the existing Cap-and-Trade Program (“the 

Program”) in response to the passage of AB 398.   

 

As a publicly-owned utility delivering electricity, natural gas, water and fiber optic services to the 

industrial city of Vernon, we have over 1800 commercial and industrial customers that depend on 

us for reliable and low-cost utility services.  Safe, affordable and reliable utility services are 

fundamental to our commercial and industrial customers’ productivity and profitability, which 

their 55,000 employees and their families rely on.  

 

Vernon Public Utilities has actively engaged with CARB staff to discuss the complex and 

interrelated issues associated with Cap and Trade regulations. We appreciate staff’s willingness 

and efforts in that regard. Vernon Public Utilities (VPU) supports the goals of Assembly Bill 32 

(AB 32) and Senate Bill 32 (SB 32) to achieve substantial greenhouse gas (GHG) emission 

reductions in a cost-effective manner that protects ratepayers and minimizes impacts to low-

income communities. 

 

Supplemental to our verbal comments at the June 21, 2018 workshop and those submitted jointly 

with the Gas Utility Group and Southern California Public Power Authority, Vernon Public 

Utilities (VPU) has the following specific comments:  

 

Load Growth: VPU supports providing additional allowances to electric and natural gas utilities 

to address the ratepayer costs of associated additional emissions from load growth, and supports 

verification methods for load growth that are feasible and cost effective. 
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City of Vernon, 4305 Santa Fe Avenue, Vernon, California 90058 – Telephone (323) 583-8811 

 

As California’s economy continues to prosper, so does the demand for products and services. In 

response, new businesses start-up, existing businesses expand, manufacturing and production 

increases. In addition to these types of load growth, VPU has been experiencing increased transfer 

load since 2012. Most of our gas customers are transfers from the SoCalGas system and this is a 

trend we expect to continue. As a result, VPU’s Cap and Trade compliance costs will continue to 

increase pursuant to the Program’s design. Presently, Vernon’s customer surcharge is $0.50 per 

MMBtu, and the portion accounting for transfer load is 38% of Vernon’s total Cap and Trade 

surcharge.  VPU suggests the following mechanism to continue to keep the program equitable and 

mitigate unintended impacts to California’s economic growth.  

 

Compensation Mechanisms: One approach could consist of an allocation of non-tradable 

allowances. Under this approach, CARB would allocate to the covered natural gas supplier 

additional non-tradeable allowances that they would hold in their allowance accounts. This 

additional allocation should cover their increased emissions attributable to load growth and 

would only remain available for that limited purpose. In addition, any unused allowances would 

be surrendered and permanently retired in accordance with procedures established by the 

CARB.  

 

Alternatively, CARB could provide each natural gas supplier with an adjustment to its compliance 

obligation. Similar to getting additional allocation of non-tradeable allowances, and load growth 

adjustment will help lower the Cap and Trade cost burden due to increase in load demand for new 

and transfer natural gas load. However, unlike the additional allowance allocation, natural gas 

suppliers will not get actual allowances, just a downward adjustment to their annual compliance 

obligations. This will eliminate issues associated with a possible allocation of non-tradeable 

allowances, the auction or uses of auction proceeds. 

 

Quantification: Load increase could be quantified through the existing Mandatory Reporting 

Requirement (MRR) reporting and verification process.   

 

Vernon Public Utilities appreciates the opportunity to provide these comments. If you have any 

questions, please contact me at 323.583.8811 extension 834 or Angela Kimmey at extension 876. 

We look forward to continued dialogue towards mutually agreeable solutions that best advance the 

State’s climate change goals in an affordable manner for California ratepayers. 

 

Sincerely, 

 

 

 

 

 

Kelly Nguyen 

General Manager, Vernon Public Utilities 
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VIA ELECTRONIC SUBMISSION

1
 

Jason Gray 
Chief, Cap-and-Trade Program 
California Air Resources Board 
1001 I Street 
Sacramento, CA 95812 

Re: Comments of Crockett Cogeneration on June 2018 Workshop to Discuss Possible Revisions to 
the Cap-and-Trade Regulation 

Dear Mr. Gray: 

On behalf of Crockett Cogeneration (“Crockett”), I am writing to provide comments on the California Air 
Resources Board’s most recent June 21, 2018 Workshop to Discuss Possible Revisions to the Cap-and-
Trade Regulation and Preliminary Discussion Draft of Potential Changes to the Regulation.

2
   

As outlined in our prior comments,
3
 Crockett operates a cogeneration facility that provides steam to C&H 

Sugar under a steam sale contract running through 2026.  This contract was executed before passage of 
Assembly Bill (“AB”) 32 and does not provide for recovery of Cap-and-Trade Program compliance costs.  
Like other similarly situated counterparties, C&H has been unwilling to renegotiate its contract with 
Crockett to shoulder any portion of these compliance costs, nor has C&H been willing to join the Program 
as an opt-in covered entity.   

In prior comments, we discussed the genesis of the Board’s July 2017 resolution directing Staff to “work 
with any remaining entities with legacy contracts and their non-industrial counterparties to resolve the 
parties’ issues related to recovery of greenhouse gas costs, or, as necessary, to propose regulatory 
amendments to be in place no later than the allocation of vintage 2021 allowances to ensure reasonable 
transition assistance for greenhouse gas costs through the term of the legacy contract.”

4
  In short, with 

transition assistance set to expire at the close of the second compliance period for legacy contract 
generators without industrial counterparties, Crockett faced the prospect of bearing stranded compliance 
costs alone, and submitted a series of comment letters to the Board requesting that transition assistance 
for these generators be extended for the life of the contract. 

                                                      
1
 Submitted at: https://www.arb.ca.gov/lispub/comm2/bcsubform.php?listname=ct-6-21-18-wkshp-ws&comm_ 

period=1.  

2
 See ARB, Preliminary Discussion Draft of Potential Changes to the Regulation for the California Cap on 

Greenhouse Gas Emissions and Market-Based Compliance Mechanisms (June 2018), https://www.arb.ca.gov/ 
cc/capandtrade/meetings/20180621/ct_pdd_06192018.pdf.  

3
 See, e.g., Comments of Crockett Cogeneration (Mar. 16, 2018), https://www.arb.ca.gov/lispub/comm2/ 

bccomdisp.php?listname=ct-3-2-18-wkshp-ws&comment_num=32&virt_num=26.  

4
 ARB, Resolution 17-21, at 13 (July 27, 2017), https://www.arb.ca.gov/board/res/2017/res17-21.pdf.  

https://www.arb.ca.gov/lispub/comm2/bcsubform.php?listname=ct-6-21-18-wkshp-ws&comm_period=1
https://www.arb.ca.gov/lispub/comm2/bcsubform.php?listname=ct-6-21-18-wkshp-ws&comm_period=1
https://www.arb.ca.gov/cc/capandtrade/meetings/20180621/ct_pdd_06192018.pdf
https://www.arb.ca.gov/cc/capandtrade/meetings/20180621/ct_pdd_06192018.pdf
https://www.arb.ca.gov/lispub/comm2/bccomdisp.php?listname=ct-3-2-18-wkshp-ws&comment_num=32&virt_num=26
https://www.arb.ca.gov/lispub/comm2/bccomdisp.php?listname=ct-3-2-18-wkshp-ws&comment_num=32&virt_num=26
https://www.arb.ca.gov/board/res/2017/res17-21.pdf
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The updated June 2018 Preliminary Discussion Draft of Potential Changes to the Regulation continues to 
include a number of framework amendments that previously existed in the Regulation in comparable form 
and which reference legacy contract generators without industrial counterparties.  Staff also continues to 
retain two placeholders for further clarification on allocation to legacy contract generators without an 
industrial counterparty.

5
   Staff explains that it will “continue to work with legacy contract generators with 

non-industrial counterparties to encourage renegotiation and to determine if post-2020 allocation is 
necessary and appropriate.”

6
 

Consistent with our previous comment letters, Crockett would like to reiterate once again its ongoing need 
for transition assistance for the term of its contract.  As we have previously conveyed to Staff and the 
Board, Crockett’s contract does not provide for recovery of compliance costs, and Crockett’s 
counterparty, C&H, continues to refuse to renegotiate the contract to account for these costs.  Based on 
these facts, Crockett believes that post-2020 allocation is unequivocally necessary and appropriate, 
consistent with the Board’s findings in Resolution 17-21.  Crockett looks forward to continuing to work 
with Staff in the coming months, and would be happy to provide input on proposed language for the two 
placeholder provisions to provide reasonable transition assistance for the life of the contract. 
 
Thank you for your consideration.  Please contact me if you have any questions at 415-856-7010. 

 
 
Sincerely, 
 

 

Peter H. Weiner,  
for PAUL HASTINGS LLP 

 

 

                                                      
5
 June 2018 Preliminary Discussion Draft, proposed sections 95871(f)(1) and Section 95894(d). 

6
 Id. at 63. 



 
 

July 5, 2018 

 

 

Rajinder Sahota, Assistant Division Chief 

Industrial Strategies Division 

California Air Resources Board 

1001 I Street 

Sacramento, CA 95812 

 

Re:   Comments on Cap-and-Trade Program Second Preliminary Discussion Draft and 

June 21 Workshop 

 

Dear Ms. Sahota: 

 
The Golden State Power Cooperative (GSPC) appreciates the opportunity to provide CARB staff 

with these comments on the Cap-and-Trade Program Second Preliminary Discussion Draft 

(Second PDD) and June 21 Workshop (Workshop).   

California’s electric cooperatives are electrical distribution utilities (EDUs) that receive an 

allowance allocation for the benefit of their electricity ratepayers to offset the cap-and-trade 

program cost burden for those electricity customers.  The electric cooperatives are unique in that 

each cooperative is owned by their member-customers.  As such, the value of these allocated 

allowances plays an important part of each cooperative’s comprehensive plan to meet the State’s 

ambitious climate and clean energy goals, and continue to provide ratepayers with safe and 

reliable electricity.   

GSPC looks forward to participating in CARB’s upcoming formal rulemaking process and 

reserves the right to comment on all aspects of the pending proposed amendments.  In these 

comments, however, GSPC focuses exclusively on the provisions of section 95892(d) regarding 

the limitations on the use of auction proceeds and allowance value, and the suggested 

modifications to sections 95892(d)(3) and (4) set forth in the Second PDD.  In particular, GSPC 

supports the proposed addition of new section 95892(d)(3)(C), and wants to ensure that the 

EDUs continue to have the flexibility to exercise local judgement over the use of allowance 

value to guarantee that the individual member-customers of the cooperatives receive the 

maximum value from the allocated allowances. 

 

Introduction  

By law, the cooperatives are not-for-profit and are organized for the purpose of transmitting or 

distributing electricity exclusively to their members at cost.1    The cooperatives provide electric 

service to their member-customers living in rural communities that were previously unserved or 

                                                           
1 Cal. Pub. Util. Code (PUC), section 2776. 
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underserved by for-profit investor-owned utilities.  Cooperatives are owned and governed by 

local, member-elected boards selected from the communities they serve.  Collectively, 

California’s three electric cooperatives serve just over 300 gigawatt-hours (GWh) of electricity 

in California, accounting for less than 0.1% of California’s total electricity use.  Many of the 

communities served by electric cooperatives are disadvantaged, despite the fact that they may not 

meet the definition of Health and Safety Code section 39711.  For example, within Anza Electric 

Cooperative’s service territory, up to 15.9% live at the poverty level and unemployment has been 

as high as 18.1%.  Anza has a total of 3,880 member-customers in California, and an average of 

6 meters per mile along the 737 miles of energized powerlines in its service territory.  Similarly, 

Surprise Valley Electrification Corp. has 3,071 member-customers in California, with just 2 

members per mile on their 1,566 miles of energized powerline.  Unlike Anza, whose members 

are primarily residential (93% of the load), nearly half of Surprise Valley’s load is for irrigation, 

with only a third residential.  Surprise Valley’s service territory has a declining population of 

nearly 9% in the past five years and unemployment of 7.8%2 with 18.7% of the population living 

at the poverty level.3  Plumas-Sierra Rural Electric Cooperative serves approximately 6 member-

customers per mile, with over 1,305 miles of energized powerlines.  Their load is largely 

industrial and residential, with an average poverty level of 14.9%4 and an average unemployment 

rate of 8.6%5 in the region.   

Response to the Second PDD 

As these numbers clearly demonstrate, the electric cooperatives play a unique and integral role in 

California’s electricity landscape.  In order to meet the needs of these diverse, rural service areas, 

the cooperatives have designed programs and measures that “are exclusively for the primary 

benefit their retail electricity ratepayers,” but which do not necessarily fall into the categories 

delineated in sections 95892(d)(3)(A) or (B).  The cooperatives’ programs would qualify as 

“Other GHG Emissions Reduction Activities,” and GSPC appreciates CARB staff’s 

acknowledgement of the need to include this “other” category and recognition that not all 

acceptable uses of allowance value will fall neatly into three categories.   

GSPC urges the inclusion of additional clarifying text in the final proposed amendments to make 

clear that programs that fall within the ambit of section 95892(d)(3)(C) can vary greatly.  One 

critical element is a clearer understanding of what is meant by “quantifiable GHG emissions 

reductions.”  Not all beneficial uses that otherwise meet the statutory and regulatory mandates 

are conducive to providing a formulaic expression of quantifiable reductions.  Since these 

programs, however, still benefit electricity customers, meet the objectives of AB 32, and provide 

GHG emission reductions, they should not be excluded from the use of allowance value.  

Instead, the regulatory text should acknowledge the different types of emissions reductions and 

associated benefits from various projects, programs, and measures, and where appropriate, 

require the reporting of quantified reductions.  For other programs, however, the success would 

not be measurable in quantified reductions, and for these projects and measures, and estimation 

                                                           
2 Career Trends (December, 2016) http://unemployment-rates.careertrends.com 
3 U.S. Census Bureau (2015) https://www.census.gov/quickfacts 
4 https://www.census.gov/quickfacts/table/PST045215/06063,06091,06035. 
5 http://unemployment-rates.careertrends.com/compare/2859-2873-2887/Sierra-County-CA-vs-Plumas-County-CA-

vs-Lassen-County-CA. 
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of the reductions and accompanying explanation of the benefits and communities served, would 

be sufficient. 

 

Proposed Changes to the Regulatory Text 

To address these interrelated issues, GSPC joins with Northern California Power Agency and 

Southern California Public Power Authority in proffering the following proposed regulatory text: 

 

Proposed Text in the Second PDD:   

95892(d)(4) Electrical distribution utilities must demonstrate quantifiable GHG emissions 

reductions for each use of allocated allowance auction proceeds undertaken under sections 

95892(d)(3)(A)-(C), as described in section 95892(e)(4)(B).  

 

95892(e)(4) 

(A) Describing the nature and purpose of each use of allocated allowance auction 

proceeds and specifying the amount of allocated allowance auction proceeds spent on 

that use; 

(B) Estimating the GHG emission reductions from each use of allocated allowance 

auction proceeds allowed pursuant to sections 95892(d)(3)(A)-(C); and . . .  

 

Suggested revision: 

95892(d)(4) Electrical distribution utilities must demonstrate quantifiable GHG emissions 

reductions for each use of allocated allowance auction proceeds undertaken under sections 

95892(d)(3)(A)-(C), as described in section 95892(e)(4)(B).  

 

95892(e)(4) 

(A) Describing the nature and purpose of each use of allocated allowance auction 

proceeds, including the targeted recipients of such proceeds, and specifying the 

amount of allocated allowance auction proceeds spent on that use; 

(B) Estimating the GHG emission reductions from each use of allocated allowance 

auction proceeds allowed pursuant to sections 95892(d)(3)(A)-(C), including a 

qualitative assessment of the estimated GHG emission reductions, and where 

applicable, a quantitative assessment of GHG emission reductions; and . . .  
 

 

Proposed Text in the Second PDD:   

Section 95892(d)(3)(C) Other GHG Emission Reduction Activities: Programs or activities 

other than renewable energy, integration of renewable energy, energy efficiency, or fuel-

switching, for which the electrical distribution utility can demonstrate quantifiable GHG 

emission reductions per section 95892(d)(4). This includes funding:  

1. Projects or activities that reduce emissions of sulfur hexafluoride.   

 

Suggested revision: 

Section 95892(d)(3)(C) Other GHG Emission Reduction Activities: Programs or activities 

other than renewable energy, integration of renewable energy, energy efficiency, or fuel-

switching, for which the electrical distribution utility can demonstrate quantifiable GHG 



 

4 

 

emission reductions per section 95892(d)(4).  Other GHG emission reduction activities This 

includes, but are not limited to funding:  

1. Projects or activities that reduce emissions of sulfur hexafluoride or other 

greenhouse gases used in insulated switchgear; 

2. Programs and measures that educate the public on the benefits of reduced 

electricity consumption, reduced use of fossil fuels, renewable energy, energy 

efficiency, and greenhouse gas emissions reductions (including environmental 

benefits and costs of such reductions as compared to fossil fuel usage); 

3. Programs and measures that harden utility infrastructure within the EDU’s 

service territory in areas of heightened risk of wildfires; 

4. Projects or activities that reduce GHG or other emissions from utility 

operations.   
 

 

Conclusion 

GSPC believes that by including the additional clarifications set forth above, the cap-and-trade 

regulation will better capture the full scope of acceptable uses of allowance value, and provide 

CARB and stakeholders the necessary assurances that the EDUs are responsible stewards of the 

allowance value entrusted to them to be used exclusively for the primary benefit of their 

electricity ratepayers – which in the case of the electric cooperatives means their member-

customers. 

 

Respectfully submitted,  

 

 

C. Susie Berlin 

LAW OFFICES OF SUSIE BERLIN 

Attorneys for the Golden State Power Cooperative  
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LAW OFFICES OF SUSIE BERLIN 
 

1346 The Alameda, Suite 7, #141 
San Jose, CA 95126 

408-778-8478 
berlin@susieberlinlaw.com 

 
 

Submitted electronically 

July 5, 2018 

 

 

Rajinder Sahota, Assistant Division Chief 

Industrial Strategies Division 

California Air Resources Board 

1001 I Street 

Sacramento, CA 95812 

 

Re: Northern California Power Agency Comments on Second Preliminary 

Discussion Draft and June 21 Workshop 

 

Dear Ms. Sahota: 

The Northern California Power Agency1 (NCPA) provides these comments to the 

California Air Resources Board (CARB) staff in response to the Second Preliminary Discussion 

Draft of Potential Changes to the Regulation for the California Cap on Greenhouse Gas 

Emissions and Market-Based Compliance Mechanisms (PDD2), released on June 19, 2018 and 

the subsequent staff workshop held on June 21, 2018 (June Workshop).   

NCPA has been working with CARB staff and other stakeholders throughout this pre-

rulemaking process, and has submitted comments in response to the earlier workshops, staff 

presentations, and the first Preliminary Discussion Draft.  In these comments, NCPA focuses on 

the proposed changes in the PDD2 regarding the electrical distribution utilities’ (EDUs) use of 

allowance value.  In particular, NCPA urges staff to: 

• Ensure that EDUs are not unduly constrained in the use of allowance value that 

has demonstrated benefits for both ratepayers and greenhouse gas (GHG) 

reductions; 

• Ensure that the processes for demonstrating the benefits to electricity customers 

take into account the different types of values, and does not rely on draconian 

quantification metrics; and  

• Ensure that EDUs are encouraged to create and implement programs that 

maximize benefits to their electricity customers. 

                                                           
1  NCPA is a nonprofit California joint powers agency established in 1968 to construct and operate renewable and 

low-emitting generating facilities and assist in meeting the wholesale energy needs of its 16 members:  the Cities of 

Alameda, Biggs, Gridley, Healdsburg, Lodi, Lompoc, Palo Alto, Redding, Roseville, Santa Clara, Shasta Lake, and 

Ukiah, Plumas-Sierra Rural Electric Cooperative,  Port of Oakland, San Francisco Bay Area Rapid Transit (BART), 

and Truckee Donner Public Utility District—collectively serving nearly 700,000 electric consumers in Central and 

Northern California. 
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NCPA maintains that amendments governing the use of allowance value should not unduly 

restrict or limit programs that provide direct benefits to electricity ratepayers.   

The PDD2 suggest several revisions and refinements to the initial language set forth in the first 

discussion draft regarding the Limitations on the Use of Auction Proceeds and Allowance Value 

(section 95892(d)).   NCPA offers the following comments on section 95892(d),  as well as 

proposed regulatory text to address the concerns addressed herein.  NCPA also incorporates by 

reference the comments submitted on March 16, 2018 that also provide further information on 

these various provisions. 

Proposed Section 95892(d)(3)   

Staff has suggested further clarifying language that provides that the allowance value and 

auction proceeds from allocated allowances be used exclusively for the primary benefit of retail 

electricity ratepayers.  NCPA supports the recognition that programs and measures that are for 

the primary benefit of electricity ratepayers may also – and ideally will also – have secondary 

benefits for other members of a given community or the state at-large. 

In this same section, NCPA had previously urged CARB to recognize that there are likely 

innumerable legitimate uses of allowance value that are “consistent with the goals of AB 32” and 

primarily benefit electricity ratepayers that were not enumerated in the list of allowable 

approaches.  For that reason, NCPA urged CARB to specifically recognize “other” allowable 

uses, which the PDD2 does by the inclusion of new section 95892(d)(3)(C), Other GHG 

Emission Reduction Activities.  NCPA supports inclusion of this provision.   

Proposed Sections 95892(d)(3)(A) 

NCPA appreciates the proposed regulatory text that recognizes the different renewable 

projects and expenditures, and hopes that CARB staff continues to acknowledge that investments 

in renewable energy should be encouraged and supported, and are an appropriate use of 

allowance value.  NCPA supports the further proposed changes to clarify the use of allowance 

value on renewable energy projects, but believes that the suggested text is unduly limiting in 

requiring expenditures only on projects that meet the provisions of Public Utilities Code section 

399.16(b)(1).  Instead, any expenditures or investments in renewable energy projects, including 

investments in resources that meet the statutory requirements of 399.16(b)(2) should be deemed 

a permissible use of allowance revenues and auction proceeds.  NCPA does not support the 

specific revisions to proposed section 95892(d)(3)(A) that would preclude authorizing 

expenditures on portfolio content category 2 resources.  The regulation should not draw this 

distinction, and NCPA urges CARB to strike that proposed change. 

Proposed Sections 95892(d)(4) and 95892(e)(4)(B)  

As noted in NCPA’s previous comments, the success of an emissions reduction measure 

cannot be judged solely by quantifying the reductions.  If compared to another measures, one 

that provides fewer total reductions does not mean the program is less valuable on the whole.  

For example, a program may provide fewer emissions reductions than another program but may 

provide those reductions in a disadvantaged or highly-impacted community, clearly meeting the 

broad objectives of AB 32.  Furthermore, programs such as these also meet the objectives of 

AB617.  As such, it is important that the efficacy, value, and legitimacy of any one program or 

measure not be solely determined based on the total number of emissions reductions that can be 

readily measured.   
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NCPA does not dispute that whenever possible, it is appropriate for EDUs to provide a 

quantitative demonstration of the emissions reductions from any given program or measure 

funded by allowance value or auction revenues from allocated allowances.  However, this will 

not always be possible.  As with the Climate Credit or a non-volumetric return of allowance 

value to ratepayers, it is not always possible to measure exactly how the proceeds were used to 

reduce emissions reductions.  For programs and measures that provide emissions avoidance, such 

as educational programs, the metric for evaluating emissions reductions should be based on a 

qualitative, rather than quantitative demonstration.  NCPA was encouraged to hear CARB staff’s 

clarification during the June 21 Workshop that education and outreach that can demonstrate 

GHG reductions are acceptable uses of allowance value, and the further clarification that 

“demonstration” of emission reductions can be an estimation.  Indeed, the latter is critically 

important – and relevant to all programs – since the final success of a program cannot necessarily 

be measured at the time the measures is funded. 

As discussed during the June 21 Workshop, there are many different kinds of programs 

and measures that provide both primary benefit to electricity ratepayers and reduced/avoided 

GHGs, but for which reductions are not readily quantifiable.  How can an EDU measure the 

number of lights switched off or loads of laundry delayed until off-peak hours as a direct result 

of the school education program on the merits of reduced energy usage and climate change 

awareness?  Yet, programs such as these are vitally important for meeting our current reduction 

emission reduction targets, and also educating the public on behavioral changes that are 

imperative to not only meeting but sustaining our environmental and GHG reduction objectives.  

For programs and projects such as these, EDUs should be able to provide a qualitative rationale 

that explains the program in detail, as well as the anticipated benefits.   

CARB staff has requested specific proposal on “methods to quantify GHG reductions 

from use of allowance value.”  (June 21 Staff Presentation, p. 7)  Such a specific quantification 

methodology is necessary or appropriate.  It is important that a metric used to measure the 

quantity of emissions reduction from a program not form the basis for determining the efficacy 

and overall quality of such a program.   Rather, NCPA suggests the following regulatory text to 

address this issue. 

Proposed Text in the PDD2 for Sections 95892(d)(4) and 95892(e)(4):   

 
Section 95892(d)(4)  Electrical distribution utilities must demonstrate quantifiable GHG 

emissions reductions for each use of allocated allowance auction proceeds undertaken under 

sections 95892(d)(3)(A)-(C), as described in section 95892(e)(4)(B).  

Section 95892(e)(4) 

(A) Describing the nature and purpose of each use of allocated allowance auction proceeds and 

specifying the amount of allocated allowance auction proceeds spent on that use; 

(B) Estimating the GHG emission reductions from each use of allocated allowance auction 

proceeds allowed pursuant to sections 95892(d)(3)(A)-(C); and . . .  
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Suggested revision Sections 95892(d)(4) and 95892(e)(4): 

Section 95892(d)(4)  Electrical distribution utilities must demonstrate quantifiable GHG 

emissions reductions for each use of allocated allowance auction proceeds undertaken under 

sections 95892(d)(3)(A)-(C), as described in section 95892(e)(4)(B).  

Section 95892(e)(4) 

(A) Describing the nature and purpose of each use of allocated allowance auction 

proceeds, including the targeted recipients of such proceeds, and specifying the 

amount of allocated allowance auction proceeds spent on that use; 

(B) Estimating the GHG emission reductions from each use of allocated allowance 

auction proceeds allowed pursuant to sections 95892(d)(3)(A)-(C), including a 

qualitative assessment of the estimated GHG emission reductions, and where 

applicable, a quantitative assessment of GHG emission reductions; and . . .  
 

 

Proposed Section 95892(d)(3)(C)  

Staff’s desire to prescribe a list of acceptable uses for allowance value must be balanced 

with the ability of EDUs to implement programs and measures that best meet the needs of their 

electricity ratepayers, consistent with the objectives of AB 32.  EDUs should be encouraged to 

pursue, develop, and implement innovative programs and measures that meet these objectives, 

and should not be unduly constrained in doing so.  For that reason, NCPA appreciates the 

inclusion of section 95892(d)(3)(C), Other GHG Emission Reduction Activities, as noted above.  

Since there are myriad programs and measures that can meet the statutory and regulatory 

mandates that do not fall within the specific categories listed in sections 95892(d)(3)(A), (B) or 

(D), it is important to include this new provision.  To provide even greater clarity, this section 

should be revised to clarify additional acceptable uses, such as programs and measures that are 

specifically aimed at GHG avoidance and fire-risk prevention for utility infrastructure.   

Meeting the state’s clean energy and GHG reduction goals means that we must look not 

only at reducing emissions from current uses, but also avoiding future emissions.  This very 

principle is at the core of making energy efficiency a priority in the state’s energy loading order.  

Likewise, all emissions that can be reduced from sources such as wildfires, should be pursued 

and encouraged.  To that end, there are several ways that allowance value can be used to 

implement measures that reduce wildfire threats and their associated adverse impacts on 

statewide and local GHG emissions.  It is imperative that the final regulation recognize this 

nexus and include allowable uses for certain fire-risk prevention measures.   

While utilities have an obligation to maintain safe and reliable facilities, there are 

challenges associated with climate change that impact an entity’s ability to do so.  The impacts 

of climate change on utility infrastructure cannot be ignored, nor can the undisputed benefits of 

prevention to help ensure that GHG emissions are not the result of wildfires.  During the June 21 

Workshop, staff observed that climate resiliency is not included as an allowable allowance use 

because multiple state programs are addressing this.  Staff’s observation is correct – there are 

other state programs, including programs funded by the Greenhouse Gas Reduction Fund  – that 
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are specifically earmarked for climate adaption and resiliency projects.2  However, these 

statewide programs are not necessarily directed to the local projects that provide exclusive 

primary benefits to an EDU’s electricity ratepayers.  The fact that climate resiliency is addressed 

in other state venues and programs is not a valid reason to prohibit the use of allowance value or 

auction revenues to be used for resiliency and infrastructure hardening purposes that meet the 

objectives of AB 32 and provide a direct benefit to the electricity customers and community 

served by the EDU.  Indeed, statewide programs aimed at meeting specific statutory objectives 

will likely not provide the local solutions that an EDU can deliver.   

To further clarify the scope of acceptable uses and ensure that section 95892(d)(3)(C) is 

not inadvertently interpreted as constraining – rather than expanding – the potential uses of 

allowance value and auction proceeds, NCPA suggests the following revisions: 

Proposed Text in the PDD2 for Sections 95892(d)(3)(C):   

 

Section 95892(d)(3)(C) Other GHG Emission Reduction Activities:. Programs or activities 

other than renewable energy, integration of renewable energy, energy efficiency, or fuel-

switching, for which the electrical distribution utility can demonstrate quantifiable GHG 

emission reductions per section 95892(d)(4). This includes funding:  

1. Projects or activities that reduce emissions of sulfur hexafluoride.   

 

Suggested revision to Sections 95892(d)(3)(C): 

 

Section 95892(d)(3)(C) Other GHG Emission Reduction Activities:. Programs or activities 

other than renewable energy, integration of renewable energy, energy efficiency, or fuel-

switching, for which the electrical distribution utility can demonstrate quantifiable GHG 

emission reductions per section 95892(d)(4).  Other GHG emission reduction activities This 

includes, but are not limited to funding:  

1. Projects or activities that reduce emissions of sulfur hexafluoride or other 

greenhouse gases used in insulated switchgear; 

2. Programs and measures that educate the public on the benefits of reduced 

electricity consumption, reduced use of fossil fuels, renewable energy, energy 

efficiency, and greenhouse gas emissions reductions (including environmental 

benefits and costs of such reductions as compared to fossil fuel usage); 

3. Programs and measures that harden utility infrastructure within the EDU’s 

service territory in areas of heightened risk of wildfires.   

4. Projects or activities that reduce GHG or other emissions from utility 

operations.   

 

 

                                                           
2 See, for example, Senate Bill 856; 

http://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201720180SB856. 
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Conclusion 

NCPA appreciates the opportunity to provide CARB staff with this feedback on the Second 

Preliminary Discussion Draft.  Please note, however, that while these comments are focused on 

the proposed revisions to the provisions regarding the use of allowance value, NCPA remains 

engaged and concerned about the cost containment and related provisions of the Regulation that 

were flagged in Resolution 17-21 and raised for discussion throughout this pre-rulemaking 

process.  NCPA looks forward to receiving and reviewing proposed regulatory language that 

would address those provisions in addition to the provisions addressed herein.  Please do not 

hesitate to contact the undersigned or Scott Tomashefsky at 916-781-4291 or 

scott.tomashefsky@ncpa.com if you have any questions regarding these comments.  

 

Sincerely, 

 

 
LAW OFFICES OF SUSIE BERLIN 

Attorneys for the Northern California Power Agency 

 

mailto:scott.tomashefsky@ncpa.com


 

July 5, 2018 
 
Via Electronic Submission 
 
Re: Comments on the June 21 Workshop to Discuss Potential Changes to the 
Cap-and-Trade Regulation 
 
Dear Chairwoman Nichols and Members of the California Air Resources Board: 
 
The Climate Action Reserve commends the California Air Resources Board and 
its staff for the achievements of the state’s pioneering cap-and-trade program 
and the work being done to expand and strengthen the program.  The Reserve 
is the largest Offset Project Registry (OPR) serving California’s Compliance 
Offset Program and has issued over 34 million registry offset credits to 148 
projects under the current Cap-and-Trade Regulation. Supporting these offset 
projects over the last five years has given us significant insight into the 
processes and requirements codified in the Cap-and-Trade Regulation. Our 
comments below are based on this experience working with ARB staff and 
offset project developers, and our desire to improve the efficient 
implementation of the Compliance Offset Program. These comments are 
intended to expand on the comment letters we submitted on March 16, 2018 
and May 10, 2018. 
 
The Reserve would like to comment on Section 95976(g) for evaluating 
alternate methods. 
 
Section 95976(g) General Procedure for Approving Alternate Methods to 
Demonstrate Accuracy Pursuant to Compliance Offset Protocols:  
The Reserve recognizes this proposed addition to the Regulation to be a 
positive step towards improving the flexibility of the Compliance Offset 
Protocols. However, we believe that this section should explicitly specify the 
scope of applicability. For example, protocol sections related to metering, 
monitoring, modeling and other aspects of quantification techniques may be 
appropriate, but certain other protocol sections, such as eligibility or project 
definitions, should not be open to alternate methods. We would recommend 
making this proposed language more explicit as to the scope of the potential 
for proposing alternate methods. We would also appreciate more specificity 
around how ARB will evaluate the perceived accuracy of a method.  
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The Reserve thanks the Members of the Board as well as the ARB staff for 
their consideration of these comments and for their continued efforts to 
improve the Compliance Offset Program. 
 
Sincerely, 
 

 
 
Craig Ebert 
President 



  

 

July 5, 2018 

 
Via Electronic Submission 
California Air Resources Board   
Attn:  Rajinder Sahota, Assistant Division Chief 
1001 I Street 
Sacramento, CA 95812 
https://www.arb.ca.gov/lispub/comm2/bcsubform.php?listname=ct-6-21-18-wkshp-ws&comm_period=1  

Re:  Comments of A-Gas Americas − June 21, 2018 Workshop Staff Proposal: 
  Potential Amendments to the Cap-and-Trade Regulation 

Dear CARB: 

A-Gas Americas appreciates this opportunity to provide comments on the California Air 
Resources Board staff proposals for potential amendments to the cap-and-trade regulations 
implementing Assembly Bill 398 (Garcia).1  These comments are submitted following the public 
workshop held on June 21, 2018. 

As a leading national recycling company, A-Gas commends the ongoing leadership of the 
State of California in addressing global warming, climate change and related environmental issues. 
We strongly support the efforts of CARB and its staff in the development of the cap-and-trade 
program and the policy choices that must be made to implement the adjustments to the cap-and-
trade program under A.B. 398.  We offer the following comments on the initial staff proposal, with 
a particular emphasis on reclamation and destruction of high-GWP refrigerants and other 
halocarbons in the context of the compliance offsets program. 

I. Background 

A. Halocarbon Destruction Benefits 

As CARB is well aware, older generation halocarbons, such as chlorofluorocarbons 
(CFCs), hydrochlorofluorocarbons (HCFCs) and halons pose an ongoing threat to the stratospheric 
ozone layer and have been phased out under the international Montreal Protocol and federal Clean 
Air Act due to their adverse environmental impacts.2  Halocarbons are chemically inert and non-

                                                 
1 These comments respond to the CARB Staff Workshop Presentation on June 21, 2018 and staff working 

document “Additional Regulatory Text in section 95854 ‘Direct Environmental Benefits in State’.” 

2 As described by the California health department:  “Stratospheric ozone (also known as the ozone layer) is 
located approximately 10 to 30 miles above the earth’s surface.  It forms a natural layer that protects life on earth from 
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toxic in normal use as refrigerants, fire suppressants, propellants, and foam-blowing agents.3  But 
a fact of life is that these now ubiquitous “miracle” chemicals are ozone-depleting substances 
(ODS) and over time will leak from refrigeration and air conditioning equipment through 
compressor seals, valves and piping, tanks and other sources, particularly from older equipment.  
Because of the adverse effect of halocarbons on the ozone layer, the federal Clean Air Act has 
imposed a use and manufacturing phase-outs of early generation halocarbons since the early 1990s 
under which virgin CFCs and HCFCs are now banned.4  However, millions of tons of halocarbon 
stocks still exist in equipment or stockpiles.    

Halocarbons are also potent greenhouse gases (for example, the common refrigerant R-12 
has a global warming potential (GWP) of 10,900).  Venting and leaks of halocarbons from 
refrigeration equipment and other sources into the atmosphere contribute significantly to the global 
warming and climate change impacts that A.B. 32 was designed to abate.  As illustrated by the 
graphic below,5 the vast majority (78%) of halocarbon emissions can be traced to leaks from 
refrigeration equipment, making reclamation of older refrigerants a critical part of California’s 
strategy to reduce these high-GWP short-lived climate pollutants.   

                                                 
the sun’s harmful ultraviolet (UV) rays.  Over time, the release of man-made substances such as chlorofluorocarbons 
(CFCs), halons, methyl bromide and hydrochlorofluorocarbons (HCFCs) has contributed to the depletion of the ozone 
layer worldwide.  Because of the potential for damage to the environment and to people from depletion of stratospheric 
ozone, the Montreal Protocol on Substances that Deplete the Ozone Layer was adopted internationally in 1987.  Its 
intention was to phase out ODS production worldwide, with the goal of having the ozone layer recover by 2050.  It 
has undergone six revisions since its inception.  Both the Montreal Protocol and the Clean Air Act (CAA) govern 
ODS production in the United States; however, there remains a gap in the legislation which the Ozone Depleting 
Substances Offsets Protocol (ODS Protocol) aims to address.  Under both the Montreal Protocol and the CAA, the 
destruction of existing stocks of ODS is not required.  This means that ODS stock can be left to leak into the 
atmosphere or can be reused indefinitely.  Reuse of ODS stock can be particularly problematic, as it is often placed in 
older equipment with high leakage rates.  The ODS protocol aims to target this problem area by focusing on the 
destruction of two sources of ODS stock: refrigerants and foams.”  See Public Health Assessment of a Cap-and-Trade 
Framework, California Department of Public Health (Dec. 2010) at p.42 (internal citations removed), available at 
https://www.arb.ca.gov/cc/ab32publichealth/cdph_final_hia.pdf. 

3 Ozone depleting substances (ODS) are chemicals that, when released into the atmosphere, destroy 
stratospheric ozone, and are large contributors to global warming.  ODS were traditionally used in applications such 
as refrigerants, foam blowing agents, solvents and fire suppressants.  See Public Health Assessment of a Cap-and-
Trade Framework, California Department of Public Health (Dec. 2010) at 41, available at 
https://www.arb.ca.gov/cc/ab32publichealth/cdph_final_hia.pdf.                                             

4 For a short history of refrigerants as miracle chemicals, see 
https://www.washingtonpost.com/archive/politics/1988/04/10/cfcs-rise-and-fall-of-chemical-miracle/9dc7f67b-
8ba9-4e11-b247-a36337d5a87b/?utm_term=.e45284912995 (noting that “the very stability that prevents toxicity in 
CFCs assures that the chemicals will rise to the stratosphere”).    

5 California Environmental Protection Agency. Air Resources Board, Short-Lived Climate Pollutant 
Reduction Strategy (Mar. 2017), available at https://ww2.arb.ca.gov/sites/default/files/2017-08/final_slcp_report.pdf. 
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As manufacturing of virgin CFCs and HCFCs has been phased out, governments across 
the globe have encouraged the transition from older generation CFCs and HCFCs to third 
generation hydrofluorocarbons (HFCs) which are not ozone-depleting, but still have dramatic 
climate impacts.  For example, the GWP of one of the most common HFCs, R-134a, is 1,430 and 
the widely used HFC-410a refrigerant has a GWP of 2,088 times that of carbon dioxide.  Although 
HFCs do not destroy the ozone layer, the GWPs are comparable to the GWPs of the older 
generation ozone-depleting HCFC materials, such as the widely used second-generation HCFC R-
22 which has a GWP of 1,810. 

An inconvenient fact is that all refrigeration and other equipment using halocarbons 
(whether ODS or high-GWP substitutes) will eventually leak those chemicals into the atmosphere 
where they will deplete the ozone layer and cause global warming.  In fact, the legally permissible 
leak rate for industrial refrigeration equipment is a staggering 30% per year.6  Scientifically 
speaking, unless these high-GWP materials are reclaimed and destroyed, every pound of 
halocarbon manufactured will eventually find its way into the atmosphere and cause stratospheric 
ozone depletion and global warming. 

The sheer volume of halocarbon stocks in the U.S. is sobering.  For example, in 2006, there 
were an estimated 530,000 supermarkets worldwide, a large proportion of which are in the U.S., 
containing roughly 546,000 metric tons of refrigerant.  In 2015, U.S. emissions just from 
commercial refrigeration equipment were estimated at 41.6 million metric tons of carbon dioxide 
equivalent (MMT CO2e).7  By some estimates, existing banks of a single widely used refrigerant, 
R-11 (GWP 4,750), are in the range of 1.68 million tons just in the United States.8  The opportunity 
to reclaim and destroy this amount of R-11 alone represents 7.98 billion tCO2e, equivalent to 
taking over one billion cars off the road for a year.  And there are many dozen varieties of CFCs 

                                                 
6 Protection of Stratospheric Ozone: Update to the Refrigerant Management Requirements under the Clean 

Air Act, 81 Fed. Reg. 82272 (Nov. 18, 2016); 40 C.F.R. § 82.157, Subpart F. 

7 Source:  EPA Fact Sheet, Transitioning to Low-GWP Alternatives in Commercial Refrigeration. 

8 See IPCC/TEAP Special Report: Safeguarding the Ozone Layer and the Global Climate System, 
Intergovernmental Panel on Climate Change, 166 (Feb 5, 2003). 
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and HCFCs in widespread use in the refrigeration, fire protection and product manufacturing 
sectors. 

By providing incentives for the reclamation and capture of ODS refrigerants and other 
substitute halocarbons, California can leverage multiple environmental benefits that directly 
benefit California and California residents.  Foremost, destroying older generation CFCs and 
HCFCs preserves the ozone layer by permanently eliminating ODS concentrations that escape to 
and react in the stratosphere.  Protecting the ozone layer avoids a range of impacts to California 
such as higher incidents of skin cancer, cataracts, asthma, and impacts to vegetation and crops.  As 
CARB has previously recognized: “The stratospheric ozone layer shields the earth from harmful 
ultraviolet (UV) radiation. Depletion of the Earth’s ozone layer allows a higher penetration of UV 
radiation to the earth’s surface. The increase in UV radiation leads to greater incidence of skin 
cancer, cataracts, and impaired immune systems, as well as reduced crop yields and diminished 
ocean productivity. Because chemical reactions that form tropospheric ozone are driven by UV 
radiation, it is conceivable that a reduction in stratospheric ozone can also result in an increase in 
photochemical smog, due to the increased UV radiation.”9 

CARB has been a leader in ozone layer protection by encouraging destruction of older 
halocarbons through the A.B. 32 cap-and-trade program offsets protocol, which has been a notable 
success in incentivizing the reclamation and permanent destruction of ODS materials.  The ODS 
protocol has been extraordinarily effective in creating a price driver for project developers to 
locate, secure and destroy older high-GWP halocarbons, which has benefitted California by 
incentivizing the reclamation and permanent destruction of ODS on the scale of a cumulative total 
of 17,088,886 tons of carbon dioxide equivalent (10,752,176 from compliance projects and 
6,336,710 from early action projects) which otherwise would have reached the atmosphere, 
impacted the ozone layer, exacerbated global warming, and directly harmed California.10   

However, the existing ODS Protocol is not reaching its full potential.11  For example, the 
current ODS Protocol does not credit destruction of HCFC refrigerants (although certain foam-
blowing HCFCs are eligible) despite the fact that HCFC manufacturing is now phased out on a 
national level.  This limitation is particularly acute because HCFCs have largely replaced CFCs in 
the refrigerant marketplace and represent the greatest mass volume of high-GWP gases that could 

                                                 
9 California Environmental Protection Agency, Air Resources Board, Environmental Impact Assessment of 

Selected Halogenated Chemicals, Staff Report, March 2008, available at 
https://www.arb.ca.gov/research/reactivity/voc0308.pdf. 

10 Source: ARB Offset Credits Issued, Last Updated: June 27, 2018, available at 
https://www.arb.ca.gov/cc/capandtrade/offsets/issuance/arb_offset_credit_issuance_table.pdf.  

11 CARB Offset Protocol, Ozone Depleting Substances Projects Destruction of U.S. Ozone Depleting 
Substances Banks (Adopted: Nov. 14, 2014). 
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be reclaimed and destroyed under the cap-and-trade program if the protocol were expanded.12  As 
noted above, eventually every ton of HCFC will leak into the atmosphere – eroding the ozone layer 
and causing global warming – unless reclaimed and destroyed. 

CARB also must be concerned about what technologies are permitted under the current 
ODS Protocol to destroy halocarbons.  Historically, ODS has been destroyed using thermal 
incineration furnaces at hazardous waste facilities.  However, superior technologies such as 
plasma-arc pyrolysis have now become available which are much cleaner and more efficient than 
incineration.  New plasma dissociation technologies do not produce by-products such as dioxins 
and furans and liquid sludge that incinerators cannot as effectively control.  In addition, the new 
state-of-the-art pyrolysis destruction technologies can be dedicated to gas destruction whereas 
hazardous waste incinerators often mix ODS with a stew of hazardous wastes which creates 
pollution and regulatory issues. 

B. A-Gas Americas 

A-Gas Americas, and its affiliates Reclamation Technologies, Inc. (“RemTec”), Coolgas, 
Inc. (“Coolgas”) and Raprec Refrigerants, Inc. (“Raprec”), have been leaders in the refrigerant 
reclamation business since 1986, and have developed numerous carbon offsets projects under the 
California cap-and-trade ODS Protocol.  As EPA-certified refrigerant recyclers, A-Gas reclaims, 
recycles and (where carbon value is available) destroys halocarbons from a range of end-use 
sources, including refrigeration equipment, air conditioning, foam insulation, medical devices and 
fire suppression.  Used refrigerants can be reclaimed from cooling systems at various commercial, 
industrial and automotive sources, such as residential homes, big box stores, grocery stores, 
universities, warehouses, industrial facilities, government and commercial office buildings, 
airports, and hospitals.    

A-Gas Americas is also the leading expert in destruction of environmentally damaging 
halocarbons.  The company has built two state-of-the-art Plascon® plasma arc destruction units at 
its reclamation facility in Bowling Green, Ohio, which are capable of destroying old, 
environmentally damaging halocarbons using pyrolysis to achieve a 99.9999% destruction 
efficiency.  A-Gas has developed numerous ODS offset projects itself, and destroys ODS on behalf 
of other project developers. 

II. Comments on Offset Eligibility 

A.B. 398, passed by the California legislature and signed by Governor Brown on July 25, 
2017, explicitly endorsed the CARB cap-and-trade program and extended the program through 

                                                 
12 California Cap on Greenhouse Gas Emissions and Market-Based Compliance Mechanisms, Cal. Code Reg. 

§ 95800 et seq. 
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2030.13  In doing so, the legislature specifically approved the use of offsets in the cap-and-trade 
program, but at the same time established offset credit limits (i.e., quotas) for the use of offset 
credits by compliance entities.   

For compliance periods between 2021-2025, compliance entities may only use offsets for 
4% of the compliance obligation, and for compliance periods between 2026-2030, offsets are 
limited to 6% of compliance obligations.  A.B. 398 also established a sub-quota for a newly defined 
class of offset projects; specifically, for compliance periods between 2021 and 2030, there will be 
a sub-quota for each yearly offset quota under which “no more than one-half [of the allowable 
offsets] may be sourced from projects that do not provide direct environmental benefits in state.”14  
Although A.B. 398 draws a distinction between offset projects depending on whether such projects 
“provide direct environmental benefits in state” (referred to in the staff proposal as “DEBS”), the 
legislature did not provide further clarification other than describing DEBS offset projects as those 
that provide a “reduction or avoidance of emissions of any air pollutant in the state.”15  A-Gas 
Americas offers the following suggestions with regard to applying the new mandates of A.B. 398 
to the existing CARB cap-and-trade program. 

A. Calculating Offset Quotas 

As an initial matter, CARB must interpret A.B. 398 in terms of how many non-DEBS 
offsets can be used in a compliance period to fill the sub-quota when an entity does not use its full 
quota of offsets generally.  One reading is that the percent of non-DEBS offsets is limited to half 
of the maximum percentage stated by the legislature for the offset quota, i.e., 2 or 3 percent, 

                                                 
13 Cal. Health and Safety Code (HSC) § 38501(i) (“It is the intent of the Legislature that the State Air 

Resources Board extend the market-based compliance mechanism adopted pursuant to subdivision (c) of Section 
38562 from January 1, 2021, to December 31, 2030, inclusive”) (as amended by A.B. 398 section 1); see also 
38562(c)(2) (CARB “may adopt a regulation that establishes a system of market-based declining annual aggregate 
emissions limits for sources or categories of sources that emit greenhouse gases, applicable from January 1, 2012, to 
December 31, 2030, inclusive, that the state board determines will achieve the maximum technologically feasible and 
cost-effective reductions in greenhouse gas emissions, in the aggregate, from those sources or categories of sources”) 
(as added by A.B. 398 section 4).    

14 See HSC § 38562(c)(2)(E) (“In adopting a regulation applicable from January 1, 2021, to December 31, 
2030, inclusive, pursuant to this subdivision, the state board shall do all of the following: . . . (i) Establish offset credit 
limits according to the following: (I) From January 1, 2021, to December 31, 2025, inclusive, a total of 4 percent of a 
covered entity’s compliance obligation may be met by surrendering offset credits of which no more than one-half may 
be sourced from projects that do not provide direct environmental benefits in state. (II) From January 1, 2026, to 
December 31, 2030, inclusive, a total of 6 percent of a covered entity’s compliance obligation may be met by 
surrendering offset credits of which no more than one-half may be sourced from projects that do not provide direct 
environmental benefits in the state.”) (as added by A.B. 398 section 4).   

15 See HSC § 38562(c)(2)(E)(ii) (“For purposes of this subparagraph, ‘direct environmental benefits in the 
state’ are the reduction or avoidance of emissions of any air pollutant in the state or the reduction or avoidance of any 
pollutant that could have an adverse impact on waters of the state.”) (as added by A.B. 398 section 4). 
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depending on the compliance period, which would be one half of the maximum offsets quota of 4 
and 6 percent respectively.  The alternative reading would limit the non-DEBS sub-quota to one-
half the number of offsets (DEBS and non-DEBS) actually used by a compliance entity in a 
particular compliance period, i.e., no more than half of the offsets used at any time can be non-
DEBS.   

Because of the important role that offset projects play in incentivizing investment in low-
carbon activities, their cost-containment function, and the numerous co-benefits, A-Gas 
encourages CARB to interpret the legislature’s mandate liberally so as to not artificially restrict 
offsets beyond the sub-quotas that are established in A.B. 398.  In other words, compliance entities 
should be able to use non-DEBS offsets to the maximum amount of the numerical sub-quota (2% 
or 3% of the compliance entity’s total compliance obligation) regardless of how many DEBS 
offsets the compliance entity chooses to surrender in satisfaction of its compliance obligation.  A 
more restrictive reading would not be justified by the legislative language in A.B. 398. 

B. Retroactive Quota Reclassification 

CARB staff have proposed to interpret A.B. 398 as requiring CARB to reclassify carbon 
credits from projects that have already been initiated prior to the legislative amendment as either 
DEBS or non-DEBS projects for purposes of the new offsets quota, corresponding to the new sub-
quotas.  See CARB Staff Proposal, Additional Regulatory Text in Section 95854 “Direct 
Environmental Benefits in State” (stating that “CARB staff will also need to apply criteria 
retroactively to the tens of millions of offset already issued in the system that may be used for 
compliance surrender for emissions for the year 2021 and forward”) (emphasis added).   

A-Gas disagrees that retroactive reclassification of projects is mandated by A.B. 398 and 
suggests that CARB apply the new DEBS distinction prospectively for projects listed after the 
passage of A.B. 398.  There are several important reasons for grandfathering existing projects in 
this manner.  First, there is no indication in A.B. 398 that the legislature intended to penalize 
existing projects by retroactively imposing a new requirement that the project sponsors previously 
could not readily have anticipated.  Legislation should not be interpreted to have retroactive effect 
unless it appears clearly that the legislature intended such a result.  Second, retroactive changes to 
any regulatory program tend to undermine the stability and integrity of the program when such 
changes penalize participants for reliance on existing rules.  Third, the legislature, and CARB, 
have often appropriately embraced the need to encourage and reward early action.  For example, 
HSC § 38562(b)(1) expressly directs CARB to “Design the [cap-and-trade] regulations . . . in a 
manner that . . . encourages early action to reduce greenhouse gas emissions.”  Retroactively 
penalizing early actors would be contrary to past signals from California that investors in pollution 
reduction solutions can rely on the stability and inherent good faith of California laws.  Finally, 
because the number of offset credits that would potentially be reclassified would be relatively 
small (presumably retroactive classification would apply only to offset credits that have been 
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issued but not yet retired for compliance purposes), it would not be worth jeopardizing the integrity 
of the cap-and-trade system by undermining investment-backed reliance interests when balanced 
against implementing the newly imposed DEBS criterion.   

C. Recognize ODS as In-State Benefit 

Regardless of the retroactive or prospective application of the new DEBS criterion, all ODS 
destruction projects should inherently qualify as “in state” or DEBS credits for purposes of the 
new offset sub-quotas.  A key distinction between ODS destruction and some other types of offset 
projects is that destroying older high-GWP halocarbons also achieves significant benefits to 
Californians, in addition to climate change benefits, by eliminating pollutants that otherwise would 
degrade the stratospheric ozone layer and directly cause health and environmental impacts in 
California   

California has already recognized the non-GHG health benefits to Californians associated 
with reducing ODS as a matter of environmental science.  In its evaluation of the health benefits 
resulting from ODS destruction under CARB’s ODS Protocol specifically, the California health 
department found that:  “Stratospheric ozone naturally protects life on earth from UV rays, which 
are known to have damaging health effects.  Malignant melanoma is the most lethal of these effects 
. . . Squamous and basal cell carcinomas (also known as non-melanoma skin cancer (NMSC)) are 
also thought to be partially caused by exposure to UV rays, as is eye damage: cataracts, squamous 
cell cancer of the cornea, and other damage to the cornea.  Over-exposure to sunlight has also been 
found to suppress immune response, making people more susceptible to infectious disease and 
skin tumors.  These health effects are well-established, and are strongly tied to UV radiation 
exposure . . . the number of excess skin cancers in the U.S. would be dramatically reduced with 
increased stringency of the control policy, and with the possibility of eventually returning to 
baseline levels (i.e., 1979-1980 levels) under the Montreal adjusted protocol [which is associated 
with] reduction in disease burden attributable to restoring the ozone layer.”16  The same department 
of health impacts analysis concluded that “The aim of the ODS proposal [protocol] is to contribute 
to replenishing the ozone layer (or, at minimum, curtailing further damage).  If the proposal is 
successful and there is a decrease in UV radiation exposure in California, there are likely to be 
associated health benefits in the diseases listed above.”  

The California health department also identified non-health environmental benefits and 
avoided negative impacts associated with ODS destruction under the CARB protocol in the 
following passage: “The replenishment of the ozone layer may also result in indirect changes to 
human health, via changes in agricultural and ecological systems on which humans are dependent 
. . . increasing UV exposure has been shown to decrease the immunity of vegetation to pest 

                                                 
16 See Public Health Assessment of a Cap-and-Trade Framework, California Department of Public Health 

(Dec. 2010) at 42-44, available at https://www.arb.ca.gov/cc/ab32publichealth/cdph_final_hia.pdf. 
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infestation. Presumably, this would increase the use of pesticide application, which could have 
detrimental human health impacts [and] agricultural and ecological systems change could increase 
bacterioplankton stress in water, leading to changes in the fish and amphibian populations in 
aquatic ecosystems, and disrupt nutrient cycles  Efforts to halt increases in UV exposure could 
mitigate potential negative ecological impacts associated with increased UV exposure.”17  

The non-GHG benefits of ODS destruction, which are particularly beneficial for sunny 
states like California, are also well documented in the scientific record underlying the federal Clean 
Air Act and Montreal Protocol.  For example, the U.S. EPA has found that “Stratospheric ozone 
depletion decreases the atmosphere’s ability to shield life on the Earth’s surface from the sun’s 
UV radiation. The links between stratospheric ozone depletion and public health concerns are well 
established. Emissions of ODS lead to chemical reactions that reduce the amount of ozone in the 
stratosphere. Less ozone in the stratosphere means that more UVA and UVB radiation reaches the 
earth’s surface and is incident on exposed organisms, including humans. Adverse health effects 
associated with exposure to UV radiation include skin cancer, cataracts, and immune suppression. 
The Scientific Assessment of Ozone Depletion, prepared by the Scientific Assessment Panel to the 
Montreal Protocol, and Environmental Effects of Ozone Depletion and its Interactions with 
Climate Change, prepared by the Environmental Effects Assessment Panel to the Montreal 
Protocol provide comprehensive information regarding the links between emissions of ODS, 
ozone layer depletion, UV radiation, and human health effects . . . The most common forms of 
skin cancer are strongly associated with UV radiation, and UV exposure is the most preventable 
cause of skin cancer (U.S. Department of Health and Human Services. The Surgeon General’s Call 
to Action to Prevent Skin Cancer. Washington, DC: U.S. Department of Health and Human 
Services, Office of the Surgeon General; 2014). Skin cancer is the most common form of cancer 
in the United States, with more than 3.5 million new cases diagnosed annually (American Cancer 
Society, Cancer Facts and Figures, 2015). Rates for new cases of melanoma, the most serious form 
of skin cancer, have been rising on average 1.4 percent each year over the last 10 years (National 
Cancer Institute . . . Non-melanoma skin cancers are less deadly than melanomas, but if left 
untreated they can spread, causing disfigurement and more serious health problems . . . Other UV-
related skin disorders include actinic keratoses and premature aging of the skin . . . Research has 
shown that UV radiation increases the likelihood of certain cataracts . . . Cataracts are a form of 
eye damage in which a loss of transparency in the lens of the eye clouds vision. If left untreated, 
cataracts can lead to blindness. Although curable with modern eye surgery, cataracts diminish the 
eyesight of millions of Americans. Other kinds of eye damage caused by UV radiation include 

                                                 
17 See Public Health Assessment of a Cap-and-Trade Framework, California Department of Public Health 

(Dec. 2010) at 43, available at https://www.arb.ca.gov/cc/ab32publichealth/cdph_final_hia.pdf. 
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pterygium (i.e., tissue growth that can block vision), skin cancer around the eyes, and degeneration 
of the macula which contains the part of the retina where visual perception is most acute.”18 

The California legislature has itself recognized that, while the problems associated with 
ozone depletion are global, California is directly affected in a special manner within the state, and 
therefore has passed legislation addressing the in-state benefits of ODS destruction upon finding 
that: “The Legislature finds and declares the following: .  . .  (1) For the first time in human history, 
the use and disposal of certain manmade products are actively destroying a layer of the earth’s 
atmosphere without which human life cannot continue to exist. (2) These products, known as 
chlorofluorocarbons and halons, have already begun to deplete the ozone layer which protects 
human and other life forms from cancer-causing ultraviolet radiation. Above California, the ozone 
shield has been depleted about 3 percent over the last 20 years . . . (5) It is essential to the health 
and safety of all Californians to take such steps as are necessary to further decrease and halt the 
destruction of the ozone layer by CFCs and halons.”).19  Conversely, because California is directly 
impacted by stratospheric ozone depletion, the benefits of ODS destruction, which helps stabilize 
the ozone layer, will have direct benefits in state by counteracting the harmful effects of ozone 
depletion.  As a result, logically all ODS projects should be considered DEBS. 

Not only does halocarbon destruction prevent potent greenhouse gases from reaching the 
atmosphere, but destroying older generation halocarbons also (1) provides financial incentives to 
help end-users afford to transition away from older generation refrigerants and fire fighting gases 
to newer substitutes that do not degrade the ozone layer or cause global warming, (2) helps 
communities and businesses transition to newer, more energy efficient and less leaking equipment, 
saving money on the cost of refrigerant replacement and electricity to run equipment, (3) benefits 
all Californians, but particularly children and vulnerable individuals, by reducing ground-level 
ozone and (4) benefits all Californians, but particularly children and vulnerable individuals, by 
avoiding conventional emissions fossil-fuel power plants in their communities through the 
adoption of newer, more energy efficient air conditioning and refrigeration equipment. 

For all of the above reasons, it is clear that the California legislature, other California 
agencies, the federal government and the international community have all recognized that 
incentives to reclaim and destroy older halocarbons are essential to preserving the ozone layer and 
avoiding the harms which directly fall on California and California residents in particular.  
Accordingly, ODS destruction, whether through the ODS cap-and-trade protocol or other 
programs or voluntary efforts, should be recognized as squarely within the legislative intent in 

                                                 
18 Protection of Stratospheric Ozone: Update to the Refrigerant Management Requirements Under the Clean 

Air Act; Final Rule, 81 Fed. Reg. 82272, 82278 (Nov. 18, 2016) (citations omitted). 

19 See HSC § 44470(a)(2) (emphasis added). 
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A.B. 398 of prioritizing projects with direct in-state benefits.  To the extent CARB must classify 
offset projects for purposes of the DEBS sub-quota, ODS projects should be considered DEBS. 

D. Source ODS Anywhere in U.S. 

Because the co-benefits of ODS destruction (in addition to the GHG benefits) directly 
benefit California, it should not matter where ODS material is sourced for an ODS destruction 
offset projects.  In other words, because ozone depleting substances are global pollutants (similar 
to GHGs in that respect) the destruction of older halocarbon refrigerants that are reclaimed from 
an office building in Arizona directly benefits California in the same way as does destruction of 
refrigerants sourced from a Wal-Mart in California.  

Currently the CARB ODS Procotol qualifies ODS material sourced anywhere in the United 
States.  This is sound policy, as it supports California’s leadership role in addressing concerns 
about ozone layer depletion and, because of California’s outsized economic influence, helps 
accelerate the entire U.S. halocarbon market away from older high-GWP materials to next- 
generation refrigerants and other materials that are more effective and earth-friendly.  There is 
nothing in A.B. 398 that indicates that the legislature intended to restrict ODS projects or cede 
California’s leadership in the effort to transition away from early generation halocarbons.  
Accordingly, CARB should continue to credit ODS destruction of high-GWP chemicals sourced 
from anywhere in the United States, and all such projects should be classified as DEBS projects. 

E. Credit ODS Destruction Anywhere in U.S. 

For similar reasons, it should not matter where ODS material (or HFCs) are actually 
destroyed, as long as the pollutants are in fact destroyed using state-of-the-art technology.  
Practically speaking, if older refrigerants are sourced from government buildings in Sacramento 
and transported to Ohio for destruction, Californians will still enjoy the same environmental 
benefits in terms of reducing global warming, protecting the ozone layer, and transitioning the 
national refrigerants market to more environmentally friendly substitutes.  Destruction projects, 
regardless of location, will allow Californians access to more efficient, cost-effective and earth-
friendly refrigeration equipment as older chemicals are destroyed and supply-demand market 
forces influence a transition to next-generation materials.  There is no indication in A.B. 398 that 
the legislature intended to limit where ODS or HFC material was to be destroyed, particularly 
where there are currently few if any certified destruction facilities in California.  To the contrary, 
as discussed below, the legislature is greatly concerned with incentivizing the reduction of short-
lived climate pollutants (SLCPs) and in particular, promoting HFC destruction.   

Limitations on the location of destruction facilities would make no policy or practical 
sense.  However, if CARB does intend to restrict the location of ODS destruction facilities, CARB 
should provide clarity early on in the A.B. 398 implementation process so that recycling companies 
can respond and plan the needed capital investment if financially viable. 
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III. Comments on Offset Protocols 

A. Expand ODS Protocol to Include HCFCs 

The current ODS Protocol does not credit destruction of HCFC refrigerants (although 
certain foam-blowing HCFCs are eligible).20  By limiting the protocol in this way, California is 
missing the opportunity to incentivize the destruction of many millions of tons of carbon reduction 
and forfeiting the associated in-state ozone and global warming benefits.  HCFCs are second- 
generation halocarbons that largely replaced CFCs in the marketplace, and thus the size of the 
opportunity is considerable in terms of CO2e reduction. 

Indeed, the exclusion of HCFCs from the current ODS Protocol is arguably inconsistent 
with CARB’s legislative mandate.  The California legislature has provided clear direction to 
implement the most cost-effective emissions reduction measures and maximize co-benefits.  See, 
e.g., HSC § 38501(h) (“It is the intent of the Legislature that the State Air Resources Board design 
emissions reduction measures to meet the statewide emissions limits for greenhouse gases 
established pursuant to this division in a manner that minimizes costs and maximizes benefits for 
California’s economy, improves and modernizes California’s energy infrastructure and maintains 
electric system reliability, maximizes additional environmental and economic co-benefits for 
California, and complements the state’s efforts to improve air quality”) (as reaffirmed by A.B. 398 
section 1).21   

Destruction of halocarbons is one of the largest and most cost-effective measures that 
CARB can incentivize.  ODS destruction is technically feasible now and, as California has 
recognized, delivers multiple co-benefits beyond greenhouse gas reduction.  As discussed above, 
not only does halocarbon destruction prevent potent greenhouse gases from reaching the 

                                                 
20 See CARB ODS Protocol (2014):  2.2.1. Refrigerant Sources (a) Eligible refrigerants must originate from 

domestic U.S. supplies. Imported refrigerant is not eligible under this protocol.  (b) Only destruction of the following 
ODS refrigerants is eligible to generate ARB or registry offset credits under this protocol: (1) CFC-11; (2) CFC-12; 
(3) CFC-13; (4) CFC-113; (5) CFC-114; and (6) CFC-115. 

21 See also HSC § 38562(a) (directing CARB to “adopt greenhouse gas emissions limits and emissions 
reduction measures by regulation to achieve the maximum technologically feasible and cost-effective reductions in 
greenhouse gas emissions”); 38562(b)(1) (CARB must “[d]esign the regulations . . . in a manner that is equitable, 
seeks to minimize costs and maximize the total benefits to California”); 38562(b)(4) (CARB must design regulations 
that “complement” efforts to meeting ambient air quality standards such as those for ground-level ozone); 38562(b)(5) 
(CARB must consider cost-effectiveness of measures); 38562(b)(6) (CARB must consider “overall societal benefits, 
including reductions in other air pollutants, diversification of energy sources, and other benefits to the economy, 
environment, and public health”); 38562(c)(2) (CARB “may adopt a regulation that establishes a system of market-
based declining annual aggregate emissions limits for sources or categories of sources that emit greenhouse gases, 
applicable from January 1, 2012, to December 31, 2030, inclusive, that the state board determines will achieve the 
maximum technologically feasible and cost-effective reductions in greenhouse gas emissions, in the aggregate, from 
those sources or categories of sources”).    
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atmosphere, but destroying older generation halocarbons (1) benefits the ozone layer, (2) helps 
end-users afford to transition away from older generation refrigerants and fire fighting gases to 
newer substitutes that do not degrade the ozone layer or cause global warming, (3) helps 
communities and businesses save money by transitioning to newer, more energy efficient and less 
leaking equipment, and (4) benefits all Californians, but particularly children and vulnerable 
individuals, by reducing ground-level ozone and conventional emissions fossil-fuel power plants 
in their communities. 

Accordingly, A-Gas encourages CARB to modify the ODS Protocol to qualify destruction 
of any high-GWP ozone-depleting material that would otherwise be released to the atmosphere.  
This list should include common CFCs and HCFCs used in refrigeration, air conditioning, and fire 
protection.  A-Gas is available to consult on any technical questions CARB may have relating to 
the U.S. halocarbon market, the nature of halocarbon chemicals, or destruction technologies. 

B. Create HFC Destruction Program 

As reaffirmed by A.B. 398, California has committed to a leadership role in addressing 
global warming through incentives to reduce greenhouse gases, as well as targeting ozone 
depleting substances that also have high global warming potential.  See, e.g., HSC § 38501(c) (cap-
and-trade program “will continue this tradition of [national and international] environmental 
leadership”) (as reaffirmed by A.B. 398 section 1).  Separately, Health and Safety Code § 39730.5, 
added by S.B. 1383 (Lara) on September 19, 2016, directs CARB to reduce HFCs by 40% below 
2013 levels by 2030 as part of its short-lived climate pollutants (SLCP) strategy.22  Consistent with 
its legislative authority and mandate, CARB has recognized and taken a leadership role in 
addressing SLCP’s, which contribute disproportionately to global warming and other negative 
impacts.  Eliminating SLCP’s can be a particularly effective strategy for avoiding the worst effects 
of climate change, particularly in the near term, by reducing the immediate impact of short-lived 
pollutants.  In A.B. 398, the legislature expressed support for funding programs for SLCP 
reduction and authorized use of cap-and-trade auction proceeds for that purpose.23 

Halocarbons, including hydrofluorocarbons (HFCs), are a particularly potent type of 
SLCP.  In fact, HFCs are identified as “super-pollutants” in pending California legislation.  See 

                                                 
22 See HSC § 39730.5(a) (“No later than January 1, 2018, the state board shall approve and begin 

implementing the comprehensive short-lived climate pollutant strategy developed pursuant to Section 39730 to 
achieve a reduction in the statewide emissions of methane by 40 percent, hydrofluorocarbon gases by 40 percent, and 
anthropogenic black carbon by 50 percent below 2013 levels by 2030.”). 

23 See HSC § 38590.1(a) (“It is the intent of the Legislature that moneys collected from the auction or sale of 
allowances pursuant to a market-based compliance mechanism established pursuant to the California Global Warming 
Solutions Act of 2006 (Division 25.5 (commencing with Section 38500)) shall be appropriated to include, but need 
not be limited to, the following priorities at the time an expenditure plan is adopted:  . . . (5) Short-lived climate 
pollutants”) (added by A.B. 398 Sec. 9). 



 
 

PAGE | 14

California Cooling Act, S.B. 1013 (Lara) (“Commonly known as hydrofluorocarbons, HFCs or F-
gases, these super-pollutants are the fastest growing source of greenhouse emissions in California 
and around the world”); see also CARB, Short-Lived Climate Pollutant Reduction Strategy (Mar. 
2016) (“F-gases, specifically HFCs, are the fastest growing source of GHG emissions in California 
and globally”).  Although HFCs are targeted internationally by the recent Kigali Amendment to 
the Montreal Protocol,24 the United States has not yet ratified national participation, thus creating 
a leadership opportunity for California.  In fact, Senator Lara and Governor Jerry Brown accepted 
the Climate and Clean Air Award last year at the United Nations Climate Conference in Germany 
on November 12, 2017, in recognition of California’s bold action on HFCs.   

But California needs to effectuate its aspirations by incentivizing reclamation and 
destruction of HFCs and other high-GWP halocarbons.  A-Gas Americas encourages CARB to 
promote HFC reduction by adopting several effective policies.  First, within the cap-and-trade 
program, CARB should develop an offset protocol for HFC destruction similar to the existing ODS 
protocol.  (As noted above, CARB should also expand the existing ODS protocol, which focuses 
on CFCs, to include HCFCs as well.)  The ODS protocol has been extraordinarily effective in 
creating a price driver for project developers to locate, secure and destroy older high-GWP 
halocarbons, which has benefitted California by incentivizing the reclamation and permanent 
destruction of ODS equivalent to a cumulative total of 17,088,886 tons of carbon dioxide 
equivalent which otherwise would have reached the atmosphere and exacerbated global 
warming.25  CARB should also consider creating a stand-alone program for halocarbon 
reclamation and destruction (including HFCs as well as CFCs and HCFCs).  This program could 
be funded from auction proceeds or other funding sources available for emissions reduction, 
energy efficiency, and/or environmental benefits. 

C. Require Advanced Destruction Technology 

Currently ARB allows ODS to be destroyed at older thermal incineration units that burn 
hazardous waste.26  The ODS Protocol also allows ODS destruction at TEAP-certified destruction 

                                                 
24 A global HFC production and consumption phasedown was agreed to on October 15, 2016, in Kigali, 

Rwanda, under the rubric of the Montreal Protocol. 

25 Source: ARB Offset Credits Issued, Last Updated: June 27, 2018, 
https://www.arb.ca.gov/cc/capandtrade/offsets/issuance/arb_offset_credit_issuance_table.pdf.  

26 CARB ODS Protocol (2014):  2.1. Eligible Destruction Facilities (a) The end fate of the ODS must be 
destruction at either:  (1) An approved HWC [hazardous waste combustor] subject to the RCRA and with a RCRA 
permit for the ODS destruction facility stating an ODS destruction efficiency of at least 99.99%; or (2) A 
transformation or destruction facility that meets or exceeds the Montreal Protocol’s TEAP standards provided in the 
Report of the Task Force on Destruction Technologies. (A) A facility must demonstrate DRE of 99.99% and emission 
levels consistent with the guidelines set forth in the TEAP report.  (B) A facility must have been certified by a third 
party no more than three years prior to the offset project commencement date and must show that it maintains its 
operational status as stated in the certification. 
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facilities, however in practice a significant amount of ODS is burned at incinerators.  With the 
availability of state-of-the-art technology, such as plasma dissociation, it is no longer necessary to 
burn ODS with other hazardous waste using outdated hazardous waste combustors.27   

The Plascon plasma destruction units built by A-Gas are the most efficient destruction 
technology available today, with 99.9999% efficiency.  The outputs of plasma destruction of ODS 
are negligible amounts of CO2 and saline water.28  Thus, plasma destruction is highly preferable 
to thermal incineration, which is less efficient and involves commingling with hazardous waste 
streams.  Accordingly, CARB should revise the ODS Protocol to define eligible destruction 
technologies as those that achieve state-of-the-art destruction efficiency and are not commingled 
with hazardous waste streams. 

IV. Conclusion 

Once again, A-Gas Americas thanks CARB for this opportunity to submit comments, and 
we hope that CARB finds them helpful.  We would be happy to provide additional information 
upon request.  Please feel free to contact me directly or liaison with our policy counsel Max 
Williamson at (202) 256-6155 or maxwilliamson@williamsonlawpolicy.com. 

Sincerely, 

  
Monte Roach, CEO 

 
cc: Mary Nichols (CARB) (via email) 

(mnichols@arb.ca.gov)  

                                                 
27 When the Montreal Protocol was first implemented in the federal Clean Air Act 25 years ago, the U.S. 

EPA noted that no destruction technologies existed to destroy chemically stable halocarbons; however, EPA 
recognized that eventually technologies would be developed to destroy halocarbons, which would be preferable even 
to recycling.  See 56 Fed. Reg. 5910, 5913 (Feb. 13, 1991) (“Since these chemicals are difficult to destroy, it is likely 
that they will be eventually released although at a later point in time.”); id. at 5913 n.2 (“The Agency is assessing the 
possibility that such chemicals could either be destroyed or transformed into other chemicals at a later date, thus 
diminishing their eventual impact on the ozone layer”). 

28 Plascon Technology Overview, available at http://www.plascon.com.au/technology-overview.html.  



 

 

 
July 5, 2018  
 
Via Electronic Submission  
 
Clerk of the Board  
California Air Resources Board  
1001 I Street  
Sacramento, CA 95812  
 
Re: Powerex Comments on June 21, 2018 Workshop to Continue Informal Discussion on Potential 
Amendments to the Cap-and-Trade Regulation 
 
Dear Chairwoman Nichols and Members of the California Air Resources Board,  
 
On behalf of Powerex Corp., I submit the enclosed comments to the California Air Resources Board in 
response to the June 21, 2018 Workshop to Continue Informal Discussion on Potential Amendments to 
the Cap-and-Trade Regulation.  
 
Powerex would like to thank the Members of the Board as well as the CARB Staff for their consideration 
of these comments and for their continued efforts to improve the Cap-and-Trade Program. If you have 
any questions, please do not hesitate to contact the undersigned.  
 
Kind regards,  
 
/s/  
 
Michael Benn  
Energy Trade Policy Analyst  
Powerex Corp.  
mike.benn@powerex.com  
604.891.6074  
Encl. 

 



  1 

Comments of Powerex Corp. on  

June 21, 2018 Workshop to Continue Informal Discussion on  

Potential Amendments to Cap-and-Trade Regulation 

I. About Powerex 

Powerex Corp. (“Powerex”) is a corporation organized under the Business Corporations Act of 

British Columbia, with its principal place of business in Vancouver, British Columbia, Canada.  

Powerex is the wholly-owned energy marketing subsidiary of the British Columbia Hydro and 

Power Authority (“BC Hydro”), a provincial Crown Corporation owned by the Government of 

British Columbia.  Powerex sells wholesale power in the United States pursuant to market-

based rate authority granted by the Federal Energy Regulatory Commission (“FERC”) in 

September 1997, renewed most recently on January 25, 2018. 

Powerex sells power from a portfolio of resources in the United States and Canada, including 

Canadian Entitlement resources made available under the Columbia River Treaty, BC Hydro 

system capability, and various other power resources acquired from other sellers within the 

United States and Canada.  Powerex has been delivering power to California since shortly after 

receiving its market-based rate authorization and is currently registered with the California Air 

Resources Board (“CARB”) as an Asset Controlling Supplier (“ACS”).  In April 2018, Powerex 

began participating in the Energy Imbalance Market (“EIM”) administered by the California 

Independent System Operator Corp. (“CAISO”), as a Canadian EIM Entity. 

II. Introduction 

Powerex submits the following comments on the CARB June 21, 2018 Workshop to Continue 

Informal Discussion on Potential Amendments to Cap-and-Trade Regulation.1  Specifically, 

Powerex’s comments relate to portions of the workshop that focus on aligning CARB 

greenhouse gas (“GHG”) accounting policy and the EIM operated by the CAISO.2 

Powerex believes that the treatment of GHG emissions under the initial EIM design has led to 

significant inaccuracy in the accounting of GHG emissions, promoted GHG emissions leakage, 

and has generally not been aligned with the objectives of CARB’s Cap and Trade Program.  The 

CAISO’s proposed enhancements are likely to reduce this harm—and hence Powerex supports 

their implementation—but significant opportunities for inaccuracy will remain. 

Powerex therefore strongly supports CARB’s efforts to put in place measures to quantify the 

GHG emissions that are not accounted for in the EIM.  These measures can be used to retire 

additional GHG allowances, as referenced under CARB’s EIM Outstanding Emissions 

methodology, as well as to signal the need for further enhancements to the EIM design in order 

                                                
1
 CARB presentation, Workshop to Continue Informal Discussion on Potential Amendments to Cap-and-Trade 

Regulation (Jun. 21, 2018) (“CARB June 21 Presentation”). 
2
 CARB June 21 Presentation at 30-34. 
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to ensure alignment with the objectives of the Cap and Trade Program.  As discussed more fully 

below, Powerex recommends that CARB staff consider the following modifications to its EIM 

Outstanding Emissions calculation: 

 Calculate actual GHG emissions based on EIM resource data, rather than on the default 

emission factor for unspecified source energy; and 

 Allocate responsibility for EIM Outstanding Emissions where it belongs: to the resources 

emitting GHGs to serve California load, but that received an inaccurately low “deemed” 

attribution through the EIM software. 

III. Powerex Supports Near-Term Enhancements To Reduce The Harm From The EIM’s 

Flawed “Deeming” Approach, But Significant Problems Remain 

Accurate accounting for GHG emissions in the EIM is critical to ensuring that the EIM operates 

in a manner consistent with CARB’s Cap and Trade Program for wholesale electricity serving 

load in California.  As should now be clear to all parties, the initial design of the EIM has failed to 

satisfy the need for such accurate accounting of GHG emissions.  This inaccuracy has led—and 

continues to lead—to GHG leakage through the EIM dispatch of out-of-state natural gas and 

coal resources serving California load without appropriate recognition of their emissions.  As a 

result, the initial EIM design has: 

1. failed to provide price signals to encourage the increased use of non-emitting resources 

to serve California load;  

2. failed to require that the appropriate quantity of GHG emissions allowances be procured 

and retired; and  

3. created new and expanded opportunities for out-of-state natural gas and coal resources 

to produce electricity to serve California loads.3 

The EIM has expanded market opportunities for out-of-state fossil generation to serve California 

loads by reducing the two key barriers that previously made such resources relatively 

uncompetitive to serve California loads: (1) the requirement to purchase transmission service at 

fixed tariff rates on external transmission systems; and (2) the requirement for energy imports 

into California to be reported to CARB, and to purchase and surrender the necessary GHG 

emissions allowances.  Prior to the EIM, energy produced by an external fossil generator could 

be imported as unspecified-source energy, incurring a GHG cost of approximately $6/MWh 

based on a generic default GHG emission factor, or as specified-source energy, incurring a 

GHG cost based on the resource’s specific GHG emission rate (which could be approximately 

$15/MWh for a coal unit).  Together, the fixed tariff costs of transmission service and the costs 

of GHG compliance put out-of-state fossil resources at a substantial cost disadvantage relative 

to in-state California generation.   

                                                
3
 For a more detailed discussion of the consequences of the initial EIM algorithm, please see Comments of Powerex 

Corp. on the Proposed Amendments to the Cap-and-Trade Regulation (September 9, 2016), at 12-16. 
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But the EIM design has eliminated both of those cost barriers.  Transmission service does not 

incur an incremental charge in the EIM, while the EIM’s “deeming” approach effectively allows 

external gas and coal resources to be dispatched in the EIM to serve load in California without 

incurring GHG-related costs.  Not only did the EIM eliminate these significant cost barriers, its 

current software-based centralized dispatch algorithm ensures that every available opportunity 

to avoid and/or reduce these costs is pursued, even if the “savings” are based entirely on 

avoiding the application of CARB rules and compliance obligations that would apply if the 

transaction occurred outside of the EIM. 

Powerex notes that the above inaccuracy is relevant only when California load is served by EIM 

imports.  In a substantial number of hours—primarily during the middle of the day—California is 

the source of energy exports to the rest of the EIM area.  These exports frequently avoid the 

need to reduce or curtail production from California renewable resources, particularly solar, and 

enable out-of-state resources to reduce their output and reduce their GHG emissions.  The 

discussion of the inaccurate accounting of out-of-state GHG emission serving California load 

should not be taken as a criticism of the EIM more generally, or as a conclusive determination 

that the aggregate impact of the EIM is to increase, rather than reduce, total GHG emissions. 

The flaws in the initial EIM design regarding accounting for out-of-state GHG emissions are now 

widely recognized.  Since 2016, CAISO and stakeholders have explored ways in which the EIM 

design could be improved to provide for accurate accounting of GHG emissions, and hence fully 

apply CARB’s regulations and policies.  However, after extensive effort and after examining 

numerous proposals, an accurate solution remains elusive.  The CAISO’s current proposal is an 

important improvement over the status quo, as it reduces the extent of the harm caused by the 

initial design.  However, as discussed below, even the proposed enhancements fall well short of 

accurately identifying the out-of-state resources (and their GHG emissions) serving California 

load.4 

As explained in CARB staff’s presentation, CARB must account for “all GHG emissions from the 

generation of electricity delivered to and consumed in California, whether that electricity is 

generated in-state or imported.”5  In the EIM, as in most organized markets, there is no inherent 

relationship between the production of electricity by a generating resource and the location 

where that electricity is consumed.  The EIM design therefore devised a method to create that 

resource-to-load link.  In Powerex’s view, this link could be accurately inferred by identifying the 

out-of-state resources that (1) are dispatched in the EIM to a quantity greater than the 

generation plan developed ahead of the EIM optimization (“base schedules”); but (2) where the 

resource would not have been dispatched to this level if there had been no EIM imports into 

California.  The first criterion identifies the additional GHG emissions resulting from the EIM 

generally, which includes serving load outside of California.  The second criterion distinguishes 

additional GHG emissions from resources serving California load (which are subject to CARB 

                                                
4
 CARB staff notes that the CAISO proposal “does not fully address the [GHG] accounting issue.”  CARB June 21 

Presentation at 31. 
5
 CARB June 21 Presentation at 30. 
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rules) as opposed to additional GHG emissions that would have occurred anyway (which are 

not).   

Figure 1, below, depicts the set of EIM resources satisfying these two criteria, labeled as 

Case 1.  The figure also shows how the group of resources and output that can be “deemed” to 

serve California load is expanded as each of these criteria are loosened.  As discussed in 

greater detail below, expanding the group of resources that can be “deemed” to serve California 

load provides the EIM algorithm more opportunities to appear to reduce costs simply by 

attributing these “deemed deliveries” inaccurately to the lowest-emitting resources.  Therefore, 

as the group of resources that can be “deemed” to serve California load is expanded, the 

opportunity for inaccurate attribution of GHG emissions is also expanded.  

Figure 1. Alternative Approaches To Limiting The Output That Can Be “Deemed 
Delivered” to California Loads 

 

In Figure 1, above, Case 2 permits GHG attribution to all resources that increased production 

above the quantity included in generation base schedules prior to EIM operation.  Some of 

these resources would have increased production anyway, even if there were not EIM imports 

into California (e.g., to displace production from other higher-priced out-of-state resources).  

Case 3 permits GHG attribution to not only all the resources that actually increased production 

above base schedules, but also to all the resources that could have done so, since their 

respective base schedules did not use the full capacity of the resource.  Case 4 permits GHG 
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attribution to all EIM participating resources that are willing to be deemed delivered to California 

load.  This is the loosest case, since it may include all output from every EIM participating 

resource, even if that output was scheduled outside of the EIM, even if the output did not 

increase as a result of EIM dispatch, and even if the output would have been exactly the same if 

California had not received any EIM imports. 

Case 4 describes the current EIM algorithm.  It adopts the broadest view of out-of-state 

resource output that can be “deemed” to serve California load.  And because this approach 

casts such a wide net, the output that can be “deemed” to serve California load greatly exceeds 

the quantity of EIM imports to California.  The EIM algorithm must therefore choose from among 

this wide array of choices, and does so by “deeming” California load to be served by the output 

from resources with the lowest GHG emission factor.  By selectively “deeming” California load to 

be served from the cleanest out-of-state production in each interval, the EIM algorithm appears 

to minimize the cost of complying with CARB’s rules.  It does not achieve this outcome simply 

by reducing actual GHG emissions but by attributing imported power to the lowest-emitting 

resources, without regard to whether those are the actual resources that were dispatched in 

order to enable imports into California. 

The CAISO’s latest proposal is analogous to Case 3, in which EIM imports serving California 

load can only be attributed to resources with the ability to increase output in the EIM. Compared 

to the nearly unfettered discretion of the current EIM algorithm (or Case 4), the CAISO’s 

proposal is unequivocally a step in the right direction.  But it will still leave significant 

opportunities for the EIM algorithm to selectively and inaccurately “deem” which resources serve 

California load.  Specifically, California load could still be “deemed” to be served by a clean 

resource that did not actually increase its output in the EIM, or by a clean resource that did 

increase its output, but would have done so anyway, even with no imports into California.  Just 

like under the existing EIM design, the EIM algorithm will inaccurately “deem” California load to 

be served from the available resources with the lowest GHG emission factor. 

CAISO’s prior “two-pass” proposal sought to implement Case 1, by explicitly simulating the EIM 

dispatch both with and without EIM imports into California.  The technical complexity of the two-

pass proposal, as well as concerns regarding the potential incentives on bidding behavior, 

rendered this approach unworkable in the near-term. 

The inability to identify a modification to the EIM algorithm that yields a workable, accurate 

accounting of “GHG emissions from the generation of electricity delivered to and consumed in 

California”6 leads Powerex to conclude that the basic premise of how CARB’s GHG rules are 

applied to the EIM is fundamentally and fatally flawed.  Simply put, Powerex believes it is not 

appropriate to apply specified source reporting on the basis of the EIM algorithm’s “deemed 

deliveries” to California.  These “deemed deliveries” do not, and cannot, accurately identify the 

resources dispatched in the EIM to support EIM imports serving California load.  Instead, in 

many cases, the “deemed deliveries” reflect the automated selection of the cleanest 

participating resources anywhere in the EIM footprint and claiming them on behalf of California.  

                                                
6
 Ibid. 
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The concept of specified-source reporting is stringent, and deliberately so: it must represent the 

output of a resource that produced electricity for the specific purpose of delivering energy to be 

consumed in California.  The EIM’s “deemed delivered” methodology is entirely inconsistent with 

this requirement, as the objective function of the EIM algorithm is to minimize total costs, 

including through the inaccurate deeming of which resources served California load.  

In light of the above, Powerex supports CAISO’s implementation of its current proposed GHG-

related EIM enhancements, but only as a near-term measure, and only because the 

alternative—continuing the extensive leakage enabled under the status quo—is far worse.  But 

no party should be under the erroneous impression that the problem will be “fixed” by the 

proposal.  It is therefore imperative for CARB to assess the extent to which leakage continues to 

occur in the EIM, and do so in a robust and accurate manner.  Such ongoing assessment will 

inform CARB, CAISO and stakeholders of the need to more fundamentally reconsider how 

CARB’s reporting and compliance obligations apply to the EIM.   

Moreover, no party should be under the erroneous impression that the enhanced EIM approach 

is a suitable framework for a regional day-ahead organized market.  Quite the opposite: part of 

what limits the harm from the current and proposed EIM approaches is the relatively modest 

volumes of energy that serve California load in that market.  But the far larger volume of 

transactions and deliveries that occur on a day-ahead basis significantly increase the need for 

accurate GHG tracking, and also increase the consequences for getting it wrong.  Powerex 

therefore supports CARB staff’s clarification that the current informal discussions are limited 

only to the need to make near-term improvements in the EIM.  Any consideration of a regional 

day-ahead market will require a fresh examination of how to align California’s GHG rules with a 

multi-state organized market.  If an accurate GHG framework is developed such that a regional 

day-ahead market can move forward, it will then be necessary to extend that framework to the 

real-time market (i.e., the EIM).   

IV. The Calculation Of EIM Outstanding Emissions Should Be Based On Actual 

Emissions Of EIM Resources Dispatched To Serve California Load 

CARB staff proposes to retain the current methodology for calculating EIM Outstanding 

Emissions.  In particular, Total California EIM Emissions would continue to be calculated by 

multiplying the total EIM imports into California (including a transmission loss factor) by the 

default emission factor for unspecified source energy imports, which is currently 

0.428 MTCO2/MWh.7 

The calculation of the EIM Outstanding Emissions would remain unchanged, and hence would 

begin from the assumption that each MWh of EIM imports serving California load emitted 

0.428 MTCO2.  This assumption would be made for every hour of the day, across all seasons of 

the year, and regardless of changes in the composition of EIM participating resources from year 

                                                
7
 CARB June 21 Presentation at 33. 
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to year.  Any such blanket assumption will necessarily be wrong, and its use would only be 

warranted in the absence of a more accurate and workable alternative. 

Powerex believes that a more accurate and workable approach is available now.  Namely, 

CAISO will have granular data on both the actual dispatch of each EIM participating resource, 

as well as the quantity of its output that was “base scheduled” to serve non-California loads in 

advance of the EIM dispatch.  It will therefore be straightforward to calculate, for each 5-minute 

interval, the total amount by which each EIM participating resource was dispatched to increase 

its output in the EIM.  And since each EIM participating resource will be associated with a 

resource-specific GHG emission rate, it will also be straightforward to calculate the additional 

GHG emissions from the resources that are dispatched to increase their output in the EIM. 

To be clear, Powerex is not proposing to change the default emission factor, or the manner in 

which it is calculated.  Powerex does propose, however, that the default emissions factor not be 

used in the calculation of Total California EIM Emissions.  Powerex believes the calculation of 

EIM Outstanding Emissions should be modified, and should begin from a calculation of Total 

California EIM Emission that is based on accurate data regarding the weighted average GHG 

emissions rate of the specific EIM participating resources that are dispatched to produce 

additional electrical output in each EIM interval.  This will support a more accurate assessment 

of the additional GHG emissions that will need to be retired through CARB’s proposed program, 

and will also provide a more accurate metric for gauging whether further improvements to the 

EIM algorithm are necessary. 

Powerex believes that a more accurate calculation of Total California EIM Emissions is 

necessary because the default emission factor very likely understates the actual GHG 

emissions from EIM participating resources serving California load.  As demonstrated in prior 

comments, the entities that are dispatched in the EIM above base schedules in the intervals that 

California load is served by EIM imports have a generation fleet that is predominantly comprised 

of natural gas and coal resources.8  Such a generation mix will almost certainly emit GHGs at a 

rate that exceeds the default emission factor of 0.428 MTCO2/MWh.  And, in the unlikely event 

that the actual GHG emissions of EIM resources serving California load are lower than the 

default emission factor, the use of actual emissions to calculate EIM Outstanding Emissions can 

avoid needlessly increasing the cost of the Cap and Trade Program.   

Minimizing the potential harm from over- or under-stating GHG emissions requires using the 

best available information to estimate Total California EIM Emissions.  Powerex believes that 

the granular resource-specific data on EIM dispatch and EIM base schedules constitutes this 

best available information, and urges CARB to leverage this data to ensure the most accurate 

possible accounting for GHG emissions in the EIM.  Powerex has provided a detailed 

description of how this calculation could be accomplished in Appendix A to its Comments on 

April 26, 2018 Workshop to Continue Informal Discussion on Potential Amendments to Cap-

and-Trade Regulation, submitted to CARB on May 10, 2018. 

                                                
8
  Powerex Comments on April 26, 2018 Workshop to Continue Informal Discussion on Potential Amendments to 

Cap-and-Trade Regulation (Submitted May 10, 2018),  
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V. CARB Should Explore Alternative Proposals To Ensure A More Equitable Allocation 

Of Responsibility For EIM Outstanding Emissions  

CARB staff proposes to place the obligation for EIM Outstanding Emissions on California “EIM 

Purchasers,” defined as “[a]n entity that purchases energy through EIM to serve California 

load.”9  Powerex does not support this approach.  We note that, while entities in California that 

purchase energy in the real-time market (which includes the EIM) likely receive some of the 

benefit of inaccurate GHG attribution, they are neither the only beneficiaries nor even the 

primary ones.  This raises concerns about whether the proposal would be equitable, particularly 

if implemented as a long-term measure. 

The EIM Outstanding Emissions arise because the EIM algorithm, even with the proposed 

enhancements, understates the GHG emissions of out-of-state resources serving California 

load.  This is to the benefit, first and foremost, of the particular out-of-state resources whose 

emissions are understated, as these resources will produce and sell more electricity (than if 

their emissions were accurately reflected in the EIM algorithm), but will avoid the reporting and 

compliance obligations intended under CARB’s Cap and Trade Program.   

A secondary beneficiary of understated GHG emissions is purchasers of real-time electricity in 

California, including both loads that did not fully meet their needs in the day-ahead markets as 

well as generators that are dispatched to produce less energy than their day-ahead awards.  

California purchasers of real-time energy can benefit in those intervals that the market price for 

real-time electricity is based on a marginal resource that is located outside of California and the 

GHG-related costs for that resource are understated in that interval.  These conditions have the 

effect of lowering the real-time market price paid by purchasers of real-time energy relative to 

what it would otherwise be.  Given the conditions that must be present for California purchasers 

to significantly benefit from EIM GHG inaccuracy, however, Powerex believes the overall benefit 

to California purchasers is likely to be modest. 

CARB staff’s proposal would allocate the entire obligation for EIM Outstanding Emissions to 

California EIM Purchasers.  This will result in California purchasers bearing all of the costs 

associated with the leakage-related benefits received by both California purchasers and by out-

of-state GHG-emitting sellers.  While this approach would likely negate any benefit derived by 

California EIM Purchasers, it also effectively subsidizes the GHG-related compliance costs that 

should properly be incurred by out-of-state resources producing and selling electricity in the EIM 

to serve California load.   

In light of these concerns, Powerex does not support CARB staff’s proposal to allocate the 

entire obligation to California EIM Purchasers, particularly on a long-term basis.  Instead, 

Powerex urges CARB to explore a more equitable approach for determining who will bear the 

cost of those additional GHG allowances. 

                                                
9
 CARB June 21 Presentation at 32. 
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VI. Powerex Proposal For Calculating Total California EIM Emissions  

Powerex proposes the following amendment to 95111.(h).(1).(B).    

 

This proposal is detailed in Comments of Powerex Corp. on April 26, 2018 Workshop to 

Continue Informal Discussion on Potential Amendments to Cap-and-Trade Regulation, 

submitted on May 10, 2018 

 

 

 

 

 
 
§ 95111.(h).(1.) (B) Total California EIM Emissions as calculated by ARB. Annually, based on each 
5-minute interval, ARB will calculate the CO2 equivalent mass emissions associated with imported 
electricity in EIM using the following equation:  
 
CO2e = MWh × EFunsp × TL × EFEIM   

 
Where:  

CO2e = CO2 equivalent mass emissions from Total California EIM electricity (MT of CO2e).  
MWh = Megawatt-hours of EIM imports used to serve California load.  
EFunsp = Default emission factor for unspecified electricity imports in 95111(b)(1)  
EFunsp = 0.428 MT of CO2e/MWh  
TL = 1.02 (transmission loss factor) in 95111(b)(1). 

EFEIM = emissions factor for all EIM participating resources with positive incremental 
dispatch in the 5-minute interval. 
 
EFEIM = Sum of EIM Emissions MT of CO2e / Sum of Incremental dispatch MWH in EIM 

Sum of EIM Emissions, MT of CO2e = Σ EFEIM-PR * (MWHRTD-PR-MWHBase-PR) 

Sum of Incremental dispatch, MWH in EIM = Σ (MWHRTD-PR-MWHBase-PR) 

EFEIM-PR = Emissions Factor in CAISO EIM Master file for Participating resource 

MWHRTD-PR = Final dispatch energy quantity for EIM Participating Resource 

MWHBase-PR = Base schedule energy quantity for EIM Participating Resource 
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July 5, 2018 

 

Ms. Rajinder Sahota 
Assistant Division Chief 
Industrial Strategies Division 
California Air Resources Board 
1001 “I” Street 
Sacramento, CA 95814 

Filed Electronically 

RE: TID Comments on Possible Revisions to the Cap-and-Trade Regulation as 
discussed at the June 21st workshop 

Turlock Irrigation District (“TID”) submits the following comments and responses on the 
California Air Resources Board (“CARB”) staff Preliminary Discussion Draft (PDD) of potential 
changes to the Cap-and-Trade Regulations and price containment points presented at the March 
2nd workshop.   

TID Background 

TID was organized as the first Irrigation District in California on June 6, 1887 and is 
beginning its 130th year of operation. TID operates its own balancing authority area and 
currently serves a retail electric customer base of just over 100,000 customers and provides 
irrigation water to over 5,800 growers and nearly 150,000 acres of farmland. Of the 11 
communities that TID serves, seven are classified as Disadvantaged Communities, and a 
majority of our service territory is in the top 20% of Cal Enviroscreen 3.0 impacted 
communities. TID remains committed to working towards the State’s climate and clean energy 
goals while providing reliable, low-cost electricity to our ratepayers 

DISCUSSION 

1. The proposed amendment to the use of EDU allowance value should be clarified to 
state that they are not an exhaustive list of allowed uses.  There should be a “catch 
all” provision that enables EDU’s to make timely investments in projects or 
programs that reduce GHG emissions. 

In the PDD, Staff details the types of allowance value usage allowed under the 
Regulation.  The added uses are helpful in that they give some regulatory certainty to those uses.  
However, TID is concerned that the added uses are an exhaustive list of approved uses because 
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of the addition of the word “must” and “using one or more of the following approaches” in 
section 95892 (d) (3).  Such restrictions could hinder investment in cost effective emissions 
reductions measures.  The ARB should add a catch all that would enable a POU’s governing 
board to make determinations regarding appropriate uses of allowance revenue that benefit 
ratepayers and further the purposes of AB 32.  Alternatively, the POU should be able to propose 
an allowance value use to the ARB staff and the Executive Officer would be delegated the 
authority to approve the allowance value use consistent with certain parameters (e.g., the project 
will reduce GHG emissions).  A “catch all” provision would give POU’s confidence in investing 
in projects or programs that aren’t listed in the PDD, as long as the projects or programs are 
consistent with the goals of AB 32 and clearly benefit retail ratepayers.   

For example, the PDD contains only a limited amount of renewable integration strategies 
– e.g, the deployment of battery storage. However, there may be other renewable integration 
strategies beside batteries that will enable the EDU to integrate renewables (e.g., transmission 
and distribution upgrades).   

In addition, the purchase of allowances using allowance proceeds should remain an 
allowed use of auction proceeds, because it allows EDU’s to hedge against volatile emissions 
profiles from year to year.  EDU’s must plan for electricity demand, renewables, hydro 
conditions, and weather, which can all be highly variable.  As the last 5 years have shown, and as 
the effects of climate change continue to make weather, renewables, and electricity demand 
harder to predict, TID believes it is important to maintain the flexibility that the purchase of 
allowances from allowance value provides. Provided, of course, that the EDU can clearly show 
that the allowances purchased are applied against retail emissions obligations, or if sold, that the 
funds were spent consistent with the provisions in section 95892.  Further, TID is appreciative of 
the ARB Staff determining that the forced consignment of POU allowances is not necessary. 
POU’s outside of the CAISO balancing authority area have incorporated GHG costs into their 
dispatch protocols, and thus the forced consignment option is not necessary.   

Finally, TID shares other POUs concerns that the quantification provisions in the 
proposed revisions to Section 95892(d) are problematic and could preclude the use of 
expenditures that simply cannot be quantified (e.g., educational expenditures).  The ARB should 
remove the quantification language and instead ask that POUs attempt to quantify GHG 
emissions associated with expenditures, to the extent practical.  If a quantification methodology 
is not readily available, the POU should be permitted to provide a qualitative discussion of the 
GHG emissions reductions.  Attachment 1 of these comments details TID’s proposals for 
revising the language in the second preliminary discussion draft (“PDD 2”), which would 
implement TID’s recommendations. 



 

 

 

{00446698;1}  3 

2. The ARB Should Develop A Price Ceiling That Recognizes the Need to Protect 
Disadvantaged Communities from Price Increases. 
 
TID understands that the ARB staff is still working through a proposal for a price ceiling 

that meets the requirements of AB 398.  TID expressed strong concerns with the previous 
proposal of $150/ton.  For context, the $150/ton price ceiling translates to over $64 per 
megawatthour, which is almost double the current wholesale pricing for future electric 
purchases.  The price ceiling is critical to ensuring that TID can continue to reliable serve its 
customers with electricity and charge a reasonable rate to its customers.  As mentioned above, 
the vast majority of TID’s customers are located in disadvantaged communities.  In addition, as 
the operator of a small Balancing Authority Area (“BAA”), TID must balance generation and 
load within its BAA, meaning that TID must be able to continue to reliably operate its gas fleet 
located within the District.  Consequently, as prices in the Cap-and-Trade go up and TID’s 
allocations decline, TID will be exposed to the growing costs of the Cap-and-Trade program.  
TID remains concerned that higher prices could pose a significant issue for its customers.  As the 
ARB continues to refine its price ceiling proposal, TID requests that the ARB consider the 
potential rate impacts the cap-and-trade could have on customers in disadvantaged communities.     

Conclusion 

TID appreciates the ARB Staff’s efforts to address the AB 398 statutory direction, and 
the thoughts provided in the both draft discussion documents and the June 21st workshop.  TID 
looks forward to working with the Board and Staff going forward in crafting regulations that 
keep compliance costs low, increase liquidity, and provide flexibility while ensuring the State is 
on track to meet its environmental objectives.   

Sincerely, 

/S/  

Dan B. Severson 
Turlock Irrigation District 
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ATTACHMENT 1 

DRAFT – FOR DISCUSSION PURPOSES ONLY 

Proposed Text in the PDD2: 
 
95892(d)(4)  Electrical distribution utilities must demonstrate quantifiable GHG emissions 
reductions for each use of allocated allowance auction proceeds undertaken under sections 
95892(d)(3)(A)-(C), as described in section 95892(e)(4)(B).  
95892(e)(4) 
 

(A) Describing the nature and purpose of each use of allocated allowance auction 
proceeds and specifying the amount of allocated allowance auction proceeds spent on 
that use; 
 

(B) Estimating the GHG emission reductions from each use of allocated allowance 
auction proceeds allowed pursuant to sections 95892(d)(3)(A)-(C); and . . .  

 
Suggested revision: 
 
95892(d)(4) Electrical distribution utilities must demonstrate quantifiable GHG emissions 
reductions for each use of allocated allowance auction proceeds undertaken under sections 
95892(d)(3)(A)-(C), as described in section 95892(e)(4)(B).  
95892(e)(4) 

 
(A) Describing the nature and purpose of each use of allocated allowance auction 

proceeds, including the targeted recipients of such proceeds, and specifying the 
amount of allocated allowance auction proceeds spent on that use; 
 

(B) Estimating the GHG emission reductions from each use of allocated allowance 
auction proceeds allowed pursuant to sections 95892(d)(3)(A)-(C), including a 
qualitative assessment of the estimated GHG emission reductions, and where 
applicable, a quantitative assessment of GHG emission reductions; and . . .  

 
 

Proposed Text in the PDD2: 
 
Section 95892(d)(3)(C) Other GHG Emission Reduction Activities:. Programs or activities 
other than renewable energy, integration of renewable energy, energy efficiency, or fuel-
switching, for which the electrical distribution utility can demonstrate quantifiable GHG 
emission reductions per section 95892(d)(4). This includes funding:  
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1. Projects or activities that reduce emissions of sulfur hexafluoride.   

 
Suggested revision: 
 
Section 95892(d)(3)(C) Other GHG Emission Reduction Activities: Programs or activities 
other than renewable energy, integration of renewable energy, energy efficiency, or fuel-
switching, for which the electrical distribution utility can demonstrate quantifiable GHG 
emission reductions per section 95892(d)(4).  Other GHG emission reduction activities This 
includes, but are not limited to funding:  

 
1.   Projects or activities that reduce emissions of sulfur hexafluoride or other 

greenhouse gases used in insulated switchgear; 
 

2. Programs and measures that educate the public on the benefits of reduced 
electricity consumption, reduced use of fossil fuels, renewable energy, 
energy efficiency, and greenhouse gas emissions reductions (including 
environmental benefits and costs of such reductions as compared to fossil 
fuel usage); 
 

3. Programs and measures that harden utility infrastructure within the 
EDU’s service territory in areas of heightened risk of wildfires; 

 
4. Projects or activities that reduce GHGs or other emissions from utility 

operations.   
 

5. Projects or activities approved by POU’s governing board that reduce 
GHG emissions and benefit ratepayers.  

 

 



     
 

  

 5 July 2018 
California Air Resources Board 
1001 I Street, Sacramento, California 95814 
 

IETA COMMENTS TO CALIFORNIA AIR RESOURCES BOARD (CARB)  
POTENTIAL REVISIONS TO CALIFORNIA CAP AND TRADE REGULATION POST-2020 

 
The International Emissions Trading Association (IETA) appreciates this opportunity to provide comments 
on California Air Resources Board (CARB)’s public workshop presentation, held on 21 June, regarding 
possible revisions to California’s cap and trade regulation (“Presentation”) and the related second project 
design document (“2nd PDD”).  
 
An active and transparent cap and trade program, which empowers and drives market efficiencies, is 
essential in mobilizing private investment while unlocking the most cost-effective solutions across the 
multi-jurisdictional program. We take this opportunity to stress that California’s existing cap and trade 
program is working and should continue to be the instrument of choice for California policy-makers in 
reducing greenhouse gas (GHG) emissions both to and past 2020. We encourage using the cap and trade 
as a “workhorse” rather than a “backstop” for meeting the state’s ambitious climate goals.  
 
In response to the workshop, we encourage CARB to take into account the following key considerations 
while moving forward with potential cap and trade amendments: 

1. Direct Environmental Benefits 
2. Price Ceiling 
3. Use of Consigned Allowance Revenue 
4. Energy Imbalance Market 

1. DIRECT ENVIRONMENTAL BENEFITS 

 
The Presentation explained CARB’s interpretation of direct environmental benefits (DEBs) as “in addition 
to GHG removals or reductions that our [cap and trade] program credits” before reiterating that not all 
offsets will be able to receive a DEBs designation.  
 
UNDER-CREDITING OF GHG BENEFITS 
 
Research on carbon offsetting tends to focus on instances of over-crediting, where regulators award a 
credit to a project when it failed to achieve a corresponding one-ton reduction in emissions (e.g., 
Cullenward and Wara 2014). However, research tends to neglect the existence of under-crediting, where 
regulators fail to award a credit to a project when it achieved a corresponding one-ton reduction in 
emissions (Kanbur et al. 2012). Under-crediting results from numerous design features including, but not 
limited to, regulators assigning crediting baselines well below business-as-usual emissions levels and 
setting short crediting periods that end while abatement technology continues to provide reductions 
(Warnecke et al. 2014).  
 
IETA contends that CARB under-credits the GHG removals or reductions of certain offset projects. Take, 
for example, CARB’s livestock protocol, which encourages the installation of biogas control systems for 
manure management on farms. This protocol employs a global warming potential (GWP) of 21 for 
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methane reductions, corresponding to a 100-year timeframe, estimated in a 23 years-old report (IPCC, 
1995). In contrast, the most recent estimate of the GWP for methane is 28 over a 100-year timeframe 
(IPCC, 2013). Moreover, contemporary science illustrates that the most relevant timeframe for the 
reduction of short-lived climate pollutants is around 20 years, which would amount to a GWP of 84 for 
methane. Therefore, CARB’s design choice for the GWP of methane results in under-crediting of livestock 
offset projects up to 75% (1 – (21/84)). In addition, livestock projects that continue to operate their biogas 
control systems after their crediting period expires will produce additional atmospheric benefits with no 
awarding of credits.  
 
IETA argues that under-credited offset projects should be designated as providing DEBs since they offer 
net positive reductions in GHGs. By lowering net radiative forcing of climate pollutants of a commonly 
recognized class of air pollutants (e.g., carbon dioxide and methane) these offset projects clearly avoid 
adverse impacts on California’s waters. As stated in IETA’s previous comments, evidence from climate 
science shows that the atmosphere is a global sink in that GHG emissions – and therefore GHG reductions 
and avoidances – anywhere in the world have direct impacts on California and its waters. The realization 
of net positive reductions is rooted in and acknowledged by the economics literature. An offset project 
that achieves net positive reductions lowers overall global emissions when used for compliance with a cap 
and trade program. This fact stands in direct contrast to comments shared in the public workshop by 
opponents of carbon offsets, including Friends of the Earth. 
 
NON-GHG BENEFITS 
 
IETA underscores that certain offset projects provide numerous non-GHG benefits to California’s waters 
and that these offset projects should be designated as providing DEBs. For example, livestock projects 
also reduce groundwater runoff from farms that contaminate both the water table and the surrounding 
areas. The runoff causes nutrient imbalances in the ecosystem and can damage nearby farms and 
residences. Additionally, anaerobic digesters significantly reduce the odor that comes from farms. As 
another example, forestry projects increase soil retention and reduce the risk of landslides in the event of 
heavy rains (an ongoing issue in California). 
 
COST EFFECTIVENESS 
 
IETA notes that requiring offsets to achieve multiple objectives (that is, GHG and non-GHG benefits) 
undercuts their purpose, which is to contain the costs of covered entities. To date, offsets are priced at 
approximately 80% or more of the reserve price. These thin margins will likely quickly erode if all offsets 
are required to also produce non-GHG benefits. A recent report by Yale University echoes this perspective 
and views the addition of co-benefit requirements into California’s cap and trade program as 
fundamentally opposed to the original intent of offsets, which is to provide cost containment through 
additional reductions outside of the capped sectors (Dulaney et al 2017).  
 
EXPANDING OFFSET PROTOCOLS 
 
IETA generally supports the addition of new offset protocols, particularly those that are near-ready for 
swift approval and delivery of real climate and local benefits. For instance, the Foam Blowing Methodology 
(version 2.0) and Advanced Refrigeration Systems Methodology (version 2.0), both currently under review 

http://www.ieta.org/
https://twitter.com/IETA
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with ACR, are two protocols poised to produce DEBs, as currently envisioned by CARB, within the State of 
California.  

2. DESIGN OF COST-CONTAINMENT FEATURES 

 
PRICE CEILINGS AND TIERS 
 
CARB staff proposes setting the allowance price ceiling in 2030 at a level between US$81.90/tonne (in 
2015 dollars) and $147/tonne. IETA recognizes that the purpose of a hard price is to provide for the 
continued economic stability and political support of the program. However, many market players have 
expressed concerns about the proposed price levels, and their underlying assumptions/rationale. Given 
that allowance prices flow directly through to energy prices, IETA posits that CARB’s proposed 2030 price 
ceiling range may be too high to ensure allowance prices do not rise to economically and politically 
unacceptable levels. We strongly encourage CARB to host a series of meaningful, fully-transparent and 
comprehensive stakeholder consultations related to levels of acceptability and potential implications 
associated with various price ceiling options. 
 
As a starting point, IETA puts forth a range of $60/tonne to $80/tonne (in 2015 dollars) for the 2030 
price ceiling with speed bumps spaced one-third and two-thirds between the Reserve and ceiling price, 
contingent on the price ceiling level. Recent research conducted by NERA Economic Consulting implies 
that the speed bumps provide for a smooth transition to the price ceiling over this range of prices (NERA, 
2018).  This recommendation for the placement of the speed bumps is highly dependent on the setting of 
a reasonable ceiling price – if the price ceiling is too high the speed bumps would not be effective at 
containing costs. 

3. USE OF CONSIGNED ALLOWANCE REVENUE 

IETA recommends further expanding the list of acceptable uses of consigned allowance revenue for 
natural gas suppliers to achieve parity with electric distribution utilities. This would ensure that funds 
for projects like renewable natural gas infrastructure, renewable natural gas integration, and other 
projects supporting GHG emissions reductions and near-zero emissions vehicles or public transportation 
are not excluded. IETA views fair access to allowance revenue for purposes that serve the ultimate aim 
of the program—to reduce emissions and thereby meet climate targets—is essential to the political 
acceptability and environmental performance of cap and trade.  

4. ENERGY IMBALANCE MARKET 

The California Independent System Operator (CAISO) and ARB have devised an approach for capturing 
the GHG “leakage” that is caused by imports into California scheduled by the Energy Imbalance Market 
(EIM) and assigning responsibility for allowances to cover the leakage to buyers of EIM energy in CAISO. 
The drawback of the approach is that the cost of the allowances for leakage will not be considered in the 
EIM least cost dispatch and so the market cannot respond to these costs. Once the allowances for 
leakage are included, it may well be that the EIM dispatch is no longer least cost resulting in a loss of 
efficiency. In addition, EIM may not be able to adjust the dispatch to avoid the leakage of GHG emissions 
even if there were another dispatch with lower emissions and costs. IETA therefore requests that CAISO 
and CARB track this to evaluate whether this is a material problem.   

http://www.ieta.org/
https://twitter.com/IETA
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IN CONCLUSION 
 
Once again, IETA appreciates this opportunity to comment on CARB’s Presentation and 2nd PDD.  
 
While moving forward with cap and trade amendments and stakeholder engagement in 2018, we look 
forward to closely engaging with Staff.   
 
If you have questions about IETA’s comments, please contact Katie Sullivan, Managing Director, at 
sullivan@ieta.org.    
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TO: Rajinder Sahota, Assistant Chief Industrial Strategies Division  

Jason Gray, Branch Chief – Cap-and-Trade Program 

Carey Bylin - ISD 

California Air Resources Board 

1001 I Street 

Sacramento, CA 95814 

 

FR: John Larrea, Director Government Affairs 

California League of Food Producers 

 

Date: July 5, 2018 

 

RE:  Comments on the June 21st Workshop to Continue Informal Discussion on Potential 

Amendments to the Cap-and-Trade Regulation and PRELIMINARY DISCUSSION 

DRAFT of Potential Changes to the Regulation for the California Cap on Greenhouse 

Gas Emissions and Market Based Compliance Mechanisms 

_______________________________________________________________________________ 

 

The California League of Food Producers (CLFP) appreciates the opportunity to provide comments 

on the June 21st Workshop to Continue Informal Discussion on Potential Amendments to the Cap-

and-Trade Regulation (Cap-and-Trade) as well as comments on the recently released preliminary 

discussion draft on such potential changes. 

 

CLFP represents 47 industrial food processors in California. Food and beverage processing in 

California accounts directly for $25.2 billion in value added and 198,000 direct full- and part-time 

jobs. Food processing reverberates through local and regional economies throughout California. On 

average for every $1 of value added in food and beverage generated results in $3.25 dollars in 

additional economic activity. Each job in food and beverage processing generates 3.84 jobs in total.  

 

INDUSTRY ASSISTANCE 

 

100% Industry Assistance in Third Compliance Period 

CARB chose a market designed to minimize leakage utilizing a system of allowance allocation that 

includes industry assistance.  CLFP supports CARB’s recognition of the critical need to ensure 

program consistency as evinced in Board Resolution 17-21 which directed staff to “propose 

subsequent regulatory amendments to provide a quantity of allocation, for the purposes of 

minimizing emissions leakage, to industrial entities for 2018 through 2020 by using the same 

assistance factors in place for 2013 through 2017.”  

 

http://www.clfp.com/
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Each one of the twenty-one CLFP members subject to the cap-and-trade regulation are subject to 

competitive markets, both domestically and internationally.  Ever increasing costs of production from 

the state’s carbon reduction policies, combined with cost increases in other area such as fuels, raw 

product, transportation, insurance, workers compensation, wages, and local permitting, must be taken 

into account when considering amendments on cost containment and impacts on compliance costs for 

entities subject to cap-and-trade regulation.  

 

The passage of SB 32 significantly changed the dynamic of the cap-and-trade for many companies.  

In AB 398, the Legislature recognized leakage risk threatens job growth, the competitiveness of 

California industries, the state’s economy, and undermines continued GHG emissions reductions. 

Lawmakers responded by ensuring companies would receive 100% assistance factors beyond 2020.    

 

CARB staff’s recommendation to level up the assistance factors in the third compliance period 

acknowledges both the seriousness of the post-2020 leakage threat under SB 32, and the Legislative 

objective in looking to minimize that leakage.  CLFP supports CARB’s effort to guard against 

economic and environmental leakage risk by providing 100% industry assistance factor for all 

leakage classifications in the 3rd compliance period of 2018-2020.  

 

As CARB’s own diagram shows, industries face significant cost increases between now and 2020 

should CARB fail to make the necessary changes.    

 

 
 

Allowance Allocation: Smoothing Transition 

into Post-2020 Period

12

Continued staff analysis of CP3 assistance factors

Estimated Compliance Cost for Sectors in Medium and Low Leakage Risk Categories

• Assumes $15 allowance value for 2015 – 2020 and $20 for 2021 – 2023

• Uses 2016 emissions as a proxy for emissions in 2017 and beyond

Blue bars represent increase in 

compliance cost if the assistance 

factor is not 100%.  Orange is the 

steadier increase in compliance cost 

with 100% assistance factor
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The chart illustrates the need to maintain consistency in the cap-and-trade program. The failure to 

align CP3 assistance factors with the rest of the program going forward threatens program stability 

and is likely to have unforeseen consequences that may not manifest until late in the compliance 

period, especially for food processors.  

 

COST CONTAINMENT 

 

Price Ceiling 

CLFP continues to support its previous position that the focus should be on program stability and 

impacts on obligated entities should the price ceiling be breached. Minimizing uncertainty and 

leakage should be the highest priority when determining the appropriate ceiling value.  AB 398 

requirements for a price ceiling must be commensurate with minimizing the potential adverse 

impacts on the California economy and jobs should the price rise above the price ceiling.   

 

A ceiling price greater than $32-35/t does not take into account the risk that many companies must 

consider when budgeting and forecasting operational costs, whether for the year or multiple years. 

Attempting to incorporate the need to budget hundreds of thousands, if not millions, of dollars should 

the allowance market spike is not a reasonable budgeting expectation. It seems just as likely that a 

company will measure any potential price spike in compliance costs or allowance prices against the 

cost of a production stoppage.  Either scenario will likely result in job losses, market losses, and a 

measurable loss in competitiveness.  

 

CLFP still believes that any continued reliance on the Carbon Disclosure Project (CDP) for 

determining a range for setting the price ceiling is misguided and is at odds with the establishment of 

a price ceiling that will protect the cap-and-trade program and acknowledge the risk to obligated 

facilities.    

 

Speed Bumps (Price Containment Points) 

It is important that the price containment points be positioned so as to provide appropriate market 

signals early enough to act as a warning of oncoming market volatility.  The goal is cost containment 

and protection of the program. Speed bumps must meet the dual requirements of strategic placement 

and be funded with sufficient allowances to ensure effectiveness.  

 

Cap Adjustment Factors (CAF) 

Cost containment need not only focus on identifying a workable price ceiling.  Other factors should 

be included in the analysis.  It is important that CARB reconsider the Cap Adjustment Factor (CAF) 

and the stringency factors and their impacts on leakage risk and program stability.   

 

http://www.clfp.com/
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It is CLFP’s position that the cap decline, beginning in 2021, is severe enough in and of itself to 

justify eliminating the both the CAF and the 10% stringency factor.  CARB projections (Chart 2) 

clearly show that by 2030 most covered entities will see their allowance allocations significantly 

reduced over time.  The loss of allowances to this degree may contribute to the leakage risk that the 

cap-and-trade is designed to mitigate.  Factor in the CAF and some food processors project their 

allowance allocations will drop to well below 50% of their compliance obligation requirement. 

 

Couple these increasing compliance costs with other market and supply factors such as energy price 

increases, and it becomes clear that the CAF has an enormous impact on a facility’s ability to meet its 

compliance obligation both now, and in the future.  The resulting increase in compliance costs (Chart 

1) will continue to threaten California’s food processing industry well beyond 2020, right through the 

end of the decade.  

 

CARB has previously indicated an intention to provide an opportunity for covered facilities to 

address their current CAF.  When considering the food processing sector in California, it is important 

that CARB recognize and acknowledge that the greenhouse gas emissions from this sector represent 

less than 1% of the total state-wide greenhouse gas emissions.  As such, imposition of the current 

CAF will impose an unnecessary economic burden on this sector without having any impact on 

whether or not the State will attain the 2030 goal.   

 

In order to address this issue, CLFP recommends that CARB provide a CAF of 1.0 for the food 

processing sector for the fourth compliance period, 2021-2023.  In addition, CLFP recommends that 

CARB provide for a detailed economic assessment of the impact on the food processing sector using 

the most current available data and information.  This economic assessment should be undertaken 

and completed prior to the end of the fourth compliance period.  On-going, periodic economic 

assessments, to be conducted prior to the end of each compliance period, are recommended with the 

results used to determine the appropriate CAF for the food processing sector for the subsequent 

compliance period.   

 

CLFP believes a clear understanding of the economic effects of the CAF needs to be determined in 

order to inform the development of the evaluation criteria that will determine eligibility for an 

alternate CAF. CLFP supports an economic analysis aimed at determining the impacts of the CAF on 

specific sectors, by 6-digit NAICS designation. 
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Direct Environmental Benefits (DEBS) 

CLFP supports California’s use of a market-based program, including the use of high-quality carbon 

offsets in the cap-and-trade program.  CLFP views offsets as critical component in achieving the 

statutory GHG emission reductions at the lowest cost possible – as mandated under California’s 

climate legislation.  And, while disappointed that available percentages were reduced for post-2020, 

nevertheless CLFP urges CARB staff to continue to work to maximize the benefits of offsets’ ability 

to contain costs and support the development of new innovative projects and technologies.   

 

However, CLFP cautions CARB not to lose sight of the cost-containment aspects of offsets when 

addressing DEBS.  A direct environmental benefit in the State should be viewed broadly in order 

to maximize the benefits to the program while recognizing the science behind the fundamental 

nature of GHGs and global climate change.   

 

CLFP believes maximizing offsets will have a direct positive benefit within California, including 

within designated disadvantaged communities, by promoting economic development associated with 

new and expanding offset projects within the state, and mitigating the cost impacts of the program. 

 

CONCLUSION  

CLFP appreciates this informal process whereby issues and ideas can be discussed and shared prior 

to engagement in the formal rulemaking process.  The decisions made by CARB on these future 

regulatory amendments will directly affect the CLFP members who have invested substantial 
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amounts of capital in compliance costs and new technologies in an effort to comply with the state’s 

ambitious environmental goals.  

 

CLFP looks forward to continuing its involvement and working together with CARB throughout the 

stakeholder process. 
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July 5, 2018 
 
Ms. Rajinder Sahota 
California Air Resources Board       
1001 I Street 
Sacramento, CA 95814 
 
Submitted electronically via: www.arb.ca.gov/cc/capandtrade/meetings/meetings.htm  
 
RE: Workshop to Continue Informal Discussion on Potential Amendments to the Cap-and-
Trade Regulation, June 21 2108 
 
Dear Ms. Sahota: 
 
Thank you for very helpful and informative materials presented at the June 21, 2018 workshop. 
CARB staff has clearly put a lot of time and thought into considering potential updates to the 
cap-and-trade regulation, as well as the comments submitted by stakeholders, and EDF 
appreciates these efforts.  
 
Below are a few brief comments in response to the topics presented at this workshop.  
 
Electrical Distribution Utilities and Natural Gas Supplier Use of Allowance Value 
 
The current cap-and-trade regulation requires that electrical distribution utilities (EDU) and 
natural gas suppliers use the value of allocated allowances for the exclusive benefit of 
ratepayers, consistent with the goals of AB 32. When consigned to auction these allowances 
generate value which has been used overwhelmingly to fund the twice-annual California 
Climate Credit.  
 
In 2016, the Luskin Center for Innovation at UCLA released a report, “Protecting the Most 
Vulnerable: A Financial Analysis of Cap-and-Trade’s Impact on Households in Disadvantaged 
Communities Across California,” which found that low-income electricity and natural gas 
customers receive a net benefit from the California Climate Credit program. That is, the climate 
credit they received on their utility bill twice a year more than offsets any price increases of 
these services due to cap and trade.  
 

http://www.arb.ca.gov/cc/capandtrade/meetings/meetings.htm
http://innovation.luskin.ucla.edu/sites/default/files/FINAL%20CAP%20AND%20TRADE%20REPORT.pdf
http://innovation.luskin.ucla.edu/sites/default/files/FINAL%20CAP%20AND%20TRADE%20REPORT.pdf
http://innovation.luskin.ucla.edu/sites/default/files/FINAL%20CAP%20AND%20TRADE%20REPORT.pdf


 

EDF believes that it is important to see programs like this which directly benefit residents and 
ratepayers, especially the most vulnerable, continue. While updates and clarifications may be 
necessary, it is important that the ratepayers, and especially those who are low-income, 
continue to receive a net benefit.  
 
Post-2020 Cap 
 
EDF appreciates staff sharing their thinking in setting the 2030 cap and how the methodology 
compares to the cap-setting for 2020. While EDF did not doubt the accuracy of staff’s analysis, 
it is helpful to more fully understand the 2030 cap-setting methodology and it’s similarities with 
the initial process, as well as the consideration that 2020 emissions are expected to be below 
the cap.  
 
As we have shared before, EDF does still see an opportunity for a modest cap adjustment post-
2020. The 52,400,000 allowances that CARB currently has slated to place in the post-2020 price 
containment reserves represents the potential for increased program ambition. The cap-and-
trade program has been successful at reducing emissions, as demonstrated by current 
emissions being below the cap, and tightening the post-2020 cap puts California on even 
stronger footing to meet the 2030 target.  
 

Considering the additional cap-setting analysis staff has shared, the justification for making this 
cap adjustment in the regulatory package is that the cap-and-trade program now contains a 
firm price ceiling with environmental integrity protection. Before AB 398 these 52,400,000 
allowances could be regarded as additional price protection. However, the new hard price 
ceiling will provide absolute price protection. If the price ceiling is triggered and reductions are 
sold above the cap, AB 398 requires CARB to use the resulting revenue to secure reductions on 
at least a ton-for-ton basis. If these 52,400,000 tons are placed in the price containment reserve 
instead of removed from the annual budgets that will mean a delay in triggering that 
environmental integrity mechanism and will represent 52,400,000 fewer tons of reductions for 
the atmosphere.  
 

International Sector-Based Offsets 
 
In the most recent workshop, CARB staff requested input on the types of reductions that could 
be available should the program’s price ceiling be met. EDF would like to reiterate its call for 
the inclusion of international sector-based offsets from tropical forests in the cap-and-trade 
program. There is potential need for a significant number of high-integrity emission reductions 
at the price ceiling, but only a limited supply of these reductions are currently available. 
International sector-based offsets are a source of these high-integrity reductions.  
 
CARB has done extensive work on potential crediting for reduced emissions from tropical 
forests over the last decade, and we strongly urge you to move forward this year. Aside from 
the importance of ensuring future cost-containment options for its own program, California has 
the opportunity to establish a regulatory standard that sets a high bar for tropical forest 
programs. That is, to ensure programs demonstrate both high environmental integrity and 



 

robust social safeguards - and for future markets accepting tropical forest credits to also require 
those high standards as well.   
 
California leading such a global gold standard would have important ripple effects, such as by 
influencing the Carbon Offsetting and Reduction Scheme for International Aviation developed 
by the International Civil Aviation Organization. The state is uniquely positioned to set a global 
high bar for the quality of programs aimed at reducing forest emissions.  By proceeding with 
the development of a crediting pathway with carefully designed rules, California can develop a 
model that drives large-scale emissions reductions far beyond those achievable within the 
state’s borders and improves the livelihoods of forest communities.   
 
Because of California’s cooperation with Acre, Brazil and extensive work in collaboration with 
other tropical forest stakeholders and jurisdictions, California is well-positioned to develop 
robust standards for this type of international reduction credit. A careful and transparent 
process, such as the one that California and Acre can undertake jointly, can provide a model for 
others to emulate on both the supply and demand sides of tropical forest carbon crediting 
mechanisms.   
 
Western Climate Initiative 
 
EDF is deeply disappointed in the recent political decision in Ontario to end their cap-and-trade 
program and withdraw from the Western Climate Initiative. While much remains unknown 
about Ontario’s next steps, EDF would like to commend the staff of CARB and the WCI partner 
in Quebec for taking swift and decisive action to maintain the stability and integrity of the 
linked market.  
 
Thank you for your consideration of these comments.  
 
Sincerely,  
 
 
 
Katelyn Roedner Sutter 
Senior Analyst, Climate Policy 
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Ms. Rajinder Sahota 
California Air Resources Board 
1001 I Street 
Sacramento, CA 95814 
 

Re: SMUD Comments on Potential Post AB 398 Cap-and-Trade Amendments 
 

Thank you for the opportunity to submit comments concerning amending the Cap 
and Trade regulations, in response to the June 21, 2018 workshop.  SMUD appreciates 
the changes in the June 2018 Preliminary Discussion Draft (June Draft) that increased 
flexibility in use of allowance value, but proposes additional changes below.  SMUD also 
appreciates and supports ARB staff’s analysis regarding the issue of “oversupply”, 
indicating that there is no need to address this question at present with removal of 
allowances from the market.  In these comments SMUD summarizes our positions on 
many issues that were not included as changed text in the June Draft, but were raised 
in the June workshop with ARB request for further comment.  Specifically, SMUD has 
the following comments: 

• Use of Allowance Value:  SMUD supports added flexibility in POU use of 
allowance value, including the ability to procure allowances for compliance 
with auction proceeds, as well as to fund a broad range of GHG programs 
where emissions reductions may not be readily quantifiable, and proposes 
additional changes in this area. 

• Electrification-Related Load Growth:  SMUD supports providing additional 
allowances to EDUs to address the ratepayer costs of associated additional 
emissions from electrification-related load growth, but does not support 
verification methods for that load growth that are infeasible and costly, acting 
as a barrier to utility electrification programs.  

• Cost Containment Design Features:  SMUD continues to support a price 
ceiling that is politically feasible, allowing for program continuity if the price 
ceiling is triggered.  SMUD also continues to support price containment points 
that act in time to make a difference, act twice, and are well funded with 
enough allowances that the market is provided significant plateaus in which to 
consider GHG emission reduction investments and actions. 

• Banking and Oversupply:  SMUD appreciates the continued ARB staff 
position that there is no need to make further adjustments to the current 
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program caps at this time.  As SMUD has commented previously, there is 
time to make adjustments after more market experience and direction.  

• Energy Imbalance Market: SMUD opposes the EIM Purchaser proposal with 
respect to EIM secondary emissions, and rather supports continued use of 
ARB’s “bridge solution” in this rulemaking. 

A. Use of Allowance Proceeds 

SMUD appreciates the support that ARB staff indicated at the June 21 workshop 
for continuation of the publicly owned utility (POU) consignment choice provision in the 
current regulations, due to information provided by POUs that a carbon price was 
included in dispatch decisions in electricity markets.  SMUD believes that the 
consignment-choice provision of the current Cap and Trade regulations has been 
working well and should continue.  SMUD supports the concept that a wholesale market 
price signal – by including a GHG cost adder in dispatch and procurement decisions – is 
the more important carbon price signal to send in electricity markets. In the retail market, 
where customers see monthly bills comprised of electricity purchased at a variety of 
different rates each month (including fixed charges, tiered rates, time of day rates, etc.), 
such price signals are easily lost in the clutter. 
 

SMUD also appreciates the inclusion of additional flexibility for allowance 
proceeds use, and in particular the addition of Section 95892(d)(3)(C), allowing use for 
“Other GHG Emission Reduction Activities” (and the specific example of programs to 
reduce emissions of sulfur hexaflouride).  This is the kind of “catch all” language or 
“including but not limited to” language that SMUD has advocated in our previous 
comments.  However, SMUD still has significant reservations about the proposed 
proceeds use language, and provides discussion and proposed language in the 
sections below. 
 

Demonstrating Quantifiable GHG reductions:  The new Section 
95892(d)(3)(C) covering GHG reduction activities other than efficiency program and 
renewable funding includes the language:  “… for which the electrical distribution utility 
can demonstrate quantifiable GHG emission reductions per section 95892(d)(4).”   
Section 95892(d)(4) in turn refers to demonstrating quantifiable GHG emissions 
reductions “… as described in section 95892(e)(4)(B).”   Section 95892(e) contains the 
requirements for reporting on use of allowance value and allowance proceeds, and part 
(4)(B) requires that the report includes:  “Estimating the GHG emission reductions from 
each use of allocated allowance proceeds …” (emphasis added).  The term “estimating” 
here replaces the term “quantifying” from the earlier Preliminary Discussion Draft.  
SMUD supports this move to reasonable estimation of GHG reductions for these 
programs, but believes that the use of the term “demonstrate quantifiable” in the 
previous two sections sited has caused some confusion. 
 

SMUD suggests that the “demonstrating quantifiable” GHG emissions language 
in Sections 95892(d)(3)(C) and 95892(d)(4) be changed to be consistent with Section 
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95892(e)(4)(B), and refer to “estimated” or “projected” GHG emission reductions.  
Continuing to use the term “demonstrating quantifiable” GHG emission reductions is not 
only confusing, given the later “estimating” language, but it is likely to be a significant 
barrier to EDU program spending on energy efficiency, public education and outreach, 
renewables and other programs intended to reduce GHG emissions for which the EDU 
and its customers are responsible.   
 

There is also a clear timing problem – an EDU must commit funding to a program 
up front, but demonstration of quantifiable” GHG emission reductions implies an ex-post 
analysis of the impact of a program that has already been implemented.   
 

To resolve these two issues SMUD suggests language that reads: 
 

95892(d)(3)(C): Other GHG Emission Reduction Activities:. Programs or 
activities other than renewable energy, integration of renewable energy, 
energy efficiency, or fuel-switching, for which the electrical distribution 
utility can demonstrate a reasonable estimate of quantifiable GHG 
emission reductions per section 95892(d)(4), if appropriate.  This includes 
funding: 

 
95892(d)(4)(E): Electrical distribution utilities must demonstrate a 
reasonable estimate of quantifiable GHG emissions reductions for each 
useUse of allocated allowance auction proceeds authorized undertaken 
under sections 95892(d)(3)(A)-(C) and (B), if appropriate, must 
demonstrate quantifiable GHG emissions reductions, as described in 
section 95892(e)(4)(B). 

 

Grandfathering:  As we mentioned in the June workshop, SMUD has committed 
to using some AB 32 proceeds funds for a specific energy educational activity in 
Sacramento – development of the Powerhouse Science Center.  SMUD expects that 
programs at the Center will lead to increased public awareness of the need to reduce 
greenhouse gases and subsequent public citizen actions to address climate change, 
ranging from engaging in additional energy efficiency and voluntary renewable actions 
to support for regulatory and political actions taken to address climate change.  Hence, 
should the ARB make the change suggested above, allowing funding for programs 
amenable to estimating quantifiable emission reductions, this prior commitment of 
funding will be acceptable.   
 

However, should the above change not be made, or should any criteria for a 
reasonable estimate of GHG emission reductions not cover a current funding 
commitment such as the Powerhouse Science Center, SMUD suggests that language 
be included that clearly “grandfather” funding commitments that were made under the 
current rules.  It would be unfair if a change in rules prevents execution of a funding 
commitment made in good faith under current rules.  SMUD suggests the addition of 
language such as: 
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95892(d)(3): Auction proceeds and Aallowance value, including any 
allocated allowance auction proceeds, obtained by an electrical 
distribution utility shall be used exclusively for the primary benefit of retail 
electricity ratepayers of each electrical distribution utility, consistent with 
the goals of AB 32, and may not be used for the primary benefit of entities 
or persons other than such ratepayers.  Allocated allowance auction 
proceeds may must be used to reduce greenhouse gas emissions or 
returned to ratepayers, using one or more of the following approaches: 
Electrical Distribution Utility funding commitments made publicly prior to 
June, 2018 shall be evaluated under the rules in place at the time the 
commitment was made. .  Any allocated allowance auction proceeds 
returned to ratepayers must be returned in a non-volumetric manner. 

 

Use for procuring allowances for Compliance:  At the June 21st workshop, 
ARB staff requested a specific proposal for “…Role and oversight of using proceeds to 
purchase allowances.”  (Slide 7)  SMUD strongly supports the continued ability to use 
allowance proceeds to purchase allowances.  Use of allowance proceeds to procure 
allowances for compliance is fully consistent with goals of AB 32.  The proceeds come 
from the sale of allowances that could be used for compliance (through POU 
consignment) so it’s logical that the proceeds be available to also establish compliance 
through the procurement of allowances.  Such use benefits ratepayers, as it allows the 
option of exchanging the allocated allowances for allowances that can be placed in 
entity holding accounts, and traded if beneficial to the ratepayers, or used for 
compliance if beneficial to ratepayers.  Such flexibility also creates additional liquidity for 
the secondary allowance market.  There is no legislative directive in AB 398 nor in AB 
32 that suggests a policy by the Legislature to prohibit this use.   
 

SMUD believes that this proposed prohibition could have significant negative 
consequences, including unnecessary rate increases, hoarding of allowances and 
allowance price volatility.  Rate increases could result because the proposal could force 
POUs to seek other funding for needed allowance procurement.   The proposal also 
could reduce liquidity in the cap and trade market, causing POUs to designate 
additional allowances directly for compliance rather than having them available for 
trading.  A plausible scenario could then be that entities who need additional allowances 
will be unable to find them, causing unnecessary volatility, price spikes, and uncertainty 
in the market.  Such results would run counter to the goal of a cap and trade regulation 
that is designed to cost effectively achieve carbon reductions by allowing trading under 
the cap – restricting trade will restrict cost-effectiveness of the market. 
 

It is unclear to SMUD exactly why ARB is concerned about this use of allowance 
proceeds, which makes it difficult to comment on the proper role and oversight of the 
use.  If the concern is that allowance proceeds may be used to purchase allowances 
that could then be used for compliance related to wholesale sales – a use prohibited for 



 July 5, 2018 
 LEG 2018-0362 
 Page 5 
 
 

 

the original allowance prior to consignment, SMUD agrees that some additional 
clarification here may be useful, as follows: 
 

95892(d) (5)(6) Prohibited Use of Allocated Allowance Value.  Use of the 
value of any allowance allocated to an electrical distribution utility other 
than for the primary benefit of retail electricity ratepayers consistent with 
the goals of AB 32 is prohibited, including:  
(A) Uuse of such allowances or allowance value to meet compliance 

obligations for electricity sold into the California Independent System 
Operator markets or other wholesale markets in which a carbon price 
is included in the sale.   

(B) Use of such allowances or allowance value to meet compliance 
obligations related to sale of useful thermal energy. 

(C) Use of allocated allowance auction proceeds to pay for the 
administrative costs of complying with MRR, or the AB 32 Cost of 
Implementation Fee Regulation (California Code of Regulations, 
sections 95200-95207), or the Cap-and-Trade Regulation is prohibited, 
except for the costs allowable pursuant to section 95892(d)(3)(DE).   

(D) Use of allocated allowance auction proceeds to pay for costs of 
lobbying, advocacy, employee bonuses, or shareholder dividends is 
prohibited.   

(E) Returning allocated allowance auction proceeds directly to ratepayers 
in a volumetric manner is prohibited. 

 

In addition, the proposed language in 95892(d)(3), which changes the word “may” 
to “must” in the phrase reading “… allowance auction proceeds may must be used to 
reduce greenhouse gas emissions or returned to ratepayers …”, acts to implicitly 
prevent use of allowance proceeds to procure allowances for compliance.   SMUD 
suggests that ARB change this language as follows (note that the language below 
repeats a proposed change discussed above, since it is in the same section): 
 

95892(d)(3): Auction proceeds and Aallowance value, including any 
allocated allowance auction proceeds, obtained by an electrical 
distribution utility shall be used exclusively for the primary benefit of retail 
electricity ratepayers of each electrical distribution utility, consistent with 
the goals of AB 32, and may not be used for the primary benefit of entities 
or persons other than such ratepayers.  Allocated allowance auction 
proceeds may must be used to reduce greenhouse gas emissions, to 
procure allowances (except for uses prohibited in Section 95892(d)(6)), or 
returned to ratepayers, using one or more of the following approaches: 
Changes to these requirements adopted in 2018 shall not apply to 
Electrical Distribution Utility funding commitments made publicly prior to 
June, 2018. .  Any allocated allowance auction proceeds returned to 
ratepayers must be returned in a non-volumetric manner. 
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Alternatively, ARB could include an explicit subsection under Section 95892(d)(3) 
that addresses the allowed use of proceeds to procure allowances for compliance, 
subject to the requirements and restrictions ARB desires. 
 

Designation to Federal Power Authority Accounts:  SMUD appreciated the 
additional flexibility included in the initial preliminary discussion draft of being able to 
designate some allowances received administratively to be placed directly in the 
compliance account of a federal power authority, such as the Western Area Power 
Authority (WAPA).  SMUD has advocated for that flexibility in previous comments, 
because direct designation is a simple way of covering the obligation from WAPA power 
imports on behalf of SMUD ratepayers.   
 

However, the proposed changes in the June Draft sharply limit if not completely 
zero out the benefit of that change to SMUD.  The June Draft changes the phrase “… 
that is importing electricity on behalf of the electrical distribution utility.” to “… with which 
the publicly owned utility or electrical cooperative has a power purchase agreement.”   
In SMUD’s case, the Western Area Power Administration (WAPA) imports power on 
behalf of SMUD’s customers, but never takes ownership of the power.  Hence, SMUD 
does not explicitly have a “power purchase agreement” with WAPA, but rather an import 
agreement.  SMUD is unclear why the proposed change was included in the June Draft, 
but in order to give weight to that purpose and return flexibility to SMUD, we suggest the 
following wording: 
 

(B)2. Operated by a federal power authority, that is importing electricity on 
behalf of the electrical distribution utility that is importing electricity on 
behalf of the electrical distribution utility or with which the publicly owned 
utility or electrical cooperative has a power purchase agreement.  

 

B. Electrification Related Load Growth 

At the June 21st workshop, ARB staff also asked for specific proposals regarding 
“… methods to quantify transportation-related load growth emissions (quantifiable and 
verifiable to allocation standards).”  At a previous workshop, when asked what was 
meant by “allocation standards”, CARB staff indicated that the concept was meant to 
indicate the same level of demonstration as for industrial sector allocations, which are 
provided retroactively based on tracked and reported historical data (either product or 
energy).  SMUD reiterates from previous comments that such a “metered data or its 
equivalent” requirement for the cost burden from electrification is not feasible or cost-
effective for much of the potential transportation electrification load, or for the potential 
building electrification load that is desired in state policy.   

SMUD believes that conservative estimation methods are most appropriate, and 
that these methods are consistent with the “allocation standards” that have been used 
here to date to provide allowances in the electricity sector.  SMUD again notes that 
Board Resolution 17-21 directed the Executive Officer to “… evaluate appropriate 
quantification methodologies for additional electric distribution allocation that would 
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provide ratepayer benefit for the Cap-and-Trade program cost burden to EDUs 
associated with transportation electrification load growth (in recognition of the 
requirements of SB 350).” In short, the Board Resolution uses the same term that is 
used for providing allowances for the overall electric sector allocation.   

The following summarizes the rationale and logic from our previous comments on 
this issue: 

• Allocation protocols for the electric sector, rather than the industrial sector, 
should be the model for electrification-associated additional allowances.  The 
base electric sector allowances are to address “cost burden”, do not require 
metered data, and are based on forecasts (estimation). 

• Metering quality data, as in the industrial sector, is prohibitively expensive on 
a per vehicle basis and so is likely to be unavailable, making the “allocation 
standards” metric CARB is suggesting infeasible for most transportation 
electrification and likely all building electrification loads.  

• SMUD believes that the Board directed action on additional allowances for 
transportation electrification because of the significant nexus to the State 
policy goals of AB 32, SB 32, and AB 398.  An “uncovered” additional Cap 
and Trade cost-burden to EDUs is a barrier to additional EDU investment in 
transportation electrification, reducing the contribution of this critical 
component of the State’s policies.    

• ARB uses estimation for Low Carbon Fuel Standard credits given to utilities, 
and should utilize that work for Cap and Trade allowances, despite the 
differences between the two programs.   

• Providing allowances for electrification induces additional amounts of 
electrification by removing the cost barrier, thus improving supply/demand 
conditions in the capped market, since transportation sector emission 
reductions more than offset the increases in the electric sector.   

• Providing allowances for electrification will not raise prices in the Cap and 
Trade market nor “take” allowances away from the pot available for other 
actors in the market.  On the contrary, it is likely to reduce prices and free up 
allowances for use by others. 

SMUD still hopes to work with CARB staff to avoid a regulatory scheme that 
would require expensive and infeasible metering or similar documentation of 
electrification load growth in order to receive additional allowances for increased 
electrification.  SMUD believes that the barrier to productive dialogue on this is CARB 
staff’s continued fealty to industrial sector “allocation standards,” and there is no clear 
specific proposal to present to CARB as requested as long as this requirement remains 
interpreted as it has been.  SMUD would be pleased to consider and develop methods 
of estimation that take into account baseline electrification already included in 
allocations, expectations of emission increases from additional load above baseline as 
resources change, use of advanced metering data to improve estimation of load, etc.  It 
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is difficult to put in the time and effort to develop such a method, as requested by CARB, 
if it will not be considered because it is not consistent with industrial sector “allocation 
standards.”  

SMUD remains concerned that the path CARB describes of quantifying the need 
for additional EDU allowances using industrial sector “allocation standards” is akin to 
making the perfect the enemy of the good, and would cause the State to lose or have 
delayed vital transportation sector GHG reductions, making achieving the 40% 
reduction goal in SB 32 and AB 398 more difficult and expensive.    

C. Cost Containment Design Features 

SMUD reiterates our previous comments on cost-containment pursuant to the 
earlier March 2 workshop.   To summarize, SMUD believes that: 
 

• Level of Price Ceiling:  The whole point of a hard price ceiling, in SMUD’s 
view, is to provide market stakeholders with additional certainty about the 
longevity of the Cap and Trade program so that abatement investments are 
clearly worthwhile.  If the price ceiling is set so high that market stakeholders 
believe policymakers will step in to suspend the program well before it is 
reached, it is pointless.  A high price ceiling will likely reduce, rather than 
drive, investment in abatement technologies and actions.  The price ceiling 
should not be set in relation to perceptions of current abatement costs, as 
those will change and tend to decline.  SMUD continues to oppose a price 
ceiling significantly above the current APCR level expected in 2021.  The 
Ontario provincial election reinforces the importance of politically defensible 
price containment. 

• Price Containment Point Price Levels: SMUD recommends price 
containment point levels that are spread out from each other so that they act 
to brake market prices twice, such as at 1/3 and 2/3 of the way between the 
established floor price and the new ceiling price.  If the ceiling price is set too 
high, the price containment points should be lower.  Again, the chief danger is 
not lack of abatement investment due to prices that are too low – the floor 
price protects against that.  The chief danger is lack of abatement investment 
due to stakeholder concerns that too high prices will lead to political 
intervention. 

• Price Containment Point Supply Amounts:  SMUD does not think that the 
level of initial supply established by AB 398 is sufficient to have the intended 
market impact of slowing a rapid price run-up long enough for market actors 
to invest in and implement abatement actions.  SMUD suggests that ARB split 
the current 10% vintage borrowing concept for the APCR into two 5% 
tranches, one for each price containment point (ARB staff misreads SMUD’s 
previous comments about cutting the 10% borrowing concept to only 5%).    

• Use of Revenue from Printed Compliance Instruments. SMUD would not 
have supported the hard price ceiling concept without the environmental 
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integrity provisions included in AB 398, which require ARB to use the 
revenues from selling “additional” allowances in the market to achieve at least 
one-to-one reductions in GHG emissions.   SMUD supports: 

o Going beyond one-to-one reductions where feasible to insure 
integrity; 

o Inclusion of ready to implement offset projects such as REDD 
projects; 

o Procuring and retiring compliance instruments from other 
jurisdictions where appropriate and feasible; and  

o Early consideration of policies to develop and establish options and 
projects, so that emission reductions can be readily and quickly 
accessed if the price ceiling is reached. 

• Additional Cost Containment Actions:  SMUD reiterates recommendations 
that CARB should continue to develop and consider policies that decrease 
the demand for allowances, such as electrification, and policies that provide 
supply flexibility when needed in order to foster stable market prices at levels 
below the price ceiling.   The best market structure is one where the price 
ceiling influences the market by providing political certainty and driving 
abatement, but is never reached.  SMUD suggests that it is appropriate for 
CARB to consider structural changes including:  

o Additional electrification measures to reduce demand for 
allowances; 

o Policies that ensure that the amount of offsets allowed under the 
lowered and constrained offset limit can be fully utilized in the 
market, such as offset banks, offset limit trading or spreading, etc.; 
and 

o A limited amount of banking to smooth the transition between 
compliance periods. 

D. Banking and Oversupply  

SMUD continues to support the CARB Staff position that there is no current need 
to take actions, such as taking away or devaluing entity-banked emissions, that would 
penalize covered entities while exacerbating market uncertainties.  SMUD believes that 
any action to remove allowances from the market today would introduce the potential for 
future allowance scarcity in the market, which would raise current compliance prices for 
our customers and increase concerns about unearned benefits to entities currently 
holding allowances in good faith.   No regulatory action is currently necessary to 
address perceived oversupply concerns beyond those that ARB has already taken – 
such as establishing holding limits, moving unsold allowances to the APCR after some 
time, and placing 52 million allowances into the APCR structure.   
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CARB Staff admirably defended their reasonable analysis of the potential for 
oversupply in the June 21st workshop.  This analysis confirms that the current “bank” of 
allowances will very likely be needed and used prior to 2030, hence presenting no 
danger to the specific GHG target in that year.  SMUD also agrees that significant 
sources of uncertainty remain that imply that further action to address oversupply may 
be counterproductive.  To the list of uncertainties identified by Staff, SMUD would add 
the potential for reduced hydroelectric generation and increased electricity demand in 
future years, due in part to the impacts of Climate Change itself on California weather. 
 

SMUD advocates a “wait and see” approach to the question of changes to 
market supply (the caps) given significant uncertainty in market demand going forward 
over the next decade and beyond.   If the current bank persists over the next five years 
or so, that means that emission levels are following the Cap trajectory downward, and 
there is no clear reason why they would not continue to do so – that’s a good thing.   If 
the bank is declining over time, that means that emission levels are not declining with 
the cap, but it also means that the bank is useful and that prices in the market will rise to 
reflect the changing conditions and increasing abatement in the future.  There is not an 
economic rationale that supports the position that simply because there is a “bank” of 
allowances, market entities will ignore cost-effective abatement opportunities in favor of 
dipping into the bank.  In short, CARB should not be overly concerned today about a 
“bank” of allowances threatening the achievement of the 2030 target of GHG emissions 
40% below 1990 levels for many reasons, including but not limited to:   

• Increases or decreases in emissions over time are based on the price of 
allowances versus the cost of abatement and on complementary program 
actions, not the existence or size of a “bank”.   

• The market expectation that the Cap and Trade program will extend beyond 
2030, meaning that held allowances have long term value, rather than having 
a 2030 “use it or lose it” aspect. 

While some may suggest that the politically driven departure of Ontario from the 
linked Cap and Trade structure raises the importance of addressing perceived 
oversupply, SMUD asserts the opposite.  The experience with Ontario reinforces the 
importance of keeping a stable structure, including supply of and pricing of allowances, 
to avoid the potential for political abandonment of carbon policy overall.  A stable and 
predictable increase in carbon prices as caps decrease, supported by a gradual 
increase in the price floor, will best avoid politically driven abandonment of the program, 
and increase the potential for additional linkage to replace or re-include Ontario.  
 

In addition, as noted by Staff, the impacts of GHG emissions are related to the 
cumulative amount of CO2e in the atmosphere, rather than the specific amount released 
in 2030.  Lower emissions in the years leading up to 2030 are better because 
cumulative emissions have been reduced more, even if these lower emissions prior to 
2030 result in an available “bank” in that year.  Flexible banking rules encourage such 
early reductions. 
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E. Energy Imbalance Market 

SMUD continues to support use of CARB’s current “bridge solution” for dealing 
with potential secondary dispatch emissions in the Energy Imbalance Market (EIM), 
rather than developing an alternative policy in this rulemaking.   The current California 
Independent System Operator (CAISO) process for dealing with secondary GHG 
emissions in the EIM marketplace is not final, but we understand that CAISO 
management plans to take their proposal to the CAISO board and the EIM board in the 
coming months.  Therefore, CARB can wait to consider changes to the Cap and Trade 
rules until those board actions, while continuing to use the current solution of retiring 
allowances commensurate with the estimated or identified emissions.   
 

SMUD understands that CARB Staff feels that the policy of retiring allowances 
generally does not provide EIM participants the incentives to address the secondary 
EIM emissions.  SMUD opposes, however, the “EIM Purchaser” option proposed by 
CARB staff.  This option does not solve the “incentive” issue that concerns ARB Staff, 
and seems likely to impose additional costs on California ratepayers.  Rather, the CARB 
Staff’s option imposes additional rules on EIM participants simply for being part of the 
market, not in any manner proportionate to conscious procurement of GHG emitting 
resources. It is unclear to SMUD how EIM participants would be able to change their 
market practices to reduce their imposed obligation. The option creates potential Cap 
and Trade obligations for entities that currently have none, and that are not consciously 
procuring power that has a GHG emissions signature.  This option is likely to simply 
reduce participation in the EIM market, contrary to the State’s goals. 
 

 

/s/ 

WILLIAM W. WESTERFIELD, III 
Senior Attorney 
Sacramento Municipal Utility District 
P.O. Box 15830, MS A311 
Sacramento, CA   95852-0830 
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TIMOTHY TUTT 
Government Affairs Representative 
Sacramento Municipal Utility District 
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Dear ARB Board Members and staff,  

Thank you for the opportunity to comment on the materials provided for 
ARB’s June 2018 Workshop on the implementation of AB 398’s cap-and-
trade program reforms.1 Our comments today focus on AB 398’s 
requirement that the Board “evaluate and address concerns related to 
overallocation.”2  

Before we discuss this issue, however, we first want to recognize that the 
workshop materials provide significant new information on two critical 
issues related to carbon offsets. First, the presentation and preliminary 
discussion draft indicate staff now interpret AB 398’s definition of “direct 
environmental benefits” as environmental benefits that go beyond project-
level greenhouse gas reductions.3 Second, staff clarify that they interpret AB 
398’s total limits on offsets as applying to the calendar year in which 
emissions take place, rather than the year in which compliance obligations 
for those emissions are calculated.4 As we had earlier expressed concern that 
other interpretations would be inconsistent with legislative intent,5 we 

                                                        

1  ARB, Workshop to Continue Informal Discussion on Potential Amendments to the 
Cap-and-Trade Regulation, Staff Presentation (June 21, 2018) (hereinafter “Staff 
Presentation”), https://www.arb.ca.gov/cc/capandtrade/meetings/meetings.htm.  

2  Cal. Health & Safety Code § 38562(c)(2)(D).  
3  Staff Presentation at slide 26; ARB, Preliminary Discussion Draft of Potential Changes 

to the Regulation for the California Cap on Greenhouse Gas Emissions and Market-
Based Compliance Mechanisms (June 2018) at 17, 
https://www.arb.ca.gov/cc/capandtrade/meetings/meetings.htm. 

4  Id. at 27. 
5  Near Zero comment letter to ARB (Mar. 16, 2018); Danny Cullenward, Mason Inman, 

and Michael Mastrandrea, Interpreting AB 398’s carbon offsets limits, Near Zero 
Research Note (Mar. 15, 2018), 
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sincerely thank ARB staff for clarifying their views on these important 
matters.  

Although we are grateful that ARB staff have clarified their interpretation of 
AB 398’s limits on carbon offsets, we remain deeply concerned about the 
Board’s lack of substantive discussion on allowance overallocation. Our 
strong preference is to avoid further disputes over basic facts and establish a 
constructive working relationship with Board staff. We are agnostic about 
which solutions policymakers choose to adopt, so long as they are effective, 
and appreciate the many constraints affecting climate policy today. 
Nevertheless, the explanations staff have offered with respect to allowance 
overallocation are factually incorrect and, to many outsiders, confusing. We 
offer a detailed response here in order to correct the record, with the sincere 
hope that we can work together going forward to ensure the cap-and-trade 
program achieves the substantial role the Board has chosen for it in meeting 
California’s climate goals.  

From an environmental perspective, managing the cap-and-trade program’s 
excess supply of allowances is arguably the most important question 
affecting the design of ARB’s post-2020 market. Yet the Board’s discussion 
of this issue has continually failed to take into account the growing 
evidence—both in the Board’s own data6 and in multiple reports from 
credible, independent experts7—that excess allowances from the market’s 
pre-2021 period are likely to be banked into the market’s post-2020 period, 
causing low market prices that are insufficient to induce serious climate 

                                                        

http://www.nearzero.org/wp/2018/03/15/interpreting-ab-398s-carbon-offsets-
limits/.  

6  ARB, Mandatory GHG Reporting – Reported Emissions, https://ww2.arb.ca.gov/mrr-
data.  

7  See, e.g., Environmental Commissioner of Ontario, Ontario’s Climate Act: From Plan 
to Progress – Appendix G: Technical Aspects of Oversupply in the WCI Market (Jan. 
2018), https://eco.on.ca/reports/2017-from-plan-to-progress/; Chris Busch, 
Oversupply Grows in the Western Climate Initiative Carbon Market, Energy 
Innovation Report (Dec. 2017), http://energyinnovation.org/wp-
content/uploads/2018/02/WCI-oversupply-grows-February-update.pdf; Legislative 
Analyst’s Office, Cap-and-Trade Extension: Issues for Legislative Oversight (Dec. 
2017), http://lao.ca.gov/Publications/Report/3719. 
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mitigation and enabling emissions that are significantly higher than nominal 
program caps. Should these outcomes manifest, California will likely fail to 
keep statewide emissions below the mandated limit for 2030. We once again 
call on ARB to treat this issue with the seriousness it deserves.  

Not only should ARB address allowance overallocation as a matter of good 
policymaking, but the Board is also obligated to provide a serious analysis 
under state law. AB 398 requires ARB to “evaluate and address concerns 
related to overallocation.”8 For months, however, staff have dismissed 
these concerns without analysis or reference to the long list of relevant, 
independent studies.  

The Board’s first and only formal discussion of the issue is contained in its 
April 2018 Post-2020 Caps Report.9 ARB’s Report concluded that even if 
150 million allowances are banked into the post-2020 market period, the 
cap-and-trade program would still generate at least as many reductions as 
called for in the 2017 Scoping Plan.10 Rather than review the literature on 
allowance overallocation or offer its own calculations, staff cited only one 
independent report and argued why they believe overallocation will be lower 
than the report’s central estimate.11 Most problematic, the Post-2020 Caps 
Report contains a serious methodological error, which we documented in a 
May 2018 Research Note and an associated comment letter in response to 
the May 2018 cap-and-trade workshop.12 Staff dispute our findings.13  

                                                        

8  Cal. Health & Safety Code § 38562(c)(2)(D).  
9  ARB, Supporting Material for Assessment of Post-2020 Caps (Apr. 2018) (hereinafter 

“Post-2020 Caps Report”), 
https://www.arb.ca.gov/cc/capandtrade/meetings/meetings.htm.  

10  Id. at 14. 
11  Id. at 7-9 (citing LAO, supra note 7). 
12  Mason Inman, Michael Mastrandrea, and Danny Cullenward, Ready, fire, aim: ARB’s 

overallocation report misses its target. Near Zero Research Note (May 7, 2018), 
http://www.nearzero.org/wp/2018/05/07/ready-fire-aim-arbs-overallocation-report-
misses-its-target/; Near Zero comment letter to ARB (May 10, 2018).  

13  Staff Presentation at slides 21-24.  
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We emphasize that the environmental integrity of the post-2020 program 
caps is essential to achieving California’s climate goals. At a time when the 
federal government is backsliding on climate policy and science-based 
regulation, it is essential for California’s environmental policies to 
demonstrate not only a path forward, but also a philosophy of putting data 
and analysis front and center.  

1. ARB admits the error Near Zero identified in the Post-2020 Caps 
Report and fails to respond to our criticism.  

Board staff now dispute our findings, despite admitting during the June 
Workshop to the specific error we identified. To review, ARB’s Post-2020 
Caps Report calculates the reductions attributable to the cap-and-trade 
program in the period 2021 through 2030 by taking the difference between 
projected greenhouse gas emissions and the number of compliance 
instruments:  

Projected Emissions (A) – Compliance Instruments (B) = Reductions (C) 

Or, more simply:  

A – B = C 

Near Zero’s report shows that ARB erroneously inflated its Projected 
Emissions (A), and thereby inflated the Reductions (C) attributable to the 
cap-and-trade program. Specifically, ARB projected emissions from four 
economic sectors in their entirety, rather than the smaller set of facility-level 
emissions from individual emitters within those sectors that are regulated by 
the cap-and-trade program. (For those who prefer a visual illustration of the 
error, see Figures 1 and 2 at the end of this letter.)  

While ARB’s error might seem technically complex, it is entirely 
straightforward as a matter of fact. The Post-2020 Caps Report makes clear 
that it projects sector-wide emissions, rather than facility-level emissions 
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actually subject to the cap-and-trade program.14 Near Zero also confirmed 
the Post-2020 Caps Report’s methods by replicating its calculations from 
primary sources.15  

Notably, ARB Assistant Division Chief Rajinder Sahota confirmed the 
methodological error at ARB’s June Workshop. One of us (Dr. Cullenward) 
sent in a written question by email:  

ARB staff's April 2018 report states on page 11 that there will be 3,054 
million tons of emissions over the period 2021-2030. This number is 
used to calculate the reductions from the cap-and-trade program in the 
staff report. Does this number represent projected emissions from 
covered sectors as modeled by PATHWAYS, or does it represent 
projected emissions from the more narrow category of covered 
emissions that are subject to the cap-and-trade program?16  

Ms. Sahota responded: 

It represents the covered sectors, which includes those emissions that 
are covered by cap-and-trade and a limited amount of fugitive emissions 
that are not covered by cap-and-trade. When compared against the caps, 
the caps have already been adjusted for the fact that not all of those 
emissions are covered by cap-and-trade.17  

                                                        

14  Post-2020 Caps Report at 11 (see Table 3, note ### (citing output from the Scoping 
Plan’s PATHWAYS model, which projects only sector-level emissions)).  

15  Inman et al., supra note 12 at 12-13. A spreadsheet with our full calculations is available 
at Near Zero’s website.  

16  Email from Dr. Danny Cullenward to ARB (June 21, 2018).  
17  Ms. Sahota’s remarks are transcribed in their entirety from an audio recording we 

made of the June 2018 workshop. There is no public recording or transcript of this 
hearing, although we will happily make available our recording to anyone who requests 
it. We understand that ARB’s primary auditorium is under renovation and therefore 
that the Board’s usual A/V capabilities are diminished temporarily. Nevertheless, we 
urge the Board to ensure that recordings of these public meetings are preserved in 
order to facilitate a common understanding of the process.  
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In fact, the difference between “covered sector” emissions and “covered 
emissions” is large, not “limited.” The projections ARB used are about 10% 
higher than corresponding projections for actual facility-level emissions, a 
distinction that leads to a cumulative increase of about 277 million tons of 
CO2e over the period 2021 through 203018—more than the 236 million tons 
of emission reductions the 2017 Scoping Plan calls for from the cap-and-
trade program over the same period.19  When adjusted for this error, ARB’s 
calculations show that banking 150 million excess allowances from the pre-
2021 period would lead the program caps to be non-binding through 2030, 
causing the program to fall well short of the role ARB identified in the 
Scoping Plan.20 

Despite acknowledging the Board’s error, Ms. Sahota asserted that it does 
not matter because the Board has accurately set the number of Compliance 
Instruments (B). This is entirely non-responsive to Near Zero’s criticism. 
Our work did not allege or imply that ARB erroneously reported the 
market’s post-2020 supply of compliance instruments; rather, we used their 
exact numbers and confirmed their calculations from primary sources in 
preparing our own report. The only error we identified was ARB’s inflated 
numbers for Projected Emissions (A).  

Again, ARB’s error inflates the calculated Reductions (C) attributable to 
cap-and-trade. Once those Reductions (C) are adjusted to account for the 
error in Projected Emissions (A), the reductions expected from cap-and-
trade fall well below the levels required under the 2017 Scoping Plan21—
without making any changes to the number of Compliance Instruments (B) 
in ARB’s current regulations.  

                                                        

18  Inman et al., supra note 12 at 12-13.  
19  ARB, California’s 2017 Climate Change Scoping Plan (Nov. 2017) (hereinafter “2017 

Scoping Plan”) at 26, 28. 
20  Inman et al., supra note 12 at 13-14.  
21  Id. at 14. 
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Thus, even if we take as true all of the things staff now say about the post-
2020 program caps, ARB has acknowledged that its response to AB 398’s 
requirement to analyze overallocation is factually incorrect.  

2. ARB’s claims about the integrity of the status quo program are 
arbitrary and unsupported by rigorous analysis.  

In response to Near Zero’s criticism of the Post-2020 Caps Report, ARB 
staff make three arguments to justify the status quo approach they are 
considering—(1) that the program caps already account for emissions falling 
below program caps, (2) that the current program design achieves a 77.5% 
ratio between key program-year caps and statewide emission limits, and (3) 
that the current program supports a rising carbon price sufficient to keep 
total emissions below the 2030 emissions limit.22  

Even if these arguments were true, we emphasize that they do not change 
the serious error Near Zero identified in ARB’s calculations. Therefore, 
these arguments do nothing to change the fact that ARB’s response to AB 
398’s instructions to analyze overallocation is factually inaccurate. As it 
happens, however, each of these arguments also is invalid and/or untrue. 
We respond to each below.  

a. ARB’s post-2020 caps were not set using methods that ensure 
program stringency and consistency with the state’s 2030 
emissions limit. 

ARB’s first argument is that Near Zero’s criticism requires the Board to 
make an adjustment to program caps that is unnecessary because the post-
2020 program caps currently in the Board’s regulations were set using the 
very methods Near Zero asserts are necessary to ensure program stringency. 
Specifically, the Staff Presentation asserts that the post-2020 program caps 
have already been sufficiently adjusted to reflect the fact that covered 

                                                        

22  Staff Presentation at slides 16-24. 
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emissions are expected to be lower than the program cap in 2020.23 This 
assertion is both procedurally and substantively deficient.  

As an initial matter, it is important to note that the current post-2020 
program caps were established in a rulemaking process that concluded after 
AB 398 extended ARB’s authority to continue the cap-and-trade program, 
but without taking into account any of the requirements of AB 398.24 
Furthermore, the current post-2020 program caps were set prior to 
finalizing the 2017 Scoping Plan and may well be inconsistent with the role 
ARB identified for the program in the final 2017 Scoping Plan.25  

In other words, the current post-2020 program caps were set in a process 
that did not require analysis of allowance overallocation nor consistency 
with the final 2017 Scoping Plan. Any such analysis—which is required 
under AB 398 and for consistency with the environmental analysis justifying 
the 2017 Scoping Plan—would need to be demonstrated in the current 
regulatory process. ARB has offered no such analysis to date.  

On the substance of staff’s claims, the Board has not offered an analysis of 
allowance overallocation and/or banking outside of its erroneous Post-2020 
Caps Report. Asserting that the 2016 cap-setting process addresses these 

                                                        

23  Id. at slide 19.  
24  Danny Cullenward, Did the Air Resources Board just approve an illegal regulation 

while transferring hundreds of millions of dollars to the oil industry? (Aug. 2, 2017), 
https://www.ghgpolicy.org/blog/resolution-17-21. 

25  Near Zero comment letter to ARB (Oct. 27, 2017) (calling for ARB to ensure that the 
AB 398 implementation regulations match the final Scoping Plan’s requirements), 
http://www.nearzero.org/wp/2017/10/27/cap-and-trade-2030/. When ARB finalized 
the post-2020 program caps that are currently in effect in its July 2017 regulations, 
ARB was anticipating that the cap-and-trade program would only need to deliver 191 
MMtCO2e reductions over the period 2021 through 2030. ARB, The 2017 Climate 
Change Scoping Plan Update: The Proposed Strategy for Achieving California’s 2030 
Greenhouse Gas Target (Jan. 2017) at 41-42. But in the final 2017 Scoping Plan, ARB 
identified a need for 236 MMtCO2e over the same period. ARB, 2017 Scoping Plan at 
26-28. See also ARB, Responses to questions at the Joint Hearing of the Senate 
Environmental Quality Committee and Senate Budget and Fiscal Review 
Subcommittee No. 2 (Jan. 17, 2018) at 8-9 (explaining the significant differences 
between the draft January 2017 and final November 2017 Scoping Plan), 
http://senv.senate.ca.gov/sites/senv.senate.ca.gov/files/arb_responses.pdf.  
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issues is insufficient and implausible on its face, as demonstrated by a brief 
review of the quantities involved.  

The currently applicable post-2020 program caps include a set-aside of 
52.4M allowances that were removed from the program caps and 
transferred to the Allowance Price Containment Reserve (APCR).26 We 
note that ARB has not decided yet what to do with these allowances, which 
could potentially be made available at low prices and therefore still 
contribute to allowance overallocation in the market.27 For the purposes of 
discussing ARB’s claims, however, we will treat these allowances as 
“removed” from the normal auction supply and therefore a step towards 
reducing allowance overallocation.  

Whatever ARB decides to do with these allowances, they constitute a very 
small number relative to the scale of allowance overallocation. The size of 
ARB’s purported solution for cumulative allowance overallocation (52.4M 
allowances) is smaller than the extent of annual overallocation in 2016, the 
most recent year for which data are available (58.3M allowances).28 Even if 
ARB expands the post-2020 APCR set-aside by an additional 22.7M, as staff 
are currently contemplating, the total set-aside (75.1M allowances)29 would 
still be smaller than the number of allowances AB 398 transfers from the 
pre-2021 APCR to two post-2020 “price containment points” (81.2M 

                                                        

26  Cal. Code Regs., tit. 17, § 95871 (Table 8-2).  
27  Danny Cullenward, Mason Inman, and Michael Mastrandrea, Implementing AB 398: 

ARB’s initial post-2020 market design and “allowance pool” concepts, Near Zero 
Research Note (Mar. 16, 2018) at 7-8.  

28  Danny Cullenward, Mason Inman, and Michael Mastrandrea, California’s climate 
emissions are falling, but cap-and-trade isn’t the cause, Near Zero Research Note 
(Nov. 17, 2018); see also ARB, Mandatory GHG Reporting – Reported Emissions, 2016 
MRR Data https://ww2.arb.ca.gov/mrr-data. We note that this calculation looks only 
at the difference between facility-level covered emissions and the total annual program 
cap in 2016.  

29  Cullenward et al., supra note 27 at 7.  
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allowances), making these excess allowances available at what will likely be 
lower prices.30  

Most relevant, even the higher number ARB is currently contemplating 
(75.1M allowances) is much smaller than credible independent estimates of 
cumulative allowance overallocation through the end of 2020 from Energy 
Innovation (270M ±70M allowances),31 the Legislative Analyst’s Office 
(over 200M allowances),32 and also the number ARB considered in its Post-
2020 Caps Report (150M allowances).33  

ARB has not properly justified its selection of APCR set-asides in relation to 
independent estimates of allowance oversupply; in fact, the size of the 
current APCR set-aside is even smaller than a single year’s worth of 
overallocation, let alone credible projections of the cumulative bank of 
excess allowances into the post-2020 market period. Nor has the Board 
determined whether these allowances will be accessible at low prices, in 
which case their purported “removal” from the normal auction supply 
could be ineffective in addressing excess allowance supplies.  

Thus, the assertion that the current post-2020 program caps were set using 
a method that addresses allowance overallocation is still unsubstantiated. 
We once again urge the Board to include all of the “pools” of allowances in 
the pre-2021 and post-2020 periods in a thorough analysis of allowance 
overallocation.34 

                                                        

30  Cal. Health & Safety Code § 38562(c)(2)(B); Cullenward et al., supra note 27 at 7. 
31  Busch, supra note 7. 
32  LAO, supra note 7. 
33  Post-2020 Caps Report at 13-14.  
34  Cullenward et al., supra note 27 at 11.  
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b. ARB’s choice to set the 2030 program-year cap at 77.5% of the 
statewide emissions limit is arbitrary and does not address 
serious issues related to allowance banking or overallocation.  

Staff appear to believe that the ratio between annual program caps and 
annual statewide emissions limits offers an appropriate metric for 
establishing the role of cap-and-trade in state climate policy.35 By definition, 
however, an annual metric fails to account for cumulative issues such as 
banking and overallocation, which reflect how allowances will be saved up 
and used across multiple program years.  

What staff offer is not a rule for ensuring program stringency, but a 
tautology. ARB correctly notes that in the original 2010 cap-setting 
regulation, the program caps were set to decline until such time as they 
reach 334.2 MMtCO2e in 2020.36 This annual program cap is indeed 77.5% 
of the statewide emissions limit for 2020.37 But it should come as no surprise 
that the ratio between the annual program cap ARB established for 2030 and 
the 2030 emissions limit is also 77.5% because ARB simply extended the 
current program without adjusting total program caps to address allowance 
overallocation.  

As ARB acknowledges, the post-2020 program caps in the Board’s current 
regulations were set by taking the program cap in 2020 (334.2M allowances) 
and reducing it on a linear basis each year such that the program caps 
decline to a 2030 program cap that is 40% below the 2020 program cap.38 
Because ARB used a program cap decline that matches the percentage 
decline between the 2020 and 2030 statewide emissions limits, it is a 

                                                        

35  Staff Presentation at slide 19.  
36  Id. at slide 17; see also Cal. Code Regs., tit. 17, § 95841 (Table 6-1).  
37  AB 32 set the 2020 climate target at 1990 emissions levels, which ARB determined to 

be 431 MMtCO2e using 100-year Global Warming Potentials from the IPCC’s Fourth 
Assessment Report. ARB, California 1990 Greenhouse Gas Emissions Level and 2020 
Limit, https://www.arb.ca.gov/cc/inventory/1990level/1990level.htm.  

38  Staff Presentation at slide 19; Cal. Code Regs., tit. 17, § 95841 (Table 6-2).  
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mathematical truism that the ratios between annual program caps and 
emission limits are the same in both 2020 and 2030.  

As another stakeholder suggested at the June Workshop, the 77.5% ratio 
would better be described as the outcome of an earlier policymaking 
deliberation for limiting emissions through 2020, rather than an input that 
should control the strategy for achieving the 2030 emissions limit. To that 
we would add that the original 2010 cap-setting process appropriately 
reflected facility-level emission projections, which ARB has still not 
employed in the AB 398 implementation process. Simply put, there is no 
logical or empirical basis for using the 77.5% ratio as a metric for resolving 
allowance overallocation.   

c. ARB’s focus on the cap-and-trade program’s “steadily 
increasing price signal” conflicts with the program’s role as a 
gap-closing policy instrument in the Scoping Plan, where it is 
described as guaranteeing that statewide emissions fall to the 
2030 limit.  

Finally, we note a troubling inconsistency between the way staff are now 
describing the cap-and-trade program’s role in the informal regulatory 
process and its formal role in the 2017 Scoping Plan. If staff believe the 2017 
Scoping Plan’s analysis of the cap-and-trade program is no longer valid, we 
encourage them to clarify that matter so that we are all operating on a 
common understanding of the program’s role going forward.  

Staff now suggest that “[p]ost-2020 caps constrain emissions to support [a] 
steadily increasing carbon price signal”39—in other words, that the purpose 
of declining caps is to support a rising carbon price. But that description 
reverses the Board’s position in the 2017 Scoping Plan and incorrectly 
conflates a policy tool (carbon pricing) with the end goal of the policy 
(reduced emissions).  

                                                        

39  Staff Presentation at slide 24.  
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The 2017 Scoping Plan assumes that cap-and-trade will “fill the gap” 
between projected emission reductions resulting from the state’s regulatory 
programs and any reductions that are needed to keep emissions below the 
2030 limit. The program functions as a quantity mechanism, ensuring that 
emissions fall in line with program goals.40 Notably, ARB did not evaluate 
what carbon prices would be necessary to achieve its 2030 climate goal; the 
only mention of what carbon prices would be needed to keep emissions 
below mandated limits comes with the caveat that its assumptions “should 
not be used as a forecast of emission responses to allowance prices.”41  

If ARB now believes that the purpose of the cap-and-trade program is to 
produce a reliable and steadily increasing carbon price, rather than to 
implement binding emission limits that are consistent with the state’s 
climate goals, staff should clearly indicate this new view. In that case, we 
would ask staff to provide analysis that demonstrates what carbon prices are 
consistent with the reductions called for in the 2017 Scoping Plan. Staff 
should also explain why, in comparing cap-and-trade and carbon taxes, the 
Board has consistently objected to carbon taxes as being too uncertain to 
deliver specific emission reduction goals. For example, the Board recently 
testified that:  

                                                        

40  See, e.g., ARB, 2017 Scoping Plan at 25 (stating the Final Scoping Plan’s strategy to 
“Continue the existing Cap-and-Trade Program with declining program caps to ensure 
the State’s 2030 target is achieved”); id. at 26 (describing the cap-and-trade program’s 
capability to deliver additional reductions if planned measures are delayed or 
ineffective, “to ensure the 2030 target is achieved”); id. at 30 (describing the final 
Scoping Plan Scenario and cap-and-trade’s projected backstop role to “ensure the 
2030 target is achieved); id. at 34 (Table 4) (noting under the criterion “Ensure the 
State Achieves the 2030 Target” that the cap-and-trade program “scales to ensure 
reductions are achieved,” despite uncertainty in projected emissions and emission 
reductions); id. at 52 (“Flexibility allows the Cap-and-Trade allowance price to adjust 
to changes in supply and demand while a firm cap ensures GHG reductions are 
achieved”); id. 53 (“The aggregate emissions cap of the Cap-and-Trade Program 
ensures that the 2030 target will be met—irrespective of the GHG emissions realized 
through prescriptive measures”); see also ARB, Responses to SEQ Questions, supra 
note 25 at 2-3 (describing the cap-and-trade program as a program that will achieve 
certain reductions with prices determined by the market).  

41  ARB, 2017 Scoping Plan, Appendix E: Economic Analysis (Nov. 2017) at 65. 
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As many economists and experts have previously noted, it is very 
difficult to identify the exact price for carbon that will result in an exact 
quantity of emissions reductions. This is one of the biggest challenges 
with a carbon tax—you don’t know where to appropriately set the tax so 
as not to miss the target or achieve the target at a higher cost than 
necessary—and this is one of the biggest advantages of a Cap-and-Trade 
Program—we do not need an exact price and we can allow the market to 
find the lowest-cost reductions first.42  

Our view is that there are important tradeoffs between certainty in price 
outcomes and certainty in emission outcomes when choosing between a 
quantity-based program (a cap-and-trade program), a price-based program 
(a tax), or a hybrid instrument (a cap-and-trade program with a price ceiling 
and price floor). We are agnostic as to how California employs carbon 
pricing policy to support its climate goals, but will continue to evaluate 
whether appropriate analysis supports the tradeoffs policymakers select 
along these important dimensions.  

Dating back to the original 2008 Scoping Plan, ARB has consistently 
rejected price-based policies and stated a preference for quantity-based 
policies to keep emissions below quantity-based limits. The Board’s 
unwillingness to demonstrate in the current regulatory process that its post-
2020 program caps are capable of keeping statewide emissions below the 
2030 limit in the presence of excess allowances carried forward from the 
pre-2021 period—even before addressing the question of how to implement 
AB 398’s price ceiling—is especially problematic given the lack of 
corresponding analysis on price-induced mitigation in the 2017 Scoping 
Plan.  

As others have recommended, if the Board is concerned about high market 
prices, then the appropriate solution is to set the price ceiling at whatever 
level policymakers consider an acceptable balance between program costs 
and stringency. Maintaining an excess supply of allowances in order to 

                                                        

42  ARB, Responses to SEQ Questions, supra note 25 at 6. 
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reduce program costs will only serve to undermine both the program’s 
environmental benefits and the Board’s reliance on cap-and-trade as a 
quantity-based instrument that delivers real reductions on the basis of a firm 
emissions budget.  

3. ARB’s response to Near Zero’s report repeats the same non-
answer ARB staff provided in testimony to the Legislature. 

Finally, we believe it is important to emphasize that this exchange is no 
different from one that occurred at a May 2018 oversight hearing before the 
Joint Legislative Committee on Climate Change Policies.  

The Joint Committee’s staff report reviewed ARB’s Post-2020 Caps Report 
and Near Zero’s Research Note, citing the error Near Zero identified and 
raising questions about the Board’s calculations.43 Prior to the hearing, the 
Committee’s chairman and lead author of AB 398, Assembly Member 
Eduardo Garcia, echoed these concerns in remarks to a reporter: 

“Our numbers don’t pencil out to be the same numbers they propose,” 
Garcia said. “We will go back and reexamine the numbers they are 
projecting. We have some questions about how they got there.”44 

One of us (Dr. Cullenward) testified at the hearing in his capacity as a 
member of the Independent Emissions Market Advisory Committee, 
repeating the concerns Near Zero had previously identified.45 ARB Deputy 
Executive Officer Edie Chang provided a response from the Board’s 

                                                        

43 Joint Legislative Committee on Climate Change Policies, Informational Hearing on 
Cap-and-Trade (May 24, 2018), 
http://climatechangepolicies.legislature.ca.gov/sites/climatechangepolicies.legislature
.ca.gov/files/Background%20Sheet_5.24.2018.pdf.  

44  Julie Cart, Checking the math on cap-and-trade, some experts say it’s not adding up. 
CALmatters (May 22, 2018), https://calmatters.org/articles/checking-the-math-on-
cap-and-trade-some-experts-say-its-not-adding-up/.  

45  Testimony of Dr. Danny Cullenward before Joint Legislative Committee on Climate 
Change Policies (May 24, 2018), https://www.ghgpolicy.org/s/2018-05-24-
Cullenward-testimony.pdf.  
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perspective. As to the error Near Zero identified in ARB’s Post-2020 Caps 
Report, Ms. Chang testified:  

I want to note that the Committee Report cites a paper that claims there 
is an error in our staff analysis. We’ve reviewed the paper and evaluated 
that claim. Our conclusion is that there is no error in our analysis. 
Simply put, the paper doesn’t realize that we made an adjustment, and it 
makes that adjustment again. Now, the specific issue is that the paper 
claims that our analysis doesn’t adjust the caps to account for the 
portions of covered sectors that are not covered [by the cap-and-trade 
program]—for example, fugitive emissions from the industrial sector. So 
this isn’t true. Our caps in the post-2020 program are set based only on 
the portion of the inventory that is covered by the program, just like the 
caps in the pre-2020 program.46  

In response to Ms. Chang’s testimony, one of us (Dr. Cullenward) sent a 
follow-up letter to the Joint Committee containing the same analysis as in 
Section 1, above, and provided a copy to Ms. Chang.47 Although the June 
2018 ARB Staff Presentation provides more detail on ARB’s view of the 
integrity of its post-2020 program caps, it is exactly as non-responsive as 
Ms. Chang’s testimony with respect to the error Near Zero identified in 
ARB’s work. 

We take no pleasure in pointing out ARB’s underlying mistake nor in 
identifying a pattern of non-responsive behavior. In fact, we would be very 
glad to leave this episode behind us and work with ARB on a serious analysis 
of allowance overallocation and program reforms.  

Furthermore, we appreciate that all projections of allowance overallocation 
are uncertain, and therefore we can understand why the Board might be 

46  Transcribed from video of the hearing published by The California Channel, 
http://calchannel.granicus.com/MediaPlayer.php?view_id=7&clip_id=5543 
(clip begins at 17:25 minutes).  

47  Letter from Dr. Danny Cullenward to the Joint Legislative Committee on Climate 
Change Policies (May 30, 2018), https://www.ghgpolicy.org/s/2018-05-30-
Cullenward-letter-to-JLCCCP.pdf.  
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cautious about making an intervention before the full extent of excess 
allowance banking is known. At the same time, it would be a mistake to 
wrongly insist, as the Board has now repeatedly asserted, that current 
program caps provide sufficient stringency in light of the gap between 
program caps and actual facility-level emissions to date. Drawing on recent 
reforms in cap-and-trade programs in the Northeastern U.S. and in Europe, 
we are confident that California could make dynamic program cap 
adjustments on the basis of empirical banking metrics that track the bank of 
excess allowances currently in the market—a bank that is large, growing, 
and if credible independent analysts are correct, could very well put 
California’s climate goals at risk unless properly managed in the near 
future.  

ARB is at an important crossroads. As one of the leading climate regulators 
in the world, the Board has built up enormous goodwill for its persistent 
efforts to decarbonize a growing economy—efforts that are all the more 
important at this challenging time in the United States. We also respect how 
the Board’s legacy in tackling California’s notorious local air pollution 
problems rests on a history of scientific integrity, policy ingenuity, and 
political leadership. There is no shame in having a cap-and-trade program 
with excess allowances; all of the other major programs in the world have 
confronted the same challenge. For example, the Northeastern States’ 
RGGI program and the European Union’s ETS have both implemented 
reforms to address the problem of excess allowances, but ARB has so far 
been unwilling to even run the numbers. We call on the Board to live up to 
its high standards and address the pressing issue of allowance overallocation 
with the seriousness it deserves.  
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Thank you for the opportunity to comment and please feel free to contact us 
if we can provide any additional information.  

Sincerely,  

 

 

Danny Cullenward   JD, PHD    Mason Inman 

 

 

Michael D. Mastrandrea   PHD 



Figure 1: ARB’s projection of “covered sector” emissions compared with historical 
covered emissions and Near Zero’s projection of “covered emissions.”  

 

ARB’s Post-2020 Caps Report incorrectly used projections of “covered sector” emissions from the 
PATHWAYS model, which includes about 10% more emissions each year than the facility-level 
“covered emissions” that are actually subject to the cap-and-trade program. Here, we show actual data 
in solid lines and projected data in dotted lines; the projections are color-coded with blue lines 
representing ARB’s erroneous choice of “covered emissions” and orange lines representing the 
smaller set of facility-level “covered emissions.” The black line indicates the annual program caps for 
2015-2030, from which we remove allowances sent to the program’s reserve accounts (APCR and 
Voluntary Renewable Electricity) and add a supply of offsets (5% for 2015-20, 3% for 2021-25, 4.5% for 
2026-30). The offset supply for 2015-2020 is based on historical compliance usage, and the 
assumptions for 2021-2030 match ARB’s assumptions in its Post-2020 Caps Report.  

ARB incorrectly calculates the reductions from the cap-and-trade program as the difference between 
the dotted blue line and the black line. In contrast, ARB’s method should have calculated program 
reductions as the difference between the dotted orange line and the black line. In years where the black 
line is above projected emissions, a surplus of allowances is available; where the black line is below 
projected emissions, the program has an allowance deficit, requiring emitters to reduce their emissions 
or use banked allowances for program compliance (see Figure 2).  
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Figure 2: Comparison of annual cap-and-trade program supply-demand balance (million metric tons of CO2e). 

 

Both panels show the annual compliance instrument surplus (green) and deficits (grey), which are determined by the difference between projected 
emissions and the supply of compliance instruments from the cap-and-trade program.  The panel on the left shows the effect of ARB’s inflated 
emission projections for “covered sector” emissions from the Scoping Plan scenario, which projects sector-wide emissions without any cap-and-
trade program effects. With artificially high projected emissions, the program appears to run a substantial cumulative allowance deficit (grey), 
which ARB interprets as the program reducing emissions in line with the program caps. In contrast, the panel on the right shows the expected 
outcome when ARB’s inflated emission projection is corrected. Rather than run a substantial allowance deficit, the program is expected to 
maintain a substantial annual surplus into the early to mid-2020s, and a cumulative surplus through 2030. If these surplus allowances are banked 
and used to maintain emissions at a level that exceeds program caps in the later 2020s, this would put the 2030 emissions limit at risk.  
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Fariya Ali 77 Beale Street, B29K 

          Expert Representative         San Francisco, CA 94105   
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                        fariya.ali@pge.com  

 

 

July 5, 2018 

Rajinder Sahota 

Assistant Division Chief 

California Air Resources Board 

1001 “I” Street 

Sacramento, CA 95814 

RE: Pacific Gas and Electric Comments in Response to the Air Resources Board’s  

June 21, 2018 Workshop on Amendments to the Cap-and-Trade Regulation 

 

Pacific Gas and Electric Company (PG&E) appreciates this opportunity to provide feedback in 

response to the Air Resources Board’s (ARB) June 21, 2018 workshop regarding amendments to 

the Cap-and-Trade Regulation (Regulation) pursuant to Assembly Bill 398 (AB 398) and ARB 

Board Resolution 17-21 (BR 17-21). 

 

PG&E continues to strongly support California’s greenhouse gas (GHG) emission reduction 

goals as established in AB 32 and SB 32. Maintaining a well-designed Cap-and-Trade Program 

that is sufficiently flexible and responsive will be critical to our progress towards these goals as 

they increase in difficulty between 2020 and 2030. To this end, PG&E provides comments in 

response to the June 21
st
 workshop below. These comments are divided into the following 

sections: 

 

 

I. Natural Gas Allocation 

II. “Overallocation” and Post-2020 Caps 

III. Allowance Budgets and Distribution of Removed Allowances 

IV. Establishing a Price Ceiling 

V. Sales at the Price Ceiling 

VI. Reserve Tiers (Price Containment Points) 

VII. Post-2020 Reserve Sales Mechanism 

VIII. Banking and Holding Limits 

IX. Use of Allowance Value  

X. Direct Environmental Benefits of Offsets 
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XI. CAISO Energy Imbalance Market Emissions

XII. Legacy Contracts

___________________________________________ 

I. Natural Gas Allocation

PG&E continues to urge ARB to return to a ~2% annual reduction for the natural gas allowance 

allocation. Doing so would acknowledge the higher costs that Renewable Natural Gas (RNG) 

procurement will impose on customers. Additionally, this would align with ARB’s methodology 

for the electric sector allocation, which accounts for the cost burden from the Renewable 

Portfolio Standard program and other complementary policies. 

Efforts to decarbonize the natural gas pipeline are already underway. PG&E and other 

stakeholders are actively pursuing a state-wide program that would foster cost-effective 

procurement of RNG in California. In addition, PG&E has filed an Advice Letter with the 

California Public Utilities Commission (CPUC) in support of a Voluntary RNG Procurement 

Pilot that seeks to purchase RNG to meet the compressed natural gas (CNG) vehicle fuel demand 

from PG&E’s 28 CNG stations that has recently been approved. Per SB 1383, the CPUC’s dairy 

pilot biomethane solicitation program is also underway and will approve at least five dairy 

biomethane projects for pipeline interconnection to investor-owned utilities in California by the 

end of 2018. 

In light of these and future efforts and the important role a decarbonized natural gas system will 

play in helping to achieve the state’s Short-Lived Climate Pollutant reduction goals, PG&E 

believes it would be appropriate to maintain the current rate of decline into the post-2020 period 

for the natural gas sector to protect customers, as noted in BR 17-21. 

II. “Overallocation”/Post-2020 Caps

PG&E appreciates ARB Staff providing additional explanation of their assessment of post-2020 

caps during the June 21 workshop.  While we agree with Staff that there are significant 

uncertainties in forecasting California GHG emissions through 2030, we believe Staff’s finding 

that “post-2020 caps constrain emissions to support steadily increasing carbon price signal” is 

reasonable (ARB Staff Presentation for June 21 workshop).  Accordingly, we reiterate our 

previous comments on this issue.  The Cap-and-Trade Program is working as intended – filling 

the gap between cumulative emissions achieved by complementary measures and the state’s 

GHG goals, as reflected in ARB’s adopted allowance budgets, and is doing so cost-effectively. 

Existing design features, including the auction reserve price, rapidly declining post-2020 caps, 

and transferring unsold allowances to the Reserve after two years are sufficient to ensure a 

steadily increasing carbon price signal.  Adjusting post-2020 caps to remove excess allowances 

will lead to higher costs for households and businesses. 

III. Allowance budgets and distribution of removed allowances
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PG&E reiterates our prior workshop comments on the distribution of removed allowances.  We 

recommend that the 52.4 MMT that ARB planned to add to the post-2020 Reserve be placed in 

the post-2020 Reserve tiers to help expand the capability of the Reserve tiers to function as 

intended.  In addition, we recommend that ARB not remove additional allowances from the post-

2020 budgets, including the 23 MMT Staff has proposed to remove due to changes in the offset 

usage limit.  We discourage ARB from responding to the Legislature’s action to tighten the post-

2020 program via lower offset usage limits with further actions to tighten the post-2020 program 

by removing allowances from the market.   

 

IV. Establishing a Price Ceiling 

PG&E reiterates our prior workshop comments on the price ceiling.  We also agree with Staff’s 

comments at the workshop that the price ceiling should not be reached quickly. However, we 

believe that where the price ceiling is set has far less of an impact on when that ceiling is 

reached. As Borenstein et al
1
 have shown, California’s marginal abatement cost curve after 

complementary measures could be quite steep. This implies that setting the price ceiling higher 

may not meaningfully delay when the price ceiling is reached.   

We believe that other design elements, like the size of the “speed bumps” along the way, can 

better achieve this objective of delaying the price ceiling. We believe ARB should look primarily 

to the six criteria laid out in AB398 and the prospects for the political viability of California’s 

carbon pricing program at various allowance prices in determining the price ceiling.   

V. Sales at the Price Ceiling 

PG&E supports a Price Ceiling sales structure that allows entities to procure allowances prior to 

compliance events. ARB’s proposals to restrict purchases appear reasonable and consistent with 

the intent of AB 398’s language to support sufficient supply for compliance.  

 

VI. Establishing Reserve Tiers (Price Containment Points) 

 

The Reserve Tiers should provide effective cost containment from rapidly escalating allowance 

prices to protect customers and provide an early signal to compliance entities to prepare for 

higher prices. The Reserve Tiers should also be set low enough to give the Independent 

Emissions Market Advisory Committee time to evaluate and recommend options to manage 

rising prices. PG&E refers ARB to our March 2 and April 26 comments for our specific Reserve 

Tiers design and implementation proposal.
2,3

  Our design recommendation is critically dependent 

on the setting of a reasonable price ceiling. If the price ceiling is set too high, the Reserve Tiers 

                                                 
1
 Available at:  https://ei.haas.berkeley.edu/research/papers/WP281.pdf   

2
 PG&E Comments in Response to March 2, 2018 Cap-and-Trade Workshop: https://www.arb.ca.gov/lists/com-

attach/47-ct-3-2-18-wkshp-ws-VWUBNFRkVzIFMgQ8.zip 
3
 PG&E Comments in Response to April 26, 2018 Cap-and-Trade Workshop: www.arb.ca.gov/lists/com-

attach/1209-ct-4-26-18-wkshp-ws-BTFddlZlVDELIAQ1.pdf  

https://ei.haas.berkeley.edu/research/papers/WP281.pdf
https://www.arb.ca.gov/lists/com-attach/47-ct-3-2-18-wkshp-ws-VWUBNFRkVzIFMgQ8.zip
https://www.arb.ca.gov/lists/com-attach/47-ct-3-2-18-wkshp-ws-VWUBNFRkVzIFMgQ8.zip
https://www.arb.ca.gov/lists/com-attach/1209-ct-4-26-18-wkshp-ws-BTFddlZlVDELIAQ1.pdf
https://www.arb.ca.gov/lists/com-attach/1209-ct-4-26-18-wkshp-ws-BTFddlZlVDELIAQ1.pdf
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would not be effective at containing costs and an alternative approach to setting the price of the 

tiers should be considered.  

 

VII. Post-2020 Reserve Sales Mechanism 

For clarity, PG&E supports a sale structure that aligns with the existing program design. ARB 

should continue with its current Quarterly Reserve Sales. Alternative approaches that increase 

the difficulty of procuring instruments needed for compliance prior to the reaching the Price 

Ceiling should be avoided. As noted in the section above, ARB’s current proposal for sales at the 

Price Ceiling is already sufficiently restrictive. Additional restrictions on Reserve Tiers sales 

would add an unnecessary administrative burden for both ARB and compliance entities. Market 

participants should have the flexibility to procure from the Reserve prior to potentially being 

pushed into the Price Ceiling sale.  

VIII. Banking and Holding Limits 

 

PG&E reiterates its comments from the March and April workshops that current banking and 

holding rules should be maintained for the post-2020 period. PG&E also maintains that 

compliance instruments should not have expiration dates, and those in private accounts post-

2020 should not be de-valued. 

 

IX. Use of Allowance Value 

Staff proposed specific language in the second version of the Preliminary Discussion Draft that 

restricts electric and natural gas utilities from using allocated allowance proceeds for activities 

other than as described. PG&E has two main concerns with the proposed regulation text: 

1. Eligible uses seem to exclude support for education and outreach activities, such as costs 

associated with outreach efforts related to distribution of the California Climate Credit. 

This applies to both the Electric Distribution Utility and the Natural Gas Supplier 

sections (§ 95892 and § 95893). 

2. As written, the amended text offers many more allowable cost categories for electric 

distribution utilities than is offered for natural gas suppliers. For example, allowable uses 

include “construction of eligible renewable energy resources,” “support for renewable 

energy resources,” “purchase of generation from eligible renewable energy resources,” 

“switching from natural gas,” and “infrastructure projects or other projects supporting 

active transportation, zero-emission vehicles, or public transportation” with nothing 

comparable in the Natural Gas Suppliers section. In the interest of equitable treatment 

and to drive the most cost-effective and innovative GHG reduction strategies, we 

encourage Staff to address this discrepancy by including allowable cost categories for 

renewable natural gas infrastructure, renewable natural gas integration, and other projects 

supporting GHG emissions reductions and near-zero emissions vehicles or public 

transportation.  
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X. Interpreting “Direct Environmental Benefits” 

In the most recent workshop presentation, ARB interpreted the AB 398 “direct environmental 

benefits”, or DEBS, requirement as “in addition to GHG reductions or removals that [the] 

Program credits”.
4
 PG&E has been, and remains, a strong proponent of offsets as real GHG 

emission reductions from uncapped sectors that, in some cases, can be achieved at lower cost 

than other GHG emission reductions, reducing the overall cost of the Cap-and-Trade program 

and thereby its economic impact on California consumers. Offsets are intended to reduce GHG 

emissions. Requiring projects to provide additional benefits may introduce new costs that lessen 

or eliminate the cost-containment and cost-saving benefits of these projects. PG&E supports a 

healthy and robust offset supply and believes that cost-effectiveness is a critical part of a 

sustainable program.   

PG&E reiterates our previous comments that: a) the DEBS requirement should not preclude out-

of-state projects that may provide in-state benefits, b)offset projects located within the state of 

California should automatically earn designation as a DEBS, both for past and future Air 

Resources Board Offset Credit (ARBOC) issuances, and c) ARB should consider ways to 

recognize the significant DEBS that Ozone Depleting Substances destruction projects provide. 

These recommendations support the cost-containment benefits of a healthy offset supply while 

meeting the spirit of the DEBS provision.  

Finally, PG&E agrees with other stakeholders that the DEBS requirement should not be applied 

retroactively to projects that have already received issuance. Retroactive application would incur 

significant costs to CARB, offset developers, and owners. It would also disrupt the offset 

marketplace. Evaluating over 90 million issued offsets would impose a significant administrative 

burden on ARB, which would be counter to ARB’s stated desire that their approach be practical 

and implementable. 

XI. CAISO EIM Proposal 

 

The California Independent System Operator (CAISO) and ARB have devised an approach for 

capturing the GHG “leakage” that is caused by imports into California scheduled by the Energy 

Imbalance Market (EIM) and assigning responsibility for allowances to cover the leakage to 

buyers of EIM energy in CAISO. While the approach is not perfect, it may be adequate, 

especially given that the energy transacted in EIM is much less than the energy transacted in the 

Day-Ahead market in CAISO. However, PG&E would suggest that CAISO and ARB track the 

leakage calculated in EIM and ensure that there is not a systematic distortion that participants 

may use to their advantage or that distorts the energy market. 

                                                 
4
 Air Resources Board June 21

st
 workshop on “Potential Amendments to the Cap-and-Trade Regulation”, slide 26 
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For each resource in an EIM Entity that participates, EIM will use the base schedule and bid 

submitted to define the maximum import into CAISO that EIM can schedule from the resource. 

This will be used as a limit by EIM. After EIM develops schedules and ascribes imports to 

resources, CAISO and ARB will determine the amount of GHG emissions that were not captured 

by the EIM model to define the leakage. CARB will define the additional GHG allowances that 

must be surrendered to cover the leakage. California entities buying energy in the EIM will be 

responsible for purchasing the allowances to cover the leakage. The drawback of the approach is 

that the cost of the allowances for leakage will not be considered in the EIM least cost dispatch 

and so the market cannot respond to these costs. Once the allowances for leakage are included, it 

may well be that the EIM dispatch is no longer least cost resulting in a loss of efficiency. In 

addition, EIM may not be able to adjust the dispatch to avoid the leakage of GHG emissions 

even if there were another dispatch with lower emissions and costs. PG&E would request that 

CAISO and ARB track this to evaluate whether this is a material problem. 

 

XII. Legacy Contracts 

 

PG&E reiterates its recommendation to not include any provisions that would re-insert 

allowance allocations for a Legacy Contract Generator without an Industrial Counterparty.   

PG&E understands that Staff seeks to: (1) encourage renegotiation of Legacy Contracts, and (2) 

determine if post-2020 allocation is necessary and appropriate. It is PG&E’s belief that those two 

actions fundamentally conflict:  the ability to request and obtain a free allocation of allowances 

from ARB can hinder a meaningful and complete renegotiation of contracts to address GHG 

costs.   

Conclusion 

PG&E continues to support Cap-and-Trade as a program that will help the state meet its 

aggressive environmental goals while maintaining a healthy economy. We look forward to 

working with ARB staff to further refine the Regulation in line with AB 398 and BR 17-21. 

Please feel free to contact me if you have any questions or concerns. 

Sincerely, 

/s/ 

Fariya Ali 



 

 

 

 

July 5, 2018 

RE: CAP-AND-TRADE REGULATION COMMENTS 

California Air Resource Board and Staff, 

Comite Civico del Valle would like to thank you for allowing us to offer input regarding the Potential 

Amendments to Cap-and-Trade Regulation Workshop, June 21, 2018.  

It is CCV’s understanding, in accordance with AB 398, that the definition of a Direct Environmental 

Benefit project (DEBs) is the reduction or avoidance of emissions of any air pollutant in the state or the 

reduction or avoidance of any pollutant that could have an adverse impact on waters of the state.  We 

further comprehend this requirement to be dichotomized as follows:  

 Offset projects that, after satisfying CARB specified standards, generate a DEB. This would 

include water pollution reducing projects either located in California or adjacent to a body of 

water flowing into California.  

 Offset projects that fail to fulfill DEBs requirements as specified per CARB’s standards. These 

projects can then be reviewed by CARB on an individual basis to uphold their case, a process 

that has yet to be defined by CARB. 

Although this dichotomy is beneficial by establishing rules for inclusion and allowing potential projects 

to justify their case individually, it fails to specifically detail or limit the process in justifying a project as 

providing a DEB. Furthermore, DEBs, by this definition, are diverted to other states as opposed to 

disadvantaged communities in California. 

It is our recommendation that direct environmental benefits to California air or water quality must be 

well defined, in detail, by CARB. We believe the process to argue each case individually must be 

determined and outlined as well. CCV understands the complexity of this dilemma to implement both 

the legislative intent of AB 398 and CARB’s regulations with respect to interstate commerce regulation. 

We believe this will be most beneficial to all communities of California, specifically our most 

disadvantaged.   
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July 5, 2018 
 
Rajinder Sahota, Asst. Division Chief 
Industrial Strategies Division 
California Air Resources Board (CARB)  
1001 I Street 
Sacramento, CA 95814 
 
RE: Presentation at June 21, 2018 workshop and version two of Preliminary Discussion Draft of Potential 
Changes to the Regulation for the California Cap on Greenhouse Gas Emissions and Market-Based 
Compliance Mechanisms 
 
Dear Ms. Sahota: 
 
The American Carbon Registry (ACR), a CARB-approved Offset Project Registry (OPR) for the California 
cap-and-trade program, welcomes the opportunity to offer comments in relation to the June 21, 2018 
workshop and version two of CARB’s Preliminary Discussion Draft of Potential Changes to the Regulation 
for the California Cap on Greenhouse Gas Emissions and Market-Based Compliance Mechanisms.  Amid 
the debate around offsets, we wish to ensure that the intent of AB 398 is accurately translated into 
regulation, consistent with the exact statutory language and recent comments by the bill author, 
Assemblyman Eduardo Garcia. 
 
All projects in California should automatically qualify as providing Direct Environmental Benefits in-
State (DEBS).   
Projects in-state comport with any proposed interpretation of DEBS.  That in-state livestock digester and 
forestry projects exhibit DEBS is not in dispute.  Conventional air pollutants, as well as surface and 
groundwater contamination, are avoided or reduced.  Perhaps less clear, though no less real, are the DEBS 
associated with destruction of ozone depleting substances (ODS). 
 
By destroying ODS, damage to the ozone layer is avoided.  Skin cancer risk is reduced.  With respect to air 
pollution, AB 398 defines DEBS as “the reduction or avoidance of emissions of any air pollutant in the 
state.”  Like greenhouse gases (GHGs), ODS endanger public health and welfare and are, thus, air 
pollutants.  Offset projects that collect ODS in California inherently avoid the release of these air pollutants 
in the state.  Avoided ODS emissions, therefore, fall squarely within the definition of DEBS. 
 
Some stakeholders have opined that the benefit of a protected ozone layer is insufficiently “direct.”  
Fortunately, legislators have already made clear the meaning of DEBS in entirety.  Specific interpretations 
of “direct” redefine DEBS itself.  Attempts to redefine DEBS should rightfully be disregarded in favor of 
the statutory definition. 
 
Furthermore, the Compliance Offset Protocol for ODS Projects includes CFC-13.  By science and regulation, 
CFC-13 is a volatile organic compound (VOC).  CFC-13 is not among the VOCs that U.S. EPA exempts from 
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regulation due to negligible photochemical reactivity.  Emissions of CFC-13 are deemed to contribute to 
ground-level ozone formation, a health hazard with which millions of Californians are all too familiar. 
 
Offset projects result in uncredited GHG reductions. 
Projects can reduce GHGs outside of the protocol. 
Projects are not given credit for reducing GHGs beyond the scope of the applicable protocol.  For example, 
the metered methane destruction at livestock digesters is almost always higher than the modeled value.  
In such cases, the modeled figure is used, as it accounts only for methane from manure and only for that 
amount of methane conservatively expected from manure.  One reason for higher methane destruction 
could be that off-site commercial wastes have been added.  The project does not receive offsets for this 
contribution to mitigating climate change. 
 
GHGs within scope of a given protocol can be under-credited. 

1) Certain projects are given credit for fewer emissions reductions than metering or models indicate, 
even when the reductions are within the applicable protocol.  In the livestock digester example 
above, changes to feed could elevate the methane from manure, but crediting is limited to that 
the model allows.  In the case of methane destruction at abandoned mines, uncertainty 
deductions substantially reduce offsets for mines that did not utilize a drainage system while 
active.  Of the methane destruction values metered or modeled (using default hyperbolic decline 
curve emission rate coefficients), the lower number is used, and then a further 20% deduction is 
applied.  In all likelihood, the result is significant under-crediting. 

2) The global warming potential (GWP) values used to calculate the emissions reductions achieved 
by offset projects are low.  Under current CARB regulations, offset issuances are based on the 
GWPs of the Intergovernmental Panel on Climate Change (IPCC) second assessment report (AR2).  
The most recent science indicates that AR2 GWPs understate the emissions reductions being 
achieved.  From 2021, the GWPs from the IPCC fourth assessment report (AR4) will be used, but 
the GWPs will still be lower than current scientific consensus.  To illustrate, the IPCC fifth 
assessment report (AR5) indicates a 100-year GWP for methane that is 12% higher than that of 
AR4 and 33.3% higher than that of AR2.  The regulatory process inevitably lags the science.  The 
consistent result is that offsets reflect fewer emissions reductions than are actually realized.   
 

Use of 100-year GWPs for offset projects that reduce short-lived climate pollutants (SLCPs) understates 
the climate benefits. 
For consistency across protocols, use of a 100-year GWP is an understandable accounting convention.  
However, the amplified near-term impact of SLCPs indicates that 20 years is a more meaningful time 
frame.  CARB’s SLCP strategy affirms this perspective with its use of 20-year GWPs.  Under AR5, the 20-
year GWP for methane is 84, triple the 100-year GWP of 28.  For refrigerant CFC-11, the 100-year GWP is 
4,660, compared to 6,900 over 20 years.  For CFC-12, the difference is less dramatic but still material: a 
100-year GWP of 10,200 versus a 20-year GWP of 10,800.  (Similar divergences are found in AR2 which, 
as noted above, is currently used to quantify offsets.)  Offset projects that destroy methane and ODS are 
delivering climate benefits that far outstrip the credits given. 
 
GHG reductions anywhere provide DEBS. 
At the May 23, 2018 hearing of the Joint Legislative Committee on Climate Change Policy, the author of 

AB 398, Assemblyman Eduardo Garcia, expounded on the intent of the DEBS provision: “…The thought 

has been how do we ensure that we’re addressing the local problems: clean air, clean water….It was 

drafted and crafted specifically this way to meet the restrictions or limitations of the law, that could 
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allow us to meet these overall objectives….[Direct environmental benefits] was the appropriate 

approach, and as the author of the bill I wanted to let you know that that’s what we meant and nothing 

beyond that…” 

Assemblyman Garcia’s comments can be understood to support our view that the intent of the law was 

to direct CARB to provide assurance of DEBS, not to restrict GHGs reductions from qualifying as DEBS 

and certainly not to limit projects to those in California.  No bright line was drawn at the borders of 

California.  The DEBS approach was taken as a legitimate alternative, not as a differently worded in-state 

requirement or a preference for one path to healthy air and water over another. 

Assemblyman Garcia highlighted local air and water quality concerns.  The detrimental role of GHGs in 

air and water quality is established science. 

GHGs cause higher temperatures, increasing ground level ozone formation and its concomitant 

respiratory health effects.  As a secondary pollutant, some might claim ground-level ozone is not an 

“emissions” reduction or avoidance covered by the DEBS definition.  Such a distinction is not only 

meaningless but legally risky.  By improving local air quality, the intent of AB 398 is met.  To assert that 

this air quality improvement doesn’t qualify as DEBS because the ozone was formed, rather than 

emitted, in-state raises serious Constitutional issues around interstate commerce.  That would be to 

disqualify the desired result only because it was generated by investment outside state borders. 

For water impacts, AB 398 defines DEBS as “…reduction or avoidance of any pollutant that could have an 

adverse impact on waters of the state.”  GHGs are pollutants that adversely impact waters of the state.  

For example, diminished surface and ground water concentrate pollutant loads.  Reducing or avoiding 

GHGs anywhere delivers DEBS.  The GHG-water linkage is well supported by the science and is 

recognized in State policy and plans.  ACR elaborated on this extensively in our comment letter dated 

March 16, 2018. 

 
We appreciate the opportunity to provide these comments, and we look forward to continued 
engagement as the process moves forward.  If you would like to further discuss our thoughts, please feel 
free to get in touch. 
 
 
Respectfully, 

 
Arjun Patney 
Policy Director, American Carbon Registry 
an enterprise of Winrock International 
arjun.patney@winrock.org 
 



                      
July 5, 2017

Rajinder Sahota
Chief, Climate Change Program Evaluation Branch
California Air Resources Board
1001 I Street – P.O. Box 2815
Sacramento, CA 95812

Re: Gas Utility Group (GUG) Comments on the June 2018 Cap-and-Trade Workshop

Dear Ms. Sahota: 

These comments are respectfully submitted on behalf of investor-owned, natural-gas distribution 
utilities (IOUs): Pacific Gas and Electric Company (PG&E), Southern California Gas Company 
(SoCalGas), San Diego Gas & Electric (SDG&E), Southwest Gas Corporation, and publicly-
owned natural gas distribution utilities (POUs) serving the Cities of Long Beach, Palo Alto and 
Vernon. All of the above utilities are referred to collectively as the Gas Utility Group (GUG) or 
Utilities. The GUG appreciates this opportunity to comment on the California Air Resources 
Board’s (CARB) June 21, 2018 workshop (Workshop) which continued the informal stakeholder 
discussion on potential changes to the Post-2020 Cap-and-Trade Regulation.
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The GUG provides comments on the following topics: 1) Equitable treatment for natural gas 
allowance allocation 2) Setting the price ceiling in accordance with statute; 3) The reserve tiers;
4) Offset credits and direct environmental benefits; 5) Allowance allocation and post-2020 cap-
setting; and 6) Eligible uses of allowance proceeds. The comments below address each of these 
topics: 

1. Equitable Treatment for Natural Gas Allowance Allocation

Allowance allocation for natural gas utilities continues to be an important issue for the GUG.
Maintaining the current rate of decline for the post-2020 Cap Adjustment Factors (CAFs) is 
critical to the protection of utility customers and to providing equitable treatment between the 
natural gas and electric sectors.

Currently, the electric utility sector is recognized for early action and the additional cost burdens
of complementary policies such as the Renewable Portfolio Standard and energy efficiency 
measures. The GUG acknowledges that this is appropriate and necessary given the required 
investments and costs associated with reducing greenhouse gas (GHG) emissions in California’s 
electric sector. Accounting for these costs holistically through allowance allocation is an 
efficient way to balance the dual goals of protecting utility customers from rate shock and 
meeting the state’s climate objectives.  

The natural gas sector is making significant and material steps towards decarbonizing the 
pipeline, which also requires substantial investment. The following activities highlight some of 
the decarbonization efforts currently underway:

SoCalGas and PG&E have both filed Advice Letters1,2 with the California Public 
Utilities Commission (CPUC) in support of a Voluntary Renewable Natural Gas (RNG)
Procurement Pilot that seeks to purchase RNG to meet the compressed natural gas (CNG) 
vehicle fuel demand from utility-owned CNG fueling stations. PG&E has received 
approval of their Advice Letter which is effective as of June 18, 2018.
The City of Palo Alto approved a Carbon Neutral Natural Gas Plan3, which sets in 
motion a strategy to achieve carbon neutrality for the gas supply portfolio. All Palo Alto 
gas customers pay a 4 cent-per-therm surcharge in addition to any Cap-and-Trade 
compliance charges. 
In January 2014, the CPUC approved SoCalGas’ application to offer a Biogas 
Conditioning/Upgrading Services Tariff in response to customer inquiries and requests4.

1 SoCalGas Advice Letter #5295: https://www.socalgas.com/regulatory/tariffs/tm2/pdf/5295.pdf
2 PG&E Advice Letter 3961-G: https://www.pge.com/tariffs/assets/pdf/adviceletter/GAS_3961-G.pdf
3 City of Palo Alto Carbon Neutral Natural Gas Portfolio Plan: 
https://www.cityofpaloalto.org/civicax/filebank/documents/54160
4 SoCalGas Biogas Conditioning/Upgrading Services. Schedule No. GO-BCUS: 
https://www.socalgas.com/regulatory/tariffs/tm2/pdf/GO-BCUS.pdf
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This service is designed to meet the current and future needs of biogas producers seeking 
to upgrade their biogas for beneficial uses such as pipeline injection, onsite power 
generation, or compressed natural gas vehicle refueling stations.
Per SB 1383, the CPUC’s dairy pilot biomethane solicitation program is also underway 
and will approve at least five dairy biomethane projects for pipeline interconnection to 
investor-owned utilities in California by the end of 2018.5

Many GUG members are actively engaged in pursuing the creation of a state-wide 
program that would foster cost-effective procurement of RNG in California.6

As the natural gas sector seeks to decarbonize, RNG will play an important role in achieving the 
State’s climate goals by providing a lower-emission, beneficial use for Short-Lived Climate 
Pollutants (SLCPs) that are currently being released directly into the atmosphere as methane, or 
flared. An increasingly decarbonized gas supply can:

Enable near-term GHG reduction of medium and heavy-duty transportation while also 
improving air quality and supporting successful implementation of the Low Carbon Fuel 
Standard,
Provide cleaner fuel for ongoing thermal electric generation which supports integration 
of renewable resources and grid reliability, and
Provide cleaner fuel for customer end-uses, especially in difficult to electrify industrial 
applications. 

But these efforts do not come without a cost. Increasing the rate of decline for the Post-2020
CAFs and thereby, reducing the natural gas allowance allocation, only exacerbates the 
accumulating costs to ratepayers and stifles decarbonization efforts. In light of the activities 
mentioned above and future efforts to help decarbonize the natural gas system, the GUG 
believes it would be appropriate to maintain the current CAF rate of decline into the post-2020
period for the natural gas sector in order to protect customers, as noted in Board Resolution 17-
21.

2. Setting the Price Ceiling in Accordance with Statute

The GUG appreciates the difficulty in determining an appropriate ceiling price. We urge CARB
to use the following criteria as laid out in the AB 398 legislation, as required by law:

To avoid adverse impacts on resident households, businesses, and the state’s economy.

To consider the 2020 tier prices of the Allowance Price Containment Reserve (APCR).

5 As directed by SB 1383, CPUC instituted R.17-06-015 to implement the dairy biomethane pilot: 
http://www.cpuc.ca.gov/renewable_natural_gas/
6 SB 1440 (Hueso). Energy: biomethane: biomethane procurement program: 
https://www.socalgas.com/regulatory/tariffs/tm2/pdf/GO-BCUS.pdf
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To consider the Social Cost of Carbon (SCC).

To consider the auction reserve price.

To minimize economic and environmental leakage. 

To consider the cost per metric ton of greenhouse gas emissions reduction to achieve the 
statewide emissions targets established in Sections 38550 and 38566.

We recommend that ARB stay focused on the above considerations of the statute and not drift 
into other pricing related objectives and considerations such as internal corporate carbon pricing.  
Furthermore, the GUG feels that it is important to use a relevant and defensible price ceiling to 
protect from threatening the long-term viability and support for the Cap-and-Trade Program 
within the Western Climate Initiative (WCI) and other jurisdictions with which it might link in 
the future. To accomplish these objectives and maintain consistency with the current program 
design, we support a 2030 price ceiling range of $60-$80 per metric ton (in 2015 dollars), which
is greater than the SCC used in the 2030 Scoping Plan.   

3. Reserve Tiers (Price Containment Points) 

The GUG agrees with stakeholder comments that the Reserve Tier (RT) prices should be low 
enough to help protect customers before prices reach the ceiling and provide early signals to 
compliance entities and to give the Independent Emissions Market Advisory Committee time to 
evaluate and recommend possible program corrections, if needed. Effective cost containment is 
necessary to avoid rapidly escalating allowance prices and to help balance supply and demand in 
the market over time.

In previous comments, GUG members have advocated for setting the RT prices at one-third and 
two-thirds of the price ceiling. An additional consideration, and as suggested at the Workshop, is 
to set the RT prices so that they are bound to the annual floor price. This approach has two 
additional benefits: 1) the floor prices already account for inflation and have a built-in escalation 
rate and 2) there is a better grasp and broader consensus on the existing floor prices than the 
price ceiling, which has seen considerable divergence in stakeholder preferences. We maintain 
that the RTs would be more effective if spaced somewhat evenly between the floor price and 
ceiling price, rather than being clustered together near the ceiling. If the RTs are placed too close 
together or too close to the ceiling price, we fear they would be ineffective and fail to act as a 
brake on short-term price spikes as intended by the authors of AB 398. The risk is that policy 
makers might intervene and suspend the program due to price spikes, whereas a more gradual 
price trajectory provides opportunities to evaluate and refine the program, which would help 
mitigate potential risk to households, businesses and the viability of the program. 

In addition, the GUG believes that for the RTs to be effective they must have sufficient volume. 
We commented on this topic in previous Workshops and will summarize here. We suggest 
transferring APCR allowances and unsold allowances into the RT reserves. Therefore, the GUG 
recommends that the 52.4 MMT that CARB planned to add to the post-2020 Reserve be placed 
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in the RTs. Placing these allowances in the RTs would increase their effectiveness in mitigating 
rising allowance prices and help ease the transition to higher prices. Reserving them for the price 
ceiling does not help to reduce adverse impacts on residential households, businesses and the 
state’s economy nor to minimize economic and environmental leakage . Additional ways to 
bolster the RTs would contribute to the stability of the program, reduce the possibility of 
reaching the price ceiling and protect Californians from intolerable increases in carbon costs. 

4. Offset Credits and Direct Environmental Benefits

The GUG continues to support offset projects that provide real, additional, quantifiable, and 
verifiable GHG emission reductions. These projects can provide reductions from uncapped 
sectors like agriculture and forestry, and in some cases, can be achieved at lower cost than other 
GHG emission reductions, reducing the overall cost of the Cap-and-Trade Program and thereby 
its economic impact on California consumers.

While AB 398 reduced the overall usage limits of offset credits for compliance entities from the 
current level of 8% to 4% between 2021 and 2025 and 6% between 2026 and 2030, we urge 
CARB to take a less restrictive view of the geographic source of offsets. The GUG continues to 
recommend that all projects located in California should automatically meet “Direct 
Environmental Benefits” standards for both past and future offset credits, and out-of-state offset 
projects can meet the standards by demonstrating they provide environmental benefit to 
California. 

In the June 21 workshop, CARB stated that they believe “DEBs are in addition to GHG 
reductions or removals that [the] Program credits.”7 This position is concerning because it 
discounts the science-based environmental benefits from reducing GHGs to mitigate climate 
change, which is the basis of the offset program. This further limitation could stifle the offset 
market when it already faces additional post-2020 restrictions to California-based offsets and the 
reduced offset usage limits. ARB should consider legislative intent and stakeholder input in the 
context of established science and program design. It will be important to the viability of offset 
credits as an effective compliance vehicle to define DEBs in a sensible way that is not overly 
restrictive to the burgeoning offset market nor too burdensome to enforce. For example, the 
DEBs requirement should not be applied retroactively to projects that have already received 
issuance as it would be very difficult to implement, incurring significant costs to CARB and 
project owners while also disrupting the offset market.

7 California Air Resources Board. “Potential Amendments to the Cap-and-Trade Regulation”, Slide 26. June 20, 
2018
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5. Allowance Allocation and Post-2020 Cap-Setting 

Certain stakeholders are concerned with the fact that covered emissions have been lower than the 
annual caps in the Regulation, referring to this as “overallocation” or “oversupply.” The GUG 
does not view this as a failure, but as a success of the Cap-and-Trade program. The state is on 
track to achieve the 2020 emissions target early. We agree with Staff’s thinking on this issue in 
that the program is working as intended and that any modifications warrant more thoughtful and 
in-depth evaluation. We also share Staff’s concerns that making the market more stringent would 
only penalize covered entities for early action in reducing greenhouse gases and incent covered 
entities to only do the minimum going forward.

Available analyses, such as the report from the University of California Energy Institute,8

generally project that allowance demand will exceed supply sometime before 2030, even when 
including the purchase of previously banked allowances. When this occurs, prices will increase, 
and could increase dramatically. Permanent removal of allowances from the market will restrict 
supply and accelerate potential allowance price spikes. While cumulative in-state emissions will 
be lower, this allowance supply reduction will necessarily cause compliance costs to be higher, 
and at higher prices, economic leakage, emissions leakage, and greater negative impacts to 
households are likely to occur. The GUG believes the current mechanism to address periods of
low demand by transferring unsold allowances to the APCR after 24 months is an adequate 
safeguard. 

On a similar topic, ARB sets annual emission budgets to steadily increase the price signal and 
constrain the amount of allowable emissions to meet the emissions target. Recently, there had 
been confusion amongst certain stakeholders as to how these caps are established. The GUG 
appreciates that Staff took time during the Workshop to walk through the steps of the 
methodology and clear the record of misunderstanding on this topic.  

6. Eligible Uses of Allowance Proceeds 

Staff proposed specific language in the second version of the Preliminary Discussion Draft that 
restricts electric and natural gas utilities from using allocated allowance proceeds for activities 
other than as described. 

The GUG wishes to identify two main concerns with the proposed regulation text:

1. Eligible uses seem to exclude support for education and outreach activities, such as costs 
associated with outreach efforts related to distribution of the California Climate Credit.
This applies to both the Electric Distribution Utility and the Natural Gas Supplier 
sections (§ 95892 and § 95893).

8 Severin Borenstein, James Bushnell, and Frank Wolak, "California's Cap-and-Trade Market Through 2030: A 
Preliminary Supply/Demand Analysis" (July 2017) Working Paper 281.
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2. As written, the amended text offers many more allowable cost categories for electric 
distribution utilities than is offered for natural gas suppliers. For example, allowable uses 
include “construction of eligible renewable energy resources,” “support for renewable 
energy resources,” “purchase of generation from eligible renewable energy resources,” 
“switching from natural gas,” and “infrastructure projects or other projects supporting 
active transportation, zero-emission vehicles, or public transportation” with nothing 
comparable in the Natural Gas Suppliers section. In the interest of equitable treatment 
and to drive the most cost-effective and innovative GHG reduction strategies, we 
encourage Staff to address this discrepancy.

To assist with remedying these concerns, the GUG makes the following suggested edits to the 
regulation text (edited sections are in red):

1) Revised section §95893(d)(3).

(B)     Other GHG Emission Reduction Activities.  Programs or activities 
other than energy efficiency, for which the natural gas supplier can demonstrate 
quantifiable GHG emission reductions per section 95893(d)(4), including funding
projects or activities that reduce emissions of the natural gas pipeline, such as bringing 
renewable natural gas into the system.

(C)    Education and Outreach. Programs or activities that educate the public 
on the indirect or direct reduction in GHG emission reductions or that relate to outreach 
on the California Climate Credit.

(CD) Non-Volumetric Return to Ratepayers. (no changes to this section)

(DE) Administrative Costs. Allocated allowance proceeds may be used for 
all costs related to the implementation of sections 95893(d)(3)(A)-(D).

2) Revised section § 95893(d)(4).

(4) Natural gas suppliers must demonstrate quantifiable GHG emissions 
reductions for each use of allocated allowance auction proceeds undertaken under 
sections 95893(d)(3)(A)-(B), as applicable, as described in section 95893(e)(4)(B).

The GUG can appreciate Staff’s intention to clarify allowable uses of auction proceeds,
although we believe that the currently proposed language could benefit from explicitly including 
education and outreach activities as allowable costs, and including additional activities that 
reduce GHG emissions such as bringing renewable natural gas into the natural gas system. Staff 
comments during the Workshop were indicative that they understand these issues but having the 
regulation text reflect their sentiment would help eliminate the ambiguity. 

In conclusion, the GUG believes that the viability and health of the post-2020 Cap-and-Trade 
program can be strengthened by the appropriate application of the modifications directed by AB 
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398 and BR 17-21, including further consideration of natural gas allocation. Again, the GUG 
thanks CARB for this opportunity to comment on the Workshop, and we look forward to 
additional dialogue. Please contact the members of the GUG if you have any questions or 
concerns about these comments.

Sincerely,

Tim Carmichael 
Tim Carmichael
Agency Relations Manager, Energy and 
Environmental Affairs
SoCalGas and SDG&E

Mark Krausse
Director
Pacific Gas and Electric

Debra Gallo
Director, Public Affairs
Southwest Gas Corporation

 

Tony Foster 
Tony Foster
Business Operations Manager
City of Long Beach

Kelly Nguyen 
Kelly Nguyen
General Manager
Vernon Public Utilities

Ed Shikada 
Ed Shikada
General Manager of Utilities
City of Palo Alto 
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Executive Summary 

Todd Schatzki and Robert N. Stavins1 

July 2018  

California’s Greenhouse Gas (GHG) cap-and-trade program is a key element of the suite of policies 
the State has adopted to achieve its climate policy goals.  The passage of AB 398 (California Global 
Warming Solutions Act of 2006: market-based compliance mechanisms) extended the use of the cap-and-
trade program for the 2021-2030 period, while also specifying modifications of the program’s “cost 
containment” structure and directing CARB to “[e]valuate and address concerns related to overallocation 
in [ARB’s] determination of the allowances available for years 2021 to 2030.”  The changes being 
considered by CARB will not only affect the program’s stringency, but also its performance by affecting 
the ability of the “cost containment” structure to mitigate allowance price volatility and the risk of suddenly 
escalating allowance prices.   

This white paper addresses key design issues that were identified by the legislature in AB 398 and 
have been identified by CARB in its “Preliminary Concepts” white paper, including: 

1. Price levels for the Price Ceiling and Price Containment Points;  

2. Allocation of allowances between the auction budgets, Price Containment Points, and Price 
Ceiling; 

3. “Overallocation” of GHG allowances; and 

4. The program’s administrative and operational rules, including:  (1) procedures for distributing 
allowances to the market from the Price Ceiling or Price Containment Points; (2) procedures 
for using allowances once distributed; and (3) banking rules. 

 

Price Levels for the Price Ceiling and Price Containment Points 

CARB must establish specific price levels for the Price Ceiling and Price Containment Points.  
When setting the price for the Price Ceiling, there are a number of considerations that are relevant and 
useful from an economic perspective, including the estimated social cost of carbon, the risk of emission 

 

1 Dr. Schatzki is a Vice President at Analysis Group.   Stavins is A. J. Meyer Professor of Energy and Economic 
Development, John F. Kennedy School of Government, Harvard University; University Fellow, Resources for the 
Future; and Research Associate, National Bureau of Economic Research.  He is an elected Fellow of the Association 
of Environmental and Resource Economists, was Chairman of the U.S. Environmental Protection Agency’s 
Environmental Economics Advisory Committee, and served as Lead Author of the Second, Third, and Sixth 
Assessment Reports and Coordinating Leading Author of the Fifth Assessment Report of the Intergovernmental Panel 
on Climate Change.   Institutions listed are for purposes of identification only, implying no endorsement of this work.  
Support was provided by the Western States Petroleum Association, but the opinions expressed are exclusively those 
of the authors.  Research assistance was provided by Jonathan Baker and Tyler Farrell.  To request further information 
or provide comments, Dr. Schatzki can be reached at: tschatzki@analysisgroup.com.   

mailto:tschatzki@analysisgroup.com
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leakage, linkages with other cap-and-trade systems and/or other types of climate policy instruments in other 
jurisdictions, and continuity with prior market rules:   

• The social cost of carbon reflects the estimated damages that an additional ton of GHG 
emissions will have on society, and thus is a key economic consideration in setting the 
Price Ceiling.  Setting the Price Ceiling above the social cost of carbon creates incentives for 
covered sources to undertake abatement of GHG emissions that is more costly than the damages 
these emissions create.  CARB should rely on reliable estimates of the social cost of carbon 
that are based on sound scientific methods.  A widely respected benchmark was developed by 
the United States Government’s Interagency Working Group (“IWG”) on the Social Cost of 
Greenhouse Gases.  The IWG estimated the social cost of carbon to be $25 to $115 per metric 
ton for the year 2030, with a central tendency of about $79 per metric ton.2  

• A lower Price Ceiling limits emission and economic leakage, all else equal.  Leakage will 
rise with higher allowance prices, as economic activity shifts outside of California to avoid 
GHG cap-and-trade compliance costs.  With this shift in economic activity, environmental 
benefits are diminished and economic impacts are larger.  

• A high Price Ceiling may have positive or negative implications for linkage with other 
GHG cap-and-trade systems (or other types of climate policy instruments in other 
jurisdictions).  Linkage can lower the cost of achieving California’s GHG goals.  One risk of 
linkage, however, is that shocks to allowance demand or supply in one system will diffuse to 
linked systems.  A Price Ceiling can mitigate this risk by limiting price spikes.  However, the 
choice of Price Ceiling (and price floor) also needs to be consistent with policy objectives in 
other regions.   

• Continuity in market design is important for investor confidence needed for cost-effective 
investments in low-GHG technologies.  Thus, changes to program design should be 
minimized, and program design decisions, including Price Ceiling levels, should be chosen 
with long-term implications in mind.  However, it will be unwise to defer rule changes that 
meaningfully improve program performance, unless absolutely necessary. 

The costs of existing efforts to reduce emissions are not a useful guide for the Price Ceiling.  
The value of environmental policies reflects the benefits they create, not the cost of achieving those benefits.  
Thus, conceptually, the social cost of carbon provides a better benchmark for a limit on the price of carbon 
emissions.  Further confounding matters, many (if not all) programs in CARB’s Scoping Plan are pursued 
to achieve multiple benefits, not solely GHG emission reductions.  Thus, any metric of cost that attributes 
costs to only GHG emission reductions will overstate the true cost of GHG abatement.  More broadly, the 
fact that CARB has adopted a policy with high costs (potentially affecting only a small portion of 
California’s economic activity) does not mean that it makes sense to impose this cost on the entire California 
economy (and might even imply that this policy should not be pursued in the first place.)  

“Shadow prices” on carbon used by private corporations for internal decision-making are 
even more problematic as a basis for setting the Price Ceiling.  Private corporations adopt these shadow 

 

2 This estimate varies with the choice of discount rate used to convert future damages into present value terms, as well as 
other factors. 
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prices for multiple reasons, many of which are unrelated to the true social cost of carbon.  Moreover, the 
specific shadow prices chosen by private corporations vary widely, from less than $0 per MTCO2e to more 
than $800 per MTCO2e, and many other companies have adopted no shadow price at all. 

When deciding on price levels for the Price Containment Points, it is important to keep in mind 
their underlying purpose.  The Price Containment Points will contain allowances taken from the allowance 
budgets to help “contain costs” if there is a surge in demand for allowances.  Under volatile market 
conditions, the Price Containment Points can mitigate allowance price volatility, provide the market with 
additional time for price discovery, and allow market participants more time to adjust investment and 
operational decisions.  These benefits may be particularly important for California’s system given the risk 
of volatile allowance prices identified by some research (Borenstein et al., 2017.)  

All else equal, evenly distributing the Price Containment Points throughout the range 
between the price floor and Price Ceiling will most effectively mitigate price volatility, including the 
risk of large, sudden increases in price.  To the extent that CARB is making decisions about the 
disposition of allowances (e.g., allowances already allocated for a 2021-2030 allowance reserve prior to 
recent legislation), adding these to the Price Containment Points would provide a greater buffer against 
volatile prices than placing these in the Price Ceiling.   

“Overallocation” of Allowances 

  The “overallocation” issue has emerged due to a combination of factors including banked 
allowances from the 2013-2020 period that could be used to achieve compliance in 2021-2030.  Some 
stakeholders have raised the concern that the bank of allowances could jeopardize achievement of the 
program’s “intended” goals, while others have raised concerns about legal compliance with California’s 
legislative statutes.  We make several observations about this, setting aside issues related to GHG cap-and-
trade’s underlying stringency, which may be a central thrust of many stakeholder’s focus. 

 First, no regulatory mechanism can “guarantee” compliance with a particular environmental 
target. While proposed remedies can increase the likelihood that total emissions are at or below a particular 
target in a particular year, they cannot enable CARB meet some bright line with certainty.   

 Second, the “overallocation” debate reflects, in part, a concern that actual emissions may 
exceed particular annual targets, rather than a concern about cumulative targets.  A shift in focus 
away from cumulative emission targets and toward annual targets would be both costly and 
inconsistent with the underlying science of the climate problem.  Climate impacts reflect cumulative 
rather than annual emissions, and GHG policies that are designed to reflect this flexibility lower costs by 
allowing emission reductions to occur when they are less costly and increase environmental benefits by 
allowing early reduction in emissions.  Moreover, allowance banking does not imply that emissions will 
exceed certain annual targets, particularly because market participants are likely to maintain a bank of 
allowances to mitigate against economic risks (rather than expend the entire bank to achieve compliance in 
particular years).  

 Third, empirical analysis suggests that there is a meaningful possibility that market 
conditions will tighten substantially; Borenstein et al. find a 1-in-3 chance that allowance prices will 
rise to a value of $85 per MTCO2e without any changes to allowance budgets.  Proposals to eliminate 
allowances from allowance budgets (or other accounts and reserves) would increase the likelihood that this 
occurs.  The risk of such price increases will remain as California’s climate targets increase in stringency 
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over time, thus providing an on-going incentive for market participants to maintain a sizable bank of 
allowances.   

 

Allocation, Holding, and Use of Price Ceiling and Price Containment Point Allowances  

CARB faces multiple administrative decisions related to the allocation, holding, and use of 
allowances from the Price Ceiling and Price Containment Points.  Initial discussions propose many 
restrictions on the timing, holding, and use of these allowances.  

When designing administrative rules for the Price Ceiling, some rules may simplify the program’s 
operation without sacrificing performance.  Because the Price Ceiling ensures a supply of allowances 
sufficient for companies to comply, the timing of sales and constraints on holding and use of allowances is 
less critical.   

By contrast, restrictions on the timing, holding, and use of allowances from the Price 
Containment Points could be costly and diminish market performance.  Given the potential for Price 
Containment Point allowances to be released during volatile market conditions, the timely availability of 
supply to the market will improve price discovery and mitigate price volatility.  Sale of Price Containment 
Point allowances on an on-going basis (an “open window”) or through frequent (e.g., monthly) sales will 
improve market performance.  Similarly, CARB is contemplating limits on the use and holding of 
allowances, such as requirements that Price Containment Point allowances be used immediately for 
compliance.  Such constraints would be costly by potentially constraining market participants’ ability to 
bank allowances for future use.  The fact that allowance prices rise to the Price Containment Points does 
not diminish the economic value of allowance banking. 

Finally, changes to the program’s banking rules have been proposed, including rules that 
would discount (devalue) allowances under certain circumstances.  Devaluing of allowances should 
not be adopted, as it creates market risk that distorts banking decisions.  However, CARB should 
consider modifying the current holding limits on allowances to avoid limiting flexibility to mitigate (hedge) 
the financial risks of compliance.  
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 California’s Greenhouse Gas (GHG) cap-and-trade program is a key element of the suite of policies 
the State has adopted to achieve its climate policy goals.  With the passage of AB 398 (“California Global 
Warming Solutions Act of 2006: market-based compliance mechanisms…”), California’s legislature 
extended the use of the cap-and-trade program and identified a set of modifications that should be made to 
the program.  The most important of these modifications alters the program’s “cost containment” structure 
to include a Price Ceiling and two Price Containment Points during the post-2020 program. AB 398 also 
directs CARB to “[e]valuate and address concerns related to overallocation in [ARB’s] determination of 
the allowances available for years 2021 to 2030, inclusive, as appropriate” (emphasis added).  While SB 32 
(“California Global Warming Solutions Act of 2006: emissions limit…”) and AB 398, together, set clear 
targets for the GHG cap-and-trade programs, these modifications will nonetheless affect the program’s 
actual stringency by affecting allowance supply under various market conditions.   

This white paper addresses key design issues that were identified by the legislature in AB 398 and 
have been identified by CARB in its “Preliminary Concepts” white paper, designed to “commence the 
public discussion” on these design issues.4  Specifically, in this paper, we consider: 

1. Price levels for the Price Ceiling and Price Containment Points;  

2. Allocation of allowances between the auction budgets, Price Containment Points, and Price 
Ceiling; 

3. “Overallocation” of GHG allowances; and 

4. The program’s administrative and operational rules, including:  (1) procedures for distributing 
allowances to the market from the Price Ceiling or Price Containment Points; (2) procedures 
for using allowances once distributed; and (3) banking rules. 

 

3 Dr. Schatzki is a Vice President at Analysis Group.   Stavins is Albert Pratt Professor of Business and Government, 
John F. Kennedy School of Government, Harvard University; University Fellow, Resources for the Future; and 
Research Associate, National Bureau of Economic Research.  He is an elected Fellow of the Association of 
Environmental and Resource Economists, was Chairman of the U.S. Environmental Protection Agency’s 
Environmental Economics Advisory Committee, and served as Lead Author of the Second and Third Assessment 
Reports and Coordinating Leading Author of the Fifth Assessment Report of the Intergovernmental Panel on Climate 
Change.   Institutions listed are for purposes of identification only, implying no endorsement of this work.  Support 
was provided by the Western States Petroleum Association, but the opinions expressed are exclusively those of the 
authors.  Research assistance was provided by Jonathan Baker and Tyler Farrell.  To request further information or 
provide comments, Dr. Schatzki can be reached at: todd.schatzki@analysisgroup.com.   

4 CARB, “Preliminary Concepts” February 2018.   
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If prices remain at or close to the Auction Reserve price, the program’s implicit price floor, 
then these decisions may not matter much.  With CARB continuing to include many complementary 
policies in the State’s suite of climate policies, demand for allowances may continue to be suppressed, and 
the current low prices may persist.5  However, as the State’s overall emission targets become increasingly 
stringent, demand for allowances may become tighter, which could cause an increase in allowance prices.   

In the event that there is an increase in allowance prices, the market’s performance under 
tight allowance market conditions will depend on the outcome of current decisions faced by CARB.  
A rapid increase in allowance prices or highly volatile allowance prices could have many adverse economic 
consequences, which in turn could lead to ad hoc regulatory efforts to contain prices that undermine market 
confidence.  Problematic market outcomes due to poor design can also undermine political support for the 
cap-and-trade program and support for the State’s climate change policies more broadly.  Because 
continued – if not expanded – reliance on the cap-and-trade program to achieving GHG reductions at 
manageable costs is important for California’s stated climate goals, such an outcome could undermine 
achievement of the State’s climate policy objectives.  Further, demonstrating effective climate policy design 
has positive spillover effects to other states and countries at various stages of climate policy development 
and implementation.  Because the climate impacts of these spillovers may far exceed the direct effect of 
emission reductions undertaken in California, careful design of climate policies to demonstrate their 
efficacy can be one of the most effective approaches available to California to address the global climate 
problem. 

We evaluate GHG cap-and-trade design decisions from an economic perspective, although we 
identify certain key legal issues that affect the design decisions we evaluate.  One economic issue at the 
core of many design decisions currently under discussion is the program’s stringency, as reflected in the 
tradeoff between GHG emission reductions and abatement costs.  The legislature has set the stringency of 
the GHG cap-and-trade program by establishing a 2030 target of 40 percent below 1990 emissions.  
However, the AB 398 cost containment structure effectively modifies the program’s stringency over 
the range of prices between the price floor and Price Ceiling.  The price levels for the Price Containment 
Points determine the point at which the program’s stringency adjusts to changing market demand.  
Similarly, decisions about allocating allowances between the auctions, Price Containment Points, and the 
Price Ceiling affect program stringency.   

Our analysis does not consider the tradeoffs between environmental benefits and abatement costs 
in making the program more or less stringent.  The choice made by the legislature in setting the program’s 
aggregate cap presumably reflects its judgement regarding the balance of these tradeoffs.  We do not attempt 
to re-open that question, while recognizing that the positions of many stakeholders may reflect preferences 
for either more or less stringent policies.  Instead, we focus on how market design decisions affect other 
aspects of the program’s performance, including the program’s ability to moderate abatement costs and the 
various economic risks created by the program, including volatile  (or suddenly escalating) allowance 
prices.    

 

5 Schatzki, Todd and Robert N. Stavins, “Implications of Policy Interactions for California’s Climate Policy,” 
Regulatory Policy Program, Mossavar-Rahmani Center for Business and Government, Harvard Kennedy School, 
August 27, 2012. 
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I. MARKET DESIGN DECISIONS RELATED TO THE PRICE LEVELS  

A. Key GHG Cap-and-Trade Rulemaking Issues 

AB 398 extends the GHG cap-and-trade program through the year 2030, keeping core elements of 
the system intact.  Sources covered by the program are required to obtain allowances to cover their actual 
GHG emissions.  The total quantity of allowances is capped at annual budgets to be set by CARB, with the 
annual budget for the year 2030 set at 40 percent below 1990 emission levels.  Faced with the choice 
between using an allowance or reducing emissions, in principle, covered sources will opt for the less costly 
of the two, resulting in allowance prices that equal to the marginal cost of emission reduction.  Through 
this mechanism, the GHG cap-and-trade system creates a price signal that encourages emission reductions 
that are less costly than the allowance price, but not those that are more costly than the allowance price.     

1. The Price Ceiling 

In passing AB 398, the legislature mandated several important changes to the GHG cap-and-trade 
program, and identified certain issues for CARB to consider.  One important change is the addition of a 
Price Ceiling.  With a Price Ceiling, allowance prices cannot rise above a specified level.  Thus, a Price 
Ceiling is often referred to as a “hard” cap.  AB 398 directs CARB to: 

“Establish a price ceiling… consider[ing]… all of the following:  

(I) The need to avoid adverse impacts on resident households, businesses, and the state’s 
economy.  

(II) The 2020 tier prices of the allowance price containment reserve.  
(III) The full social cost associated with emitting a metric ton of greenhouse gases.  
(IV) The auction reserve price.  
(V) The potential for environmental and economic leakage.  
(VI) The cost per metric ton of greenhouse gas emissions reductions to achieve the statewide 

emissions targets established in Sections 38550 and 38566.”6  

A Price Ceiling mitigates the risk that the allowance price rises to economically or politically 
unacceptable levels, which has several benefits.   

First, the Price Ceiling mitigates the potential for sources to take excessively costly efforts to 
reduce GHG emissions.7  In turn, the price ceiling also avoids excessive increases in the prices for energy 
(gasoline for fueling cars and natural gas for heating homes) and GHG-intensive goods and services.  In 
both cases, the Price Ceiling avoids economic costs and consequences that are disproportionately large 
relative to the benefits created. 

Second, the Price Ceiling creates clear ex ante rules specifying what happens if allowance 
prices rise unexpectedly.  Absent such rules, decisions to mitigate excessively high allowance prices may 
be made through rushed, ad hoc regulatory processes that do not provide sufficient time for deliberative, 

 

6 Health & Safety Code § 38562(c)(2)(A)(i). 

7 AB 398 requires CARB to achieve GHG emission reductions through other means to offset any new allowances 
created through the Price Ceiling. 
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balanced decision-making.  As a result, there is an increased likelihood that poor decisions are made that 
undermine the credibility of the system.    

Third, because it reduces the need for ad hoc decisions, the price ceiling creates greater 
certainty for the market which, all else equal, is more conducive to investment in low-GHG 
technologies.  Such technologies often require many years to recover upfront investment costs, making 
certainty about the durability of the cap-and-trade system important to financing such investments.   

AB 398 also directs CARB to establish Price Containment Points: 

“Establish two price containment points at levels below the price ceiling. The state board shall 
offer to covered entities non-tradable allowances for sale at these price containment points. The 
price containment points shall be established using two-thirds, divided equally, of the 
allowances in the allowance price containment reserve as of December 31, 2017.”8  

The Price Containment Points are a pool of allowances available for purchase at predetermined 
prices.  The Price Containment Points are referred to as “speed bumps” because they slow the rise in prices 
by providing additional allowances to the market to meet an increase in allowance demand.  If the supply 
of allowances at the Price Containment Points is exhausted, however, allowance prices can rise above the 
Price Containment Point.   

Figure 1 illustrates how the Price Containment Points and Price Ceiling affect the quantity of 
allowances available to the market.  As prices rise to each Price Containment Point and then the Price 
Ceiling, additional supplies of allowances become available to the market.  While AB 398 specifies criteria 
for setting the Price Ceiling, it does not identify criteria for setting the Price Containment Points.   

The current GHG cap-and-trade system has an APCR comprising of three tiers.  AB 398 specifies 
that two-thirds of the allowances from the APCR as of December 31, 2017 will be allocated to the Price 
Containments Points, and all allowances remaining in the APCR on December 31, 2020 will allocated to 
the Price Ceiling.   

The new cost containment mechanisms legislated through AB 398 differ in some respects 
from the APCR’s current structure.  Lacking a “hard” Price Ceiling, the APCR currently operates like a 
“soft” price cap, raising stringency to increase emission reduction efforts, providing a buffer in the event 
that prices rise unexpectedly and providing regulators and legislators with additional time to make market 
changes in the event that prices rise to economically and politically unacceptable levels.   

AB 398 adds a Price Ceiling that, among other things, mitigates the risk of ad hoc 
intervention.  Thus, in principle, the Price Containment Points can take on a different role in cost 
containment than the APCR.  Instead of providing a buffer “at the top” of the market, they can achieve 
other ends.  As we describe below, other than the changes in cap stringency inherent in any decision related 
to the size of an allowance “reserve”, such as the Price Containment Points or the APCR, the primary 
benefit of the price containment points is the mitigation of allowance price volatility.   

AB 398 also creates an Independent Emissions Market Advisory Committee (the “Committee”).  
The Committee has no regulatory or enforcement authority, but is designed to provide guidance to the 
Board and legislature on the environmental and economic performance of the cap-and-trade system and 

 

8 Health & Safety Code § 38562(c)(2)(B). 
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other relevant climate policies.  The Committee will be comprised of experts on emission trading market 
design that, in principle, can provide the Board and legislature with recommendations on changes to 
program rules and operations depending on the system’s performance.  The Committee will develop 
periodic reports (at least annually) on the program’s performance for the Board and legislature, and is 
required to develop a report if two consecutive auctions exceed the lower of the two Price Containment 
Points.9 

Figure 1.  Illustration of Price Containment Points and Price Ceiling  

 

B. Economic Factors Relevant to Establishing the Price Levels for the Price 

Ceiling and Price Containment Points 

AB 398 does not specify the price levels for the Price Ceiling and Price Containment Points, leaving 
this task to CARB.  For the Price Ceiling, AB 398 specifies certain criteria, listed above, whereas it provides 
no guidance for the Price Containment Points.  In this section of the paper, we consider, from an economic 

 

9   AB 398 specifies that the report must assess “the potential for allowance prices to reach the price ceiling for multiple 
auctions.”  We consider this a less important objective for the Committee in comparison to its role in evaluating 
program performance and identifying potential rule modifications to improve market function.  Forecasting market 
prices is inherently difficult, and policy decisions should not generally rely on the outcomes of such forecasts.  
Moreover, even if the Committee found that allowances were likely to remain above the price containment point, there 
is nothing per se problematic with this, and this fact should not be used as a rationale for modifying the program, 
unless the legislature deems the price levels adopted by CARB for the Price Ceiling or Price Containment Points to 
be either too high or too low.  Health and Safety Code 38562 (c)(2)(J)(i). 
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perspective, the various factors that should be considered by CARB when setting these price levels, as well 
as factors that are less useful.  

1. Price Ceiling Considerations 

AB 398 identifies considerations that CARB should take into account when setting the Price 
Ceiling, and CARB elaborates on these criteria in its “Preliminary Concepts” paper.  We consider these 
criteria for setting the Price Ceiling, and assess their relevance and usefulness from an economic 
perspective.   

a) Social Cost of Carbon 

The social cost of carbon is an important benchmark for the level of the price ceiling. The 
social cost of carbon is an estimate of the social cost (damages) of additional GHG emissions (represented 
in terms of CO2 equivalents).   Allowance prices send an economic signal to emissions sources that, in 
principle, determine the (marginal) costs they will incur to reduce GHG emissions.  As a result, if allowance 
prices rise above the social cost of carbon, then sources may incur cost to reduce emissions that are greater 
than the benefits created.   

The United States Government’s Interagency Working Group (“IWG”) on the Social Cost of 
Greenhouse Gases comprised twelve different federal agencies and endeavored to provide United States’ 
regulatory bodies with a consistent estimate of the social cost of carbon for use in regulatory analyses.10  
The IWG published several sets of estimates of the social cost of carbon, with each set estimating the social 
cost of carbon annually from 2010 through 2030.11  The IWG’s most recent estimates indicate that the 
social cost of carbon from emissions occurring in 2030 would range from $25 to $115 per metric ton 
(in nominal dollars), depending upon the choice of discount rate used to convert the future damages 
created by those emissions into present value terms.12  For example, the damages from 1 metric ton of 

 

10 See TSD 2010 at 1-4.  There have been wide ranging estimates of the social cost of carbon; anywhere from a few 
dollars per ton of CO2 to over one hundred dollars per ton of CO2.  See e.g. National Research Council, 2009, Hidden 
Costs of Energy: Unpriced Consequences of Energy Production and Use, Washington, DC: The National Academies 
Press at 216-219 for a brief review. 

11 See e.g. Technical Support Document: Social Cost of Carbon for Regulatory Impact Analysis Under Executive 
Order 12688, Interagency Working Group on Social Cost of Carbon, United States Government, February 2010 (“TSD 
2010”); see also Technical Support Document: Social Cost of Carbon for Regulatory Impact Analysis Under 
Executive Order 12688, Interagency Working Group on Social Cost of Greenhouse Gases, United States Government, 
August 2016 (“TSD 2016”).  Updated estimates were published in May 2013, November 2013, and July 2015.  See 
TSD 2016 at 3 and Appendix B.  Further discussion was added in 2016, with no changes to the estimates themselves.  
See TSD 2016 at 3-4.  While the underlying method between the 2010 and 2016 document did not change, a recent 
publication by the National Academies has recommended an overhaul of how the IWG estimates the social cost of 
carbon.  See National Academies of Sciences, Engineering, and Medicine, 2017, Valuing Climate Damages: Updating 
Estimation of the Social Cost of Carbon Dioxide, Washington, DC: The National Academies Press. doi: 
https://doi.org/10.17226/24651. 
12 See TSD 2016 at 4.  The IWG also presents a set of higher estimates reflecting more extreme assumptions regarding 
the underlying modeling inputs.  This higher set of estimates places the 2030 social cost of carbon at $240 in 2030 (in 
$2030).  The IWG reports the social cost of carbon in $2007.  We convert $2007 to $2030 using historical annual 
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emissions in 2030 would be $79 in 2030 dollars when the future impact of those emissions are discounted 
back to 2030 at a 3% discount rate.  These Social Cost of Carbon estimates represent the global damages 
to various sectors, including agriculture and energy dependent sectors, climate driven human health 
impacts, the damages of sea-level rise, and impacts to ecosystem services.13 

The IWG’s estimates have become a respected benchmark for the social cost of carbon.  Several 
federal rules incorporated these estimates in determining the net benefits of proposed regulations. For 
example, the EPA Regulatory Impact Analysis for the Final Mercury and Air Toxics Standards utilized the 
IWG’s 2010 estimates.14 The EPA also employed the IWG’s estimates in recent rulings regarding vehicle 
emissions standards.15  The Trump administration now estimates the social cost of carbon to be $1 to $6 
per MTCO2e, using only the higher discount rate and counting only domestic, rather than global, damages. 

IWG estimates have also informed state policy. CARB adopts the IWG’s 2016 estimates in its 
2017 Scoping Plan and references the estimates in its “Preliminary Concepts” paper.  CARB’s 
Scoping Plan assumes a social cost of carbon of $57 in 2030 (in $2015) based on IWG’s 2016 estimates.16 

Other studies have also developed estimates of the social cost of carbon.  To the extent that CARB 
relies on estimates from other research, it should perform a thorough and careful evaluation of each estimate 
and come to its own sound conclusions through scientific methods such as meta-analysis.  CARB should 
not rely on estimates of the social cost of carbon from individual studies, particularly if those studies 
produce estimates substantially departing from the central tendency of other research.17  

 

average CPI values for all urban consumers provided by the BLS (https://www.bls.gov/cpi/tables/supplemental-
files/home.htm) and forecasted CPI values that we derive from forecasted year to year (specifically Q4 to Q4) percent 
changes in the CPI presented by the 2018 Economic Report of the President, (https://www.whitehouse.gov/wp-
content/uploads/2018/.../ERP_2018_Final-FINAL.pdf, Table 8-1, column 4).   

13 These values derive from three integrated assessment models (“IAM”) that describe in reduced-form how changes 
in greenhouse gas driven temperatures impose costs and various impacts.  All models also contain some description 
of adaptation, and in various ways capture catastrophic or extreme climate change driven impacts.  See TSD 2010 § 
III.A for further detail regarding the models underlying the social cost of carbon estimates.  See also TSD 2016 § II 
for further detail regarding updates to these models that underlie the most recent social cost of carbon estimates.  For 
further details regarding the process IWG followed in estimating the social cost of carbon, see TSD 2010 § III, IV.   

14 United States Environmental Protection Agency, Regulator Impact Analysis for the Final Mercury and Air Toxics 
Standards (MATS RIA). 

15 See EPA, “Greenhouse Gas Emissions Standards and Fuel Efficiency Standards for Medium- and Heavy-Duty 
Engines and Vehicles; Final Rule,” Federal Register Vol. 76 No. 179, 57106‒513 at 126; see also EPA, “2017 and 
Later Model Year Light-Duty Vehicle Greenhouse Gas Emissions and Corporate Average Fuel Economy Standards; 
Final Rule,” Federal Register Vol. 77 No. 199, 62624‒63200 at 2929.  

16 CARB relies on the IWG’s estimate assuming a 3% discount rate.  CARB also converts this value to 2015 dollars, 
accounting for inflation. See California Air Resources Board, California’s 2017 Climate Change Scoping Plan, 
November 2017 (“2017 Scoping Plan”) at 40 and fn. 97; see also Concepts at Table 5.  

17 For example, CARB’s Preliminary Concepts paper cites one paper, Moore and Diaz (2015), that estimates the social 
cost of carbon could be approximately $220 per ton of CO2.  However, this is the only study cited by CARB other 
than the IWG study, and CARB provides no description of the methodology used to identify this study among the 
many estimating the social cost of carbon.  Moore, F. and Diaz, D.B., 2015, “Temperature impacts on economic 
growth warrant stringent mitigation policy,” Nature Climate Change, 5:127‒131.  

https://www.bls.gov/cpi/tables/supplemental-files/home.htm
https://www.bls.gov/cpi/tables/supplemental-files/home.htm
https://www.whitehouse.gov/wp-content/uploads/2018/.../ERP_2018_Final-FINAL.pdf
https://www.whitehouse.gov/wp-content/uploads/2018/.../ERP_2018_Final-FINAL.pdf
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b) Leakage   

Leakage occurs when the cost of complying with a new (or more stringent) regulation leads to a 
shift in economic activity from the region with the regulation to regions with less stringent regulations.  
Leakage can occur through many routes, including a shift in the level of production at in-state business, and 
actual relocation of in-state businesses.  The shift in economic activity leads to apparent emission reductions 
in the region with the more stringent regulation, when in fact emissions may have simply shifted geographic 
location.  As a result, leakage reduces the effectiveness of the regulation in achieving actual (rather than 
apparent) emission reductions.   

Under cap-and-trade, compliance costs, and thus the incentive to shift production to avoid 
these costs, are directly proportional to the allowance price.  As a result, limiting allowance prices 
through the price ceiling can limit the leakage that occurs due to the GHG cap-and-trade program.  
Leakage potential is a particular concern for California given its substantial trade and close economic ties 
with other states and countries.18 

c) Linkage   

Linkage between cap-and-trade systems allows covered entities under one program to use 
allowances from another system to comply with its cap-and-trade obligations.19  With linkage, the two 
systems become integrated into one market.  As entities buy and sell across programs, allowance prices 
converge, which lowers economic costs of reducing GHG emissions by harmonizing the GHG price signal 
across a broader economic area.   

Linkage also has implications for the rules related to trading, compliance, and allocation of 
allowances in each of the linked systems.  Decisions about the Price Ceiling (and other price containment 
mechanisms) in California can have consequences for the other systems to which it is linked.  In effect, a 
Price Ceiling in California’s cap-and-trade system would extend to all systems that are linked to California’s 
system.  For example, if the price ceiling was set at $90 per MTCO2e, then allowances in any linked system 
would not rise above $90 per MTCO2e, because market participants in the linked systems could always 
purchase allowances from California sources at $90 per MTCO2e.  

The level of the Price Ceiling has several potential implications for a region’s willingness to link 
their cap-and-trade system to California’s system.  First, a region may be less willing to link with another 
system if the Price Ceiling is set at a level that is inconsistent with the region’s policy objectives.20  A 
price ceiling set too low may make it less desirable to link with that system, since price ceilings would 

 

18 See Fowlie, M., “California’s Carbon Border Wall,” Energy Institute Blog, May 22, 2017. Available at: 
https://energyathaas.wordpress.com/2017/05/22/californias-carbon-border-wall/. See also Cullenward, D., (2014) 
“Leakage in California’s Carbon Market,” The Electricity Journal, 27(9): 26-48. 

19 For background on linkage, see Jaffe, Judson and Robert Stavins, Linking Tradable Permit Systems for Greenhouse 
Gas Emissions: Opportunities, Implications and Challenges, prepared for the International Emissions Trading 
Association, November 2007. 

20 If a region objects to price ceilings, in principle, including a price ceiling could act as a barrier to linkage.  However, 
regions that achieve cost containment through other means, such as ad hoc changes in allowance budgets and 
allocation, pose other economic risks to linked systems.  

https://energyathaas.wordpress.com/2017/05/22/californias-carbon-border-wall/
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prevent allowance prices from reaching levels that the region may deem necessary to achieve its climate 
policy objectives.  However, a price ceiling set too high may also make it less desirable to link with that 
system, because allowance prices could reach economically and politically unacceptable levels.   

Second, while linkage can lower aggregate economic costs and risks, it also exposes each 
region to economic risks from events that originate in other regions.  With linkages, a sudden shock in 
demand for allowances in one region would cause allowances prices to rise in all linked systems, with 
allowances flowing to the region that experienced the increase in demand.  A Price Ceiling can mitigate 
these economic (and political) risks by acting as a “brake” on allowance prices caused by unexpected 
events in other regions.   

d) Continuity   

AB 398 requires CARB to consider the tier prices of the APCR when establishing the Price Ceiling.  
All else equal, continuity in market rules provides greater certainty to participants and thus reduces 
investment risks in low-GHG technologies.  By contrast, changes in market rules send a signal to market 
participants that future rule changes might occur that could undermine the value of investments, which 
further increases these investments’ financial risk.  Thus, when deciding where to set the Price Ceiling, 
it is reasonable to consider prior cost containment mechanisms.  However, continuity should be 
balanced against the need to have a sound market design, which may require modifications of market 
rules.   

e) Costs of Abatement 

AB 398 indicates that CARB should consider the cost of achieving GHG abatement under other 
California climate policies when setting the Price Ceiling.21  Several factors suggest caution in using 
GHG abatement costs as a benchmark for setting the Price Ceiling.   

In principle, from an economic perspective, the goal of any environmental policy is to achieve 
economic benefits through improvements in environmental conditions.  Thus, relying on measures of 
abatement costs to set the pricing ceiling would confuse benefits – the objective of environmental 
policy – with costs.  While the cost of achieving reductions under one policy might imply that society is 
“willing to pay” that amount to achieve environmental benefits, there are several reasons why this inference 
may be inappropriate.  

Policies and programs in the Scoping Plan are undertaken to achieve multiple benefits in addition 
to reducing GHG emissions, including: reducing emissions of particulate matter, criteria air pollutants, and 
toxic air pollutants; health improvements from active transportation;22 technology transformation; and other 
benefits.  When a policy achieves multiple benefits, attributing all costs to only one stream of benefits 
will overstate the cost of achieving that type of benefit.  In this context, relying on CARB’s estimates of 

 

21 See, for example, comments of the Natural Resources Defense Council (NRDC), summarized in CARB, “Summary 
of Stakeholder Comments” April 2018, p. 6.  

22 Active transportation includes walking and biking.  CARB, 2017 Scoping Plan, pp. ES7, 47-50.   
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the abatement cost per metric ton of GHG (from the Scoping Plan) to set the Price Ceiling may 
inappropriately attribute all costs incurred by the program to only a portion of the environmental benefit, 
reductions in GHG emissions.  CARB notes this in the Scoping Plan:23 

The cost (or savings) per metric ton of CO2e reduced for each of the measures is one metric for 
comparing the performance of the measures. Additional factors beyond the cost per metric ton 
that could be considered include continuity with existing laws and policies, implementation 
feasibility, contribution to fuel diversity and technology transformation goals, as well as health 
and other benefits to California. These considerations are not reflected in the cost per ton metric 
below. 

Of course, it is also possible that non-GHG benefits are relatively small for certain policies.  If this is the 
case and the estimated cost per MTCO2e is particularly high, it may raise questions about the efficacy of 
this particular policy in addressing climate change, rather than serve as a sensible benchmark for other 
policies.24  

CARB might also be considering the cost to deploy a particular “backstop” technology as a 
benchmark for the Price Ceiling, particularly a technology at an early stage of development.  There are 
several concerns with this approach.  First, this approach also conflates costs with benefits.  Simply because 
a technology exists to reduce GHGs does not mean it is sound policy to deploy at any cost.  Second, the 
development of any particular technology faces many unknowns, making the timing of commercialization 
and eventual costs highly uncertain.  Moreover, cap-and-trade is not well suited to promoting the 
development of particular technologies because it creates uniform incentives for innovation that are 
technology neutral, encouraging the least-cost means of achieving emission reductions, regardless of 
technology.     

Finally, many policies in the CARB Scoping Plan may affect a limited scope of economic activity.  
Simply because CARB has adopted a policy with a high (marginal) economic cost that affects a 
limited amount of economic activity does not imply that it is sensible to impose such a cost on all 
economic activity covered by the GHG cap-and-trade program. 

f) Carbon “Shadow Prices”  

A few corporations have voluntarily adopted an internal social cost of carbon, or carbon “shadow 
price,” for use in internal decision-making.25  CARB indicates it intends to consider these shadow prices in 
its decision regarding where to set the price ceiling.26  It should not do so for several reasons.   

 

23 CARB, 2017 Scoping Plan, p. 44. 

24 For example, one measure, increased utilization of renewable natural gas, has an estimated cost of $1,500 per 
MTCO2e in 2030, which appears to have extremely high costs compared to alternative approaches to abating GHG 
emissions if the only benefits derived are GHG reductions.  CARB, 2017 Scoping Plan, p. 46. 

25 CDP, “Embedding a carbon price into business strategy,” September 2016. 

26 CARB, Preliminary Concepts, p. 6.  
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First, unless the corporation has expressly tied its shadow price to the social cost of carbon, 
there is no reason to think that the selected shadow price truly reflects the benefits associated with 
reducing emissions.  Instead, this price reflects the decisions of an unelected, unrepresentative group of 
individuals on behalf of a corporation reflecting a number of different considerations that may differ from 
the social benefits of GHG emission reductions.   

Second, many factors affect actions taken for corporate social responsibility, including the 
value customer’s place on a good or service, worker benefits, political influence and other factors 
unrelated to GHG emissions.27  Because carbon shadow prices are adopted not for compliance with state 
or federal environmental laws, but as part of these corporate social responsibility objectives, the rationale 
for adopting a particular value of the shadow price reflects these other corporate benefits, in addition to the 
underlying social cost of carbon.  Moreover, because the implementation of such shadow prices within the 
context of corporate operations and investment decisions is not monitored, there is no way to verify that the 
corporation actually incurs financial costs that correspond to these shadow prices.   

Third, estimates of corporate carbon shadow prices vary widely.  Some corporations use 
prices less than $1 per MTCO2e, while others claim to use prices in excess of $800 per MTCO2e.28  
Many, of course, adopt no shadow prices at all.  Developing any inferences about the social cost of carbon 
from this wide range of values is scientifically challenging, particularly in light of the various incentives 
associated with the choice of shadow price.   

In light of these factors, we recommend that CARB not consider corporate “shadow prices” 
when determining the level for the Price Ceiling.       

2. Price Containment Point Considerations 

Under the current GHG cap-and-trade design, the Price Containment Points, are developed largely 
as a tool for mitigating short-term fluctuations in prices, referred to as allowance price volatility.  The 
structure of California’s energy and allowance markets creates a potential risk that prices fluctuate between 
the price floor and the Price Ceiling over relatively short time periods.  An element of this risk is that 

 

27 For example, some evidence suggests that consumers are willing to pay a higher price for goods and services that 
are produced in a socially responsible manner.  For example, see Servaes, H., & Tamayo, A. (2013). The impact of 
corporate social responsibility on firm value: The role of customer awareness. Management Science, 59(5), 1045-
1061; Elfenbein, D. W., Fisman, R., & Mcmanus, B. (2012). Charity as a substitute for reputation: Evidence from an 
online marketplace. Review of Economic Studies, 79(4), 1441-1468.  Likewise, workers may show preferences for 
working for a socially responsible company, making them more willing to work hard or work for a lower wage.  For 
example, see Turban, D. B., & Greening, D. W. (1997). Corporate Social Performance and Organizational 
Attractiveness To Prospective Employees. Academy of Management Journal, 40(3), 658- 672.  For analysis of the 
impact on corporate social responsibility on employee misbehavior, see List, John, and Fatemeh Momeni, “When 
Corporate Social Responsibility Backfires: Theory and Evidence from a Natural Field Experiment,” NBER Working 
Paper No. 24169, December 2017.  Reinhardt, Forest L, and Robert N. Stavins. “Corporate Social Responsibility, 
Business Strategy, and the Environment.”  Oxford Review of Economic Policy 26.2 (June 2010): 164-181; Reinhardt, 
Forest, Robert Stavins, and Richard Vietor. “Corporate Social Responsibility Through An Economic Lens.”  Review 
of Environmental Economics and Policy 2(2008): 219-239. 

28 CDP, 2016. 

http://www.hks.harvard.edu/fs/rstavins/Papers/Reinhardt_&_Stavins_in_Oxford_Review_2010.pdf
http://www.hks.harvard.edu/fs/rstavins/Papers/Reinhardt_&_Stavins_in_Oxford_Review_2010.pdf
http://www.hks.harvard.edu/fs/rstavins/Papers/Reinhardt_Stavins_Vietor_REEP.pdf
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allowance prices suddenly increase from the currently low prevailing market prices.  By providing a supply 
of allowances at intermediate points between these extremes, the Price Containment Points reduce the 
likelihood that prices fluctuate or swing between these extremes.   

Price volatility can have adverse consequences, including inefficient operations and investment (if 
abatement is undertaken in response to temporary high prices), uncertainty in investment and pricing of 
energy and energy-intensive goods and services, financial losses (and risks) for companies short on 
allowances, and challenges to the operation of a well-functioning allowance market.  Price volatility, in 
turn, has consequences for the strategies used by companies to manage their compliance risks.  The Price 
Containment Points reduce market volatility by increasing the supply of allowances as allowance prices 
increase.  This additional supply of allowances can bound the range of price movements and provide 
additional time for price discovery.   

In the context of California’s GHG cap-and-trade program, empirical analysis indicates that 
allowance price volatility could be very high.  Borenstein, Bushnell and Wolak (Borenstein et al., hereafter) 
find that there are limited options to reduce GHG emissions (at reasonable cost) if market conditions 
increase the demand for allowances.29  The limited supply of abatement options is largely due to the many 
complementary climate policies that limit the incremental opportunities for covered sectors to reduce 
emissions under the cap-and-trade program.  Due to the limited supply of abatement options, there is a risk 
that allowance prices fluctuate rapidly between the price floor and Price Ceiling in response to relatively 
small changes in allowance demand. 

Specifically, Borenstein et al. find that 145 MTCO2e of emissions can be reduced at a cost less than 
$85 per MTCO2e.  As result, if demand increases more than 145 MTCO2e (over the course of the 2021-
2030 period) due to, for example, increased economic activity, then allowance prices could suddenly rise 
from the allowance price floor to the allowance price ceiling.  Given allowance banking and the market’s 
anticipation of future market conditions, the market could capture changes in allowance prices relatively 
quickly if underlying market conditions change to project future allowance scarcity.  Price Containment 
Points at intermediate points between the allowance price floor and Price Ceiling can mitigate such 
the large increase in allowance prices that could occur under these circumstances.30 

 

29 Borenstein, Severin, et al., “California’s Cap-and-Trade Market Through 2030: A Preliminary Supply/Demand 
Analysis”, Energy Institute at Haas, Working Paper 281, July 2017, Table 1.  For earlier analysis, see Borenstein, 
Severin, James Bushnell, Frank Wolak and Matthew Zaragoza-Watkins, “Report of the Market Simulation Group on 
Competitive Supply/Demand Balance in the California Allowance Market and the Potential for Market Manipulation,” 
Energy Institute at Haas, Working Paper 251, July 2014; Borenstein, Severin, James Bushnell, Frank Wolak and 
Matthew Zaragoza-Watkins, “Expecting the Unexpected: Emission Uncertainty and Environmental Market Design,” 
Energy Institute at Haas, Working Paper 274, August 2016.  

30 Volatile commodity prices can impose economic costs, although such costs may not (and typically do not) justify 
regulatory interventions given the costs such interventions impose, particularly when they introduce distortions of the 
commodity’s true opportunity cost.  However, allowance markets differ from commodity markets in at least two 
respects.  First, economic volatility arising from the program can undermine the political consensus needed to support 
the underlying regulatory policy.  Second, allowance markets arise from a regulatory design used to achieve certain 
environmental objectives, and the regulation’s design reflects tradeoffs among many factors, including variability of 
environmental and economic outcomes.  A tax and cap-and-trade differ in the tradeoff between variability of 
environmental and economic outcomes; and a cap-and-trade program with allowance reserves, such as the Price 
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Borenstein et al.’s analysis illustrates the potential benefit of the Price Containment Points in the 
context of California’s market.  Their analysis finds that, due to the limited supply of GHG abatement, 
prices are likely to be at one of the two extremes, the price floor or the Price Ceiling.  With the addition of 
two Price Containment Points, the likelihood that prices in 2030 are between these two extremes increases 
from 20% to 39%.31  Thus, the Price Containment Points substantially reduce the likelihood that allowance 
prices are not at the price floor and Price Ceiling, consistent with less volatile market outcomes.   

To illustrate how placement of the Price Containment Points can affect market outcomes, Figure 
2 compares the range of allowance prices between two Price Containment Point configurations.  On the 
left, the Price Containment Points are distributed evenly between the price floor and Price Ceiling.  Under 
this configuration, a sudden increase in demand will cause prices to rise to the first Price Containment Point, 
allowing the market to readjust.  On the right, the Price Containment Points are placed at the top of the 
range between the price floor and Price Ceiling.  In this case, a sudden increase in demand leads to a larger 
price increase, because there is no influx of supply until the first Price Containment Point.   

Figure 2.  Illustration of Price Containment Point Placement 

 

 

By adding allowance supply to the market, the Price Containment Points may also bound 
allowance price volatility.  For example, if prices are near to the price floor, new events or information 
may lead to price volatility.  When the Price Containment Points are distributed evenly, price fluctuation is 
bounded by the price floor and first Price Containment Point, since the additional supply in Price 

 

Containment Points, is a hybrid of these two approaches. The choice among these regulatory mechanisms reflects, 
among other things, the extent to which marginal impacts vary over time.  For GHG emissions, such variation is 
relatively small, suggesting less value to time-varying (or volatile) prices compared to other environmental impacts 
(or commodities). 

31 Borenstein et al., 2017, Table 2. 
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Containment Points tends to limit the range of short-run price increases.  With the Price Containment Point 
at the top of the range, these price fluctuations could be much larger given the larger range between the 
price floor and the first Price Containment Point.  Thus, even distribution of the Price Containment Points 
provides greater limits on short-term price fluctuation compared to a tight clustering of Price Containment 
Points.  

Second, placing the Price Containment Points at the top of the range provides less 
opportunity for CARB and the Emissions Market Advisory Committee to assess the market’s 
performance and function, and the need for modifications to market rules.  Through evaluation of 
market outcomes, the Committee can assess the drivers of changes in market allowance prices to ensure 
that they reflect market fundamentals, identify limitations to market rules, and develop recommendations 
for changes to those rules, if any.  A lower Price Containment Point can slow an otherwise rapid increase 
in prices, providing the Committee with more time to conduct its review.   

In light of these factors, Price Containment Points equally distributed across the range 
between the price floor and Price Ceiling appear to offer positive net benefits, compared with 
placement at the upper end of this range.  

3. Decisions Related to Additional Allowances 

Prior to the passage of AB 398, CARB passed rules that would shift 52.4 million allowances from 
the 2021-2030 allowance budgets to the APCR.32  CARB has sought comment regarding how it should 
allocate these allowances in the context of its rulemaking under AB 398.33  In principle, these allowances 
could be allocated to: (1) annual budgets, (2) Price Containment Points, (3) the Price Ceiling, or (4) 
retirement accounts.  Stakeholder comments vary widely, encompassing all of these options.  

Each of these has implications in terms of the program’s stringency.  At one extreme, placing the 
allowances in the annual budget for sale through the auctions provides an additional supply at all price 
levels (above the auction reserve price).  As a result, allowances prices are lower at all levels of demand. 

At the other extreme, placing allowances in the Price Ceiling limits supply to the market, raising 
allowance prices and increasing likelihood that prices rise to the Price Ceiling (compared to placing 
allowances in the budget or Price Containment Points).  

Placing allowances in the Price Containment Points not only affect program stringency, but the 
extent to which price volatility is mitigated.  Given the risk that the quantity of GHG abatement possible at 
reasonable prices is limited, the Price Containment Points allowances can mitigate price volatility and 
provide the market with time to adjust to sudden increases in price.  Supplying allowances to the Price 
Containment Points tends to support this end, although, in principle, marginal benefits may diminish (or 
even become negative) with additional allowances.  We are not aware of analysis to determine how market 

 

32 Cap-and-trade regulation, Table 8-2. 

33 CARB, Preliminary Concepts Paper, p. 8. 
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outcomes (e.g., distribution of market prices or price volatility) would likely vary with the quantity of 
allowances placed in the Price Containment Points.34   

Retiring these allowances altogether makes little sense.  Under AB 398, if allowances at the Price 
Ceiling are exhausted, CARB is required to achieve additional GHG abatement through some means.  Thus, 
if CARB retires allowances rather than placing them in the Price Ceiling, it might inadvertently increase 
the quantity of additional “out of market” abatement required to make up for a lack of allowances at the 
Price Ceiling.   

II. DECISIONS RELATED TO “OVERALLOCATION”  

A. Background on “Overallocation” 

In designing the new cap-and-trade program regulations, AB 398 directs CARB to “[e]valuate and 
address concerns related to overallocation in the state board’s determination of the number of available 
allowances for years 2021 to 2030, inclusive, as appropriate.”35  The discussion around “overallocation”, 
while often not well-defined, relates to concern that the supply of banked allowances may threaten 
compliance with statutory requirements in California’s climate legislation or the achievement of 
California’s climate policy objectives.  For example, one commentator states: “Unaddressed, oversupply 
and expected banking is large enough to allow for significantly more emissions than intended under the 
2017 Scoping Plan, cutting into cumulative emissions and possibly leaving 2030 emissions above the SB 
32 target.”36 Another states: “But we want to emphasize that ultimately AB 32 and SB 32 charge ARB with 
the responsibility of meeting annual targets in 2020 and 2030, not a cumulative target expressed over a 
period of time.”37   

The “overallocation” concern stems from the fear that an “overallocation” of allowances will cause 
actual emissions to be above “intended” emission levels or statutory targets. This concern is most salient 
for the 2030 target of 40% below 1990 emissions. To mitigate this threat, some stakeholders propose that 
CARB eliminate (or reduce the value of) some portion of unused allowances, including allowances not yet 
auctioned (particularly unsold allowances from prior auctions), allowances in the APCR, and even 
allowances held in covered entities’ accounts (i.e., banked allowances). In effect, these options would 
increase the stringency of the GHG cap to achieve additional environmental benefits.  

We do not consider any legal issues raised regarding statutory compliance, but it is important to 
appreciate that none of the regulatory mechanisms available to CARB can “guarantee” compliance 

 

34 Borenstein et al.’s analysis does not test the sensitivity of market outcomes to different quantities of allowances in 
the Price Containment Points.  Their analysis assumes 174 MMTCO2e for the Price Ceiling and Price Containment 
Points, including both the current APCR (121 MMTCO2e) and the 52.4 million allowances from the 2021-2030 
allowance budgets. They find there is a 60% likelihood that prices are at the price floor or Price Ceiling.   

35 Emphasis added.  Health & Safety Code § 38562(c)(2)(D). See also Health & Safety Code § 38562(c).   

36 Busch, Chris.  “Oversupply Grows in the Western Climate Initiative Carbon Market,” December 2017. 

37 Cullenward, Danny, et al., “Removing excess cap-and-trade allowances will reduce greenhouse gas emissions”, 
January 11, 2018, p. 4. 
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with a GHG target for 2030 (or any other year).  For example, the Low Carbon Fuel Standard affects 
the rate of emissions (i.e., GHG emissions per mile traveled), but does not affect the number of number of 
miles traveled.  Thus, total emissions may exceed any fixed target.  In fact, among all the available 
regulatory mechanisms, cap-and-trade provides the most effective option for achieving particular targets 
because cumulative emissions are constrained to the cap by design.  But, even with cap-and-trade, the state 
could only guarantee achievement of an annual target by eliminating allowance banking, which would 
impose undue economic costs and risks.  Absent this change, reductions in the current allowance budget at 
most increase the likelihood that total emissions are at or below a particular target in a particular year.  But, 
these proposed remedies do not help CARB meet some bright line with respect to its “responsibility” 
to meet particular emission targets.     

Below, we address several questions related to “overallocation” concerns.  First, the concerns 
regarding “overallocation” reflect, in part, a focus on short-run (even annual) climate targets rather than 
long-run, cumulative targets.  This is inconsistent with the underlying science and can raise the cost of 
achieving climate objectives.  Second, we consider factors affecting the likelihood that 2030 emissions are 
not 40% or more below 1990 emissions.   

B. The Importance of Cumulative Emission Targets and Allowance Banking  

Concerns raised regarding “overallocation” reflect, in part, the concern that actual emissions exceed 
particular annual targets, rather than cumulative emission targets.  A shift in focus away from cumulative 
emission targets and toward annual targets would be both costly and inconsistent with the underlying 
science of the climate problem.  To understand why this is so, it is important to understand first the 
underlying economics of the climate problem.  Like many air emission problems, climate impacts reflect 
the total concentration of GHGs in the atmosphere.  However, unlike typical pollutants, such as criteria air 
pollutants, the impact of GHG emissions are much less sensitive to the timing of emissions.38  

With many other air pollutants, health impacts reflect emission levels over short a period of time, 
requiring regulations to ensure that annual (or even daily) emissions do not exceed levels that would lead 
to health impacts.  However, with GHGs, impacts reflect cumulative emissions.   

The fact that GHG emissions impacts reflect cumulative rather than annual emissions has many 
important implications.  First, establishing a cap-and-trade system that limits emissions to a 
cumulative cap without requiring specific reductions in any given year will ultimately provide the 
same environmental benefit as requiring specific reductions in each compliance period year.   

Second, given that environmental impacts reflect cumulative rather than annual emissions, 
regulation that can provide emission sources with flexibility to achieve cumulative emission targets 
will lower economic costs.  California’s GHG cap-and-trade system is designed to take advantage of 
this flexibility through allowance banking.  Rather than emit GHGs, sources can carry out additional 
emissions reductions, and hold and “bank” unused allowances for future use.  Through banking, sources 

 

38 This arises due to a combination of factors, including the lifetime of various emissions and the relationship between 
physical changes in the atmosphere and impacts.  In particular, many GHGs, including CO2, remain in the atmosphere 
for a very long time, on the order of decades to centuries. 
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can achieve emission reductions in lieu of using allowances if the future cost of abating GHG emissions is 
expected to be higher, which lowers the costs of achieving cumulative emissions. 

Along with reducing aggregate economic costs, banking can help manage the financial risks of 
complying with the GHG cap-and-trade program given uncertainty in allowance prices.  Banking reduces 
allowance price volatility by providing a supply of allowances to buffer against short-term fluctuations in 
allowance demand and supply.  The absence of effective banking provisions was one of the primary causes 
of the dramatic price spikes observed in the year 2000 in the RECLAIM program in Southern California.  
Without banking, covered sources would face more volatile allowance prices, which would raise financial 
and operational risks due to the potential for restricted allowance supply in later years, and reduce incentives 
to make early emission reductions.   

A requirement that annual emissions be at or below annual allowance budgets effectively 
eliminates the value of allowance banking.  If, in total, actual emissions can never exceed the annual 
budget, banked allowances would have no value.   

However, the use of banking does not imply that at some point in time actual emissions will 
exceed annual allowance budgets.   In a system where market participants anticipate that the program will 
extend (indefinitely) into the future, the market may hold a bank of allowances to address the possibility 
that banked allowances are needed to achieve compliance.  Given this possibility, actual emissions paths 
may remain below the budgets to allow the market to maintain an ongoing bank of allowances needed to 
mitigate against economic and financial risks.   

C. The Need to Take Action to Lower Emission Caps  

We do not assess the likelihood that actual emissions in 2030 are above the 2030 target of 40% 
below 1990 emissions, but we make several observations about the potential for this to occur.  First, given 
uncertainties in the drivers of future emissions, it would seem premature to begin eliminating 
allowances to address a compliance concern 12 years in the future.  Borenstein et al. find that there is 
a 34% likelihood that allowances prices hit a price ceiling of $85 per MTCO2e (in 2030).39  Thus, they find 
that there is a 1-in-3 chance that the allowances will be so scarce that prices rise more than 6 times compared 
to their current level.  Under such scenarios, banking plays a critical role in mitigating environmental goals 
while achieving long-run climate objectives.  Their analysis accounts for the many factors that drive the 
demand for GHG allowances, most of which are virtually impossible to predict with certainty, including:  

1. Macro-economic trends: Macro-economic growth will drive the future demand for allowances.  
Just as the recession in 2008-2009 reduced California’s total emissions, expansion of the State’s 
economy puts upward pressure on emissions.  Uncertainty in macro-economic growth is a key 
driver of future variation in GHG emissions.  

2. Complementary Policies: Complementary policies, such as the Low Carbon Fuel Standard 
(LCFS) and Renewable Portfolio Standards (RPS), lower demand for allowances40 by requiring 

 

39 Borenstein, Severin, et al., “California’s Cap-and-Trade Market Through 2030: A Preliminary Supply/Demand 
Analysis”, Working Paper, July 2017, p.12. 

40 Schatzki and Stavins, 2012.  
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that covered entities reduce emissions outside the program.  However, the effectiveness of these 
programs in reducing emissions is uncertain, which in turn creates uncertainty about these 
programs’ impacts on the GHG cap-and-trade program.   

3. Technological Change:  The effectiveness of many of the state’s complementary policies and 
the future cost of GHG abatement depends on the availability of new low-GHG technologies 
and the ability of California’s energy systems, such as its electricity grid, to reliably and cost-
effectively deploy expanded shares of low-GHG technologies. 

4. Consumer decisions:  Reducing GHG emissions in many sectors depends on consumer 
decisions.  However, there is uncertainty about the extent to which consumers will deploy 
certain low-GHG technologies or will curtail activities that lead to GHG emissions.  For 
example, consumers’ decisions regarding vehicle purchases and miles driven (and energy 
consumption more generally) will have a large impact on emissions levels and subsequent 
demand for allowances. 

5. Linkages: With linkage between systems, market events that increase or decrease demand for 
allowances in linked systems would flow through to California.  For example, substantial 
operational or legal problems with Quebec’s hydropower resources could increase demand for 
allowances in Quebec, which would diminish available supply in California.   

Second, the concern that an allowance “over-supply” would create a non-compliance risk for 
California implicitly makes the unlikely assumption that the cap-and-trade program ends in 2030, 
covered sources remit their banked allowances to achieve compliance, and revert back to pre-cap-
and-trade program emissions rates.41  Such a fear is unwarranted for several reasons.  First, once 
implemented, abatement technologies, such as low-carbon electric power generation, alternative fuel 
vehicles, and more efficiency equipment and buildings, remain in place and generally have lower variable 
operational costs than fossil fuel technologies.  For example, if a firm operating delivery service vehicles 
switches to electric vehicles, it would not suddenly switch back to gasoline powered vehicles in 2030 simply 
because it has additional allowances.  Second, it is reasonable to assume that the cap-and-trade program 
will continue beyond 2030 and, more importantly, market participants are likely to assume the program 
will continue in making their investment decisions.  In fact, if CARB and the California legislature fail to 
convey a strong signal that the program will continue beyond 2030, this will substantially dampen 
investment incentives because the market benefits gained from investment in low-GHG technologies would 
be reduced once the program is terminated.  In fact, the potential for higher abatement costs beyond 2030, 
given the increased cost of achieving more stringent targets, will incentivize covered entities to hold onto, 
rather than remit, banked allowances.  This risk of higher allowance costs creates continued incentives for 
banking, which would lead to emissions below the 2030 cap. 

Third, the current cap-and-trade program already has measures that implicitly address 
concerns about “overallocation”.  The cap-and-trade program has an auction reserve price that sets a floor 
on allowance prices, thus limiting the creation of new allowances when there is very low demand for 

 

41 Busch, Chris, “Oversupply Grows in the Western Climate Initiative Carbon Market”, Energy Innovation Report, 
December 2017; Cullenward, Danny, (2014) “Leakage in California’s Carbon Market”, The Electricity Journal, 27(9): 
26-48; Cullenward, Danny, “Removing excess cap-and-trade allowances will reduce greenhouse gas emissions”, 
Research Note, January 11, 2018. 
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allowances.  The cap-and-trade program also has a mechanism that further tightens the cap when demand 
for allowances remains low for extended period.  AB 398 creates a new requirement that any allowances 
that remain unsold in the auction for 24 months be transferred to the APCR, which would raise the price at 
which these allowances could be accessed.  Further, any allowances shifted to the APCR would then be 
moved into the Price Ceiling reserve as of 2021, making it even more costly to access this allowance supply. 

III. DECISIONS RELATED TO ALLOCATION, HOLDING, AND USE OF PRICE 

CEILING AND PRICE CONTAINMENT POINT ALLOWANCES 

Operation of the cap-and-trade system requires rules and procedures for determining how 
allowances are allocated to market participants, and how they can be traded, held, and used.  These rules 
are important because they can affect market participants’ abilities to trade allowances, which in turn 
affects market volatility, allowance price discovery, and the market’s ability to equalize (marginal) costs 
across sources.  By affecting trading and holding of allowances, these rules also affect companies’ 
abilities to manage the financial risks of compliance with the GHG cap-and-trade program.  These rules 
can also affect the risk of market manipulation or exercise of market power.   

CARB has explicitly sought input on certain administrative rules related to the Price Ceiling and 
Price Containment Points.  Effective market design decisions will differ for the Price Ceiling and the 
Price Containment Points due to differences in the supply of allowances available through each 
mechanism.  Because the Price Ceiling ensures a supply of allowances sufficient for companies to comply 
with cap-and-trade, the Price Ceiling is like a carbon tax (for any allowances that an emission source is 
short).  As a result, the timing of sales and flexibility of allowance use is less critical.   

By contrast, because the supply of allowances at each Price Containment Point is finite, it is 
important that liquidity be supplied in a timely way and that sources can flexibly use and hold these 
allowances.  Below, we discuss how rules can support this objective.   

A. Frequency of Sale of Allowances  

California’s GHG cap-and-trade system allocates allowances through a combination of free 
allocations and quarterly allowance auctions.  The quarterly allowance auctions provide a regular flow of 
allowances to the market that approximately corresponds to the system’s aggregate compliance 
obligations.   

CARB must decide how frequently (and through what mechanism) to allocate allowances from 
the Price Containment Points and Price Ceiling.  CARB has several options, including periodic, regular 
sales and an “open window”, where allowances can be purchased at any time at the price containment 
point.   

Frequent allowance sales for the Price Ceiling is not critical to a well-functioning market.  
Because compliance entities know that they can purchase any allowances needed for compliance at the 
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price ceiling, there is no need to have periodic sales.  Allowances can be sold at the end of the compliance 
period so that entities that are short on allowances can come into compliance.42   

Offering Price Containment Point allowances on a more frequent basis, through either an 
open window or frequent (e.g., monthly) sales offer greater benefits compared to infrequent (e.g., 
annual) sales.   Several basic considerations lead to this conclusion.   

More frequent sales can increase market liquidity.  Liquidity is the volume of a commodity 
traded in the market.  Liquidity is important to a well-functioning market.  A higher volume of trading 
leads to more reliable price discovery, reduces the risk of market manipulation, and lowers risk 
management costs for market participants.   

More frequent sales also provide more timely mitigation of price volatility and improved 
price discovery.  More-frequent allowance sales will ensure that the increase in allowance supplies in the 
Price Containment Points are available to the market in a timely way when market prices rise to the Price 
Containment Points.  If the release of allowances from the Price Containment Point reserves is delayed, 
market participants would need to trade “as though” these allowances were available, even if the actual 
supply of allowances available in the market was less than this quantity.  While commodity markets often 
operate with uncertainty about commodity supplies, price discovery is improved with more trading of the 
physical product (i.e., allowances) as opposed to financial products (e.g., forward allowance purchases).  
Because the Price Containment Points are likely to occur during periods of higher price volatility, when 
efficient price discovery is particularly important, timely availability of allowances could be particularly 
valuable to supporting a well-functioning allowance market.   

With either an open window or periodic sales, institutional infrastructure and procedures must be 
developed, which entail administrative costs.  All else equal, more frequent sales would likely impose 
higher costs than less frequent sales, although any difference is likely to be modest.   

B. Constraints in Use and Sale of Price Containment Points or Ceiling 

Allowances  

CARB has asked for comments on certain potential administrative rules related to use of 
allowances from the Price Containment Points or Price Ceiling, including: 

1. Timing Price Containment Points and Price Ceiling sales to occur between the end of a 
compliance period and the time when compliance is determined; 

2. A limitation that Price Containment Point or Price Ceiling allowances can be used only to 
achieve compliance in the current compliance period; and 

3. A requirement that each firm’s holding account be empty before purchasing Price 
Containment Point or Price Ceiling allowances. 

For the Price Ceiling, as discussed above, it is sensible to have Price Ceiling sales at the end of 
the compliance period, consistent with the first rule.  The second and third rules would effectively ensure 

 

42 In fact, there is little reason for compliance entities to purchase allowances at the price ceiling prior to the end of 
the compliance period, because market prices may fall, which would allow the compliance entity to purchase 
allowances at a lower price. 
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that market participants do not purchase allowances at the Price Ceiling and bank them for use in the 
future compliance period.  These limitations would not meaningfully impact market function because 
sources know that supplies are available for compliance at the Price Ceiling.   Moreover, assuming the 
Price Ceiling is available in the future, it would make little sense for market participants to buy and hold 
(i.e. bank) allowances, since these could only depreciate in value (i.e., prices can only decline below the 
Price Ceiling).   Nonetheless, if CARB wants to minimize the likelihood that actual emissions exceed 
allowance budgets, these limitations would support this goal.43   

By contrast, these rules would be highly problematic for the Price Containment Points, 
exacerbating market volatility, raising financial risk and limiting banking, which in turn would 
raise costs.  As described above, failure to make Price Containment Point allowances available to the 
market in a timely way could have many adverse consequences, including increased market volatility and 
weaker price discovery.  While it is sensible to structure the Price Ceiling as a mechanism that allows 
sources to “true up” deficiencies between allowance holdings and actual emissions at the end of the 
current compliance period, this is not the purpose of the Price Containment Points.  The Price 
Containment Points are intended as a mechanism to mitigate price volatility, and thus allowances need to 
be made available in a timely way to achieve this objective.  

The second and third rules would effectively eliminate the banking of allowances when 
allowances prices rise to the Price Containment Point levels.  This would be highly problematic.  Simply 
because allowance prices have risen to the Price Containment Points does not mean that banking is 
not economically efficient given potential future escalation in abatement costs (and allowance 
prices), nor does it mean that banked allowances are not valuable in mitigating price volatility.  
Elimination of banking would raise economic costs and increase financial risks to companies requiring 
allowances for compliance.  Further, from an environmental perspective, elimination of banking removes 
incentives for covered sources to undertake “early” emission reductions.  There is simply no rationale for 
eliminating banking (or reducing firms’ abilities to bank) simply because the market prices for allowances 
rise above the Price Containment Point prices.  

C. Decisions Related to Allowance Banking 

The economic benefits of allowance banking are well understood and demonstrated.  As 
described above, allowance banking gives flexibility about when emission reductions can occur, thus 
lowering the cost of achieving emission reductions, and can help mitigate volatility in allowance prices, 
thus lowering financial risk.  California’s existing cap-and-trade program allows banking, and banking is 
a standard element of cap-and-trade systems for GHG emissions and other pollutants (e.g., SO2).   

Some stakeholders have proposed to modify the rules for allowance banking, including proposals 
that would discount any allowances held (banked) in individual allowance accounts.  CARB should avoid 
any discounting of banked allowances, which would distort market participants’ future banking 

 

43 Increases in emissions could occur if allowances were purchased at the Price Ceiling and banked for future use, 
allowance prices then fell below the Price Ceiling in the next compliance period, and banked allowances from the 
prior period were used for compliance.  In this case, total emissions would increase if CARB were unable to take 
actions that reduced GHG emissions for all allowances sold at the Price Ceiling, as required by AB 398.  The proposed 
rules mitigate this risk. 
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decisions due to the risk of allowance devaluation.  CARB should preserve the current banking rules 
with one exception: it should consider modifying the current limits on the quantity of allowances that 
can be held in allowance accounts (“holding limits”).  Holding limits were imposed to address the 
concern that a market participant could accumulate a large share of allowances and manipulate allowance 
prices through the exercise of market power.  These limits, however, are imposed uniformly across all 
market participants irrespective of the difference in the costs they impose on different types of market 
participants. These limits could constrain the ability of firms subject to cap-and-trade to hedge the financial 
risks of compliance by banking allowances for use in future periods.  Other markets with similar holding 
limits (e.g., derivative markets regulated by the Commodity Futures Exchange Commission) provide 
exemptions for legitimate business activities, such as hedging. ARB should modify these holding limits to 
account for legitimate hedging and banking activities through exemptions or increases in holding limits that 
reflect the size of market participant’s compliance obligations.44   

IV. CONCLUSION  

California’s GHG cap-and-trade system is well designed, serving as a template for systems in other 
parts of the world.  However, its performance has not to date been seriously tested, because of a combination 
of factors, including the existence of complementary policies that achieve emission reductions (albeit at 
higher cost).  As it moves into the 2021-2030, CARB must address a number of rules and considerations 
that will affect the likelihood that more scarce market conditions occur, and will affect the market’s 
performance.  Decisions aimed at mitigating economic risks while achieving environmental objectives will 
provide the greatest net benefits for California’s citizens, while also maintaining political support for the 
program (and California’s climate policies more broadly) and providing leadership on effective climate 
policy design that can inform other regions contemplating similar initiatives.   

 

44 For further discussion, see Schatzki, Todd and Robert N. Stavins, “Three Lingering Design Issues Affecting 
Performance in California’s GHG Cap-and-Trade Program,” November 19, 2012. 
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Ms. Rajinder Sahota 
California Air Resources Board  
1001 I Street  
Sacramento, CA 95814 
 
Submitted via email 
 
The Verified Emission Reduction Association, or VERA, offers the following comments on the direction staff has 
discussed related to offsets under the proposed amendments to the Cap and Trade Regulation as presented in 
the June 21, 2018 staff workshop. We appreciate the opportunity to provide additional comments and look 
forward to working with you and your staff in the upcoming weeks to finalize this critically important 
rulemaking to ensure the continued and successful use of offsets in the revised Cap and Trade Program. 
 
VERA is made up of 11 individual companies with vast experience in achieving real greenhouse gas (GHG) 
reductions for the cost-effective use in California’s Cap and Trade Program (Program). VERA strongly supports 
California’s efforts to reduce statewide GHG emissions through a market-based program, including the use of 
high-quality carbon offsets. We are pleased that AB 398 codified the use of offsets in California’s Cap and Trade 
Program and we continue to support CARB’s efforts to maximize the benefits of offsets to contain costs and 
support the development of new innovative projects and technologies on a scale not achievable through 
command and control regulations. We believe an effective component to help accomplish the Programs’ lofty 
goal—establishing a program in which other jurisdictions can participate—is to maximize offset usage under 
the new AB 398 parameters.  
 
VERA members are fully committed to the fundamentals of environmental integrity, ensuring that offsets are 
real, quantifiable, permanent, verifiable, and enforceable GHG reductions, as required under the Program. 
Maximizing offsets will have a direct positive economic and environmental benefit within California, including 
within designated disadvantaged communities.  
 
We have been an active participant in this rulemaking process and previously submitted detailed comments.1 
VERA stands by those recommendations and would like to provide additional comments based on the staff 
presentation, updated Preliminary Discussion Draft of the Regulation (PDD2) and the implied policy direction 
that may result. 
 

                                                             
1 https://www.arb.ca.gov/lists/com-attach/1219-ct-4-26-18-wkshp-ws-UWRVflZmVTYGLQQ1.pdf  
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VERA was also pleased to see a multitude of other stakeholders, including non-offset developers, provide 
comments in support of offsets after the last workshop.2 These comments highlighted the many diverse 
reasons to support the offset program. Many commenters presented supporting data and well rationed 
arguments on behalf of offsets—VERA supports these well-reasoned positions. 
 
The Legislature’s decision to codify offset use recognizes that they benefit the Program and California’s 
environment and economy in both rural and urban areas throughout the state. Therefore, implementing the 
program in a way that fully utilizes the new statutorily authorized limits is key to keeping with legislative intent. 
At the last workshop staff again highlighted some of the major benefits of the offset program—cost 
containment and production of “real reductions outside of capped sectors”.3 VERA concurs with these staff 
positions. 
 
Staff also highlighted some additional thinking on updating regulatory compliance policy as it relates to Forestry 
projects. The issues of Temporal Limitations, Spatial or Operational Limitations, and Materiality Limitations are 
critically important across the offset spectrum. VERA supports this effort and encourages CARB to take broader 
view of this issue and revisit all adopted protocols in a similar light.  
 
VERA also supports CARB’s interest in narrowing the types of activities that are considered in any regulatory 
conformance assessment of offset projects. As other regulations in other areas (water, waste, health and 
safety) get more complex and encompassing, it will be even more important for CARB to let those with 
enforcement authority for those areas address any issues. CARB should rightly focus on regulatory 
conformance which may impact GHG reductions accounting. 
 
We remain supportive of several key policy statements contained within the second Preliminary Discussion 
Draft (PDD2) of the Cap and Trade Regulation,4 including: 

• The construction of § 95854(b)—Quantitative Usage Limit on Designated Compliance Instruments— 
Including Offset Credits.  

• Timing associated with implementation of these new limits as depicted in slide 25 of the staff 
workshop presentation. 

Implementation of Direct Environmental Benefit Provision of AB 398 
VERA continues to support CARB’s straightforward acceptance that any project which can show a direct 
reduction of an air pollutant in the state, or the reduction or avoidance of any pollutant that could have an 
adverse impact on waters of the state, has a direct environmental benefit to the state (DEBS). Our previous 
comments provide significant detail on this issue. VERA remains committed to those comments.5  
 

                                                             
2 https://www.arb.ca.gov/lispub/comm2/bccommlog.php?listname=ct-6-21-18-wkshp-ws  
3 https://www.arb.ca.gov/cc/capandtrade/meetings/20180621/ct_pres062118.pdf (Slide 25) 
4 https://www.arb.ca.gov/cc/capandtrade/meetings/20180621/ct_pdd_06192018.pdf  
5 https://www.arb.ca.gov/lists/com-attach/35-ct-3-2-18-wkshp-ws-UWIGLVJiA2YLIAMy.pdf  and 4-26-18 comments. 
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The most significant change in the PDD2 relating to offsets is found in the discussion text box in the PDD2, 
shown here in double underline for reference, that exclusively reducing GHG’s per the methodologies laid out 
in CARB’s approved protocols wouldn’t be classified as providing a direct environmental benefit. 
 

• Location of reduction or avoided emissions of any air pollutant, in addition to GHGs for which the 
project is receiving credits. 

  
VERA has significant concerns with the implications of this new language. First and foremost, this adds 
additional layers of intent onto the actual language of AB 3986 and is an added criteria that has not been 
supported by any legal or technical analysis. GHG’s are air pollutants by statutory definition, as well as by 
CARB’s own regulatory definition. Succinctly said, a reduction in GHGs is a reduction in Air Pollution, and 
therefore a benefit to the environment. Any reading other than a plain language interpretation of the statute 
will open a series of other questions for CARB to answer. VERA recommends that this direction and language 
not be pursued. 
 
Notwithstanding the position stated above, if CARB does indeed head in a direction where a broader and more 
expansive view of AB 398 is taken, then it would also be incumbent on CARB to adopt a broader view of the 
environmental benefits that count.  Statutory construction does not allow CARB to take a broad view on a single 
aspect of the statute while taking a strict view on the same sentence of a particular section of code. And indeed, 
if CARB takes an expansive view, there are many environmental benefits to California provided by offsets. For 
example, the collection and destruction of ODS creates a healthier ozone layer and results in reduced skin 
cancer rates. It also protects against higher ozone levels due to more frequent high heat days that will come 
with increased atmospheric GHG concentrations. 
 
The argument presented by offset opponents which seems to have spurred this additional language is the 
following – an offset surrendered, on net, doesn’t provide an actual GHG reduction. VERA strongly disagrees 
with this premise. CARB very purposefully created conservative offset accounting mechanisms to ensure that 
there is a margin of safety associated with all offsets credits. This foundational policy of the program would be 
ignored if CARB takes the PDD2 position. Additionally, VERA has already commented on the temporal benefit 
of GHG’s, i.e. that an offset (reduction today) has a benefit even if the offset is later used by a compliance entity 
under the rules of the program (emission at a later date). Basic climate science tells us that benefit cannot be 
ignored.  
 
The original AB 32 Climate Change Scoping Plan laid out a vision for leadership and exportability of California’s 
GHG program. It also highlighted that reducing in-state emissions alone would not solve the larger issue. Those 
original goals of global action for the benefit of California are being achieved with the use of offsets, both within 
and outside of California as the reduction of unregulated GHGs has enormous benefit to California’s long-term 
goals of reducing the impacts of global climate change. The continued release of potent emissions such as 
methane, black carbon and refrigerants is of great concern and urgency. Offsets provide a viable mechanism 
to achieve the additional reductions necessary to help achieve the larger goal, and that is a foundational policy 

                                                             
6 https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201720180AB398  
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laid out in the Scoping Plan that needs to continue. These impacts are also laid you in great detail by the 
California Resources Agency’s Safeguarding website.7 
 
Retroactive DEBS 
Though neither the staff presentation nor the PDD2 added new staff thoughts on existing offsets, VERA’s 
serious concerns about the previous proposal to retroactively evaluate over 90 million previously issued offsets 
remain. These compliance instruments are already in the marketplace, have value, and represent early actions 
and investment by both the offset developer and the offsets’ current owner. It is simply unfair to alter their 
value after the market transaction has been completed.  In addition, having to wait until the end of 2021 to 
learn if these assets have changed in value will cause significant disruption in the offset marketplace.  
 
Furthermore, we would like to reiterate that retroactively looking at all issued offsets would cause all 
stakeholders, including CARB, to incur significant administrative and implementation costs. It may also grind to 
a halt the issuance of new and future offset credits, further disrupting the market.  These costs are in addition 
to the added program costs associated with the reduction in offset usage limits as highlighted in the regulations 
SRIA.8 Therefore, VERA recommends that all offset projects that were or are listed prior to the finalization of 
this rulemaking not be subject to the DEBS evaluation process and instead be categorized in a way that does 
not subject them to the new DEBS usage limitations imposed for offsets post 2020. VERA also previously 
provided additional policy and legal arguments against retroactively assigning DEBS to existing offsets. 
 
Update to the Invalidation Provisions under the Current Cap and Trade Rulemaking 
VERA previously submitted detailed comments and a proposal to address the current offset invalidation 
mechanisms. While we are appreciative and supportive of the staff’s effort on regulatory compliance and 
additional Forestry clarifications, these positive changes will not mitigate the inherent market costs associated 
with the current buyer liability framework for offsets. In recent conversations with CARB, it was conveyed that 
current rulemaking will be limited to the extent possible to implementation of AB 398 provisions. But it was also 
clearly stated that a subsequent rulemaking to specifically address broader offset and programmatic issues 
would follow. VERA strongly believes that addressing the issue of offset invalidation would significantly improve 
the program and provide additional incentive to produce additional offset projects. Such a change would surely 
make additional offset projects more attractive, including producing those GHG reductions within the State of 
California as encouraged by AB 398 and the yet-to-be formed Offset Protocol Task Force. 
 
Conclusion 
VERA is committed to a robust offsets market and our members are available to answer questions on these 
recommendations. We look forward to working with CARB on these important regulatory changes. VERA can 
be reached through Jon Costantino at Tradesman Advisors, at: 916-716-3455, or via email at 
jon@tradesmanadvisors.com.  
 

                                                             
7 http://resources.ca.gov/climate/safeguarding/  
8 http://www.dof.ca.gov/Forecasting/Economics/Major_Regulations/Major_Regulations_Table/documents/Cap-Trade_SRIA_ARB_6-
2018.pdf  



 

 

July 20, 2018 

 

Mr. Jason Gray 

Cap-and-Trade Program, Branch Chief 

California Air Resources Board 

Sacramento, CA 

 

Submitted via online portal at: https://www.arb.ca.gov/lispub/comm2/bcsubform.php... 

 

Re: Additional comments to the 2018 amendments to California’s GHG Cap-and-Trade 

regulation and the June 21, 2018 workshop  

Dear Mr. Gray: 

These comments are submitted on behalf of the Center for Biological Diversity 

(“Center”) regarding potential changes to the regulation for the California Cap on Greenhouse 

Gas Emissions and Market-Based Compliance Mechanisms and the associated public workshop 

held on June 21, 2018.  I appreciate the information that was shared at that workshop, and I 

appreciate this opportunity to provide additional input on the changes being considered by the 

Air Resources Board in the coming months.   

 

These comments are offered in addition to the previous letters submitted by the Center on 

March 16 and May 10, 2018 and we incorporate those letters by reference here.
1
 In particular, we 

reiterate our arguments that: 1) the risk that overallocation of allowances will undermine real 

reductions and the state’s GHG reduction goals must be taken into account by CARB staff; 2) the 

Industry Assistance Factors should decline for the 2018-2020 period as proposed under the 

current rule and the Industry Assistance Factor for petroleum refining should be set at 0% over 

that period, in order to increase the amount of reductions achieved in that sector; 3) the use of 

offsets for 2024 and 2025 emissions should be capped at 4% to be consistent with the intent of 

AB 398; and 4) the use of price ceiling funds should not be dedicated to the purchase of offsets 

or restricted to a determined set of offset projects.  

 

In these comments, the Center addresses ARB’s request for feedback on defining “direct 

environmental benefits in the state” (“DEBS”). AB 398 specifies that after 2020 no more than 

one-half of offset credits may be sourced from projects that do not provide “direct environmental 

benefits in the state,” and defines “direct environmental benefits in the state” as “the reduction or 

avoidance of emissions of any air pollutant in the state or the reduction or avoidance of any 

pollutant that could have an adverse impact on waters of the state.” ARB’s definition is so vague 

and broad that it would eviscerate the intent of the statute. Instead, ARB should evaluate the 

                                                 
1 March 16 Center comments, available at https://www.arb.ca.gov/lists/com-attach/54-ct-3-2-18-wkshp-ws-

WmsGOFEPUDAKUwMy.pdf; May 10, 2018 Center comments, available at https://www.arb.ca.gov/lists/com-

attach/1199-ct-4-26-18-wkshp-ws-UmNXaVMNB2EKUwQ1.pdf.  

https://www.arb.ca.gov/lispub/comm2/bcsubform.php
https://www.arb.ca.gov/lists/com-attach/54-ct-3-2-18-wkshp-ws-WmsGOFEPUDAKUwMy.pdf
https://www.arb.ca.gov/lists/com-attach/54-ct-3-2-18-wkshp-ws-WmsGOFEPUDAKUwMy.pdf
https://www.arb.ca.gov/lists/com-attach/1199-ct-4-26-18-wkshp-ws-UmNXaVMNB2EKUwQ1.pdf
https://www.arb.ca.gov/lists/com-attach/1199-ct-4-26-18-wkshp-ws-UmNXaVMNB2EKUwQ1.pdf
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offset protocols and provide clear science- and health-based criteria—consistent with the intent 

of providing direct (not tangential,  hypothetical, or global) benefits to in-state communities—for 

what types of projects may be considered to have DEBS. Only once a project meets these criteria 

might ARB conduct more specific project-level assessment of whether the project actually 

directly benefits the state. 

 

As the Center has previously stated, defining “direct environmental benefits in the state” 

to include any watershed that flows into California would severely undermine the intent of that 

provision. If this definition were interpreted in its broadest sense, this would include projects 

anywhere within the greater Colorado River watershed, which includes more than 24,000 square 

miles in five states outside of California, and extends more than 500 miles outside the border of 

California. 

 

 This broad geographical definition would not guarantee that offset projects provide 

“direct environmental benefits in the state” as required by law.  Even in the case of a project that 

could ostensibly result in the reduction or avoidance of water pollutants locally, the potential for 

that benefit to reach California is extremely tenuous.  Furthermore, in the case of offset projects 

registered under any of the current protocols, there is no assurance of any reduction or avoidance 

of any pollutant that could have an adverse impact on waters even locally. 

  

 Rather, ARB should establish clear standards and evaluation procedures for assessing 

whether a project meaningfully impacts the quality of waters entering the state by an independent 

scientific review. Instead, ARB proposes that “[i]f [the] project is located adjacent to a water 

body that flows within or into California, no further information” on that project’s impacts or 

benefits would be needed.
2
 Thus, a project could simply avoid putting a pollutant somewhere in 

the Colorado River watershed thousands of miles upstream, and not have to provide any 

information that such an avoidance actually benefits California. The focus should be on impact 

rather than geographical location of the project. 

 

Notably, a study published in the last few weeks (“Cushing Study”) found that rather than 

investing in green projects within the state, an astounding seventy-five percent of offset credits 

went towards projects outside of California.
3
 Meanwhile, the Study found, from 2011-2015, 

disadvantaged communities within California experienced increases in both GHG emissions and 

co-pollutant emissions from regulated facilities disproportionately located in their 

neighborhoods.
4
 Incentivizing out-of-state projects while actively harming California’s 

disadvantaged communities undermines the intent of AB 398.
5
  

 

Indeed, the intent of the legislation to benefit disadvantaged communities is evident from 

the plain language of Health and Safety Code section 38591.1(a) (AB 398), which directs ARB 

                                                 
2 ARB, Preliminiary Discussion Draft, June 2018, p. 17. 
3 Cushing, Lara et al., “Carbon trading, co-pollutants, and environmental equity: Evidence from California’s cap-

and-trade program (2011– 2015),” PLoS Med 15(7) (July 10, 2018) (“Cushing, Carbon Trading”), available at 

http://journals.plos.org/plosmedicine/article?id=10.1371/journal.pmed.1002604. 
4 Cushing, Carbon Trading. 
5 Note that the Office of the Senate Floor Analyses stated its understanding that, of the offset credits allowed, AB 

398 “[r]equires 50% of all offsets to be in California.” See Senate Floor Analysis for AB 398, p. 5 (emphasis added). 

http://journals.plos.org/plosmedicine/article?id=10.1371/journal.pmed.1002604
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to create a task force to create guidance for new offset protocols for a “market-based compliance 

mechanism for the purposes of increasing offset projects with direct environmental benefits in 

the state while prioritizing disadvantaged communities, Native American or tribal lands, and 

rural and agricultural regions.” (Emphasis added.) It is clear from this language—one of only 

two places in the statute that “DEBS” is used—that any DEBS definition must recognize and 

incorporate that the direct benefits should be not only within the boundaries of the state but also 

prioritize disadvantaged communities. 

 

This reading is also consistent with the statutory scheme of California’s climate 

regulation. As noted in the Senate Committee on Environmental Quality (“SCEQ”) report for AB 

398, AB 32 specified that prior to the inclusion of any market-based compliance mechanism in 

the regulations, ARB was required to (1) “consider the potential for direct, indirect, and 

cumulative emission impacts from these mechanisms, including localized impacts in 

communities that are already adversely impacted by air pollution,” (2) “design any market-based 

compliance mechanism to prevent any increase in the emissions of toxic air contaminants or 

criteria air pollutants,” and (3) “maximize additional environmental and economic benefits for 

California, as appropriate.” Moreover, AB 197 (Garcia, 2016) directed ARB to consider social 

costs and prioritize direct emission reductions at large stationary, mobile, and other sources in 

order to protect disadvantaged communities.
6
 

 

Moreover, to the extent ARB has raised dormant Commerce Clause concerns regarding 

the DEBS requirement, the clearer and more direct the environmental benefits are to California 

communities, the less likely a dormant Commerce Clause claim would survive in court.
7
 “The 

guiding principle in determining whether a state regulation discriminates against interstate or 

foreign commerce is whether either the purpose or the effect of the regulation is economic 

protectionism.”
8
 Here, the purpose of requiring in-state benefits from offset credits is clearly 

protecting California’s communities from pollution-related harm, not economic protectionism. 

Indeed, the Cushing Study clearly supports the need for such regulation. But the offset limits 

should be based on their effects on the state’s environment, rather than the location of the 

project.
9
 The more the DEBS criteria focus on scientific- and health-based criteria and the 

benefits to local communities, the better the regulation will be able to withstand any dormant 

Commerce Clause challenges. 

  

In sum, AB 398 is meant to improve California’s market-based program,
10

 and requires 

ARB to prevent the very outcomes the Cushing Study demonstrates have occurred. Interpreting 

                                                 
6 Health and Safety Code § 38562.5. 
7 See e.g., Rocky Mtn. Farmers Union v. Corey, 730 F.3d 1070, 1087-88 (9th Cir. 2013) [upholding California’s Low 

Carbon Fuel Standard against dormant Commerce Clause claims] [“Absent discrimination, we will uphold the law 

‘unless the burden imposed on [interstate] commerce is clearly excessive in relation to the putative local benefits.’ 

Pike v. Bruce Church, Inc., 397 U.S. [137,] 142.”]. 
8 Pacific Northwest Venison Producers v. Smitch, 20 F.3d 1008 (9th Cir. 1994); accord, Rocky Mountain, 730 F.3d at 

1087.  
9 A statute that “‘treat[s] all private companies exactly the same’ does not discriminate against interstate commerce.” 

(Association des Eleveurs de Canards et d’Oies du Quebec v. Harris, 729 F.3d 937, 947 (9th Cir. 2013) 

(“Association”).) 
10 See e.g., SCEQ report for AB 398 (July 12, 2017), p. 8: “Ensuring Improvement – a Better Cap-and-Trade 

System.” 
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DEBS to allow for projects with tangential benefits or that may reach a waterway inside 

California ignores the entire cap-and-trade statutory scheme, perpetuating the most unjust aspects 

of the program. ARB should evaluate the offset protocols and provide clear science- and health-

based criteria—consistent with the intent of providing direct benefits to in-state communities—

for what types of projects may be considered to have DEBS. These criteria should prioritize 

benefits to disadvantaged and tribal communities. 

 

 Thank you for your consideration of these comments.  Please contact me if you have any 

questions. 

 

Sincerely, 

     
Maya Golden-Krasner      

Senior Attorney | Climate Law Institute    

Center for Biological Diversity      

mgoldenkrasner@biologicaldiversity.org   

(213) 785-5402  

 

 

 

 

mailto:mgoldenkrasner@biologicaldiversity.org
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July 20, 2018 
      
Mr. Jason Gray 
Cap-and-Trade Program, Branch Chief 
California Air Resources Board  
1001 I Street 
Sacramento, CA 95814   
 
RE: Public comments on methods for determining whether offset projects result in Direct 
Environmental Benefits in the State (DEBS) 
 
Dear Mr. Gray:  
 
Thank you for the opportunity to provide input on cap-and-trade program design decisions. We 
offer these recommendations on how direct environmental benefits in the state (DEBS) should be 
determined for offset projects associated with credits used to cover emissions starting in 2021, as 
required by AB 398. We offer these comments as researchers with expertise in environmental and 
public health, air quality, water quality, climate equity, and environmental law. 
 
AB 398 defines a limit on the use of offsets by a regulated entity as 4% of that entity’s emissions 
during 2021-2025 and 6% of that entity’s emissions during 2026-2030. The law further requires that 
half of that limit is reserved for credits from offset projects with direct environmental benefits in the 
state, defined as: “the reduction or avoidance of emissions of any air pollutant in the state or the reduction or 
avoidance of any pollutant that could have an adverse impact on waters of the state.”  
 
ARB has proposed using project-by-project evaluations of DEBS based on information provided by 
the offset project developers. ARB also proposes allowing any project outside of the state located 
beside a water body that flows into California to be considered to result in direct environmental 
benefits in the state.1 We think this is not an effective approach and strongly recommend that ARB 
develop objective science-based evaluation criteria for each protocol. 
 
The project-by-project evaluation approach that ARB proposes has a number of critical 
disadvantages. First, it would create a substantial ongoing administrative burden for the state which 
would need to evaluate the arguments put forward by each individual project developer. Second, this 
process would also create uncertainty for offset project developers who are considering submitting 
their projects for credit issuance, and could also increase their costs of reporting and monitoring. 
Third, importantly, as ARB seeks objective and even-handed methods for evaluating DEBS, basing 
evaluations on the information provided by project developers could result in different DEBS 
assessments for similar projects. ARB would need to evaluate the articles and data sources submitted 
by each project developer in a context where individual articles can point to conflicting conclusions. 
This approach unfairly benefits project developers with access to academic literature, and those who 
craft arguments using selectively chosen articles presented out of context of the relevant body of 
literature. Lastly, project-by-project evaluations of environmental benefits contradicts ARB’s overall 

                                                
1 See, Preliminary Discussion Draft of Potential Changes to the Regulation for the California Cap on Greenhouse Gas 
Emissions and Market-Based Compliance Mechanisms (pages 17-18), and ARB’s June 21, 2018 cap-and-trade 
workshop presentation, both found under the June 21, 2018 meeting here: 
https://www.arb.ca.gov/cc/capandtrade/meetings/meetings.htm 
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offset strategy which moves away from project-by-project evaluations and assesses offset quality 
through identifying objective metrics at the protocol level.  
 
Instead, ARB should do its own comprehensive evaluation of relevant literature and analytical 
methods currently used to estimate impacts of pollution on populations to draft a set of objective 
criteria for determining which offset projects have direct environmental benefits in the state for each 
of ARB’s six protocols. These criteria should define the impacted population, since the benefits of 
reductions in air and water pollutant emissions will vary based on the population’s susceptibility and 
pre-existing pollution levels from other sources that contribute to cumulative exposures. Such an 
approach has precedent and is in line with existing regulations that geographically incentivize the 
investment of cap-and-trade revenues to disadvantaged communities as characterized by 
CalEnviroScreen.   
 
To create objective metrics for identifying projects with DEBS, ARB should review each of 
California’s six offset protocols to identify criteria for projects that clearly do or do not generate 
meaningful air pollution and water quality benefits. This would result in a positive list and a negative 
list of projects based on a set of project characteristics. For example, a mine methane capture 
(MMC) project in Pennsylvania clearly does not directly impact water quality in California. But other 
projects require more careful assessment. For example, can a livestock digester project outside of 
California affect water quality of river water flowing into the state, and if so, how close to 
California’s border and to a major river does the project have to be to have such an effect? What are 
the characteristics of a forest project that would improve river water quality flowing into the state? 
Should the state prioritize DEBS designation of projects located within the state over those outside 
the state, that may have fewer environmental benefits to California residents? If so, what criteria 
should be applied to this prioritization process? 
 
ARB may decide to draw a clear line between the two categories, or may decide that some projects 
sit between a clear positive or negative determination. In these exceptional cases the DEBS of those 
projects will be determined on a project-by-project basis. To provide maximum certainty to present 
and prospective offset project developers, the state should define clear guidelines for making that 
project-level determination, and project developers should be required to explicitly address these 
criteria in their proposals.  
 
We note that AB 398 defines the requirement as a “direct” environmental benefit related to the 
release of an air or water pollutant. In common parlance, a “direct” effect or benefit means that the 
activity itself is responsible for a change in the release of an air or water pollutant, in contrast to 
effects mediated by the market, global atmospheric circulation, or other secondary causal pathways 
which are more difficult to observe, predict, measure, and quantify. This commonplace 
understanding of the word “direct” is supported by existing law. AB 32 defines a direct emissions 
reduction thus: “‘Direct emission reduction’ means a greenhouse gas emission reduction action made by a greenhouse 
gas emission source at that source.”2 DEBS therefore refers to a reduction or avoidance of an air pollutant 
in the state at its source, or the reduction or avoidance of a pollutant that adversely impacts waters 
of the state at its source.  
 
We also note that simply being located adjacent to a waterway flowing into California does not mean 
that a project generates DEBS within the state. Not all pollutants affect water quality, and the 
                                                
2  California Health & Safety Code § 38505(e) 
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location of an offset project along a waterway flowing into the state does not necessarily benefit 
waters that eventually flow into the state. If ARB were to deem any project located in a watershed of 
a river flowing into California to be considered DEBS, any project of any type in the Colorado River 
Basin, comprising almost all of Arizona, and portions of Colorado, Utah, Nevada, New Mexico, and 
Wyoming, would be considered to reduce water pollution in California.  
 
We welcome that ARB made explicit in its June 21, 2018 workshop presentation and its Preliminary 
Discussion Draft that DEBS are in addition to benefits from reducing or removing greenhouse gas 
emissions. This is necessarily the intent of the law since if it were not true, the DEBS requirement 
would be meaningless. All offset credits are required to reduce or remove GHGs by law, and offsets 
simply shift greenhouse gas emissions from the offset project site to the site of the covered emitter 
that submits the offset credit. 
 
We emphasize that whether a project has direct air quality and water quality benefits in the state is a 
scientific question. The six protocols that ARB has already adopted present a limited set of impact 
pathways to directly release air pollution into the state and directly affect California’s water quality. 
These can be assessed at the protocol level with clear sets of criteria.  
 
The California Air Resources Board is charged with “protecting the public from the harmful effects 
of air pollution and developing programs and actions to fight climate change,” and aims to 
implement California’s leadership in the country and the world in effective air quality regulation.3 
With hundreds of staff members with expertise in protecting human health from the impacts of air 
pollution, ARB has the ability and mandate to set standards and criteria for identifying offset 
projects that meaningfully benefit human health in the state. ARB can draw from the expertise of 
sister agencies or the water quality capacity of researchers and professionals in the state for guidance 
on developing criteria for offset projects that directly impact water quality in California.  
 
ARB indicated in its workshop on June 21 of this year, and the accompanying draft regulatory 
amendments, that it intends to delegate the development of DEBS criteria to those submitting 
public comments on its draft regulatory amendments, and to offset project developers presenting 
ARB with articles and data as evidence that their offset projects have DEBS. The interest of industry 
participants for loose standards that would allow for the greater sale of offset credits, and the limited 
time and attention of independent air and water quality specialists to submit public comments, 
means that ARB’s proposed delegatory approach is almost certain to result in regulations based on 
biased and incomplete data. It is clear to us that in order for ARB to meet its responsibility, and its 
aspirations to lead the country and the world in regulation that protects public health, the Agency 
must ensure that clear standards and criteria for air and water quality regulation under its purview are 
developed based on comprehensive and unbiased impact assessments. 
 
In sum, we strongly recommend that ARB: 

- determine de minimis direct releases of air pollutants and effects on water quality considered 
to impact human health in California as the foundational criteria for DEBS; 

- develop these thresholds taking into account the impacted population, since the benefits of 
reductions in air and water pollutant emissions will vary based on the population’s 
susceptibility and pre-existing pollution levels from other sources that contribute to 
cumulative exposures; 

                                                
3  https://ww2.arb.ca.gov/about  
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- use these thresholds to develop simple positive and negative lists of project characteristics 
for DEBS consideration for each of the six protocols; 

- also use these thresholds to develop methods for assessing DEBS for individual projects not 
included in the positive or negative lists developed;   

- clarify that “direct environmental benefits in the state” means that the activity itself is 
responsible for a change in the release of an air pollutant located in the state or pollutant 
affecting water quality in the state, in contrast to effects mediated by secondary causal 
pathways like the market or global atmospheric circulation; 

- recognize that not all projects located beside a waterway flowing into the state, or in a 
watershed of a river flowing into the state, directly impacts water quality in the state. 

 
 
Most sincerely,  
 
Barbara Haya, PhD 
Research Fellow, California Institute for Energy and Environment 
University of California, Berkeley 
bhaya@berkeley.edu 
 
Lara Cushing, PhD 
Assistant Professor, Department of Health Education  
San Francisco State University 
lcushing@sfsu.edu 
 
Rachel Morello-Frosch, PhD 
Professor, School of Public Health and Dept of Environmental Science, Policy and Management 
University of California, Berkeley 
rmf@berkeley.edu 
 
Manuel Pastor, PhD 
Professor, Sociology / American Studies & Ethnicity 
Director, Program for Environmental and Regional Equity  
University of Southern California, Los Angeles 
mpastor@college.usc.edu  
 
Michael Wara, PhD, JD 
Director, Climate and Energy Policy Program 
Senior Research Scholar, Woods Institute for the Environment 
Stanford University, Palo Alto, CA  
mwara@stanford.edu 
 
David Wooley, JD 
Executive Director, Center for Environmental Public Policy 
   & Visiting Professor 
Goldman School of Public Policy 
University of California, Berkeley 
dwooley@berkeley.edu 
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NERA Economic Consulting and Pacific Gas & Electric Company:  

Cap-and-Trade Program Market Design Study 

Summary  

Pacific Gas & Electric Company (PG&E) engaged National Economic Research Associates 

(NERA) Economic Consulting to assess the economic impacts of individual design features of 

California’s Cap-and-Trade (C&T) Program. The study found that two key C&T design features 

have the largest individual impact on California’s economy and households: 

 Level of the price ceiling; and  

 Removing allowances from the market that results in lower emission caps.  

The study also found that the household expenditure impacts from cost increases due to C&T 

Program features are regressive, meaning low-income households pay a proportionally greater 

amount of their income, and this regressive impact increases as allowance prices rise. The 

regressivity does not account for the targeted use of allowance revenue, which could mitigate or 

reverse these impacts. The California Air Resources Board’s (ARB) current C&T design
1
 

(e.g. price ceiling at post-2020 Allowance Price Containment Reserve (APCR) levels and post-

2020 allowance budgets from the C&T regulation adopted in 2017) is more protective of 

California households and the economy than design alternatives that would increase the price 

ceiling or remove allowances from the market. 

 

Scenario Design & Assumptions 

The ARB is leading the process to amend California’s C&T Program, per the direction of 

Assembly Bill (AB) 398 and ARB Board Resolution 17-21. This amendment process includes 

decisions on critical design features of the post-2020 C&T Program, including establishing a 

ceiling on allowance prices, setting emission caps, and determining intermediary price 

containment points at which additional allowances would be available for sale.  

PG&E engaged NERA Economic Consulting to evaluate the market and economic impacts of 

each significant C&T design feature in isolation.
2
 NERA analyzed six scenarios and a reference 

scenario (see Table 1), with each scenario focused on a discrete change in a C&T design 

element. All scenarios include: 

 The C&T Program with a 2030 target of greenhouse gas (GHG) emissions 40% below 

1990 levels and continued decline toward the 2050 target of 80% below 1990 levels; 

 Complementary measures that align with California’s 2017 Climate Change Scoping 

Plan;
3
  

 Offsets; and  

 Linkage with Quebec and Ontario. 

                                                             
1
 Available at: https://www.arb.ca.gov/cc/capandtrade/capandtrade/unofficial_ct_100217.pdf 

2
 This study employs NERA’s NewERA modeling system to analyze the seven scenarios based on three-year time 

intervals from 2019 to 2040. The system integrates a bottom-up, unit level electricity sector model with a top-down 

macroeconomic model of the U.S. economy. 
3
 Measures include: 50% renewable portfolio standard target, a doubling of energy efficiency in buildings by 2030, 

the 18% Low Carbon Fuel Standard target in 2030, a zero-emission vehicle requirement, and vehicle miles traveled 

reduction measure equivalent to the requirements in Senate Bill 375, among others. 

https://www.arb.ca.gov/cc/capandtrade/capandtrade/unofficial_ct_100217.pdf
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Table 1. Scenario Descriptions 

Design 

Element
4
 

Scenario Description 

Price Ceiling 

Reference 
Low end of ARB’s proposed range; equivalent to the current 

price trajectory for the APCR (~$80/MT
5
 in 2030) 

High Price 

Ceiling 
High end of ARB’s proposed range (~$147/MT in 2030) 

Emission 

Caps 

Reference Consistent with existing ARB emission caps for 2021-2030
6
 

“Oversupply” 

Adjustment 

Cap reduced by a cumulative 270 million allowances from 

2021-2030 

Price 

Containment 

Points 

(PCPs) 

Reference 

120 million allowances divided evenly among two PCPs and 

price ceiling, with the PCPs spaced evenly between the 

auction reserve and the price ceiling, and 52.4 million 

allowances placed in the post-2020 APCR 

Larger Tiers 
52.4 million allowances moved from the post-2020 APCR to 

the two PCPs 

High Price 

Tier 

One large PCP at $70/MT in 2021, with escalation tied to the 

auction reserve price adder 

Offsets 

Reference 

Consistent with AB 398 offset limits, with escalating 

utilization rate
7
 starting at 55% in 2015, and price discount 

relative to allowances decreasing from 20% in 2015 to 10% 

in 2025 

Low Offsets 
Restricted supply based on availability of in-state offset 

projects
8
 

High Offsets 
Same offset limits as Reference, but increased supply of low-

cost offsets ($5/MT) and increased utilization (90% by 2026) 

 

Results 

Figure 1 shows the allowance prices in selected scenarios. For simplicity, the figure only shows 

three key scenarios, as the other four scenarios are broadly consistent with the Reference 

scenario. Allowance prices in the Reference scenario reach the price ceiling of $83/MT by 2031. 

Adjusting emission caps downward, as in the “Oversupply” Adjustment scenario, causes the 

market to reach the price ceiling earlier, by 2028. The allowance price comes close to hitting the 

price ceiling of $149/MT in 2031 in the High Price Ceiling scenario, and this scenario delivers 

consistently higher allowance prices during the 2020s. 

                                                             
4
 All scenarios adopt the Reference scenario design elements outlined in Table 1, unless otherwise specified. 

5
 All dollar figures are shown in 2015 dollars and emissions are expressed in metric tons of CO2. 

6
 As adopted by ARB on July 27, 2017 in Table 6-2: 2021-2031 California GHG Allowance Budgets, Regulation for 

the California Cap on Greenhouse Gas Emissions and Market-Based Compliance Mechanisms. 
7
 ‘Utilization rate’ refers to the proportion of the overall offset limit used by compliance entities; 55% is roughly 

equivalent to current utilization. 
8
 In-state offset supply derived from American Carbon Registry and CaliforniaCarbon.info offset projections 

(http://californiacarbon.info/wp-content/uploads/2017/07/AB398-_Impact_Analysis.pdf). 
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Figure 1. Allowance Prices in Selected Scenarios (2015$/MT) 

 
 

 

 

Figure 2 shows the change in household income relative to the Reference scenario. Both the 

High Price Ceiling scenario and the “Oversupply” Adjustment scenario result in the largest 

reductions in household income out to 2031. Other design features have a relatively 

smaller impact.  

Though not modeled, layering multiple design features could have a compounding negative 

effect on household income. 

Figure 2. Household Income Change Relative to Reference Scenario (2015$/household)  

 
 

“Oversupply” Adjustment and High Price Ceiling result in higher allowance prices 

“Oversupply” Adjustment and High Price Ceiling result in the largest 
reductions in household income 
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The study also found that household expenditure impacts are regressive before considering the 

use of allowance value, meaning the costs that low-income households pay are proportionally 

greater relative to their income. This regressive economic impact is exacerbated as allowance 

prices rise, shown in Figure 3. ARB’s current C&T design is more protective of California 

households – particularly for low income households – and the economy than design alternatives 

that would increase the price ceiling to $149/MT in 2031 or remove allowances from the market. 

 

 
 

Figure 3. Incremental Household Costs Relative to Reference Scenario (%) 

 

 
 

 

 

Figure 4 shows results for the change in California’s Gross State Product (GSP) relative to the 

Reference scenario. Consistent with the household impact results, the High Price Ceiling 

scenario leads to the largest negative impact on the California economy, with the drop in GSP 

from 2028 to 2031 reflective of the steep escalation in allowance prices. The “Oversupply” 

Adjustment scenario also has a large impact prior to 2030, but conforms with other scenarios in 

2031 as allowance prices reach the same price ceiling as in the Reference Scenario. 
 

 

 

 

 

 

 

 

Low income households (H1) face a higher proportional cost burden relative to 
higher income households 
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Figure 4. Change in Gross State Product Relative to Reference Scenario (2015B$) 

 
 

 

 

Conclusions  

The NERA-PG&E study found that: 

1. A relatively high price ceiling level ($149/MT in 2031) would have the largest negative 

impact on the economy and households.  

2. Removing allowances from the market can have significant negative impacts on 

household income and the economy.  

3. Household income impacts are regressive before considering the use of allowance value, 

meaning low-income households pay a proportionally greater amount, and this regressive 

impact increases as allowance prices rise.  

 

Note: Developments in Ontario 

As noted earlier, all scenarios in this study assumed the ongoing linkage of California’s C&T 

Program with Quebec and Ontario. Effective July 3, 2018, Ontario’s new provincial government 

announced the revocation of Ontario’s C&T regulation.
9
 Even with Ontario de-linking, the key 

findings of this study remain largely consistent. However, while not modeled explicitly, 

Ontario’s departure would likely delay when the price ceiling is reached, and reduce the 

economic and household costs. 

                                                             
9
 See: https://www.ontario.ca/page/cap-and-trade  

“Oversupply” Adjustment and High Price Ceiling have the largest negative impact 
on the Californian economy 

https://www.ontario.ca/page/cap-and-trade
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August 17, 2018 

 

Rajinder Sahota 

Assistant Division Chief, Industrial Strategies Division 

Air Resources Board 

1001 I Street 

Sacramento, CA  95814 

 

RE: Comments on the June 2018 Preliminary Discussion Draft  

 

Dear Ms. Sahota: 

 

Chevron has been a California company for more than 130 years and is the largest Fortune 500 

corporation based in the state. We have participated in extensive stakeholder meetings and discussions 

with ARB and its staff to develop the program, including this proposed rule so that the end results are 

workable for California, while still meeting the goals of SB32 and AB 398.  

 

Chevron appreciates the opportunity to provide pre-regulatory comments on the June 2018 preliminary 

discussion draft (PDD). Chevron supports a well-designed broad-based cap and trade program that a) 

limits competitive disadvantage and trade exposure; b) includes cost containment measures and c) can 

be linked to other markets, either directly or through the use of offsets. Chevron believes that continued 

research, innovation and application of technology are important to meet the state’s climate goals to 

enable significant and cost-effective mitigations to climate change over the long term. To this end, 

Chevron is pursuing technology changes that can deliver innovative projects within 2 years. Chevron 

offers the following specific comments on the PDD, while reserving the ability to comment on other 

elements of the program at a later date: 

 

• Maintaining industry assistance factors at 100% from 2018 to 2020 is critical to reduce 

California industry’s competitive disadvantage. In addition, the smooth transition into the post-

2020 period, as mandated by AB 398 (2017) supports maintaining industry assistance factors. 

The prior PDD sought comments on the industry assistance factors and information was 

provided to ARB that explained the importance of the factors to California industry and for a 

successful program. For these reasons, Chevron recommends that ARB staff add language 

implementing 100 percent industry assistance factors for all leakage risk categories for 2018-

2020.  

o If ARB makes this change, many facilities which were not initially recognized as fully 

trade exposed will require additional allowance allocation for 2018 and 2019. Due to the 

delay in rulemaking, these two allocation periods will require true up. Rather than wait 

until the end of 2019, creating business uncertainty, we suggest that ARB consider an 

accelerated allowance allocation true up for the affected industry.  

• Offsets offer an opportunity to stimulate innovation and technology development. It is possible 

that the offset market may decline due to the reduction in allowable offset limits and uncertainty 
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on qualifications for certain offsets. Offsets offer a form of linkage to further the state’s climate 

leadership goals while providing cost containment. In support of offsets, Chevron recommends 

the following:  

o Define “direct environmental benefits to the state” (DEBS) to apply to any project 

reducing or avoiding air pollutants in or benefiting waters of the state. In addition, any 

offset project located entirely within California would be presumed to have DEBS. We 

strongly recommend against the June 21, 2018 workshop proposal to require projects that 

are entirely within California to provide additional justification or review to qualify as 

DEBS. 

o Offset Limit Sales: Allow a facility’s offset utilization limit to be traded to another 

facility because entities with smaller offset needs are disadvantaged from offset use. With 

the smaller limits under AB 398, this disadvantage will be exacerbated. After the last 

compliance period, ARB found that only half of the potential offsets were utilized in the 

program. Allowing a facility’s offset utilization limit to be traded to another facility will 

not have the effect of exceeding the total, market-wide offset utilization limit, but will 

allow smaller offset demands to be aggregated into an economically significant size.  

o ARBOC review process: Perform a systematic review of the offset credit process to make 

reviews more complete, reduce the iteration cycle and reduce the issuance time. Although 

the offset review process has been implemented for over five years, extended offset 

review cycles create significant business uncertainty.    

• ARB is considering an alternative cap decline factor for sectors that have high process emissions 

and are highly trade exposed. Process emissions from hydrogen plants meet criteria proposed in 

the PDD. The equation that defines trade exposure is being used as the basis for qualification 

under this rulemaking.  The Western States Petroleum Association submitted calculations in June 

2018 showing that hydrogen plants would qualify as high process emissions and highly trade 

exposed under the ARB trade exposure test.1  Chevron recommends that hydrogen plants be 

included under the process emissions alternative cap factor.  

• Cap and trade should recognize emission reductions through technology changes using biofuels 

and feeds. Recent changes to the LCFS to encourage the use of biofuels and bio feeds have been 

made to spur technology and innovation. These innovations could also result in overall facility, 

process emissions and fuel GHG emissions reductions. The cap and trade program recognizes the 

GHG emission reductions of these types of fuels in Section 95852.2 Emissions Without a 

Compliance Obligation. Because the intent of the program is to recognize reductions through use 

of renewable materials, updates are needed in this section to recognize new technologies: We 

recommend the following changes:  

o Delete “the combustion of” from 95852.2  

Emissions from the following source categories and from the combustion of the 

following fuel types count toward applicable reporting thresholds, as applicable in 

MRR, but do not count toward a covered entity’s compliance obligation set forth in 

this article unless those emissions are reported as non-exempt biomass-derived CO2 

under MRR. 

o Delete “the combustion of” from Section 95852.2(a)  

Emissions from the combustion of biomass-derived fuels.  

                                            
1 May 24, 2018 WSPA comments at: https://www.arb.ca.gov/lists/com-attach/1229-ct-4-26-18-wkshp-ws-
WzoCYABlV20KeFQ9.pdf  

https://www.arb.ca.gov/lists/com-attach/1229-ct-4-26-18-wkshp-ws-WzoCYABlV20KeFQ9.pdf
https://www.arb.ca.gov/lists/com-attach/1229-ct-4-26-18-wkshp-ws-WzoCYABlV20KeFQ9.pdf
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o Add the following to Section 95852.2(a) Emissions without compliance obligation: 

10) Renewable Gasoline 

11) Renewable Liquified Petroleum Gas (Ethane, Ethylene, Propane, Propylene, 

Butane, Butylene, Isobutane, Isobutylene, Pentanes Plus) 

12)  Renewable biofuel or feed 

 

Chevron respectfully provides these pre-regulatory comments on the June 2018 PDD to continue to 

support a balanced program supporting ongoing economic and environmental goals in California.  

 

Sincerely, 

 

Original sent via e-mail (JB) 

 

Henry Perea 

 

cc: Jason Gray, Branch Chief, Cap-and-Trade Program 

 Richard Cory, Executive Officer 

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 


	Public Comments Appendix_8-10-18 1
	Public Comments Appendix_8-10-18 2
	Table of Contents
	1-Public Notice Oct 2017
	arbcombo -- 10/12/17 Workshop to Discuss Next Steps for the Cap-and-Trade Regulation

	2-Slides Table of Contents Oct 2017
	3-Staff Presentation Oct 2017 Portrait
	4-Comments Table of Contents Oct 2017
	1-ctoct122017wkshp-Green Diamond
	2-ctoct122017wkshp-MWDSC
	3-ctoct122017wkshp-ClimeCo
	4-ctoct122017wkshp-Tradewater
	5-ctoct122017wkshp-VesselsThomas
	6-ctoct122017wkshp-Near Zero
	7-ctoct122017wkshp-VesselsEvan
	8-ctoct122017wkshp-qualcomm
	9-ctoct122017wkshp-IfPI
	10-ctoct122017wkshp-Honeywell
	11-ctoct122017wkshp-Dentons
	12-ctoct122017wkshp-Offset Group
	13-ctoct122017wkshp-PGE
	14-ctoct122017wkshp-MSR
	15-ctoct122017wkshp-CA Forest
	16-ctoct122017wkshp-SCPPA
	17-ctoct122017wkshp-NAVF
	18-ctoct122017wkshp-EDF
	19-ctoct122017wkshp-SWC
	20-ctoct122017wkshp-Kern
	21-ctoct122017wkshp-CCPC
	22-ctoct122017wkshp-CalChamber
	23-ctoct122017wkshp-Yurok
	24-ctoct122017wkshp-NCPA
	25-ctoct122017wkshp-CMTA
	26-ctoct122017wkshp-Foam
	27-ctoct122017wkshp-SDGE
	28-ctoct122017wkshp-NextGen
	29-ctoct122017wkshp-GUG
	30,31-ctoct122017wkshp-NGOs
	32-ctoct122017wkshp-whirlpool
	33-ctoct122017wkshp-WPTF
	34-ctoct122017wkshp-SMUD
	35-ctoct122017wkshp-WSPA
	36-ctoct122017wkshp-LADWP
	37-ctoct122017wkshp-CMCA
	38-ctoct122017wkshp-Latham
	I. Substance and Adoption of the 25 Percent Rule
	II. The 24 Month Rule and the Lifecycle of an Unsold Allowance
	III. AB 398
	IV. Potential Market Impact of ARB’s Unsold Allowance Provisions
	V. Timing of the Application of the 24 Month Rule

	39-ctoct122017wkshp-Panoche
	40-ctoct122017wkshp-SullivanShelly
	1-Public Notice Mar 2018
	March 2, 2018 - Workshop to Discuss Possible Revisions to the Cap-and-Trade Regulation

	2-Slides Table of Contents Mar 2018
	3-Staff Presentation Mar 2018 Portrait
	4-CAISO Presentation Mar 2018 Portrait
	5-Comments Table of Contents Mar 2018
	1-ct-3-2-18-wkshp-PVL Limestone
	2-ct-3-2-18-wkshp-California Bioenergy
	3-ct-3-2-18-wkshp-Borax
	4-ct-3-2-18-wkshp-Solar Turbines
	5-ct-3-2-18-wkshp-Owens Corning
	6-ct-3-2-18-wkshp-California Steel
	7-ct-3-2-18-wkshp-Dentons
	8-ct-3-2-18-wkshp-3Degrees
	9-ct-3-2-18-wkshp-Pasadena Water and Power
	10-ct-3-2-18-wkshp-Joint State POUs
	11-ct-3-2-18-wkshp-SCPPA
	12-ct-3-2-18-wkshp-Honeywell
	13-ct-3-2-18-wkshp-Finite Carbon
	14-ct-3-2-18-wkshp-CCPC
	15-ct-3-2-18-wkshp-Climate Action Reserve
	16-ct-3-2-18-wkshp-NAVF
	17-ct-3-2-18-wkshp-LADWP
	18-ct-3-2-18-wkshp-Stanford,UCSB
	19-ct-3-2-18-wkshp-EDF
	20-ct-3-2-18-wkshp-IETA
	21-ct-3-2-18-wkshp-Bonneville Power
	22-ct-3-2-18-wkshp-NextGen_1
	22-ct-3-2-18-wkshp-NextGen_2
	22-ct-3-2-18-wkshp-NextGen_3
	22-ct-3-2-18-wkshp-NextGen_4
	22-ct-3-2-18-wkshp-NextGen_5
	23-ct-3-2-18-wkshp-NRDC
	24-ct-3-2-18-wkshp-PEC_1
	25-ct-3-2-18-wkshp-Shell
	26-ct-3-2-18-wkshp-Crockett
	27-ct-3-2-18-wkshp-Kern
	28-ct-3-2-18-wkshp-Western Power
	29-ct-3-2-18-wkshp-VERA
	30-ct-3-2-18-wkshp-American Carbon Registry
	31-ct-3-2-18-wkshp-Phillips 66
	32-ct-3-2-18-wkshp-Nature Conservancy
	33-ct-3-2-18-wkshp-Near Zero
	2018-03-16 AB 398 workshop - final
	2018-03-16 AB 398 allowance pool - final
	AB 398 offsets limit - final

	34-ct-3-2-18-wkshp-AWEA
	35-ct-3-2-18-wkshp-Gas Utility Group
	36-ct-3-2-18-wkshp-RossGalen
	37-ct-3-2-18-wkshp-CCEEB
	38-ct-3-2-18-wkshp-New Forests
	39-ct-3-2-18-wkshp-IfPI
	40-ct-3-2-18-wkshp-CLFP
	41-ct-3-2-18-wkshp-Cooley-PGE
	41-ct-3-2-18-wkshp-PGE
	42-ct-3-2-18-wkshp-Bluesource
	43-ct-3-2-18-wkshp-UC Berkeley
	44-ct-3-2-18-wkshp-CalChamber
	45-ct-3-2-18-wkshp-SCS Global
	46-ct-3-2-18-wkshp-Pacific Forest Trust
	47-ct-3-2-18-wkshp-MID
	48-ct-3-2-18-wkshp-Center for Biological Diversity
	49-ct-3-2-18-wkshp-Energy and Resources Group, UC Berkeley
	50-ct-3-2-18-wkshp-CMTA
	51-ct-3-2-18-wkshp-Latham&Watkins
	52-ct-3-2-18-wkshp-CIOMA
	53-ct-3-2-18-wkshp-Law Offices of Weinstein
	54-ct-3-2-18-wkshp-TID
	55-ct-3-2-18-wkshp-IPRE_1
	56-ct-3-2-18-wkshp-SMUD
	57-ct-3-2-18-wkshp-CEJA,APEN
	58-ct-3-2-18-wkshp-BP
	59-ct-3-2-18-wkshp-CMCA
	60-ct-3-2-18-wkshp-WSPA_1
	61-ct-3-2-18-wkshp-CSCME
	62-ct-3-2-18-wkshp-UCOP David Phillips
	63-ct-3-2-18-wkshp-IPRE_2
	64-ct-3-2-18-wkshp-WSPA_2
	65-ct-3-2-18-wkshp-PEC_2
	1-Preliminary Discussion Draft Mar 2018
	§ 95802.  Definitions.
	§ 95812.  Inclusion Thresholds for Covered Entities.
	§ 95813.  Opt-In Covered Entities.
	Subarticle 5: Registration and Accounts
	§ 95830.  Registration with ARB.
	§ 95831.  Account Types.
	§ 95833.  Disclosure of Corporate Associations.
	§ 95834.  Know-Your Customer Requirements.
	§ 95835.  Changes to Entity Type and Reassignment of Facilities Already Registered to Different Entity Accounts.
	§ 95841.  Annual Allowance Budgets for Calendar Years 2013-2050.
	Table 6-1: 2013-2020 California GHG Allowance Budgets
	Table 6-2: 2021-2031 California GHG Allowance Budgets

	§ 95841.1  Voluntary Renewable Electricity.
	§ 95852.  Emission Categories Used to Calculate Compliance Obligations.
	§ 95854.  Quantitative Usage Limit on Designated Compliance Instruments—Including Offset Credits.
	§ 95856.  Timely Surrender of Compliance Instruments by a Covered Entity.

	Subarticle 8: Disposition of Allowances
	§ 95870.  Disposition of Vintage 2013-2020 Allowances.
	Table 8-1: Assistance Factors by Industrial Activity and Covered Industrial Sectors for 2013-2020

	§ 95871.  Disposition of Allowances from Vintage Year 2021 and Beyond.

	Subarticle 9: Direct Allocations of California GHG Allowances
	§ 95890.  General Provisions for Direct Allocations.
	§ 95891.  Allocation for Industry Transition Assistance and Leakage Minimization.
	§ 95892.  Allocation to Electrical Distribution Utilities for Protection of Electricity Ratepayers.
	§ 95893.  Allocation to Natural Gas Suppliers for Protection of Natural Gas Ratepayers.
	§ 95894.  Allocation to Legacy Contract Generators for Transition Assistance.
	§ 95911.  Format for Auction of California GHG Allowances.
	§ 95912.  Auction Administration and Participant Application.
	§ 95913.  Sale of Allowances from the Allowance Price Containment Reserve.
	§ 95914.  Auction Participation and Limitations.

	Subarticle 11: Trading and Banking
	§ 95920.  Trading.
	§ 95921.  Conduct of Trade.
	§ 95973.  Requirements for Offset Projects Using ARB Compliance Offset Protocols.
	§ 95974.  Authorized Project Designee.
	§ 95976.  Monitoring, Reporting, and Record Retention Requirements for Offset Projects.
	§ 95977.1.  Requirements for Offset Verification Services.
	§ 95979.  Conflict of Interest Requirements for Verification Bodies and Offset Verifiers for Verification of Offset Project Data Reports.
	§ 95981.  Issuance of ARB Offset Credits.
	§ 95981.1  Process for Issuance of ARB Offset Credits.
	§ 95985.  Invalidation of ARB Offset Credits.
	§ 95987.  Offset Project Registry Requirements.

	Subarticle 14: Recognition of Compliance Instruments from Other Programs
	§ 95990.  Recognition of Early Action Offset Credits.
	§ 96014.  Violations.
	§ 96021.  Confidentiality.
	§ 96022.  Jurisdiction of California.


	2-Price Containment Concept Paper Mar 2018
	Part 1
	Part 2

	1-Public Notice Apr 2018
	April 26, 2018 - Workshop to Discuss Possible Revisions to the Cap-and-Trade Regulation
	Workshop to Discuss Possible Revisions to the Cap-and-Trade Regulation
	Purpose of Workshop
	Materials 
	Webcast

	Market Sensitive Information
	Special Accommodation Request
	Background
	More Information



	2-Slides Table of Contents Apr 2018
	3-Staff Presentation Apr 2018 Portrait
	4-Comments Table of Contents April 2018
	1-ct-4-26-18-wkshp-Form Letter
	2-ct-4-26-18-wkshp-Resources for the Future
	3-ct-4-26-18-wkshp-Element Markets
	4-ct-4-26-18-wkshp-AQC
	5-ct-4-26-18-wkshp-Yurok Tribe
	6-ct-4-26-18-wkshp-Dentons
	7-ct-4-26-18-wkshp-The Conservation Fund
	8-ct-4-26-18-wkshp-Redwood Forest Foundation_1
	9-ct-4-26-18-wkshp-Ag Methane
	10-ct-4-26-18-wkshp-Climate Action Reserve
	11-ct-4-26-18-wkshp-LADWP
	Blank Page
	Blank Page

	12-ct-4-26-18-wkshp-Coalition Joint Comments
	12-ct-4-26-18-wkshp-NERA
	13-ct-4-26-18-wkshp-Center for Biological Diversity
	14-ct-4-26-18-wkshp-Near Zero
	Near Zero comment letter - April 2018 workshop v3
	Near-Zero-Post-2020-Caps-Report
	Near Zero comment letter with attachments
	2018-03-16 AB 398 workshop - final
	2018-03-16 AB 398 allowance pool - final
	AB 398 offsets limit - final


	15-ct-4-26-18-wkshp-Bonneville Power
	16-ct-4-26-18-wkshp-Praxair
	17-ct-4-26-18-wkshp-Redwood Forest Foundation_2
	18-ct-4-26-18-wkshp-Powerex
	19-ct-4-26-18-wkshp-Lhoist
	20-ct-4-26-18-wkshp-California Bioenergy
	21-ct-4-26-18-wkshp-PGE_1
	22-ct-4-26-18-wkshp-Shell
	23-ct-4-26-18-wkshp-American Carbon Registry
	24-ct-4-26-18-wkshp-IETA
	25-ct-4-26-18-wkshp-CLFP
	26-ct-4-26-18-wkshp-PGE_2
	27-ct-4-26-18-wkshp-SCPPA
	28-ct-4-26-18-wkshp-CFCC
	29-ct-4-26-18-wkshp-Sierra Pacific
	30-ct-4-26-18-wkshp-SMUD
	31-ct-4-26-18-wkshp-VERA
	32-ct-4-26-18-wkshp-WPTF
	33-ct-4-26-18-wkshp-Bloom Energy
	34-ct-4-26-18-wkshp-SoCalGas
	1. Post-2020 allowance allocation to natural gas utilities
	2. Price ceiling
	3. Post-2020 reserve tiers
	4. offset limitations
	5. eligible uses of allowance proceeds for natural gas utilities

	35-ct-4-26-18-wkshp-UC Berkeley
	36-ct-4-26-18-wkshp-First Enviornment
	37-ct-4-26-18-wkshp-Accella
	38-ct-4-26-18-wkshp-MCIPS
	39-ct-4-26-18-wkshp-Phillips 66
	40-ct-4-26-18-wkshp-IPRE
	41-ct-4-26-18-wkshp-WSPA_2
	1-Supporting Material for Assessment of Post-2020 Caps
	1-Public Notice Jun 2018
	June 21, 2018 - Workshop to Discuss Possible Revisions to the Cap-and-Trade Regulation
	Workshop to Discuss Possible Revisions to the Cap-and-Trade Regulation
	Purpose of Workshop
	Materials
	Webcast

	Market Sensitive Information
	Special Accommodation Request
	Background
	More Information



	2-Slides Table of Contents Jun 2018
	3-Staff Presentation Jun 2018 Portrait
	4-CAISO Presentation Jun 2018 Portrait
	5-Comments Table of Contents Jun 2018 Update
	1-ct-6-21-18-wkshp-BarnatoJonathan
	2-ct-6-21-18-wkshp-Solar Turbines
	3-ct-6-21-18-wkshp-PiperGordon
	5-ct-6-21-18-wkshp-SCPPA
	6-ct-6-21-18-wkshp-3Degrees
	7-ct-6-21-18-wkshp-WSPA_1
	Western States Petroleum Association
	Catherine Reheis-Boyd

	8-ct-6-21-18-wkshp-Bloom Energy
	9-ct-6-21-18-wkshp-WSPA_2
	10-ct-6-21-18-wkshp-Coalition
	11-ct-6-21-18-wkshp-Phillips 66
	12-ct-6-21-18-wkshp-Qualcomm
	13-ct-6-21-18-wkshp-UCOP David Phillips
	14-ct-6-21-18-wkshp-Foam Supplies, True Manufacturing
	15-ct-6-21-18-wkshp-Vernon Public Utilities
	16-ct-6-21-18-wkshp-Crockett
	17-ct-6-21-18-wkshp-Golden State Power Cooperative
	18-ct-6-21-18-wkshp-NCPA
	19-ct-6-21-18-wkshp-Climate Action Reserve
	20-ct-6-21-18-wkshp-A Gas
	21-ct-6-21-18-wkshp-Powerex
	Powerex Cover Letter to CARB CnT
	Powerex_Comments_on_Jun_21_CARB_workshop

	22-ct-6-21-18-wkshp-TID
	23-ct-6-21-18-wkshp-IETA
	24-ct-6-21-18-wkshp-CLFP
	25-ct-6-21-18-wkshp-EDF
	26-ct-6-21-18-wkshp-SMUD
	27-ct-6-21-18-wkshp-Near Zero
	1
	2
	3

	28-ct-6-21-18-wkshp-PGE
	29-ct-6-21-18-wkshp-Comite Civico Del Valle
	30-ct-6-21-18-wkshp-American Carbon Registry
	35-ct-6-21-18-wkshp-ws-WjlUPV0xBTsCYQJs
	36-ct-6-21-18-wkshp-ws-AWIAZwdZBTEAbglu
	I. Market Design Decisions Related to the Price Levels
	A. Key GHG Cap-and-Trade Rulemaking Issues
	1. The Price Ceiling

	B. Economic Factors Relevant to Establishing the Price Levels for the Price Ceiling and Price Containment Points
	1. Price Ceiling Considerations
	a) Social Cost of Carbon
	b) Leakage
	c) Linkage
	d) Continuity
	e) Costs of Abatement
	f) Carbon “Shadow Prices”

	2. Price Containment Point Considerations
	3. Decisions Related to Additional Allowances


	II. Decisions Related to “Overallocation”
	A. Background on “Overallocation”
	B. The Importance of Cumulative Emission Targets and Allowance Banking
	C. The Need to Take Action to Lower Emission Caps

	III. Decisions Related to Allocation, Holding, and Use of Price Ceiling and Price Containment Point Allowances
	A. Frequency of Sale of Allowances
	B. Constraints in Use and Sale of Price Containment Points or Ceiling Allowances
	C. Decisions Related to Allowance Banking

	IV. Conclusion

	37-ct-6-21-18-wkshp-ws-V2ABKgMwUDMCKQc2
	38-ct-6-21-18-wkshp-ws-ADFRb1MNVTYKOwBf
	39-ct-6-21-18-wkshp-ws-BnZXJFY1AzwGaVMw
	40-ct-6-21-18-wkshp-ws-Uz0HZFckUGIGLVcn
	1-Preliminary Discussion Draft Jun 2018
	§ 95802.  Definitions.
	§ 95812.  Inclusion Thresholds for Covered Entities.
	§ 95813.  Opt-In Covered Entities.
	Subarticle 5: Registration and Accounts
	§ 95830.  Registration with ARB.
	§ 95831.  Account Types.
	§ 95833.  Disclosure of Corporate Associations.
	§ 95834.  Know-Your-Customer Requirements.
	§ 95841.  Annual Allowance Budgets for Calendar Years 2013-2050.
	Table 6-1: 2013-2020 California GHG Allowance Budgets
	Table 6-2: 2021-2031 California GHG Allowance Budgets

	§ 95841.1  Voluntary Renewable Electricity.
	§ 95852.  Emission Categories Used to Calculate Compliance Obligations.
	§ 95854.  Quantitative Usage Limit on Designated Compliance Instruments—Including Offset Credits.
	§ 95856.  Timely Surrender of Compliance Instruments by a Covered Entity.

	Subarticle 8: Disposition of Allowances
	§ 95870.  Disposition of Vintage 2013-2020 Allowances.
	Table 8-1: Assistance Factors by Industrial Activity and Covered Industrial Sectors for 2013-2020

	§ 95871.  Disposition of Allowances from Vintage Year 2021 and Beyond.

	Subarticle 9: Direct Allocations of California GHG Allowances
	§ 95890.  General Provisions for Direct Allocations.
	§ 95891.  Allocation for Industry Transition Assistance and Leakage Minimization.
	Table 9-2: Cap Adjustment Factors for Allowance Allocation

	§ 95892.  Allocation to Electrical Distribution Utilities for Protection of Electricity Ratepayers.
	§ 95893.  Allocation to Natural Gas Suppliers for Protection of Natural Gas Ratepayers.
	§ 95894.  Allocation to Legacy Contract Generators for Transition Assistance.
	§ 95911.  Format for Auction of California GHG Allowances.
	§ 95912.  Auction Administration and Participant Application.
	§ 95913.  Sale of Allowances from the Allowance Price Containment Reserve.
	§ 95914.  Auction Participation and Limitations.

	Subarticle 11: Trading and Banking
	§ 95920.  Trading.
	§ 95921.  Conduct of Trade.
	§ 95973.  Requirements for Offset Projects Using ARB Compliance Offset Protocols.
	§ 95974.  Authorized Project Designee.
	§ 95976.  Monitoring, Reporting, and Record Retention Requirements for Offset Projects.
	§ 95977.1.  Requirements for Offset Verification Services.
	§ 95979.  Conflict of Interest Requirements for Verification Bodies and Offset Verifiers for Verification of Offset Project Data Reports.
	§ 95981.  Issuance of ARB Offset Credits.
	§ 95981.1  Process for Issuance of ARB Offset Credits.
	§ 95985.  Invalidation of ARB Offset Credits.
	§ 95987.  Offset Project Registry Requirements.

	Subarticle 14: Recognition of Compliance Instruments from Other Programs
	§ 95990.  Recognition of Early Action Offset Credits.
	§ 96014.  Violations.
	§ 96021.  Confidentiality.
	§ 96022.  Jurisdiction of California.

	Appendix B.  CITSS User Terms and Conditions

	Summary of Stakeholder Comments Apr 2018.pdf
	1. Introduction
	2. Process
	3. Price Ceiling and Price Ceiling Value
	a. Stakeholder recommendations for a low Price Ceiling value
	b. Stakeholder arguments for a high price ceiling value
	c. Stakeholder arguments for greater clarity on the Price Ceiling
	d. Stakeholders with specific Price Ceiling design recommendations

	4. New post-2020 Reserve tier prices
	a. New Post-2020 Reserve: low tier prices
	b. New Post-2020 Reserve: High Tier Prices
	c. New Post-2020 Reserve: Equally Spaced Tiers

	5. Distribution of allowances within the New Post-2020 Reserve and Price Ceiling
	a. Post-2020 Reserve’s 52.4 million allowances from 2016 rulemaking
	b. Two percent withholding of vintage 2026-2030 allowances
	c. AB 398 mandated placement of pre-2020 Reserve allowances to Price Ceiling
	d. One-for-one reduction instrument sources and procurement

	6. Banking rules
	7. The disposition of allowances remaining unsold at auction
	8. Overallocation as Written in AB 398
	9. Direct Environmental Benefits (DEBs)
	10. Next Steps

	Summary of Stakeholder Comments Apr 2018.pdf
	1. Introduction
	2. Process
	3. Price Ceiling and Price Ceiling Value
	a. Stakeholder recommendations for a low Price Ceiling value
	b. Stakeholder arguments for a high price ceiling value
	c. Stakeholder arguments for greater clarity on the Price Ceiling
	d. Stakeholders with specific Price Ceiling design recommendations

	4. New post-2020 Reserve tier prices
	a. New Post-2020 Reserve: low tier prices
	b. New Post-2020 Reserve: High Tier Prices
	c. New Post-2020 Reserve: Equally Spaced Tiers

	5. Distribution of allowances within the New Post-2020 Reserve and Price Ceiling
	a. Post-2020 Reserve’s 52.4 million allowances from 2016 rulemaking
	b. Two percent withholding of vintage 2026-2030 allowances
	c. AB 398 mandated placement of pre-2020 Reserve allowances to Price Ceiling
	d. One-for-one reduction instrument sources and procurement

	6. Banking rules
	7. The disposition of allowances remaining unsold at auction
	8. Overallocation as Written in AB 398
	9. Direct Environmental Benefits (DEBs)
	10. Next Steps


	Button1: 


