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EXECUTIVE SUMMARY 
 
The California Air Resources Board (CARB or Board) staff is proposing to amend the 
California Cap on Greenhouse Gas Emissions and Market-Based Compliance 
Mechanisms Regulation (Cap-and-Trade Regulation or Regulation; title 17, California 
Code of Regulations, sections 95801 et seq.).  The Cap-and-Trade Program (Program) 
is a key element of California’s strategy to reduce greenhouse gas (GHG) emissions; it 
complements other measures to ensure that California cost-effectively meets its 
established goals for GHG emissions reductions.  This report presents CARB staff’s 
proposal to amend the Cap-and-Trade Regulation to clarify existing provisions related to 
changes of ownership and successor liability for emissions compliance obligations and 
the calculation of the Auction Reserve Price now that the linked California and Québec 
Cap-and-Trade Programs have also linked with Ontario’s Cap-and-Trade Program. 
 
Background on AB 32, SB 32, and the Cap-and-Trade Regulation  
 
Climate change is one of the most serious environmental threats facing the world today, 
and California is already feeling its effects.  California committed to take action to 
address the threat through the adoption of the California Global Warming Solutions Act 
of 2006 (Assembly Bill 32 or AB 32; Chapter 488, Statutes of 2006), which is codified at 
California Health and Safety Code sections 38500 et seq.  AB 32 requires California to 
reduce GHG emissions to 1990 levels by 2020, to maintain and continue GHG 
emissions reductions beyond 2020, and to develop a comprehensive strategy to reduce 
dependence on fossil fuels, to stimulate investment in clean and efficient technologies, 
and to improve air quality and public health.  It identifies CARB as the State agency 
charged with monitoring and regulating sources of the GHG emissions that cause 
climate change.  AB 32 also requires CARB to work with other jurisdictions to identify 
and facilitate the development of integrated and cost-effective regional, national, and 
international GHG reduction programs.  Furthermore, AB 32 authorizes CARB to utilize 
a market-based mechanism to reduce GHG emissions.  CARB promulgated the Cap-
and-Trade Regulation pursuant to this authority. 
 
The Legislature recently reaffirmed California’s commitment to taking action against 
climate change by adopting Senate Bill (SB) 32 (Chapter 250, Statutes of 2016), which 
further directs CARB to ensure that state GHG emissions are reduced to at least 40 
percent below the 1990 level no later than December 31, 2030.  In addition, AB 398 
(Chapter 135, Statutes of 2017) amends certain provisions of AB 32 to take effect 
starting January 1, 2021, and it clarifies the role of the Cap-and-Trade Program in 
achieving the 2030 GHG reduction target.  
 
The Regulation establishes a declining limit on major sources of GHG emissions, and it 
creates a powerful economic incentive for significant investment in cleaner, more 
efficient technologies.  The Program applies to emissions that cover approximately 80 
percent of the State’s GHG emissions.  CARB creates allowances equal to the total 
amount of permissible emissions (i.e., the “cap”) over a given compliance period.  One 
allowance equals one metric ton of carbon dioxide equivalent emissions.  Fewer 
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allowances are created each year, thus the annual cap declines and statewide 
emissions are reduced over time.  An increasing annual auction reserve (or floor) price 
for allowances and the reduction in annual allowance budgets creates a steady and 
sustained pressure for covered entities to reduce their GHGs.  All covered entities in the 
Cap-and-Trade Program are still subject to the air quality permit limits for criteria and 
toxic air pollutants.  
 
The Program is designed to achieve the most cost-effective statewide GHG emissions 
reductions; there are no individual or facility-specific emissions reduction requirements.  
Each entity covered by the Regulation has a compliance obligation that is equivalent to 
its GHG emissions over a compliance period, and entities are required to meet that 
compliance obligation by acquiring and surrendering allowances in an amount equal to 
their compliance obligation.  Covered entities can also meet a limited portion of their 
compliance obligation by acquiring and surrendering offset credits, which are 
compliance instruments that are based on rigorously verified emission reductions that 
occur from projects outside the scope of the Program. Like allowances, each offset 
credit is equal to one metric ton of carbon dioxide equivalent emissions.  The Program 
began in January 2013 and achieved a near 100 percent compliance rate for the first 
compliance period (2013-2014), as well as for the first two years of the second 
compliance period (2015-2017).   
 
Allowances are issued by CARB and distributed by free allocation – to minimize leakage 
and protect ratepayers – and by sale at auctions.  Offset credits are issued by CARB to 
qualifying offset projects.  Secondary markets exist where allowances and offset credits 
may be sold and traded among Program participants.  Covered entities must submit 
allowances and offsets to account for their GHG emissions.  Entities have flexibility to 
choose the lowest-cost approach to achieving Program compliance; they may purchase 
allowances at auction, trade allowances and offset credits with others, or take steps to 
reduce emissions at their own facilities.  Monies from the sale of State-owned 
allowances at auction are placed into the Greenhouse Gas Reduction Fund and are 
appropriated, through the budgeting process, consistent with state law to further the 
purposes of AB 32.  
 
The Program is also designed to accommodate regional trading programs.  Since 2007, 
California has been a partner in the Western Climate Initiative (WCI), an effort of U.S. 
states and Canadian provinces working together to implement policies to combat 
climate change, including through the development of a regional cap-and-trade system.  
Staff works with other WCI jurisdictions to ensure that rigorous and compatible systems 
are being developed.  This cooperation facilitates future Program linkages with other 
developing GHG reduction programs in the region.  On January 1, 2014, California and 
Québec linked their respective cap-and-trade programs.  On January 1, 2018, the 
Program linked with the cap-and-trade program in Ontario. 
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Regulatory Development of the Cap-and-Trade Regulation 
 
The Regulation was adopted by the Board in October 2011, and it took effect  
January 1, 2012. The first allowance auction occurred in November 2012, and the first 
compliance period began January 1, 2013. In 2012, CARB proposed two sets of 
amendments to the Regulation.  The first set of amendments, related to program 
implementation, was approved by the Board in June 2012 and took effect in September 
2012.  The second set of amendments, related to jurisdictional linkage with Québec, 
was approved by the Board in April 2013 and took effect in October 2013.  The start 
date for the linked California and Québec Cap-and-Trade Programs was  
January 1, 2014.  The Board approved additional amendments in 2014 and 2015.   
 
Most recently, the Board approved amendments on July 27, 2017 that clarify 
compliance obligations for certain sectors; continue Program linkage with Québec, 
Canada beyond 2020; link the Program with the new cap-and-trade program in Ontario, 
Canada beginning January 2018; and establish a post-2020 framework for caps, 
enabling future auction and allocation of allowances, and continuing all other provisions 
needed to implement the Program after 2020.  In adopting these amendments, that took 
effect on October 1, 2017, the Board recognized that additional regulatory modifications 
to the Cap-and-Trade Program are required through a new rulemaking process to 
implement the AB 398 requirements for the post-2020 Cap-and-Trade Program.  Board 
Resolution 17-21 directed the Executive Officer to initiate this rulemaking process.  On 
October 12, 2017,1 CARB held a workshop on next steps for that rulemaking process, 
which will be conclude after the much more narrow amendments described in this staff 
report. 
 
The full regulatory record and background for these previous Cap-and-Trade Regulation 
rulemakings is available at the main Cap-and-Trade Program webpage.2 
 
Proposed Amendments to the Cap-and-Trade Regulation 
 
CARB staff has proposed amendments to the Cap-and-Trade Regulation in order to: 
 

• Clarify existing requirements related to changes of facility ownership.  
Specifically, the proposed amendments clarify that the Cap-and-Trade 
Regulation requires a successor entity after a change in ownership to be 
responsible for the outstanding, pre-transfer compliance obligation of the 
predecessor covered entity.  This clarification is made in light of ongoing 
bankruptcy litigation involving a covered entity in the Program. 
 

• Clarify the regulatory procedure for establishing the Auction Reserve Price. 
Under the existing California Regulation, the Auction Reserve Price in effect for a 
specific joint auction is determined as the higher of the Annual Auction Reserve 
Prices established individually by California and Québec, after converting the 

                                                 
1 https://www.arb.ca.gov/cc/capandtrade/meetings/20171012/ct_presentation_11oct2017.pdf  
2 https://www.arb.ca.gov/cc/capandtrade/capandtrade.htm  

https://www.arb.ca.gov/cc/capandtrade/meetings/20171012/ct_presentation_11oct2017.pdf
https://www.arb.ca.gov/cc/capandtrade/capandtrade.htm
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prices to a common currency.  California’s Regulation does not reflect changes in 
Ontario’s regulation, and does not recognize the possibility that the joint Auction 
Reserve Price could be set by the Ontario Auction Reserve Price.  The proposed 
amendment is necessary to reflect that Ontario and Québec use Province-
specific inflation rates when setting their Annual Auction Reserve Prices.  Without 
the proposed amendment, in the unlikely event that Ontario’s Auction Reserve 
Price were higher than both California’s and Québec’s, this could prevent the 
CARB Executive Officer from certifying the auction result. 

 
The proposed amendments do not change any of the structure or operation of the 
Program, nor do they introduce any new environmental or economic impact on entities 
covered by the Program requirements.  These amendments improve upon and clarify 
the existing requirements. 
 
As mentioned above, CARB staff will also continue with the rulemaking process to 
propose more substantial modifications to comport with the requirements of AB 398.  
That process will conclude after the proposal contained in this staff report. 
 
Staff Recommendation 
 
Staff recommends that the Board adopt the proposed amendments to the Cap-and-
Trade Regulation. 
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I. INTRODUCTION AND BACKGROUND 
 

This Staff Report presents CARB staff’s rationale for proposed amendments to the 
California Cap on Greenhouse Gas Emissions and Market-Based Compliance 
Mechanisms Regulation (Cap-and-Trade Regulation or Regulation, title 17, California 
Code of Regulations, sections 95801 et seq.), which was developed pursuant to the 
California Global Warming Solutions Act of 2006 (Assembly Bill 32 or AB 32; Chapter 
488, Statutes of 2006).  AB 32 established an initial goal for California to reduce 
statewide greenhouse gas (GHG) emissions to 1990 levels by the year 2020 and to 
maintain and continue GHG emissions reductions beyond 2020.  As one of the suite of 
measures developed to help the State achieve the 2020 limit, the Cap-and-Trade 
Regulation is designed to cost-effectively reduce GHG emissions by establishing a cap 
covering the State’s major emission sources, applying a cost to those GHG emissions, 
and therefore driving investment in cleaner and more efficient technologies.   
 
Senate Bill (SB) 32 (Chapter 250, Statutes of 2016) further directs CARB to ensure that 
state GHG emissions are reduced to at least 40 percent below the 1990 level no later 
than December 31, 2030.  In addition, AB 398 (Chapter 135, Statutes of 2017) amends 
certain provisions of AB 32 to take effect starting January 1, 2021, and clarifies the role 
of the Cap-and-Trade Program in achieving the 2030 GHG reduction target. 
 
The proposed amendments clarify existing requirements and pertain to the third 
compliance period of the Cap-and-Trade Program (Program), which began  
January 1, 2018, and beyond. 
 
This introduction describes the climate change problem that is addressed by the 
Regulation, provides background information on California’s Climate Change Scoping 
Plan, the Cap-and-Trade Program, and the Western Climate Initiative (WCI).  The 
proposed amendments build upon the Regulation that is currently in force, including all 
previous amendments approved by the Board.   
 

A. Description of the Public Problem 
 
Climate scientists agree that global warming and other shifts in the climate system 
observed over the past century are caused by human activities.  These recorded 
changes are occurring at an unprecedented rate (Cook 2016).  According to new 
research, unabated GHG emissions could allow sea levels to rise up to ten feet by the 
end of this century—an outcome that could devastate coastal communities in 
California and around the world (California Ocean Protection Council 2017). 
 
California is already feeling the effects of climate change, and projections show that 
these effects will continue and worsen over the coming centuries.  The impacts of 
climate change have been documented by the Office of Environmental Health Hazard 
Assessment (OEHHA) in the Indicators of Climate Change Report (OEHHA 2018), 
which details the following changes that are occurring already: 
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• A recorded increase in annual average temperatures, as well as increases in 
daily minimum and maximum temperatures. 

• An increase in the occurrence of extreme events, including wildfire and heat 
waves. 

• A reduction in spring runoff volumes, as a result of declining snowpack. 
• A decrease in winter chill hours, necessary for the production of high-value fruit 

and nut crops. 
• Changes in the timing and location of species sightings, including migration 

upslope of flora and fauna, and earlier appearance of Central Valley butterflies. 
 
In addition to these trends, the State’s current conditions point to a changing climate.  
California’s recent historic drought incited land subsidence, pest invasions that killed 
over 100 million trees, and water shortages throughout the State.  Recent scientific 
studies show that such extreme drought conditions are more likely to occur under a 
changing climate (Diffenbaugh et al. 2015; Cayan et al. 2010).  The total statewide 
economic cost of the 2013–2014 drought was estimated at $2.2 billion, with a total loss 
of 17,100 jobs (Howitt et al. 2014).  In the Central Valley, the drought cost California 
agriculture about $2.7 billion and more than 20,000 jobs in 2015, which highlights the 
critical need for developing drought resilience (Williams et al. 2015).  Drought affects 
other sectors as well.  An analysis of the amount of water consumed in meeting 
California’s energy needs between 1990 and 2012 shows that while California’s energy 
policies have supported climate mitigation efforts, the performance of these policies 
have increased vulnerability to climate impacts, especially greater hydrologic 
uncertainty (Fulton and Cooley 2015). 
 
Several publications carefully examined the potential role of climate change in the 
recent California drought.  One study examined both precipitation and runoff in the 
Sacramento and San Joaquin River basins, and found that 10 of the past 14 years 
between 2000 and 2014 have been below normal, and recent years have been the 
driest and hottest in the full instrumental record from 1895 through November 2014 
(Mann and Gleick 2015).  In another study, the authors show that the increasing 
co-occurrence of dry years with warm years raises the risk of drought, highlighting the 
critical role of elevated temperatures in altering water availability and increasing overall 
drought intensity and impact (Diffenbaugh et al. 2015).  Generally, there is growing risk 
of unprecedented drought in the western United States driven primarily by rising 
temperatures, regardless of whether or not there is a clear precipitation trend (Cook et 
al. 2015).  Even more recently, California experienced the deadliest wildfires in its 
history.  Climate change is making events like these more frequent, more catastrophic, 
and more costly.  
 
A warming climate also causes sea level to rise; first, by warming the oceans which 
causes the water to expand, and second, by melting land ice which transfers water to 
the ocean.  Even if storms do not become more intense or frequent, sea level rise 
itself will magnify the adverse impact of any storm surge and high waves on the 
California coast.  Some observational studies report that the largest waves are already 
getting higher and winds are getting stronger (National Research Council of the 
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National Academy of Sciences 2012).  Further, as temperatures warm and GHG 
concentrations increase more carbon dioxide dissolves in the ocean, making it more 
acidic.  More acidic ocean water affects a wide variety of marine species, including 
species that people rely on for food.  Recent projections indicate that if no significant 
GHG mitigation efforts are taken, the San Francisco Bay Area may experience sea 
level rise between 1.6 to 3.4 feet, and in an extreme scenario involving the rapid loss 
of the Antarctic ice sheet, sea levels along California’s coastline could rise up to 10 
feet by 2100 (California Ocean Protection Council 2017).  This change is likely to have 
substantial ecological and economic consequences in California and worldwide (Chan 
et al. 2016). 
 
While more intense dry periods are anticipated under warmer conditions, extremes on 
the wet end of the spectrum are also expected to increase due to more frequent 
warm, wet atmospheric river events and a higher proportion of precipitation falling as 
rain instead of snow.  In recent years, atmospheric rivers have also been recognized 
as the cause of the large majority of major floods in rivers all along the U.S. West 
Coast and as the source of 30–50 percent of all precipitation in the same region 
(Dettinger 2013).  These extreme precipitation events, together with the rising 
snowline, often cause devastating floods in major river basins (e.g., California’s 
Russian River).  It was estimated that the top 50 observed floods in the U.S. Pacific 
Northwest were due to atmospheric rivers (Warner et al. 2012).  Looking ahead, the 
frequency and severity of atmospheric rivers on the U.S. West Coast will increase due 
to higher atmospheric water vapor that occurs with rising temperature, leading to more 
frequent flooding (Hagos et al. 2016; Payne and Magnusdottir 2015). 
 
Climate change can drive extreme weather events such as coastal storm surges, 
drought, wildfires, floods, and heat waves, and disrupt environmental systems 
including our forests and oceans.  As GHG emissions continue to accumulate and 
climate disruption grows, such destructive events will become more frequent.  Several 
recent studies project increased precipitation within hurricanes over ocean regions 
(Easterling et al. 2016; National Academy of Sciences 2016).  The primary physical 
mechanism for this increase is higher water vapor in the warmer atmosphere, which 
enhances moisture convergence in a storm for a given circulation strength.  Since 
hurricanes are responsible for many of the most extreme precipitation events, such 
events are likely to become more extreme.  Anthropogenic warming by the end of the 
21st century will likely cause tropical cyclones globally to become more intense on 
average.  This change implies an even larger percentage increase in the destructive 
potential per storm, assuming no changes in storm size (Sobel et al. 2016; Kossin et 
al. 2016).  Thus, the historical record, which once set our expectations for the 
traditional range of weather and other natural events, is becoming an increasingly 
unreliable predictor of the conditions we will face in the future.  Consequently, the best 
available science must drive effective climate policy.   
 
It is imperative that California continue to work to reduce GHG emissions in order to 
decrease the probability of these impacts.  In 2005, Governor Schwarzenegger issued 
Executive Order S-3-05 (EO S-3-05), which set, among other things, targets of reducing 
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GHG emissions to 1990 levels by 2020 and to 80 percent below 1990 statewide levels 
by 2050.  In 2006, California enacted AB 32 to address this public problem by requiring 
cost-effective reductions in GHG emissions and by codifying the 2020 target.  AB 32 
directed CARB to continue its leadership role on climate change and to develop a 
scoping plan identifying integrated and cost-effective regional, national, and 
international GHG reduction programs.  In 2015, Governor Brown issued Executive 
Order B-30-15 (EO B-30-15), which set a goal of reducing statewide GHG emissions to 
40 percent below 1990 levels by 2030.  In 2016, the Legislature passed, and Governor 
Brown signed, SB 32, which codified the 40 percent reduction goal from 1990 levels by 
2030. 
 
In July 2017, Governor Brown signed a legislative package clarifying the role of the 
Cap-and-Trade Program in achieving the 2030 GHG reduction target (AB 398; Chapter 
135, Statutes of 2017) and establishing a new program to improve air quality in local 
communities (AB 617; Chapter 136, Statutes of 2017).  The legislation helps ensure 
California continues to meet its ambitious climate change goals while addressing air 
pollution in communities with the dirtiest air.  AB 398 also provided direction on the 2017 
Scoping Plan Update and for its adoption by January 1, 2018.  CARB initiated a 
separate rulemaking process to implement the requirements of AB 398, as they pertain 
to the Cap-and-Trade Program, at a public workshop on October 12, 2017, and will 
continue that process in parallel to the rulemaking described in this staff report.  With 
respect to AB 617, CARB has begun work to implement a new community-focused air 
quality program including monitoring and emission reduction plans. 
 
On December 14, 2017, the CARB Board unanimously approved the 2017 Climate 
Change Scoping Plan (CARB 2017a), which sets out specific measures to accomplish 
California’s plan to reduce climate-changing gases an additional 40 percent below 1990 
levels by 2030 pursuant to SB 32. 
 

B. Background 
 
1. Climate Change Scoping Plan 
 
Pursuant to AB 32, the first Climate Change Scoping Plan (CARB 2008) (Initial Scoping 
Plan) was adopted in 2008 and laid out a comprehensive program to reduce California’s 
GHG emissions to 1990 levels by 2020, to reduce the State’s dependence on fossil 
fuels, to stimulate investment in clean and efficient technologies, and to improve air 
quality and public health. The Initial Scoping Plan presented the first economy-wide 
approach to reducing emissions and highlighted the value of combining both carbon 
pricing with other complementary programs to meet California’s 2020 GHG emissions 
target while ensuring progress in all sectors.  The coordinated set of policies in the Initial 
Scoping Plan employed strategies tailored to specific needs, including market-based 
compliance mechanisms, performance standards, technology requirements, and 
voluntary reductions.  The Initial Scoping Plan also described a conceptual design for a 
cap-and-trade program that included eventual linkage to other cap-and-trade programs 
to form a larger regional trading program.  As implemented, the Cap-and-Trade 
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Program is designed to work in concert with other measures, such as standards for 
cleaner vehicles, low-carbon fuels, renewable electricity, and energy efficiency.  The 
Program also complements and supports California’s existing efforts to reduce criteria 
and toxic air pollutants.  AB 32 also requires the Scoping Plan to be updated at least 
once every five years. 
 
The First Update to the Scoping Plan (First Update), approved in 2014, presented an 
update on the program and its progress toward meeting the 2020 limit (CARB 2014).  It 
also developed the first vision for long-term progress beyond 2020.  In doing so, the 
First Update laid the groundwork for the goals set forth in Executive Orders S-3-053 and 
B-16-2012.4  It also identified the need for a 2030 mid-term target to establish a 
continuum of actions to maintain and continue reductions, rather than only focusing on 
targets for 2020 or 2050. 
 
On December 14, 2017, the CARB Board unanimously approved the 2017 Climate 
Change Scoping plan update. Over 20 state agencies collaborated to produce the Plan, 
informed by 15 state agency-sponsored workshops and more than 500 public 
comments. The broad range of state agencies involved reflects the complex nature of 
addressing climate change, and the need to work across institutional boundaries and 
traditional economic sectors to effectively reduce GHG emissions. The 2017 Scoping 
Plan Update incorporates, coordinates, and leverages many existing and ongoing 
efforts and identifies new policies and actions to accomplish the State’s climate goals.   
 
Guided by legislative direction, the actions identified in the 2017 Scoping Plan Update 
(CARB 2017a) reduce overall GHG emissions in California and deliver policy signals 
that will continue to drive investment and certainty in a low carbon economy.  The 2017 
Scoping Plan Update builds upon the successful framework established by the Initial 
Scoping Plan and First Update, while identifying new, technologically feasible, and cost-
effective strategies to ensure that California meets its GHG reduction targets in a way 
that promotes and rewards innovation, continues to foster economic growth, and 
delivers improvements to the environment and public health, including in disadvantaged 
communities.  The plan includes policies to require direct GHG reductions at some of 
the State’s largest stationary sources and mobile sources.  These policies include the 
use of lower GHG fuels, efficiency regulations, and the Cap-and-Trade Program, which 
constrains and reduces emissions at covered sources. 
 
2. Cap-and-Trade Regulation 
 
California’s Cap-and-Trade Regulation was adopted by CARB in October 2011, and the 
Regulation took effect on January 1, 2012.  The first allowance auction occurred in 
November 2012, and the first compliance period began on January 1, 2013.  On 
January 1, 2014, California and Québec formally linked their Cap-and-Trade Programs, 
allowing transfers of compliance instruments between the two jurisdictions.   

                                                 
3 https://www.gov.ca.gov/news.php?id=1861 
4 https://www.gov.ca.gov/news.php?id=17472 

https://www.gov.ca.gov/news.php?id=1861
https://www.gov.ca.gov/news.php?id=17472
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On January 1, 2018, California, Quebec, and Ontario formally linked their Cap-and-
Trade Programs, allowing transfers of compliance instruments between the three 
jurisdictions.  
 
The Program establishes a hard declining cap on major sources of statewide GHG 
emissions, and it creates a strong economic incentive for investments in cleaner, more 
efficient technologies.  Each entity covered by the Program has a compliance obligation 
that is equivalent to its GHG emissions, and each covered entity is required to meet that 
compliance obligation by acquiring and surrendering allowances and a limited quantity 
of offset credits in an amount equal to its compliance obligation.  CARB creates 
allowances equal to the total amount of permissible emissions (i.e., the cap) each year.  
One allowance equals one metric ton of carbon dioxide equivalent (using the 100-year 
global warming potentials of different GHGs).  Because the cap declines, fewer 
allowances are created each year and overall emissions decrease over time. 
 
The first three compliance periods in the Program are: 2013-2014, 2015-2017, and 
2018-2020.  Multiyear compliance periods provide entities time to develop compliance 
responses when annual emissions vary due to drought, economic conditions, or other 
unique production conditions. 
 
The Program is designed to achieve the most cost-effective statewide GHG emissions 
reductions.  There are no individual or facility-specific emissions reduction 
requirements; rather, each covered entity must acquire and surrender compliance 
instruments in an amount equal to its total GHG emissions during each compliance 
period.  Covered entities can also meet a portion of their compliance obligation by 
surrendering offset credits, which are compliance instruments that are derived from 
rigorously verified emissions reductions from projects outside the scope of the Program.  
Like allowances, each offset credit is equal to one metric ton of carbon dioxide 
equivalent emissions.  Allowances are issued by CARB and distributed by free 
allocation and by sale at auction; offset credits are issued by CARB for emission 
reductions at qualifying offset projects.  A market exists where allowances and offset 
credits may be sold and traded among Program participants.  By virtue of being linked 
to the Québec and Ontario Cap-and-Trade Systems, California entities can also use 
Québec and Ontario-issued allowances and offsets, as all compliance instruments 
issued by all three jurisdictions are fully fungible. 
 
Covered entities subject to the Program have flexibility to develop their most cost-
effective compliance strategy.  They may find methods to reduce emissions at their own 
facilities, trade allowances with other firms, and/or purchase allowances at auction.  
Through these mechanisms, the Program leverages the power of the market to find the 
most cost-effective methods to reach California’s environmental goals.  The ability to 
auction and trade allowances establishes a price signal needed to drive long-term 
investment in cleaner fuels and more efficient use of energy, and affords those parties 
that are regulated by the Program the flexibility to seek out and implement the lowest-
cost options to reduce emissions. 
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In 2012, CARB proposed two sets of amendments to the Regulation.  The first set of 
amendments, related to program implementation, was approved by the Board in June 
2012, and these amendments took effect in September 2012.  The second set of 
amendments, related to jurisdictional linkage with Québec, was approved by the Board 
in April 2013, and these amendments took effect in October 2013.  The start date for 
linking the California and Québec Cap-and-Trade Programs was January 1, 2014. 
 
In 2013, CARB proposed another set of amendments to the Regulation.  The 
amendments extended transition assistance for some covered entities, refined the 
required data collected from registered participants to support market oversight, and 
added an additional cost containment measure.  These amendments also included a 
new Mine Methane Capture compliance offset protocol, updates to offset 
implementation and usage, refinement of resource shuffling provisions, and changes to 
the surrender order of compliance instruments.  The Board approved these 
amendments in April 2014, and they took effect July 1, 2014. 
 
In 2014, CARB staff proposed an additional two sets of Cap-and-Trade Regulation 
amendments.  The first set of targeted amendments clarified the quantification of 
production data, updated the compliance offset protocols, and modified requirements 
related to compliance, corporate association disclosures, and offset transfer price 
reporting related to the transaction of market instruments.  This first set of 2014 
amendments was adopted by the Board in September 2014, and they took effect 
January 1, 2015.  The second set of 2014 amendments modified the Regulation to 
include a new Rice Cultivation Compliance Offset Protocol and to update the United 
States Forest Compliance Offset Protocol to allow eligibility for projects in parts of 
Alaska.  This second set of amendments was adopted by the Board in June 2015 and 
became effective November 1, 2015. 
 
In 2016 and 2017, CARB staff proposed an additional set of amendments to the 
Regulation. The amendments ensure that quantifiable and verifiable GHG emissions 
reductions are achieved by the Cap-and-Trade Program; continue the allocation of 
allowances to utilities on behalf of rate-payers; clarify compliance obligations for certain 
sectors; continue Program linkage with Quebec, Canada beyond 2020; link the Program 
with the new cap-and-trade program in Ontario Canada beginning January 2018; and 
extend the program beyond 2020 by establishing new emissions caps, enabling future 
auction and allocation of allowances, and continuing all other provisions needed to 
implement the Program after 2020.  The Board approved these amendments on July 
27, 2017 and they took effect October 1, 2017. 
 
Pursuant to AB 398, CARB must conduct additional evaluations and propose further 
amendments to the regulation that will take effect starting January 1, 2021, regarding a 
price ceiling, price containment points, and lower offsets usage limits, among other 
requirements.  Pursuant to Board Resolution 17-21 (CARB 2017b), in adopting the 
amendments to the Cap-and-Trade Regulation that took effect on October 1, 2017, the 
Board directed CARB’s Executive Officer to initiate a new rulemaking process to 
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implement the AB 398 requirements.  On October 12, 2017,5 CARB laid out next steps 
for this new rulemaking process, and that process will conclude following the conclusion 
of the rulemaking described in this staff report. 
 
3. Western Climate Initiative and Linkage with Other Jurisdictions 
 
California, Québec, and Ontario are members of WCI, a collaboration among states and 
provinces that was initiated in 2007 to address climate change at a regional level.  
Within WCI, the three jurisdictions collaborated on the development of cap-and-trade 
program-design recommendations, providing a roadmap for program implementation 
and harmonization.  California’s Cap-and-Trade Regulation was developed concurrently 
with the WCI design documents that provide a template for a regional cap-and-trade 
program.  The similar design features and minimum stringency requirements drawn 
from the WCI process facilitate linkage among the California, Québec, and Ontario 
programs. 
 
The California Cap-and-Trade Program is currently linked with the cap-and-trade 
program in the Canadian provinces of Québec and Ontario.  The economic advantages 
of linking with other jurisdictions are analogous to the benefits of including multiple 
sectors under a broad California Cap-and-Trade Program.  Increasing the number of 
sources that are able to trade allowances expands opportunities for low-cost emissions 
reductions, thus reducing the overall cost of reductions, and it improves the efficiency 
and liquidity of the allowance market.   
 
Senate Bill 1018 (SB 1018; Chapter 39, Statutes of 2012) requires that the Governor 
make four findings prior to linking the California Program with other jurisdictions.  Under 
SB 1018, the Governor must find that the linked program: 
 

• Has requirements that are equivalent to or stricter than the California Program; 
• Will allow for continued enforceability of AB 32 and related statutes; 
• Is fully enforceable within its own jurisdiction; and 
• Does not impose liability on California. 

 
Governor Brown made these four findings for linkage with Québec and Ontario, 
confirming the relative stringency of the programs.  
 
To ensure continued harmonization between the programs, CARB has consulted with 
Québec and Ontario on the proposed amendments and will continue to coordinate with 
Québec and Ontario to ensure the smooth functioning of the linked Program, consistent 
with the requirements in SB 1018. 
 
 
 

                                                 
5 https://www.arb.ca.gov/cc/capandtrade/meetings/20171012/ct_presentation_11oct2017.pdf  

https://www.arb.ca.gov/cc/capandtrade/meetings/20171012/ct_presentation_11oct2017.pdf
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C. Public Process for the Proposed Amendments 
 
The proposed amendments build upon the Regulation that is currently in force, including 
all previous amendments approved by the Board.  These amendments are narrow in 
scope, and are being released for public comment prior to a public Board hearing on 
March 22, 2018.  These amendments are expected to be completed earlier than, a 
more comprehensive rulemaking process to amend the Cap-and-Trade Regulation to 
implement AB 398 requirements. 
 
Although the proposed amendments are not anticipated to affect electricity and natural 
gas providers, since they are primarily clarifications, CARB staff has consulted with the 
Public Utilities Commission as required by Health and Safety Code section 38562(f) in 
order to minimize duplicative or inconsistent regulatory requirements. 
 
II. THE PROBLEM THAT THE PROPOSAL IS INTENDED TO ADDRESS 

 
This chapter provides a description of the problem that the proposed amendments to 
the Cap-and-Trade Regulation are intended to address, as well as a description of how 
the proposed amendments resolve the problem.  Descriptions of the underlying purpose 
and rationale for each proposed amendment are provided in Chapter III. 
 

A. Description of Problems that this Proposal Is Intended to Address  
 
Successor Liability 

 
La Paloma Generating Company, LLC (La Paloma) was an entity covered under the 
Cap-and-Trade Regulation for emissions from La Paloma Generating Station, a large 
natural gas, combined-cycle electricity generating facility (the Facility) in McKittrick, 
California.  La Paloma filed for bankruptcy in December 2016 and developed a 
Reorganization Plan, whereby it would sell the power plant to its creditor, LNV.  The 
bankruptcy case is In re: La Paloma Generating Company, LLC, Case No. 16-12700, 
U.S. District Court, District of Delaware, Bankruptcy Court.   
 
LNV and CARB disputed whether LNV would be responsible for any outstanding 
compliance obligation from the Facility’s pre-sale emissions and so stipulated that the 
Bankruptcy Court would resolve whether La Paloma could transfer the Facility to a 
purchaser free and clear of any obligation to surrender compliance instruments under 
the Cap-and-Trade Program for emissions generated by the Facility during the period 
before the transfer of the Facility.  CARB asserted that a successor after a change in 
ownership (whether through a bankruptcy proceeding or some other process) is 
responsible for any outstanding (i.e., unsurrendered) compliance obligation based on its 
longstanding interpretation and implementation of the Cap-and-Trade Regulation.  LNV 
argued that the Regulation does not provide for successor liability.   

 
On November 9, 2017, the Bankruptcy Court issued an opinion and order on the 
stipulated question.  The Court found that, because this case turns on interpreting 
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California law, the court applies the rules of regulatory construction that a California 
court would apply in deciding the issue presented.  Those rules include deferring to an 
agency’s interpretation of a regulation involving its area of expertise unless the 
challenged construction contradicts the clear language and purpose of the interpreted 
provision.  Additionally, when an agency’s intent cannot be discerned from the 
regulation’s text, courts consider extrinsic aids (e.g., the purpose of the regulation) to 
determine the agency’s intent.   
 
Contrary to CARB’s interpretation of the Regulation, the court held that “[t]he Regulation 
does not provide for successor liability nor does it in anyway make a Purchaser of a 
Facility liable for the emissions of the former-Covered Entity.  Nor does it explicitly 
express the need for a purchasing entity to provide for the former-Covered Entity’s 
emissions.”  (Appendix B, In re: La Paloma Generating Company, LLC, Case No. 16-
12700, Opinion, Docket No. 881, at 18.)  The court also entered an order allowing La 
Paloma to sell the Facility to LNV free and clear of any obligation on LNV’s part to 
surrender compliance instruments for emissions generated by the Facility.  (See 
Appendix C, In re: La Paloma Generating Company, LLC, Case No. 16-12700, Order, 
Docket No. 882.) 
 
On November 20, 2017, CARB filed a notice of appeal to appeal the Bankruptcy Court’s 
Order to the U.S. District Court, District of Delaware and, on November 21, 2017, 
moved to stay the effect of the Order pending the appeal.  Subsequently, LNV objected 
to CARB’s stay motion and the bankruptcy court held a hearing to consider CARB’s stay 
motion on January 9, 2018.  The bankruptcy court denied CARB’s stay motion. 
 
CARB maintains that the Bankruptcy Court reached an incorrect result in its Opinion 
and Order.  Namely, the entire purpose of the Cap-and-Trade Regulation is, pursuant to 
the Legislature’s direction in AB 32, to cap aggregate emissions and reduce the amount 
permitted under the cap every year through a market-based system.  Allowing covered 
entities to sell their facilities without the purchaser assuming the compliance obligation 
may open a loophole in the operation of the Program and undermine the cap.  
Additionally, several provisions of the Cap-and-Trade Regulation—read together—
necessarily mean that the successor after a change in ownership is responsible for the 
outstanding compliance obligation of a transferred facility, including with respect to pre-
sale emissions.   
 
Briefing on the merits of the appeal is expected to occur in early 2018.  While CARB is 
confident in its litigating position, CARB recognizes the negative implications of the 
uncertainty created by the Bankruptcy Court Opinion.  If the Opinion and Order stand, 
then other covered entities could attempt to sell their facilities in order to avoid their 
compliance obligations and other purchasing entities could assert that they are not 
responsible for the compliance obligations stemming from the pre-sale emissions of 
facilities they purchase.  Therefore, out of an abundance of caution, CARB proposes to 
amend the Cap-and-Trade Regulation to clarify, consistent with its longstanding 
approach to the Regulation, that a successor entity after a change in ownership is 
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responsible for the outstanding, pre-sale compliance obligation of the predecessor 
entity.   
 
Auction Reserve Price 
 
Staff is also proposing a modification to the Cap-and-Trade Regulation provision that 
describes the administration and format of auctions specific to the setting of the Auction 
Reserve Price (sometimes called the floor price).  The California, Québec, and Ontario 
regulations include a procedure to reconcile differences between jurisdiction-specific 
Auction Reserve Price values.  The jurisdiction-specific Auction Reserve Price values 
are announced each year on the first business day in December.  California announces 
its Auction Reserve Price in U.S. dollars (USD).  Both Québec and Ontario announce 
their Auction Reserve Prices in Canadian dollars (CAD).  The procedure in the 
California, Québec, and Ontario regulations uses a specified exchange rate to 
determine the Auction Reserve Price (in USD and CAD) effective during a joint auction.  
The Auction Reserve Price in effect for a joint auction is determined as the higher of the 
Annual Auction Reserve Prices established in USD and CAD after applying the 
established Auction Exchange Rate.   
 
In 2017, while California was promulgating amendments to the Regulation, Ontario was 
simultaneously developing and revising its own Cap-and-Trade Regulation.   As noted 
previously, the amendments to the California Regulation became effective on October 
1, 2017.   In November 2017, Ontario published a proposed regulatory revision that 
went into effect on December 9, 2017.  Ontario’s updated regulatory proposal removed 
a reference to the minimum price as the higher of the Annual Auction Reserve Prices 
most recently established, as of the day of the auction, for each of Québec and 
California.  Ontario’s regulation now establishes that the Auction Reserve Price is the 
higher of the Auction Reserve Price in Ontario for the auction year, the Auction Reserve 
Price in Québec for the auction year, and the Auction Reserve Price for the auction year 
in California.   
 
The timing of the California and Ontario regulatory amendments create a mismatch 
between the two regulations.  Pursuant to section 95911(c)(3)(D) of the California 
Regulation, the Auction Reserve Price in Canadian dollars shall be the Canadian dollar 
Auction Reserve Price for the previous calendar year increased annually by 5 percent 
plus adjusted for inflation in the manner provided for in section 83.3 of the Financial 
Administration Act (R.S.Q., c. A-6.001) of Québec.  However, the Ontario and Québec 
regulations now stipulate that the Auction Reserve Price used in a joint auction is the 
higher of the Annual Auction Reserve Price established by Ontario, Québec, or 
California for the auction year.  The California Regulation does not explicitly recognize 
the Ontario Auction Reserve Price, nor that it could be a different CAD value than the 
Québec Auction Reserve Price due to the use of different inflation rates between 
Ontario and Québec.   
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This regulatory mismatch gives rise to a possible – though highly unlikely – scenario 
that may hinder CARB’s ability to certify a joint auction.  The following conditions would 
all need to occur for this to happen: 
 

• The Ontario Auction Reserve Price would have to be higher than the Québec 
Auction Reserve Price, as it is in 2018; and 

• The Ontario Auction Reserve Price USD value would have to be higher than the 
California Auction Reserve Price, after applying the established Auction 
Exchange Rate.  Given recent exchange rates between USD and CAD, this 
potential outcome is unlikely in the near term. 

Under the conditions listed above, the Québec and Ontario regulations would establish 
the Auction Reserve Price based on the Ontario Auction Reserve Price, while the 
California Regulation would establish the Auction Reserve Price based on the California 
Auction Reserve Price.  Pursuant to the California Regulation, CARB’s Executive Officer 
would not be able to certify that an auction was conducted according to the California 
Regulation if the auction was conducted with an Auction Reserve Price based on the 
Ontario Auction Reserve Price.  
 
The proposed modification will reconcile this difference, ensure consistency across all 
three regulations, and ensure that California can certify joint auctions with other 
jurisdictions operating a GHG ETS to which California has linked, including Ontario. 
 

B. Proposed Solutions to the Problems 
 

Successor Liability 
 
The proposed amendment would clarify that the Cap-and-Trade Regulation requires a 
successor entity after a change in ownership to be responsible for the outstanding, pre-
transfer compliance obligation of the predecessor covered entity.  This has long been 
CARB’s interpretation of the Cap-and-Trade Regulation, and all ownership changes that 
have occurred to date—besides the La Paloma matter—have resulted in the purchasing 
or succeeding entity being responsible for the outstanding compliance obligation of the 
selling or preceding entity.  While CARB is appealing the Bankruptcy Court Order and is 
confident in its litigating position, CARB wants to ensure that the requirements of the 
Cap-and-Trade Regulation are clear to all market participants.  The proposed 
amendment ensures that all market participants operate under the same requirements 
and that every purchaser after a change in ownership must account for the outstanding 
(i.e., unsurrendered) compliance obligation of the predecessor covered entity.  
 
In fact, despite ruling against CARB on whether the Cap-and-Trade Regulation currently 
provides for successor liability, the Bankruptcy Court stated that “…there is nothing [ ] 
preventing CARB from creating such successor liability in the Regulation in the future.” 
(Opinion, at 18, note 51.)  In other words, the court found that CARB could, but did not, 
impose successor liability in the Cap-and-Trade Regulation.   While CARB maintains 
that the Bankruptcy Court reached an incorrect result, CARB nevertheless has full 
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discretion to clarify that successor liability applies with respect to any change in 
ownership of a facility or entity subject to the Cap-and-Trade Program, as the court itself 
recognized.  
 
Auction Reserve Price 
 
The proposed amendment would clarify the process for setting the Auction Reserve 
Price.  The process would compare the California Auction Reserve Price with the 
Auction Reserve Prices set by all linked jurisdictions (currently Québec and Ontario) 
when expressed in a common currency, and select the highest value.  This amendment 
would remove the current problem that California’s Regulation would not expressly 
recognize an Auction Reserve Price set by Ontario.  

 
III. SUMMARY OF SPECIFIC PURPOSE OF AND RATIONALE FOR EACH 

ADOPTION, AMENDMENT, OR REPEAL 
 

This chapter provides a summary of the specific purpose of each proposed amendment 
and the rationale for CARB staff’s determination of why the proposed amendments are 
reasonably necessary to carry out the purpose of the provisions of law they are 
clarifying and to address the problem as described in Chapter II above.  The proposed 
regulatory amendments are shown in Appendix A: Proposed Regulation Order. 

 
Subarticle 5: Registration and Accounts 
 
§ 95835. Changes to Entity Type and Reassignment of Facilities Already 
Registered to Different Entity Accounts. 
 
Summary of Section 95835(b). 
 
The proposed text indicates that, when the ownership of a facility changes, whether by 
merger, acquisition, or any other means, the successor entity after the change in 
ownership is expressly liable for the unsurrendered compliance obligation of the 
predecessor covered entity that is party to the change in ownership transaction.  The 
proposed text also states that the unsurrendered compliance obligation of the 
predecessor covered entity consists of the quantity of verified reported emissions, 
assigned emissions, and emissions that have been released from the subject facility but 
not reported yet for which the covered entity would be required to submit compliance 
instruments to CARB absent the change of ownership, but that the covered entity has 
not surrendered to CARB at the time of the change of ownership.  The proposed text 
also states that Subarticle 7 compliance requirements are interpreted and enforced in 
light of the successor entity being expressly liable for the unsurrendered compliance 
obligation of the predecessor covered entity.  The purpose of this text is to ensure that 
all market participants operate under the same requirements and that every purchaser 
after a change in ownership must account for the outstanding (i.e., unsurrendered) 
compliance obligation of the predecessor covered entity. 
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Rationale for Section 95835(b). 
 
The proposed changes are needed to clarify that the Cap-and-Trade Regulation 
imposes successor liability with respect to any change in ownership.  The changes 
make more specific CARB’s existing interpretation, and they are designed, out of an 
abundance of caution, to respond to the uncertainty created by the Bankruptcy Court’s 
Opinion.  The amendment addresses the problem caused by the uncertainty (as 
described in Chapter II) by explicitly stating that the successor (e.g., purchaser) after a 
change in ownership is responsible for the unsurrendered compliance obligation of the 
predecessor (e.g., seller) regardless of the means by which the ownership change 
occurs.   
 
Subarticle 10: Auction and Sale of California Greenhouse Gas Allowances 
 
§ 95911. Format for Auction of California GHG Allowances 
 
Summary of Section 95911(c)(3)(D). 
 
Section 95911(c)(3)(D) is amended to indicate that the Auction Reserve Price in 
Canadian dollars is the highest Auction Reserve Price established in Canadian dollars 
by any jurisdiction that publishes its minimum price in Canadian dollars that is operating 
an External GHG ETS to which California has linked pursuant to subarticle 12.  This 
amendment would strike out the specific reference to Québec’s Auction Reserve Price.  
The purpose of this amendment is to reconcile differences between jurisdiction-specific 
Auction Reserve Prices for linked jurisdictions participating in a joint auction and does 
not change existing policy. 
 
Rationale for Section 95911(c)(3)(D). 
 
This change is necessary to reconcile differences between jurisdiction-specific Auction 
Reserve Prices for linked jurisdictions participating in a joint auction.  In practical terms, 
the change is necessary to clarify that the Auction Reserve Price for any joint auction 
shall be the higher of the minimum Annual Auction Reserve Prices established by 
California, Ontario, and Québec; and in turn, remove any uncertainty as to CARB’s 
Executive Officer being able to certify the results of a joint auction in which Ontario’s 
Auction Reserve Price was the highest.   

 
IV. BENEFITS ANTICIPATED FROM THE REGULATORY ACTION, INCLUDING 

THE BENEFITS OR GOALS PROVIDED IN THE AUTHORIZING STATUTE 
 

Government Code section 11346.2(b)(1) requires enumeration of the anticipated 
benefits of the regulatory action, including the benefits and goals of the authorizing 
statute.  The benefits that accrue from the proposed action on successor liability include 
improved operation of the existing Cap-and-Trade Regulation, further supporting the 
environmental integrity of the Program through the removal of a potential loophole, the 
promotion of fairness vis-à-vis covered entities’ compliance obligations, and increased 
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program certainty through clarifying predecessor and successor liability after a change 
in ownership (including, but not limited to, an ownership change via a bankruptcy 
proceeding).  The amendment will also ensure clarity for entities planning to purchase 
other registered entities as they value the compliance obligations they would be 
assuming. 
 
The proposed action on determination of the Auction Reserve Price for joint auctions 
removes one potential outcome that could prevent the Executive Officer from certifying 
the results of a joint auction, by ensuring that the Auction Reserve Price for a specific 
joint auction could be set by the Ontario Auction Reserve Price.  Under the existing 
California Regulation, California may not recognize the same joint Auction Reserve 
Price recognized by Ontario and Québec.  In this case, the Executive Officer could not 
certify the auction as consistent with the California Regulation.  This outcome would 
reduce market participants’ confidence in the market, which could reduce market 
participation and liquidity.  The failure to certify an auction would reduce market 
efficiency because the market relies on auction settlement prices as a broad measure of 
market participants’ valuation of allowances.   

 
V. AIR QUALITY  
 
This chapter describes the expected GHG and criteria pollutant emissions benefits 
associated with the proposed amendments.  The proposed amendments are designed 
to ensure additional clarity in the operation of successor liability and the determination 
of Auction Reserve Prices.  The amendments do not alter the manner in which the Cap-
and-Trade Regulation is designed to reduce statewide GHG emissions, although the 
successor liability provision will help further ensure emissions obligations are 
surrendered even after a change of ownership event.  As such, the air quality benefits 
both to GHG emissions and to criteria pollutant emissions described in Chapter III of the 
Staff Report for the 2016 amendments (which went into effect on October 1, 2017) 
continue to apply and are hereby incorporated by reference.  (CARB 2016).    

 
VI. ENVIRONMENTAL ANALYSIS 
 
A. Introduction 
 
This chapter provides the basis for CARB’s determination that no subsequent or 
supplemental environmental analysis is required for the proposed amendments.  A brief 
explanation of this determination is provided in section D below.  CARB’s regulatory 
program—which involves the adoption, approval, amendment, or repeal of standards, 
rules, regulations, or plans for the protection and enhancement of the State’s ambient 
air quality—has been certified by the California Secretary for Natural Resources under 
Public Resources Code section 21080.5 of the California Environmental Quality Act 
(CEQA) (14 CCR 15251(d)).  Public agencies with certified regulatory programs are 
exempt from certain CEQA requirements, including but not limited to, preparing 
environmental impact reports, negative declarations, and initial studies.  CARB, as a 
lead agency, prepares a substitute environmental document (referred to as an 
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“Environmental Analysis” or “EA”) as part of the Staff Report to comply with CEQA 
(17 CCR 60000-60008).   
 
This EA for the proposed amendments serves as a substitute document equivalent to 
an addendum to the prior July 17, 2017 final EA prepared for the Amendments to the 
California Cap on Greenhouse Gas Emissions and Market-Based Compliance 
Mechanisms Regulation (2017 EA) (CARB 2017d) to explain CARB’s determination that 
no additional environmental analysis is required for the proposed amendments. 
 
B. Prior Environmental Analysis   
 
As noted above, CARB, as the lead agency, previously prepared the 2017 EA under its 
certified regulatory program (Cal. Code Regs., tit. 17, §§ 60000 through 60008) to 
comply with the requirements of CEQA.  The 2017 EA provided an environmental 
analysis which focused on reasonably foreseeable potentially significant adverse and 
beneficial impacts on the physical environment resulting from reasonably foreseeable 
compliance responses taken in response to implementation of the amendments 
proposed in that rulemaking that went into effect on October 1, 2017 (2017 
Amendments) (CARB 2016).   

 
Impacts associated with the 2017 Amendments included: beneficial short-term and 
long-term impacts to air quality (statewide), energy demand and greenhouse gases; 
less-than-significant impacts to aesthetics, agriculture and forest resources, air quality, 
biological resources, cultural resources, energy demand, geology, soils, and mineral 
resources, greenhouse gases, hazards and hazardous materials, hydrology and water 
quality, land use and planning, noise, population, employment, and housing, public 
services, recreation, transportation and traffic and utilities and service systems; and 
potentially significant and unavoidable adverse impacts to aesthetics, agriculture and 
forest resources, air quality (construction-related impacts, potential localized increases, 
and potential odor impacts from Livestock Protocol implementation), biological 
resources, cultural resources, geology and soils, hazards and hazardous materials, 
hydrology and water quality, land use and planning, noise, recreation, and 
transportation/traffic. 
 
While the 2017 EA concluded that many impacts associated with the 2017 Amendments 
could be reduced to a less than-significant level through conditions of approval applied 
to project-specific development, the authority to require and implement that mitigation 
lies with land use agencies or other agencies approving the development projects, not 
with CARB.  Consequently, the 2017 EA took a conservative approach in its 
significance conclusions and disclosed, for CEQA compliance purposes, that impacts 
from the development of new facilities or modification of existing facilities associated 
with reasonably foreseeable compliance responses to the 2017 Amendments could be 
potentially significant and unavoidable under several resource areas.  These 
significance determinations are discussed in greater detail in the 2017 EA (CARB 
2017d). 
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C. Proposed Modifications  
 

 
As described in greater detail in the Executive Summary and Chapter II of this Staff 
Report, CARB staff’s proposal is to amend the Cap-and-Trade Regulation to clarify 
existing provisions related to successor liability for outstanding compliance obligations 
after a change in ownership and the calculation of the Auction Reserve Price now that 
the linked California and Québec Cap-and-Trade Programs have also linked with 
Ontario’s Cap-and-Trade Program. 
 
The proposed amendments do not change the structure or operation of the Program, nor 
do they introduce any new environmental impacts resulting from compliance responses 
undertaken by entities covered by the Program requirements.  As explained in the 
Executive Summary and Chapter II, these amendments improve upon and clarify the 
existing requirements. 
 
D.  Analysis  

 
1. Legal Standards 

 
When considering modifications to a regulation for which a substitute document 
equivalent to an EIR or negative declaration has previously been prepared, CARB looks 
to Public Resources Code section 21166 and CEQA Guidelines section 15162 for 
guidance on the requirements for subsequent or supplemental environmental review. 
 
CEQA Guidelines section 15162 states: 
 

(a) When an EIR has been certified or a negative declaration adopted for a 
project, no subsequent EIR shall be prepared for that project unless the lead 
agency determines, on the basis of substantial evidence in the light of the 
whole record, one or more of the following:  

 
(1) Substantial changes are proposed in the project which will require major 

revisions of the previous EIR or negative declaration due to the 
involvement of new significant environmental effects or a substantial 
increase in the severity of previously identified significant effects;  

 
(2) Substantial changes occur with respect to the circumstances under which 

the project is undertaken which will require major revisions of the previous 
EIR or negative declaration due to the involvement of new significant 
environmental effects or a substantial increase in the severity of previously 
identified significant effects; or  

 
(3) New information of substantial importance, which was not known and 

could not have been known with the exercise of reasonable diligence at 
the time the previous EIR was certified as complete or the negative 
declaration was adopted, shows any of the following:  
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(A) The project will have one or more significant effects not discussed in 

the previous EIR or negative declaration;  
 

(B) Significant effects previously examined will be substantially more 
severe than shown in the previous EIR;  

 
(C) Mitigation measures or alternatives previously found not to be feasible 

would in fact be feasible and would substantially reduce one or more 
significant effects of the project, but the project proponents decline to 
adopt the mitigation measure or alternative; or  

 
(D) Mitigation measures or alternatives which are considerably different 

from those analyzed in the previous EIR would substantially reduce 
one or more significant effects on the environment, but the project 
proponents decline to adopt the mitigation measure or alternative.  

 
If a subsequent or supplemental EIR or negative declaration is not required, the lead 
agency may document its decision and supporting evidence in an addendum 
(14 CCR 15164 (e)).  The addendum and lead agency’s findings should include a brief 
explanation, supported by substantial evidence, of the decision not to prepare a 
subsequent or supplemental EIR or negative declaration (14 CCR 15164(e)).  An 
addendum need not be circulated for public review, but must be considered by the lead 
agency prior to making a decision on the project (14 CCR 15164(c), (d)). 
 

2. Basis for Determination 
 
CARB has determined that the proposed amendments do not involve any changes that 
result in any new significant adverse environmental impacts or a substantial increase in 
the severity of the significant adverse impacts previously disclosed in the 2017 EA 
(CARB 2017d).  Further, there are no changes in circumstances or new information that 
would otherwise warrant any subsequent or supplemental environmental review.  The 
2017 EA adequately addresses the implementation of the regulation as modified by the 
proposed amendments and no additional environmental analysis is required.  The basis 
for CARB’s determination that none of the conditions requiring further environmental 
review are triggered by the proposed modifications is based on the following analysis. 
 

(1) There are no substantial changes to the regulation previously analyzed in 
the Environmental Analysis which require major revisions to the 
Environmental Analysis involving new significant environmental effects or 
a substantial increase in the severity of previously identified effects. 

The proposed amendments clarify existing change of ownership provisions and auction 
administration provisions.  These changes to the Cap-and-Trade Regulation do not 
substantially change the reasonably foreseeable compliance responses of the regulated 
entities covered by the Cap-and-Trade Regulation used as the basis for the impacts 
analysis in the 2017 EA.  The amendment to Section 95835(b) clarifies, consistent with 
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CARB’s longstanding approach to the Regulation, that a successor entity after a change 
in ownership is responsible for the outstanding, pre-sale compliance obligation of the 
predecessor entity.  This amendment does not alter covered entities’ existing 
approaches to compliance with the Cap-and-Trade Regulation and, therefore, this is not 
a substantial change.  Additionally, the amendment to Section 95911(c)(3)(D) clarifies 
that the Auction Reserve Price for any joint auction shall be the higher of the minimum 
Auction Reserve Prices established by California, Ontario, and Québec.  This 
amendment also does not alter covered entities’ compliance responses, especially in 
light of the unlikelihood of Ontario having the highest minimum Auction Reserve Price, 
and, thereby, this is not a substantial change.  As explained above under “Prior 
Environmental Analysis,” the 2017 EA determined that potentially significant adverse 
indirect impacts could result from the implementation of the Cap-and-Trade Regulation.  
The proposed amendments do not alter the compliance responses or lead to any new 
compliance responses that involve new significant environmental effects or a substantial 
increase in the severity of previously identified effects in the 2017 EA.  
 

(2) There are no substantial changes with respect to the circumstances under 
which the regulation is being undertaken which require major revisions to 
the previous Environmental Analysis involving new significant 
environmental effects or a substantial increase in the severity of previously 
identified effects. 

There are no substantial changes to the environmental setting or circumstances in 
which the amendments to the Cap-and-Trade Regulation are being implemented 
compared to that analyzed in the 2017 EA.  As explained above, the amendments 
clarify existing change of ownership provisions and auction administration provisions 
and do not alter the compliance responses of the regulated entities or result in any 
changes that significantly affect the physical environment. 
 

(3) There is no new information of substantial importance, which was not 
known and could not have been known with the exercise of reasonable 
diligence at the time the previous Environmental Analysis was certified as 
complete, that changes the conclusions of the Environmental Analysis 
with regard to impacts, mitigation measures, or alternatives; 

No new information of substantial importance has become available to CARB staff since 
the 2017 EA was certified.  The project will not have any significant effects that are not 
discussed in the 2017 EA.  Significant effects previously examined will not be 
substantially more severe than previously analyzed in the 2017 EA.  No newly-feasible 
or different mitigation measures are known which could substantially reduce one or 
more of the previously-identified significant effects of the project.  Therefore, the 
conclusions in the 2017 EA about the compliance responses for the Cap-and-Trade 
Regulation have not changed, and the potential environmental impacts to any resource 
areas have not changed.  

In sum, no supplemental or subsequent environmental analysis is required for these 
proposed amendments to the Cap-and-Trade Regulation because, as described above, 
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the proposed changes do not result in any new environmental impacts or in a 
substantial increase in severity to the impacts previously disclosed in the 2017 EA.  
Further, there are no changes in circumstances or new information that would otherwise 
warrant an additional environmental review. 

 
VII. ENVIRONMENTAL JUSTICE  
 
State law defines environmental justice as the fair treatment of people of all races, 
cultures, and incomes with respect to the development, adoption, implementation, and 
enforcement of environmental laws, regulations, and policies. Government Code, 
section 65040.12, subdivision (c).  CARB is committed to making environmental justice 
an integral part of its activities.  The Board approved its Environmental Justice Policies 
and Actions (Policies) on December 13, 2001, to establish a framework for incorporating 
environmental justice into CARB's programs consistent with the directives of State law 
(ARB 2001). These policies apply to all communities in California, but recognize that 
environmental justice issues have been raised more in the context of low-income and 
minority communities. 

 
Actions of CARB, local air districts, and federal air pollution control programs have 
made substantial progress towards improving the air quality in California.  However, 
some communities continue to experience higher exposures than others because of the 
cumulative impacts of air pollution from multiple sources.  

 
Adoption and implementation of the proposed amendments to the Regulation will have 
no negative environmental impacts on environmental justice communities.  The 
proposed amendments do not alter any compliance pathway for any covered entity, and 
they apply equally to all facilities throughout the state.  Moreover, they are not expected 
to create any adverse environmental impact (see Chapter VI) or economic impact (see 
Chapter VIII), and as such no disproportionate harm will be felt by environmental justice 
communities.  
 
Assembly Bill 197 (AB 197, Garcia, Chapter 250, Statutes of 2016) provides that, when 
adopting rules and regulations pursuant to Division 25.5 of the Health and Safety Code 
to achieve emissions reductions beyond the 2020 statewide greenhouse gas limit, 
CARB shall follow the requirements in Health and Safety Code section 38562(b), 
consider the social costs of the emissions of greenhouse gases, and prioritize 
emissions reduction rules and regulations that result in direct emission reductions from 
various sources. 
 
CARB designed the Cap-and-Trade Regulation taking into account section 38562(b).6  
The proposed amendments are minor, but nevertheless follow the requirements of 
section 38562(b).  In addition, CARB considered the social costs of GHG emissions and 
prioritized emissions reduction rules and regulations that result in direct emission 
                                                 
6 See Proposed Regulation to Implement the California Cap-and-Trade Program, Staff Report: Initial 
Statement of Reasons, at II-50 - II-53 (2010), available at: 
https://www.arb.ca.gov/regact/2010/capandtrade10/capisor.pdf.  

https://www.arb.ca.gov/regact/2010/capandtrade10/capisor.pdf
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reductions from various sources when it promulgated regulatory amendments in 2017 to 
extend the Cap-and-Trade Program post-2020.  (CARB 2017c.)  The proposed 
amendments here are wholly consistent with these considerations pursuant to AB 197.   
 
VIII. ECONOMIC IMPACTS ASSESSMENT 
 
Successor Liability 
 
CARB proposes to amend the Cap-and-Trade Regulation to clarify its longstanding 
interpretation of the Regulation that a successor entity after a change in ownership is 
responsible for the outstanding, pre-sale compliance obligation of the predecessor 
entity.  This provision clarifies the meaning of the Regulation.  The change does not 
create any new obligations on entities or redistribute existing obligations between 
entities covered by this Regulation and, therefore, there are no economic impacts 
associated with this change in the Regulation. For CARB’s analysis of the economic 
impacts of the Regulation, see the Economic Impacts of the Proposed Regulation 
section of the Proposed Regulation to Implement the California Cap-and-Trade 
Program, Staff Report: Initial Statement of Reasons (CARB 2010). 
 
Auction Reserve Price 
 
The proposed amendment to section 95911(c)(3)(D) would recognize the use of the 
highest Auction Reserve Price established in Canadian dollars by any jurisdiction that 
publishes its Auction Reserve Price in Canadian dollars that is operating an External 
GHG ETS to which California has linked pursuant to subarticle 12, rather than only an 
Auction Reserve Price established in Canadian dollars by Québec.  The amendment 
would reconcile differences between jurisdiction-specific Auction Reserve Prices for 
linked jurisdictions participating in a joint auction, and under the specific conditions 
described in Section II.A of this staff report, could result in CARB setting the Auction 
Reserve Price equal to the Auction Reserve Price set by Ontario when all prices are 
expressed in a common currency and the Ontario price is higher than the Québec and 
California prices.   
 
Table 1 shows the 2017 and 2018 Auction Reserve Prices for the three linked 
jurisdictions.   
 

Table 1 Auction Reserve Prices 

 

CA Auction 
Reserve Price 

(USD) 

QC Auction 
Reserve Price 

(CAD) 

ON Auction 
Reserve Price 

(CAD) 
2017 $13.57 $13.56      See note 
2018 $14.53 $14.35 $14.68 

Note: In 2017, the Ontario Auction Reserve Price was determined as the 
higher of the most recently published California and Québec Annual Auction 
Reserve Price after applying the exchange rate established for each auction. 
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As discussed in Section II.A, two factors affect the comparison of the yearly Auction 
Reserve Price in each jurisdiction used in auctions:  the rate of inflation in the linked 
jurisdictions and the USD CAD currency exchange rate.   In 2018 the Ontario Auction 
Reserve Price was greater than the Québec Auction Reserve Price.  To determine 
whether the Ontario price is higher than the California price, the Ontario price would 
have to be converted to U.S. dollars, based on the exchange rate in effect for a specific 
joint auction.   
 
As of December 29, 2017, the USD CAD exchange rate was 1.2545.7  The Ontario 
Auction Reserve Price could only be the chosen Auction Reserve Price for a specific 
joint auction if the exchange rate in effect for the auction is less than 1.01.  Historically, 
the USD CAD exchange rate has not been below 1.01 since 2013, so it is most likely 
that the California Auction Reserve Price will be the chosen Auction Reserve Price at 
least through 2018.  Given the unlikelihood that the Ontario Auction Reserve Price will 
be higher than the California Auction Reserve Price CARB staff expects no adverse 
economic impacts from linking with Ontario because of the Auction Reserve Price or as 
a result of the proposed amendments.  
 
Government Code section 11346.3(b)(1) states that “[a] state agency proposing to 
adopt, amend, or repeal a regulation that is not a major regulation […] shall prepare an 
economic impact assessment that assesses whether and to what extent it will affect” the 
creation or elimination of jobs within the state; the creation of new businesses or the 
elimination of existing businesses within the state; the expansion of businesses 
currently doing business within the state; and the benefits of the regulation to the health 
and welfare of California residents, worker safety, and the state's environment. CARB 
has assessed the economic impacts of the proposed action and determined that there 
will be no impacts from the proposed action with respect to the creation or elimination of 
jobs within the state; the creation of new businesses or the elimination of existing 
businesses within the state; the expansion of businesses currently doing business 
within the state; or, worker safety.  The proposed action, by clarifying liability under the 
Cap-and-Trade Regulation and ensuring compliance with the Cap-and-Trade Program, 
may yield nonmonetary public health and environmental benefits. 

 
IX. EVALUATION OF REGULATORY ALTERNATIVES 

 
Government Code section 11346.2, subdivision (b)(4) requires CARB to consider and 
evaluate reasonable alternatives to the proposed regulatory action and provide reasons 
for rejecting those alternatives.  This section discusses alternatives evaluated and 
provides reasons why these alternatives were not included in the proposal.  As 
explained below, no alternative proposed was found to be less burdensome and equally 
effective in achieving the purposes of the regulation in a manner than ensures full 
compliance with the authorizing law.  The Board has not identified any reasonable 
alternatives that would lessen any adverse impact on small business.  

 

                                                 
7 http://www.bankofcanada.ca/rates/exchange/daily-exchange-rates/  

http://www.bankofcanada.ca/rates/exchange/daily-exchange-rates/
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Take No Action Alternative for Complete Regulation.  An overall “no action” alternative 
means that no revisions would be made to the existing Cap-and-Trade Regulation.  
Under this alternative, CARB and entities covered by the Regulation would continue to 
operate pursuant to the requirements of the existing Regulation.  If CARB were to take 
no action, the uncertainty over successor liability resulting from the bankruptcy court 
decision described above would continue to persist, and the potential uncertainty in the 
ability of the Executive Officer to certify an auction in the unlikely event Ontario’s Annual 
Auction Reserve Price were to be higher than both Québec’s and California’s would 
persist as well.  For these reasons, the take no action alternative is neither practical nor 
beneficial to CARB and covered entities and other market participants. 

 
Modify Only the Change of Ownership Provision.  Under this alternative, CARB would 
only promulgate the amendments to the change of ownership provision, and not the 
Auction Reserve Price provision.  As described in the take no action alternative, if 
CARB were to take no action on the Auction Reserve Price provision, the potential 
uncertainty in the ability of the Executive Officer to certify an auction in the unlikely 
event Ontario’s Annual Auction Reserve Price were to be higher than both Québec’s 
and California’s would persist.  As such, this alternative is neither practical nor beneficial 
to CARB and covered entities and other market participants. 

 
Modify Only the Auction Reserve Price Provision.  Under this alternative, CARB would 
only promulgate the amendments to the Auction Reserve Price provision, and not the 
change of ownership provision.  As described in the take no action alternative, if CARB 
were to take no action on the change of ownership provision, the uncertainty over 
successor liability resulting from the bankruptcy court decision described above would 
continue to persist.  As such, this alternative is neither practical nor beneficial to CARB 
and covered entities and other market participants. 
 
Small Business Alternative  
 
The Board has not identified any reasonable alternatives that would lessen any adverse 
impact on small business. 
 
Performance Standards in Place of Prescriptive Standards 
 
With respect to Government Code sections 11346.2(b)(4)(A) and 11346.2(b)(1), the 
proposed amendments do not mandate the use of specific technologies or equipment, 
or prescribe specific actions or procedures on regulated entities. 
 
Health and Safety Code section 57005 Major Regulation Alternatives 
 
CARB estimates the proposed regulation will not have an economic impact on the 
state’s business enterprises of more than $10 million in one or more years of 
implementation.   
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X. JUSTIFICATION FOR ADOPTION OF REGULATIONS DIFFERENT FROM 
FEDERAL REGULATIONS CONTAINED IN THE CODE OF FEDERAL 
REGULATIONS  
 

Government Code section 11346.2(b)(6) requires CARB to describe its efforts to avoid 
unnecessary duplication or conflicts with federal regulations that address the same 
issues.  No federal regulations address the same issues as CARB’s proposed 
regulations, so the proposed amendments do not conflict with nor duplicate any federal 
regulations.  
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