State of California
AIR RESOURCES BOARD

Notice of Public Avallabxht\ of Modxﬂed Text

PUBLIC HEARING TO CONSIDER AMENDING THE VARIANCE PROVISIONS OF |
" THE CALIFORNIA REFORMULATED GASOLINE REGULATIONS

Public Hearing Date: January 25, 1996
Public Availability Date: February 8, 1996
~ Deadline for Public Comment: February 23, 1996 .

© At a public hearing held January 25, 1996, the Air Resources Board (the Board) considered '
‘amendments to the variance provisions of the California Reformulated Gasoline (CaRFG)
‘regulations. The proposed amendments are to section 2271, Title 13, California Code of
Regulations, and are described in detail in the Staff Report réleased on December 8, 1995.

At the héaring, the Board approved'the originaily proposed amendments to section 2271 with
_ Vanous modifications suggested by the staff. The modifications are as follows:

. Section 2271(b)(2) was modified to expedne the process of making conﬁdennallty
- determinations for variance applications. For information submitted by variance

applicants and claimed as confidential, a shorter time period (10 days) is set than the time

“period otherwise specified in the Board’s confidentiality regulations (21 days). The 10-
day time period applies when the Executive Officer has determined that submitted
information is not entitled to confidential treatiment. The information is then released to
the public after 10 days, unless during this time period the submitter obtains a court order
restraining the Board from releasmg the information. :

« - Section 2271(f)(1 (D) was modified to set a maximum limit on the amount of
- variance gasoline that may be sold or supplied from an applicant’s production facility
during a variance period. The limit cannot exceed the applicant's capacity to produce
complying gasoline, and must be set after considering available data on the
apphcant's gasohne producnon

. Various mochﬁcauons were made to the emergency variance provisions of section
2271(h). The most notable modification clarifies that all the provisions of section.
2271(f) (i:e., conditions and fees in variance orders) apply to emergency variances,
with the exception that an emergency variance order is not required to specify a final
compliance date by which the requirements of the applicable sections will be achieved.
This exception is necessary because, for some types of emergencies, insufficient
information may be available at time of the variance hearing to specify a final
compliance date, It is also speciﬁcd that telephone notice of an emergency variance
hearing shall be provided to mtemted parlu,s as 500N as practicable, considering the
nature of the emergency.



« - Several minor section numbering and punctuation changes were also made to section
2271, ‘ . i

Appended to this notice is a copy of Board Resolution 96-3, which sets forth the Board's

action. Attached to the resolution is Attachment A, which consists of the text of the approved
regulatory amendments with the modifications shown in shadéd bold double-underline double-underline to
show additions and shaded-strikeent to show deletions. In accordance with section 11346.8 of
the Government Code. the Board directed the Executive Officer to make the approved
amendments set forth in Attachment A, with such other conforming modifications as may

be appropriate, available to the public for a comment period of 15 days. He is then

directed either to adopt the amendments with such additional modifications as may be
appropriate in light of the comments received, or to present the regulations to the Board for
further consideration if warranted in light of the comments. '

Written comments on the proposed modifications shown in Attachment A to Resolution 96-
3 must be submitted to the Board Secretary, Air Resources Board, P.O. Box 2815,
Sacramento, California 95812, no later than the deadline. for public comment identified
above, for consideration by the Executive Officer prior to final action.  Only comments
relating to the modlﬁcatwns descnbed in this notice will be considered by the Executive
Officer. :

Stauonary Source Dmsxon

Attachment -



. State of California .
AIR RESOQURCES BOARD

'Resolution 96-3
January 25, 1996
Agenda Item No.: 96-1-5
WHEREAS, sections 39600 and 39601 of the Health and Safety Code authorize the Au'

. Resources Board (the Board or ARB) to adopt standards, rules and regulations and to do such

acts as may be necessary for the proper execution of the powers and duties granted toand
1mposed upon the Board by law; -

" WHERFEAS, Health and Safety Code sections 43013 and 43018 authorize the Board to adopt and’

implement motor vehicle fuel specifications for the control of air contaminants and sources of air
. pollution which the Board has found to be necessary, cost-effective, and technologically feasible
to carry out the purposes of Division 26 of the Health and Safety Code; :

_ WI—IERE AS, followmg a heanng in November 1991, the Board adopted regulations for
California reformulated gasoline (CaRFG), applicable beginning March 1, 1996; these
regulations include a comprehensive set of specifications affecting eight different gasolme

properties and are designed to ensure that commerr:lal gasoline is a significantly cleaner-bummg
fuel;

WHEREAS, section 2271 of the CaRFG regulations (slection 2271, Title 13, California Code of”
- Regulations (CCR)) authorizes the Executive Officer to grant a variance from the CaRFG

standards to any party that temporarily cannot comply, provided that the Executive Officer -
makes certain spec:ﬁed findings;

WHEREAS in 1995 the Leg1slature enacted Senate Bill 709 (Stats. 1995, Chapter 675), which
added a new section 43013.2 to the Health and Safety Code requiring the Board, among other

things, to adopt regiflations establishing guidelines for the consideration of vanances and the
unposmon of fees and condmons :

WHEREAS, SB 709 requires these regulations to include: (1) methods for estimating excess
emissions due to a variance, (2) factors to be considered in determining what is beyond the
reasonable control of the applicant, and (3) a schedule of fees to cover the reasonable and
necessary COSts 10 the ARB in processirg a variance;

WHEREAS, SB 709 further requires the regulatlons to he initially adopted by the Board as
emergency regulations, after conductmg at least one public workshop, -

WHEREAS, under Californi_a law emergency regulations, upon approval by the C-).fﬁce of



Resolution 96-3 iy

Administrative Law (OAL), are legally effective for a IZO-‘day'period; this'period provides time

. . 1
. for staff to complete the administrative requirements and resubmit the regulations to OAL asa
-non-emergency submission, to replace the emergency regulations upon final OAL approval;

WHEREAS, staff has consulted with refiners and other interested parties, and has conducted a
public workshop to discuss draft amendments to the CaFRG variance provisions in section 2271;

WHEREAS, the staff has proposed amendments to section 2271 that would implernent SB 709
and ensure the reasonable and equitable implementation of the variance provisions;

WHEREAS, the proposed amendments to section 2271 would lévy a fee on a variance applicant
of $0.15 per gallon for all gasoline sold under a variance, specify factors for the Executive

_ Officer to consider in making the findings for granting a variance, and make various other

changes to clarify the variance procedures and make them more specific;

W’HEREAS, the Board has considered the impact of the pro;ﬁoséd amendments on the economy
of the State; .' | . : - o

| WHEREAS, the California E_nvironmentél Quality Act and Board regulations require that no

action which may have significant adverse environmental impacts be adopted as originally
proposed, if feasible alternatives or mitigation measures are available which would substantially -
reduce or avoid such impacts; S

WHEREAS, 4 publié hearing and other administrative procee'diﬁgs have been held in accordance
with the provisions of Chapter 3.5 (commencing with section 11340), Part 1, Division 3, Title 2 .
of the Government Code; and ' - - o

WHEREAS, the Board finds that:

The variance amendments approved herein will streamline the handling of variance
applications, discourage attempts to use variances inappropriately as a compliance
tool, protect the investments of parties who will comply with the CaRFG regulations,

and protect the public interest in minimizing the potential for excess emissions due to
variances; ' ' '

. Public and private entities that could be significantly izﬁﬁai:tcd by the amendments
have been consulted in their development; -

'The amendments are authorized by California law and satisfy the requirements of
SB 709, : .

The economic and cost impacts of the amendments have been analyzed as required by

California law, and the analysis of these impacts is set forth in the Staff Report for this
regulatory action; -



Resolution 96-3- : 3-
The amendments will not have any adverse impact on the economy of the State;
The amendments will not result in any significant adverse environmental impacts.

Adoption of the amendments as emergency regulations is necessary for the immediate
preservation of the public peace, health and safety, or general welfare, as specified in section
43013 2(c) of the Health and Safety Code;

NOW, THEREFORE, BE IT RESOLVED that the Board hereby approves the amendments to
section 2271, Txtle 13, CCR, as set forth in Attachment A hereto :

BEIT FURTHER R.ESOLVED that the Board directs the Executive Officer to adopt the
amendments set forth in Attachment A as emergency regulations, with such other conforming

“modifications as may be appropriate, and submit them to the Office of Administrative Law
(OAL) pursuant to Government Code section 11346.1;

BE IT EURTHER RESOLVED that during the 120-day period that the emergency regulations '
are legally effective, the Board directs the Executive Officer to complete ail administrative
requirements specified in the Administrative Procedure Act and resubmit the amendments to
OAL as a non-emergency submission, to replace the emergency regulations.

BE IT'FURTHER RESOLVED that, in order to complete the procedures for non-emergency
regulations, the Board directs the Executive Officer to make the approved amendments set forth -
in Attachment A, with such other conforming modifications as may be appropriate, available to
the public for a comment period of 15 days, and thereafter either to adopt the amendments with
such additional modifications as may be appropriate in Yight of the comments received, or to
present the amendments to the Board for further cons1derat10n if warranted in light of thc
comments.

I bereby certify that the above is a true and
correct copy of Resolution 96-3, as adOpted
by the Air Resourccs Board

v LT ([ . .-
¢ ) (__,.! " .
St K e

Pat Hutchens, Board Secretary



ATTACHMENT A

The text of the original proposal is shown in bol d gmggrlmg to indicate additions to and strikeout
to show deletions from t_he emstmg regulatlon The modifications now being made available for
comments are showri'in ghag derlifié to indicate addxtlons to and shaded

strikeottt to show deletions from the original proposal.

g i

Amend section 2271, Title 13, California Code of Regulations, to read as follows:
Section 2271. Variances

' (a) Applications for Varignces. Any person who cannot corriply with the standards set forth in
sections 2262.1 through 2262.7 because of reasons beyond the person's reasonable control

may apply to the executxve oﬁ"lcer for a variance. MMW

before the van’gn;g hearing is ]]g]d, $4100,00 Q{ﬂ]g fe g shall be :gﬂu nded. The |
 application shall set forth:

(1) The applicable section(s) mn fr_om which the variance is sought; -
(2) The specific grounds upon which the variance is sought;

(3) The proposed date(s) by which compliance with the prowsmns of the applicable sectxon(s)
wﬂl be achieved; and :

' (4) A compliance plan reasonably detailing the method by w}uch comphance w1]] be achieved.

he pr lian Inh!lnl increments of r i ifl
n n ri ri m I r mpli
i r f ' '

(b) (1) Nofices and Public Hearings for Variances. Upon receipt of an application for a
‘variance containing the information required in section (a), the executive officer shall hold a
hearing to determine whether, or undér what conditions and to what extent, a variance from
the requirements of the applicable section(s) is necessary and will be permitted. Notice of the
time and place of the hearing shall be sent to the applicant by certified mail not less than 20
days prior to the hearing. Notice of the hearing shall also be submitted for publication in the
California Regulatory Notice Register-and sent to every person who requests such notice, not
less than 20.days pnor to the hearing.
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(2) Treatment of Confi dentmi Informanon Inform'\tlon subm;tted to the executive

£ g e e T T

{c) El_lbhc Participation in the Variance &ocess At least 20 days prior to the hearing, the

application for the variance shall be made available to the public for inspection. Interested
members of the public shall be allowed a reasonable opportunity to testify submit written
and oral testimony at the hearing, and their testimony shall be considered. -

(d) Necessary Findings for Granting Varianc Ille_dgcj_o_n_m_g:am_or_d&uxmmw
P A . f 13 [

No variance shall be granted unless :hg g;gggnxg officer makes all of the followmg ﬁndmgs |
arcfma&c‘

(1) That, because of reasons beyond the reasonable control of the apphcant, requiring
compliance with the apphcable sectmn(s) would result in an extraordxnary economic
hardship.

(2) That the pubhc interest in rmtlgatmg the extraordmary hardship tn-thc-apphcm’rt by issuing
the variance outweighs the public interest in avoiding any increased emissions of air

contaminants which would result from issuing the variance; and

(3) That the comphance plan proposed by the applicant can reasonably be unplemented and
will achjeve compliance as expedltlously as p0331ble

(e) Factors to be Qarisr’dered in Making the Necessa;u Findings for Granting Variances.




(1) Reoarding the findin cifi in ion

monstrate that noncompliance is £ “beyon nabl
applicant,” the applicant must demonstrate that reasonably diligent and timely
ff hi mpliance hav Wher rignce i r
initial compliance with the March 1, 1996 requirements. the applicant shall show
" that timel ital expenditures and eff i rmits for necess

materials th ul 1t r ion of complying g line. and (ii) usin
alifornia Pr del ified in Ti 3 R ion 2265 .
maximize th gpmdggpgn of ggmglymg g agg ine, or to min ;m ize th gdgg ee of
I n mpl gh th of roati fi
hall th nomi f rations wi V.
r' ver whi rian i j i jons
fter the varian lian n impl i
hardshi ring rm of the variance shall reg i
[ long-ter mpli rati i s of
licant’ i her than line operations, if those f re directl
‘aff ‘ h iti n : i i n applica 1
ddr ' Idr m i o grant
iance and the economic affi h sho

puld, i soline fro h
' (2) Regarding the finding specified in section (d)(2):

A) The executive officer shall consider th ntial eff issuing or denving th

varian n th licant' tomers, the pr r mplying fuel
‘general public, an n_air quality, The executive officer shall al
heth ranti e varian, ill nl Ii n

her persons, inciuding th ns who pr mplyin li



B) To evaluate the potential ff n air quality. the excess emissions f
ranting the variance shall imat Il

1. @) Exhaust emissions: The fractional change in emissions {r ing the

yarian asoline shall im ith the California Predictive Model

" (model). Ynputs to the model shall be the limits to be piaced on the regulated

fth rign asoline by th rian itions and the li

set forth in sections 2262.1 through 2262,7 that correspond in form (flat or

ragin h riance limits, For each air basin in which th rian
asoline will Id, th imate of ex xh emissions shall
fractional change in_emission t v the model). times th im
fraction of gasoline use in the air basin represented by the variance gaseline,

ime themv n fexh missions from olin red vehicles in th

all‘ !!‘ISIH,

2 G Evaporative hydrocarbon emissions: Excess evaporative emissions shall be
im imi 7 n i i
" Rei r r f variance gasoli hi im 1
only for the period when RVP is limited to 7.0 psi. The true vapor pressure
rr ndin he R imi ri line shal '
: vapor pr re corr nding 1.0 r re i
For each air basin in which the variance ,asg ug ﬂ bg $Q d, the gg; mate of
X vaporative emission 1l hatr 1.0
im fraction of iin i ir basin represen ri
line, ti in { emission ; h rati f 1j
from all rces in the air i ' | l

3) Regarding the findin ified i ign 3);

Th licant shall demonstr hy the prg compliance plan is the m
xpeditious wa chi mplian nd th licant shall demonstr

flicient control over the impl ion of § lan m“h lan
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(f) Conditions and Fees‘ in Varmnce Qrders, In imposin Z fees an d ggndmgns m variance

r | take int 1
ho pr Ivin lin

(1) Conditions.

(A) Any variance order shall specify a final compliance date by which the requirements of
the applicable section(s) will be achieved. .Any variance order shall also containa .
condition that specified increments of progress necessary to assure txmely compliance
be achieved, and such other conditions; :
specifreations; that the executive ofﬁcer as.a result of the testlmony received at the -
hearing, finds necessary to carry out the purposes of Dms1on 26 of the Health and

_Safety Code. nditi
requirements, limitations on he Iin ifi 'i n 1 m
variang mplian lan I he applicant ith ifi_

m he ex iv 1cer

- (B) Any variance order granting a variance from section 2262.1 shall impose a substitute
gasoline Reid vapor pressure limit as stringent as feasible under the circumstances, in
no case to exceed 9.0 pounds per square inch. Eg:_mamb_e_];e,_an_d_m_s_eams

ral reg i n I xi vapor pr
“variance grder shalln Reid vapor pressure limit that is 1 ri
n th ral li ' :

- {C) The executwe officer may require, as a condmon of granting a variance, that a cash
bond, or a bond executed by two or more good and sufficient sureties or by a
corporate surety, be posted by the party to whom the variance was granted to assure
performance of any construction, alteration, repair, or other work required by the

" terms and conditions of the variance. Such bond may provide that, if the party granted

. the variance fails to perform such work by the agreed date, the cash bond shall be
forfeited to the state board, or the corporate surety or sureties shall have the option of
promptly remedying the variance default or paying to the state board an amount, up to
the amount specified in the bond, that is necessary to accornphsh the work specified as
a condmon of the variance.
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(D) The variance erder shall I:mlt the amount of variance ¢ agg ne sold or §;;pp gg

h licant® ili ring 1 30-

B

it 'n""he 'mmunt Of...‘v"r:' n 'e ‘

(E) The variance order shall specify that once a quantity ofvilrla.ml.ﬁiu.ﬂlﬁ.&
n sold or i licant in rdan ith th ian
. . ; ’ . . .
distributor. retailer, end user, or other person shall also be exempt from the
plicable requiremen ‘ :

(2) Fees. A fee of 30,15 shall be levied on the applicant for each gallon of gasoline sold
or released for sale under variance during the term of the variance. The fee shall be
paid by the applicant periodically, in advance of the sale or release of variance
gasoline in_each period. The executive officer shall specify the pavment schedule in

the variance order.
{(g) Duration ¢ jances.
in 1]_ T nl r mmlm ‘ri : f h li n

to a physical ga:as; ophe, ¥ no vanancewhch-rsﬁsucd—dnm-condrmcf

breakdowrTepairor-maifunction-of equipment shall have a duration;inchrding
cxtmm-onr of more than svc-mcmths- 120 days: however. a xgnangg gx be ex ;ggdggi
90 additional licant demonstr ulrmn
nd rem nor T
ni icati ified in i | h rin m

2) Variances Related to a Ph sical Catastrophe i in rovisi f

section (g)(1), a refiner- may be granted a variance with a duration of more than 120

5 r riance extension of mor n 90 days. if the applican

hat itional time is n hysi rophe, an

requirements of sections {d) and (e) are met. In Qrdgr for ggg'vggxariangg or

variance extension, th licant m mi li ified i ion
and a hearing m hel ified in ions (b A in thi
tion, “phvsical catastrophe” mean dden unforseen emergen nd th

reasonable control of the refiner, causing the severe reduction or total loss of one or
more critical refinery units that materially impact the refiner’s ability to produce




lvr a i “ i he” i ve

physical in nature such as des:crn errors oromxssxons. fn‘mcxaj_g___gmm_g_b_um;ns_,

. AT

(h) Emergency Variances. Q The executive officer may, after holding a hearing thhout
complying with the provisions of sections (b) and (c), issue an emergency variance to a
person from the requirements of the applicable section(s) upon a showing of reasonably
unforeseeable extraordinary hardshlp and good cause that a variance is necessary. The

T R L L T R PR _.‘"]'ﬁ,
F ki

R T AR TR

Q 2) No emergency variance may gxtend . g
If the applicant for an emergency variance does not demonstrate that he or she-can comply
‘with the provisions of the applicable section(s) within such 45-day period, an emergency
variance shall not be granted unless the applicant makes a prima facie demonstration that the
findings set forth in section (d) should be made.: The executive officer shall maintain a list of
persons who have informed the executive officer in writing of their desire to be notified by
telephone in advance of any hearing held pursuant to sectlon (h), and shall prowde advance
telephone notice to any such person A% So0n A practicablerconsidering.t SFethe

A iR el TES

eI eLoency.

(i) Situations in which Varia ces Shall Cease to be tive. A varance shall cease to be
effective upon failure of the party to whom the variance was granted substantially to cornply
with any condition g_f_mmna_gg

(]) Modification and Revocation of Variances, Upon the apphcatlon of any person, the

executive officer may review and for good cause modify or revoke a variance from the
* requirements the applicable section(s) after holding a hearing in accordance with the
provisions of sections (b) and (c). '

NOTE: Authority cited: sections 39600, 39601, 43013, 43013,2, 43018, and 43101, Health and Safety Code; and
 Western Oit and Gas Ass'n. v. Orange County Air Pollution Control District, 14 Cal.3d 411, 121 Cal.Rptr. 249
. {1975). Reference: sections 35000, 39001, 39002, 39003, 39010, 35500, 39515 39516 41511 40000, 43000,
43013.2,43016, 43018, and 43101, Health and Safety Code; and West and G v. Orange Coupty Air
Pollution Control District, 14 Cal.3d 411, 121 Cal.Rptr. 249 (1975). o



