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S\.lbjﬁct Proposed Amendments to the Emission Inventory Criteria and Guldelmes' .

Report Adopted Pursuant to the Air Toxics "Hot Spots” Infonnanon and
Assessment Ac:t of 1987. : : :

" Dear Sir or Madam:

. The Ventura County Air. Pollution Control District has reviewed the. February, 1997 :
‘version of the above referenced document CReport) and has the following comments
regardlng changes to the document smcc thc 7 uly, 1996 pubhc hcarmg o

1. - Priori score exemption

Section II.J exempts most facilities from further comphance if thcy have -
priority scores <.1. Section IV.A.(1)(a) designates facilities as "low level" for= °
update purposes if they have priority scores <1 and are denied exemption under

~ Section IL.J. It is not clear how designation as a low level facility fits with the
requirement fo document emissions in Section I1.J.(1)(b). Would facilities have
to be denied exemption under Section IV.A.(5)7 The Report does not specify
which update categary facilities would fall into if they are denied exemption
under IV.A.(5).

2. Timing for prioritization of reinstated and updated facilitie

The timing for prioritizing facilities that are reinstated after being exempt or that
submit updated emission inventories is unclear. The Report states that the
district is allowed 90 days to prioritize these facilities from the date of receipt of
r.he emission inventory update. The phrase "receipt of the emission inventory

te" is not defined. The first paragraph of Section V.E.(2) seems to say that
the 90 day clock does not start if the district has notified the facility operator
that the report needs corrections. The final sentence of section V.E.(2) simply
states that districts shall reprioritize facilities within 90 days of receipt of the,
update report. It appears that this final sentence negates all or part of the
preceding subsections regarding timing for facility prioritization.
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The VCAPCD has considered reports to be "received" when they are first
submitted by the facility operator, even if they are deficient and require
carrection or ¢larification. - This allows the facility operator to be in compliance

"with applicable deadlines for report submittal. If the new 90 day clock for |

prioritization is deemed to start at this point, the VCAPCD might be forced to
change this practice and consider reports “received” only when an approvable
report is submitted. This would put facilities that make an honest effort to

comply in violation of the report submittal deadline., 1 believe that the 50 day .

clock should be stopped when corrections to a report are requested by a district.
Differgn; ctitoff dates for diffeg. ent catecrgri zation activities

Thrcc different cutoff dates are used in thc chort for dlfferent demgnauons
Januar_y 1, April 1, and August 1, ‘as follows:

.'Secr_ion 11.J.(1) says-that facilities with a score _<; 1 on or before'Janué.ry 1 of

- a given year are exempt for that and subsequent years. Section ITL.A. says

 that facilities that drop below 10 TPY and meet specified criteria by January
"1 of a given year are exempt for that and subsequent years. Section OI.C
“says that facilities that discontinue an Appendix E "Any SIC" activity and
" meet specified criteria by January 1 of 2 given yea.r are exempt for that and
subsequent years :

Section IV.A.(Z) says that facilities designated "low level” by April 1 of a

given year are exempt from update requirements due on or after August 1 of
that year. Similarly, Section IV.B.(2) says that facilities designated
"intermediate level" by April 1 of a given year are required to comply with
"intermediate leve]" update requirements due on or after August 1 of that
year, and Section TV.C(2) says that facilities designated "high level" by
April 1 of a given year are subject to "high level” update requirements due
on or after August 1 of that year. Section IV.F uses the same dates for
redesignation of the reporting levels for reprioritized facilities.

Section III.B. says that facilities that are removed from district surveys and
meet specified criteria by April 1 of a given year are exempt for that and
subsequent years.

" Sections V.E.(1) and V.E.(2) say that any facility prioritized by August 1 of
a given year is not subject to requirements for unprioritized facilities for that
oI subsequent years.

The use of multiple dates is confusing and creates potential problefns with fee
assessment. The CARB AB 2588 Fee Regulation uses facility status as of April
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1 prlmf to the fiscal yehr in question as the date for designating categories for

fee assessment. It is important that the dates for determining program

- requirements and fees be coordinated. We cannot afford to have faciliies

subject 1o reporting that do not have to pay fees. Alternatively, we cannot

 charge fees to facilities that are not subject to the program.

An example of a problem with the lack of coordination betwesn the CARB Fee
Regulation and the Report is the case of facilities exempted under Section
I1.J.(1). If a facility was designated with a priority score <1 in October, 1956
(prior to January 1, 1997), it would be exempt in 1957 and beyond. The
district was required in July, 1996 to submit facility category data, based on
facility status as of Aprl 1, 1996 to CARB for the 1996-97 fee regulation. The

| facility prioritized in October, 1996 was reported to CARB for 1996-97 fees as.

"unprioritized”. It was therefore counted in determining the district's share of
state cosis.’ It seems that the facility is now exemnpt, and the district will be
unable ta charge fees in 1997. The district will not bave any practical way to
collect fees 1o cover state costs for this facility.  This is a real issue for Ventura

County, ‘We have 14 facilities that were initially prioritized between April 1,
1996 and January I, 1997 that have scores < 1. These facilities are responsible - B
for >13% .of the District's share of state cost. This armount cannot be

reasonably made up from the few facilities not limited for fee payment under
AB 564, Similar situations are likely to occur in future years with any facilities
that are initially prioritized and determined to be exempt between April 1 of one
year and January 1 of the following year.

Potentially major HAP sources with score <1

Language regarding the status of facilities with priority scores <1 that emit
potentially major amounts of federal HAPs is confusing, Section IV.A.(1)(e)
states that facilities with priority scores <1 that emit potentially major amounts
of federal HAPs shall not be designated "low level”. Section IV.B.(3) states
that a facility with a prigrity score >1 that emits potentially major amounts of
HAPs shall be designated "intermediate level”, uniess it is "high level”. There
seems lo be no designation for facilities with priority scores <1 that emit
potentially major amounts of HAPs; they are not "low level” and they are not
"intermediate level" (and would not be "high level" because they don't exceed
the "intermediate level" criteria). -

HRA results - at an actual receptor

Section TV.A.(1)(b) states that facilities with risk assessments showing risks of
<1 in 2 million and hazard indices <0.1 ai an actual receptor are designated
"low level". These facilities are exempted from- future update teporting

Ty TR



reqmrements The CARB AB 2588 ‘Fee, Regulatlon s’ratcs that facﬂ.ltics w1th
. risk assessments showing risks of ‘<1 in a million and hazard 1nd1ces <0.1 are

not rcqum:d to pay fees ‘The phrase "at an actual receptor” was deleted from

the fee regulation. If the fee __regu_latmn ‘was .mterprete_d to ‘medn that fee

~ -exemption based on risk assessment results is based on tisks at the MEI or the

PMI, some facﬂmes would be subject to fees but exe:mpt from reportmg
requuements - : . -

Thé' abc_we difference between the Report and the CARB fee .rt::g'ﬁlatibn existed
when the December, 1996 version of the CARB Fee Regulation was released,

and is ot related to changes made to the Report since the July, 1996 public

hearing. This comment is being made at this time because when the CARB Fee
Regulation was. released with " the phrase Mat an actual raceptor“ deleted, I
verbale commcntcd to CARR staff concerning this i 1ssuc and was led to believe

that the language in the Report wculd be amended to ensure that the same " -

famhues would be: subJect to fccs and report:mg requirernents

. Thank you- for th].S oppoztumty to" comment If you have any quesuons please contar.t
e at 305/645 1405 : DRI _ RRRE :

Smce.rely, o

* Terri Thomas
Supervisor, Air Toxics Section

cglbcom.dos
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) “The California Mining Association is dedicated to the advancerient of responsible
mining and the edication of the public to the vital role of minerals and mining in our societn.”
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Attention: Clerk of the Board : 7 O.
Re: Notice of Public Availability of Modified Text of P‘rop‘o'sedr An_iendments to Air
“Toxics “Hot Spots” N i . : e '
Emission Inventory Criteria and Guidelines Report; " -
Public Hearing of July 25, 1996 :

The following comments regarding the subject Modified Text, proposed under the Air Toxics
“Hot Spots” Information and Assessment Act of 1987 (the “Act”, are submitted on behalf of the
California Mining Association (CMA) and its member companies. CMA’s diverse membership
includes large and small mining operations producing a variety of mineral commodities in
California. CMA not only represents the hard-rock mining industry, such as gold, silver and
tungsten, but also industrial minerals, such as gypsum, borates and rare earth elements, as well as
construction aggregates, such as rock, sand gravel.

CMA’S CONCERNS AND REQUESTS:

The “Staff Report: Initial Statement of Reasons for Proposed Rulemaking,” released June 7,
1996, describes these amendments as the second phase of a two-phased effort to streamline the
Air Toxics Hot spots Program (page 1). While much of the proposal appears to accomplish this
objective, which CMA supports, siill of great concern to CMA is Section II (E) (3) of the
proposed Modified Text.

This section (the “regulation”) applies the emissions inventory requirements under the Program
to facilities which emit less than 10 tons per year of criteria pollutants, are not included in the

' classes of facilities specifically listed in Appendix E of the Modified Text, but still may be
included by a local air district as “posing concern to public health.” This regulation would
empower local air districts to bring under the Air Toxics “Hot Spots” Program small mine
operators on an ad hoc and potentially arbitrary basis, without adequate objective criteria to
guide their decisions.
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Compliance with the inventory requirements can be expensive, and represents a significant

_ burden to small mine operators. Specifically. we request that Section I1 (E) (3) be deleted.

- Altemnatively, we request that Section II (E) (3) (2) be amended to either provide for specific

' ARB regulatory criteria or specific local air district regulatory criteria, for the inclusion of such

© facilities. Ata minimum, as discussed with Staff, to help insure statewide consistency among-

districts in applying the regulation, there should be a requirement for The ARB’s concurrence
with a local district’s decision to subject a facility to the inventory requirements. - There are other
provisions for such ARB concurrence throughout the regulation (e g., Section 1T (.T) (1), pe. 16;

" Section IV (A) (1), pg. 22; Section IX (D) (2), pg. 58)
o CMA proposed amendments of Sect1on II (E) (3) (a) are set forth in Attachmentl

. THE REGULATION IS NOT AUTHORIZED UNDER THE ACT

With respect to so- called “less than 10 tons per year fac111t1es » the Act; at Health and Safety

B Code Section 44322 (c), spemﬁcally prov1des

_For those facilities that release, or have the poten’ual to release, less than 10 tons per yea:
of total organic gases, particulates, or oxides of nitrogen or sulfur, the state board shall,
on or before July 1, 1990, prepate and submit a report to the Legislature Identifving the

classes of those facilities to be included in this part and specifying a timetable for their
inclusion.” (Emphasis supplied.)

It seems obvious from the foregoing that what the Legislature intended was to itself first review
the proposed classes of small facilities that would be brought into the Program. This has been
done through the report submitted by the Air Resources Board. While some adjustments of the
identified classes may be permissible under Section 44322 (c), the proposal to empower local air
districts to bring into the program still unidentified small facilities, of no previously identified
class, and without specific legislative direction as contemplated by Section 44322 (c}, is contrary
to the legislative intent and is not authorized by law.

Tnstead, a district would be allowed to bring these small facilities into the Program based on an
“initial assessment” of the facility’s emissions leading to a prioritization score indicating a

* potential risk to health, or even on the basis that, ... the District has identified the emissions

from the facility as being of health concern to the community .....” Under Health and Safety

Code Section 44360 (a), a prioritization is not made until completion of the emissions inventory

for facilities in the various specified classes. The proposed regulation reverses this order without

statutory authority.

THE REGULATION ESTABLISHES AN UNFAIR EVALUATION CRITERION FOR
SMALL FACILITIES WHICH IS NOT APPLIED TO LARGER FACILITIES AND IS NOT
AUTHORIZED BY THE ACT.



- Section II (E) (3) (a) () provides that facilities may be included in the inventory requirements if,

...there is a reasonable basis for oeteﬁninind that the fécility may .individudlly orin
comb1nat1on with other facilities pose a potential risk to pubhc health ” (Emphasis
supplied.) :

. The prooeeding language thus could include a small facﬂify as aresult ofa neighboring facﬂity s
" emissions. This could potentially result in an 1n31gn1ﬁcant facility being included because of a

“meighbor’s significant emissions.

“To date, the Program has been applied on a facility basis. Published CAPCOA guidelines for

- performing health risk assessments focus upon estimating cancer burden and non-cancer health K

effects based only on individual fa01111:y émissions, and not also W1th respect to its neighbor’s
‘emissions.

Therefore, the proposed modification established an unfair evaluatlon cntenon for small facilities

~which was not apphed to larger facilities.

Secondly, such a criterion is not authonzed'by the Act. Tt is clear that the Act provides only for
- criteria and guidelines with respect to emissions inventory plans on a “site-specific’ basis.

" (Health and Safety Cod Section 44342). AII references throughout the Act are in terms of a
spemﬁc facilities only. _ -

 THE REGULATION DOES NOT PROVIDE SUFFICIENT CLARITY TO SATISFY EITHER
THE ACT OR THE REQUIREMENTS OF THE CALIFORNIA ADMINISTRATIVE
PROCEDURE ACT

As Stated, the Act requires legislative approval of specified classes of facilities to be included in
the less than 10 tons per year category. Section II (E) (3) designates no such particular class.

This also 1s contrary to the California Administrative Procedure Act, which contains the
reasonable requirements that, not only must a regulation adopted by a state agency be authorized
by law, but that it also must have clarity., (Govt.. Code Section 11329.1) “Clarity” is defined in
Govt.. Code Section 11349 as . . . written or displayed so that the meaning of regulations will be
easily understood by those persons directly affected by them.” The above factors provide no
such clear meaning to small operators as o the regulatory requirements. There should be
specific objective criteria for the inclusion in the Program of small facilities not within the
classes listed in Appendix E, adopted either by the ARB or by the local air district.




The regulation is also unclear in that there is the proximity of “other facilities” is ignored. This

- could be mterpreted equally as meaning a neighboring facﬂlty, or alI facilities emitting a gwen

contarmnant m the same alr basin.

‘We appreciated the oppo’rtunity to pro’vide'tlﬁs comment.

Sincerely, -

Denise Jones - James E. Good
Executive Director . ~ General Counsel

cc: CMA Executive Committee
- Interested Parties




 ATTACHMENT I
© TO
COMMENTS OF CALIFORNIA MINING ASSOCIATION

" ‘In Section I (E) (3) (a) (1), at pag'e 14, amend as follows:

- (3) Facilities emitting less than 10 tons per yea:f of criteria poliutants and 1dent1ﬁcd by the
. District as.posing concern to public health.

(a) This regulatmn applies to any facility Whlch does not otherwise belong to a ciass of
_facilities listed in Appendix E, but is a facility in any SIC that is identified by the district
in accordance with this section and for which the district has made an initial assessment of
" the emissions from the facility, and the district has made a written deterrmnatlon and the
- state board concurs. that; :

(). Basedona regulation adopted bv the district'cr=c'>veming' board (or the state board)

settine forth the specific criteria that could apply to such facility, thereis a

reasonable basis for determining that the facility may individuatly-orin
cembination with other facilities post a potential risk to public health exceeding
the levels for prioritization score, cancer or non-cancer risk, or de minimis levels
spec:1ﬁed in Sectlon IV.A. for “low levels” faclhnes ef—t-he-é-}smst-has
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california Alr Resources Board ﬂ%%%j;
P. O. Box 2815 : : :
Sacramento, CA 95812 . ﬁo

Attention: Clerk of the Board

Re: Neotice of Public AvallabllltY of Modified Tawt of
Proposed Amendments to Air Toxics "Hot Spots™
"Emission Inventory Criteria and Guldellnes Report'
Public Hearing of July 25, 1996

The fcllow1ng are comments regarding the subjec* Mcdified Text,
‘propcesed under the BAir Toxics. "Hot Spots" Information and
- Assessment ACt of 1987 {the "Act"). I previously testified on this

matter on behalf cf the Callfornla Mlnlng Association (CHA) and its
_member companles, : :

' CONCERNS AND REQUESTS

The M"Staff Report: Initial sStatement of Reasons for Proposed

" Rulemaking," released June 7, 1996, describes these amendments as
the second phase of a two-phased effort to streamline the Air
Toxice Hot Spots Program (page 1). While much of the proposal

appears to accomplish this objective, still of great concern is
Section II(E)(3) of the proposed Modified Text,

This section (the "regulation") applies the emisciens inventory
requirements under the Program to facilities which emit less than
10 tons per year of criteria pollutants, are not included in the
classes of facilities specifically listed in Appendix E of the
Medified Text, but still may be included by a local air district as
"posing concern to public health." This regulatlon would empower
local air districts to bring under the Air Toxics "Hot Spots?
Program small Mine operators on an ad hoec and potentially arbitrary
basls, without adequate objective criteria to .guide their
dec1azons.

Compliance with the inventory requirements can be expensive, angd
represents a significant burden to small mnine operators.
Spgcifically, it ls requested that Section IT(E)(2) be deleted..
Alternatively, it is reguested that Section II(E) (3} (a) be amended
to provide for specific ARB or local air district regulatory
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Page 2

. criteria fox the inclusion of such facilities. At a minimum, as =
~discussed with Staff, to help insure statewide consistency among
_districts in applying the regulation, there should be a reguirement. .
for the ARB’s concurrence with a local district’s decision to

-, subject a facility to the inventory requirements. There are other
- provisions for such ARB concurrence throughout the regulatlon_;-
{e.g., Section II(J) (1), p. 16; Section IV(A) (1), p. 22; Section
IX(D)(2), p. 58). . : :

Proposed amendments of Sé;tion I1(E)(3)(a) are set forth in =
attachment I. -

THE REGULATICN IS.NOT AUTHORIZED UNDER. THE ACT

" With respect to so-called "less than 10 tons per year facilities," .
the Act, at Health and Safety Code Section 44322(c), specifically
‘provides: . . o

For those facilities that release, or have the potential to -
release,  less than 10 tons per year of total organic gases,
particulates, or oxides of nitrogen or sulfur, the state board .
shall, on or before July 1, 1990, prepare and submit a report'f.
to the Legislature identifying the classeg of those facilities”

to be included in this part and specifying a timetable for
their dnclusion." (Emphasms gupplied.) .

It seems obvious from the foregoing that what the Legislature
intended was to itself first review the proposed classes of small
facilities that would be brought into the Program. This has been
done through the report submitted by the Alr Resources Board.
While some adjustments of the identified clasises may be permissible
under Section 44322(c), the propesal to empower local air districts
to kbring into the program still unidentified small facilities, of
no previously identified class, and without specific legislative
direction as contemplated by Section 44322(c), is contrary to the
legislative intent and is not authorized by law.

Instead, a district would be allowed +*o bring thess small
facilities into the Program based on an "initial assessment" of the
facility s emissions leading to a prioritization score indicating
a potential risk to health, or even on the basis that, "...the
District has identified the emissions from the facility as being of
health concern to the community...." Under Health and Safety Code
Section 44360{(a), a prioritization is not made until completion of
the emissions inventery for facilities in the various specified
classes. The proposed regulation reverses this order without
statutory authority.
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THE REGULATION ESTABLISHES AN UNFAIR EVALUATION CRITERICN FOR SMALL
FACILITIES WHICH TS NOT APPLIED TO LARGER FACILITIES AND IS NOT
AUTHORIZED BY THE ACT.

Section II(E‘(E)(a)(l) provzdes that faClllth" may be 1ncluded in
the 1nventory requlrements if,

-...there is a reasonable basis for determlnxng that the

facility may individyally or in combination with other ,
facilities pose a potential risk to publlc health...." o B
(Emphasis supplied.) '

The proceeding language thus could 1nc1ude a small faC111ty as a _

result of a ne1ghbor1ng fa0111ty s emissions. This .¢could .. = . . !

potentially result in an ineignificant facility belng lnCluded R
because of a neighbor’s significant emissions..

To date, the DProgram has been applied on a faClllty _basis. o o
Published CAPCOA guidelines for performing health risk assessments ‘

focus upon estimating cancer burden and noncancer health effects - : |
baged only on individual fa0111ty emissions, and not alsec with L
respect to its neighbor’s emissions. - '

Therefore, the proposed modlflcatlon establishes an unfair
evaluation criterion for small faCllltleS which was not applied to
larger facilities.

Secondly, such a criterion is not authorized by the Act. It is
¢lear that the Act provides only for criteria and guidelines with
respect to emissions inventory plans on a "site-specific" basis.
{Health and Safety Code Section 44342.) All references throughout
the Act are in terme of a specific facilities emly.

. . P
THE REGULATION DOES NOT PROVIDE SUFFICIENT CLARITY. TO SATISFY

EITHER THE ACT OR THE REQUIREMENTS OF THE CALIFORNTIA ADMINISTRATIVE -
PROCEDURE ACT

As stated, the Act requires legislative approval of gpecified
classes of facilities to be included in the less than 10 tons per
vear category. Section IXI(E)(3) designates no such particular
class. :

This also 1s contrary to the California Administrative Procedure
Act, which centains the reascnable requirements that, not only must
& reguldtlon adopted by a state agency be authorized by law, but
that it also must have clarity. (Govt. Code Section 11323.1.)
"Clarity" is defined in Govt. Code Section 11349 as "...written or
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Page 4 : :

dlsplaYEd so that the meaning of regulatlons will be easzly'f{'
-understood by those persons directly affected by them." The above @
factors provide no such clear meaning to small operators as to the . .. .-

regulatory requirements. . There should be specific objective

- griteria for the inclusion in the Program of small facilities not
within the classes listed in Appendlx E, adopted elther by the ARB

- or by the local air dlstrlct.

The regulation is also unciear in that the proxlmity of "ogther

)

facilities" ‘is ignored. This could be interpreted equally as

meaning a neighboring facility, er all facilities emlttlng a glvﬂn_”.
- contaminant in the same air basin. :

I appreciate: the opportunlty to prov1de fhlc comment.

uly ours, s

JEG:bb
“Attachment 1

n \IEG\C}MV\Rchmu
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ATTACHMENTI

In Section II(E)(3)(a) (i), at page 14, amend as follows:

@)

(a)

Fac111tles Emlttlng Less Than 10 Tons Pcr Year of Criteria -
Pollutants and Identmfled By thea sttrlct As Poszng Concern +to

'Publlc Health

otherWLse pelong to a. class of faCllltleq

'E, but is a facility in any SIC that is
district in accordance with this section

Tﬁis regulation applies to any. faClllty which doaa not

listed: in Appendix -

identified by the
‘and for which the .
- district has made an initiallaSSeSSment of

the emissions from -

the

fECIIItY,: and the- dlstrwct has:'made-_a' writteﬁ'ﬁ*

determlnatlon, and the state board concurs, that:"

(1)

nyegvemalAdach. |

Based on.a regulation adopted by the district governing

board [or the state board] setting forth the specific
criteria that could apply to such facility, there is a

reagonable basis for determining that the facility may
imdividualiy-or-—in-cembination with-otherfacitities pose
a petential risk to public health exceeding the levels
for prioritization gcore, cancer or non-cancer risk, or
de minimis levels specifice in Section IV.A. for "low
level" facilities, or—the district—has—identified—the
emissions—fromthe faeility asFeing of paviivular—healen
aoneorn—te~the—eommunity, and
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ED ROMANO, Air Polhition Contrat Officer
“Director: Underground $Storage Tacks

Februarﬁ'Zl,'1997-

o comms | o
RE: 332583 (H&SC 544300~44394) amendmants to Title. 17 ccns
93300 5 ana Report incorporutad by rafarence thereln.‘

The Glenn County Alr Pollutlon Control Dlstrlct has the
follow1ng goncerng regardlng Statewide Portable Equ1pment
Reglstratlon Program (Callfornla H&SC §41750- 41755)

. that are the 1mpllcatlons for the Callfornla air dlStrlCtS
regarding AR2588 reportlng, recordkeeping, fees and ‘
Jdmplementation for reg:stered portable equlpment

;lell the State assess, evaluate, and’ collect the fees?
H—Or are the dlstrlcts respon51b1e for fee recovery under' '
¢?é~.B2588'> L : . .

Ri‘ck _SteWard, 'GCAPCD
Kevin Tokunaga, GCAPCD
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.To:

NAVE E PATE AND TIME OF TPANSMSS}_ON;
Pat Hutchens

February 21,1997
Clerk of the Board R ] 9163224737

From:
NALE

RICK STEWARD/. KEVIN TOKUNAGA GCAPCD

Reference:
SBECT B

ATTACHED

Message:

_ AB2588 comments .
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