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Executive Summary

Transport mitigation has a role in California’s efforts to achieve health-based State ambient air quality standards.  For ozone, one of California’s most persistent air quality problems, the California Clean Air Act (CCAA or Act) specifically recognizes that local air pollution control districts need to mitigate the impact of pollutants that they generate and transport downwind.  The Air Resources Board (ARB or Board) has the responsibility to assess the relative transport contribution of air districts and to establish mitigation requirements.  State law also directs the ARB to take specific actions to reduce air pollutant emissions from mobile sources, fuels, and consumer products.  These statewide measures reduce emissions in all air districts in California.  

ARB first adopted transport mitigation requirements for air districts in 1990 based on an analysis of transport relationships between districts.  The regulations identified transport couples consisting of an upwind area (source of transported emissions) and a corresponding downwind area (receptor of transported emissions).  As required by State law, ARB also determined whether the contribution of transported pollutants was overwhelming, significant, inconsequential, or a combination thereof.  The impact of transport on most downwind areas was found to be a combination.  Also, some districts were found to be both receptors and sources of transport pollutants.  The 1990  regulations established mitigation requirements for upwind areas found to have either overwhelming or significant impacts on downwind areas.  

Districts have been implementing the primary mitigation requirement – application of BARCT (Best Available Retrofit Control Technology) for the last decade.  However, when ARB updated the transport assessment in 2001, the Board directed staff to pursue the possibility of strengthening the mitigation regulation.  As a result, ARB staff is proposing amendments to the regulation.  Regarding BARCT, staff is proposing to retain the fundamental requirement that upwind districts apply BARCT while deleting an outdated requirement for early compliance that districts have long since met.  In terms of new mitigation requirements, staff is proposing two changes.

First, is a new requirement that upwind districts adopt all feasible measures for the ozone-forming pollutants, independent of the upwind district’s attainment status.  To support expeditious adoption of all feasible measures, staff is proposing an annual review process for upwind districts that includes public review and ARB concurrence.  The goal is to ensure that upwind districts adopt and implement all feasible measures in a timely way.  Exceptions to this requirement could be made if the upwind district is able to make a specific demonstration showing there is no need for the measure or that an alternative approach is equally effective.  Also, if an updated assessment transport shows a district’s transport impact is inconsequential, BARCT and all feasible measures requirements would not apply. 

Second, is a new requirement intended to equalize permitting programs in upwind and downwind areas.  The staff is proposing that “no net increase" thresholds for new source review permitting programs in upwind areas be as stringent as those in downwind districts. 
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I.
INTRODUCTION

The goal of the California Clean Air Act (CCAA or Act; Stats.1988, Ch.1568) is attainment of health-based State ambient air quality standards (State standards) by the earliest practical date.  For ozone, one of California’s most persistent air quality problems, the Act specifically recognizes that the local air pollution control districts (districts) need to mitigate the impact of pollutants that they generate and transport downwind.  The Air Resources Board (ARB or Board) has the responsibility to assess the relative transport contribution of districts and to establish mitigation requirements. 

Specifically, State law (Section 39610 of the California Health and Safety Code (H&SC)) directs ARB to take the following actions: 

· identify district transport couples

· assess the relative contribution of upwind emissions on downwind ozone concentrations

· establish mitigation requirements commensurate with the level of contribution

· review the transport analysis at least once every three years 

ARB first adopted transport identification and mitigation regulations in 1990 based on an analysis of transport relationships between districts.  The regulations identified  transport couples consisting of an upwind area (source of transported emissions) and a corresponding a downwind area (receptor of transported emissions).  As required by State law, ARB also determined whether the contribution of transported pollutants was  overwhelming, significant, inconsequential, or a combination thereof.  ARB made the  determinations based on day-specific transport analyses. 

The impact of transport on most downwind areas has been been characterized as a combination of overwhelming, significant, and insignificant impacts.  The 1990 transport regulations established mitigation requirements for districts found to have either overwhelming or significant impacts on downwind areas.  ARB has reviewed, and as necessary, updated the transport analyses several times.  In 1993, ARB amended the mitigation requirements to align them with the minimum permitting requirements of State law.           

At its April 26, 2001 Board hearing, ARB adopted amendments to the identification portion of the transport regulations.  No changes were proposed to the mitigation portion of the regulations at that time.  As part of the Board’s discussion, the possibility of strengthening the mitigation requirements was raised.  The Board then directed ARB staff to initiate a review of the transport mitigation requirements and return with recommendations. 

One question the Board raised is whether upwind districts rules are as stringent as those of their downwind neighbors.  Another issue is whether upwind areas will continue to meet their mitigation responsibilities, once they have reached California's ozone standard within their own jurisdiction.  Currently, nonattainment upwind districts are implementing “all feasible measures” to attain the State ozone standard in their own districts in lieu of complying with a five percent annual reduction in emissions of ozone precursors (H&SC Section 40914).  This is reflected in the air quality plans adopted by air districts and approved by ARB.  However, there is currently no mechanism that would require upwind districts to pursue all feasible measures to mitigate transport impacts as they approach or attain the ozone standard in their own districts. 

Since the Board’s direction to revisit the transport mitigation regulations, the ARB staff held an initial workshop, briefed the Board on possible mitigation concepts, and held several additional public workshops.  This effort has resulted in the development of the proposed regulatory amendments.

The purpose of this Staff Report is to present the proposed amendments to the transport mitigation regulations and the rationale for these amendments.  The Staff Report includes background information on transport mitigation and ozone air quality planning efforts, a discussion of the current regulations, the need for amendments, the impact of the proposed amendments, and the public workshops that were part of the regulatory development process.  

II.
AIR QUALITY PLANNING AND TRANSPORT MITIGATION 

This section provides information on the role of the transport mitigation regulations as they relate to: ozone planning efforts, regional air quality strategies, and modeling tools used to assess transport impacts.  The transport mitigation regulation is just one piece of a much broader effort to achieve State air quality standards in California.

Each district not attaining the State or federal ozone standards must develop and implement air quality attainment plans designed to achieve those standards.  These plans include the projected air quality benefits of actions to be taken by local, state, and federal agencies.  The transport mitigation regulations identify independent and specific actions that upwind districts must take to mitigate transport their impacts.  These actions should be reflected in the downwind district’s attainment strategy.  The significance of the mitigation requirements in terms of downwind air quality will depend on the severity of the ozone problem in the downwind district and the relative role of the transport. 

Role of the Transport Mitigation Regulations

Some parts of the State, primarily rural or less populated areas, are overwhelmed by transport.  In these areas, there are relatively few local emissions and poor ozone air quality is largely the result of transport.  Attainment in such areas relies primarily on emission reductions from the upwind areas, with the downwind district focused mostly on addressing emissions growth.  If the relative contribution of local emissions changes significantly over time, the triennial assessment process required by the Act in 

H&SC sections 40924 and 40925 provides a mechanism to adjust the finding of overwhelming transport. 

However, the situation is different in the major urban areas of California which continue to violate the State ozone standard.  This includes the San Francisco Bay Area, San Joaquin Valley, Broader Sacramento Area, and the South Coast Air Basin (Los Angeles and Orange counties, and portions of Riverside and San Bernardino counties).  These areas are all capable of producing violations of the State ozone standard on days when transport is inconsequential.  To attain the State ozone standard, these districts need to take further actions to reduce emissions in their own districts, while their upwind neighbors take necessary mitigation actions.

State Ozone Planning Efforts 

Air quality control in California is a shared responsibility among local, State, and federal agencies.  ARB adopts statewide measures to reduce emissions from motor vehicles and fuels, off-road equipment, and consumer products.  Districts are primarily responsible for stationary sources.  Only the federal government can regulate preempted mobile sources and national transportation sources, including ships, trains, and aircraft.  Measures adopted at the State, local, and federal levels have resulted in, and will continue to provide, dramatic reductions in ozone precursors throughout the State, including both upwind and downwind areas.

Districts designated nonattainment for the State ozone standard are required under the CCAA to develop an air quality plan designed to attain the standard as expeditiously as possible (see H&SC section 40910 et seq.).  There are specific requirements that must be included in the attainment plan.  This includes the adoption of emission control measures for existing stationary sources, as well as those applicable to new or expanding stationary sources.  

In addition, as specified in section 40918(a) et seq. of the H&SC, districts with a moderate, serious, severe, or extreme nonattainment classification shall require the use of reasonably available transportation control measures sufficient to substantially reduce the rate of increase in passenger vehicle trips and miles traveled per trip if the district contains an area with a population of 50,000 or more.  These districts shall also include in their attainment plans provisions to develop area-wide source and indirect source control programs.

Each district’s attainment plan incorporates district measures, along with State, national, and other local strategies into one cohesive plan.  The attainment plans are reviewed and revised every three years to incorporate the latest information and assess the effectiveness of the implemented control strategy.  If a district cannot demonstrate a 5% annual emission reduction in ozone precursors required by H&SC section 40914, then the district may commit instead to adopt all feasible measures.  No district has been able to achieve the 5% annual emission reduction, and all have elected to pursue an all feasible measure strategy.  Districts prioritize their rule adoption schedules, based on consideration of effectiveness, technological feasibility, social, and economic considerations. 

The ARB provides technical assistance to districts in developing their attainment plans.  This includes providing air quality indicators to evaluate progress in attaining the State ozone standard and providing technical guidance to districts, including information related to the adoption of new control strategies.  For example, in 1999, the Board approved a guidance document for this purpose – “Identification of Performance Standards for Existing Stationary Sources: A Resource Document”.  Also, information from ARB’s transport assessments and modeling activities improves our understanding of ozone air quality problems.  

Federal Ozone Planning Efforts

Some of the downwind areas that are significantly impacted by transport exceed both State and federal ozone air quality standards.  In these cases, achieving federal as well as State air standards in the downwind area is a shared responsibility.  Federal law does not establish specific transport mitigation requirements for transport within state boundaries.  Where intrastate transport is an issue, states must devise an appropriate mechanism to ensure that federal standards are achieved in both upwind and downwind areas.   

In California, the establishment of mitigation requirements for upwind districts is done through the mechanism provided in State law—ARB’s transport mitigation regulations.  Emission reductions achieved via this mechanism will be reflected in upcoming federal ozone attainments plans (State Implementation Plans (SIPs)) for downwind areas.  SIPs are the plans required by federal law that lay out a region's strategy for attaining the federal air quality standards.  As these new attainment plans are developed, air quality modeling will be used to help understand the relative transport contribution as well as to take into account the air quality benefits of actions taken by upwind areas.  

Regional Planning Efforts

Information from air quality modeling studies, as well as that provided by regional transportation models, will provide information that can help local agencies develop effective regional air quality strategies.  Districts have a history of forming effective partnerships with local government agencies.  This may include working on the development of regional strategies such as “smart growth,” and other mechanisms to incorporate air quality considerations into land use and transportation decisions. 

While land use related strategies can help meet our clean air objectives, such decisions are made by local agencies other than the air districts that are subject to ARB’s mitigation requirements.  ARB supports and encourages districts’ efforts to pursue regional land use and transportation strategies that reduce emissions.  ARB also supports and participates in State-level efforts to improve local land use, such as the Office of Planning and Research's development of guidelines for sustainable development and environmental justice elements of general plans.  Such longer-term strategies will help address new federal air quality planning requirements that will be implemented into the next decade. 

Future Transport Assessments

Over time our ability to assess transport impacts is expected to improve as a result of recent air quality studies that cover both upwind and downwind areas.  These are the  Central California Ozone Study (CCOS), which covers most of northern and central California, and the 1997 Southern California Ozone Study (SCOS).  These studies will be very valuable in updating transport assessments and preparing future clean air plans.

The ARB is partnering with the districts, the United States Environmental Protection Agency and industry in the CCOS.  One goal of the CCOS project is to develop modeled attainment demonstrations required for federal ozone air quality plans.  The modeling, which will provide information in phases, will also be useful to further refine our understanding of transport relationships in California during selected ozone episodes.   ARB staff is working with all the stakeholders to identify approaches for better assessing transport impacts using the study results.  These analyses will be included in the 2003-4 SIP development process for districts in the CCOS domain – including the San Francisco Bay Area, San Joaquin Valley, and Sacramento region.  A number of CCOS projects are being fast-tracked in order to provide results that can be used in developing attainment demonstrations for these districts.  As a part of these analyses, the impact of upwind control strategies on downwind ozone formation will be evaluated. 

The vast size of the region studied by CCOS will significantly improve our ability to understand transport phenomena.  Previous air quality studies, with their smaller geographical domains, were useful for modeling local impacts for federal plans in one region, but did not contain enough data to reasonably predict downwind air quality impacts.  The CCOS modeling activities will also provide ozone transport data under various weather patterns.  Current central California modeling capability is based on a single high ozone episode captured during an earlier study.  In the future, three CCOS episodes will be simulated in support of attainment demonstrations throughout the region, thus providing information on how transport can vary within the ozone season.  Longer term CCOS projects will provide additional new tools and methodologies for assessing the impacts of transport in future SIPs for new federal 8-hour ozone and PM2.5 standards.  

To assess transport relationships in southern California, results of SCOS will be used.  This was a study of ozone formation and movement covering all of Southern California, including San Luis Obispo and Kern counties.  It also includes the California-Mexico border area, covering an overall area of approximately 55,000 square miles.

Like its CCOS counterpart, SCOS data are being used to gain a better understanding of how ozone is formed and how it moves from one area to another.  This information is the basis of the South Coast Air Quality Management District’s 2003 Draft Air Quality Management Plan.  SCOS provides new data not available from previous southern California air quality studies.   It includes extensive meteorology and air quality measurements at altitudes above the levels monitored by traditional ground-based instruments.  As a result, it provides a more powerful data set for evaluating pollution transport in southern California.

III.
CURRENT TRANSPORT REGULATIONS

The current regulations relating to transport are found in title 17 of the California Code of Regulations, sections 70500, 70600, and 70601 (see Appendix D).  Section 70500 identifies transport couples, and is updated periodically to incorporate new information.  A transport couple consists of an “upwind area” or the area of the origin of pollutants, and the “downwind” receptor area.  Sections 70600 and 70601 establish mitigation requirements for the upwind districts identified in section 70500.

Table 1 indicates the couples identified in the transport identification regulation.  The upwind and downwind areas identified in the regulation are defined as air basins or ozone nonattainment planning regions.  The number of districts located within each identified air basin or planning area varies from region to region, and can include either one or multiple districts.



Table 1.
Downwind Areas Impacted By Upwind Emissions 

Upwind Area
Downwind Areas Impacted 


Mountain Counties
San Joaquin Valley
Bay Area
Broader Sacramento
Upper Sacramento 
North Central Coast
North Coast
South Central Coast
Great Basin Valleys
South Coast
San Diego
Mojave Desert

Broader Sacramento
X
X
X

X








Bay Area
X
X

X

X
X
X





San Joaquin Valley
X


X

X

X
X


X

South Central Coast









X



South Coast







X


X
X

Note: Only the Santa Barbara and Ventura counties portion of the South Central Coast Air Basin are subject to the mitigation requirements

The transport mitigation regulations set forth the mitigation requirements for upwind areas.  The overarching requirement is for these districts to include "sufficient measures" in their ozone attainment plan to mitigate the impact of their emissions of ozone precursors on downwind areas.  This relies on modeled attainment demonstrations for the State ozone standard, which are not yet available.  Due to the technical difficulties in determining what constitutes "sufficient measures" in the absence of a modeled attainment demonstration, the regulations set forth specific requirements designed to mitigate upwind emissions. 

One requirement is the application of Best Available Retrofit Control Technology (BARCT, defined in H&SC section 40406) on existing stationary sources.  This provision further specifies that BARCT must be applied to those sources that represented seventy-five percent of the 1987 actual reactive hydrocarbon (ROG) and oxides of nitrogen (NOx) emissions inventory for permitted stationary sources by January 1, 1994.  This was intended to accelerate the implementation of BARCT earlier than the CCAA required.  All upwind districts have complied with this seventy-five percent requirement.

Section 70601 of the current mitigation regulations provides a procedure to limit the application of BARCT.  The limitation procedure only applies within the context of transport mitigation and cannot be used to waive any other applicable BARCT requirements of the CCAA.  This provision allows upwind districts to demonstrate, as part of its attainment plan, that BARCT mitigation requirements for one or more sources are unnecessary for expeditious attainment of the ozone standard in the upwind and downwind districts.  The demonstration for the limitation of BARCT must be included in the ozone attainment plan and approved by ARB.  To date, no district has invoked section 70601 as part of its plan.

There are three options provided in the limitation procedure.  The upwind district must demonstrate that either:  (1) emissions from the source, because of its location, do not contribute to ozone violations in any downwind area, or (2) that reductions from the source are not needed to attain the State ozone standard in any downwind area.  The third option would potentially allow a district that is implementing an alternative emission reduction strategy to comply with CCAA requirements to continue to do so.  However, the upwind district must demonstrate that the alternative emission reduction approach will be as effective and expeditious for attainment of the ozone standard in the downwind area as the implementation of the BARCT mitigation requirements.  An alternative emission reduction strategy could be utilized when a district implements a control strategy that places greater emphasis on NOx or ROG reductions, rather than a combined approach of implementing all feasible measures for both ozone precursors. 

IV.
PROPOSED REGULATORY AMENDMENTS

After conducting an extensive public process and evaluating the current mitigation requirements, ARB staff is proposing five changes to the ozone transport mitigation regulations for the Board's consideration.  The changes are summarized below and discussed in the following sections.  The proposed regulatory language is set forth in Appendix A.

Amend title 17 California Code of Regulations section 70600 to:

· Add requirements for the expeditious adoption of all feasible measures and provide an annual review process.

· Require upwind districts to have the same "no net increase" thresholds for reviewing new and modified stationary sources as the downwind districts.

· Delete the dates and percentages for BARCT requirements that have been complied with by the upwind districts. 

Amend title 17 California Code of Regulations section 70601 to:

· Extend to the all feasible measures requirement the limitation procedure that exists for the BARCT requirements.

· Add an additional option to the limitation procedure for BARCT and all feasible measures that allows an upwind district, as part of its attainment plan, to demonstrate that the most recent transport assessment shows that the district's transport impact is inconsequential.
A.
All Feasible Measures

Section 40914 requires each district that is nonattainment for the State ozone standard to develop and implement an ozone attainment plan.  This plan is to include measures that will achieve at least a five-percent annual reduction in district-wide emissions for ozone precursors (see Appendix B for relevant sections of the H&SC).  If the district cannot achieve the five- percent reduction, and the ARB concurs, the attainment plan may be approved if it includes all feasible measures.  The goal is to achieve and maintain the State ozone standard by the earliest practical date.  

To date, districts have not been able to achieve a five percent annual emission reduction, and have been including all feasible measures in their attainment plans.  The implementation of all feasible measures has been the primary mechanism through which districts have achieved the local emission reductions needed to maintain steady progress towards attaining the ozone standard in their own district.  Districts prioritize the adoption of rules, based on technical feasibility, economic considerations, and air quality benefits for their district. 

The focus of all feasible measures under the Act is on attaining the standard within each district.  It does not address the issue of emission reductions needed to mitigate transport impacts or establish a process by which the upwind and downwind districts work together to address emissions under their respective jurisdictions.  Some downwind districts have indicated that a mechanism is needed to ensure continued implementation of all feasible measures as upwind districts get close to attaining the ozone standard.  Some downwind districts are also concerned that upwind districts may have less stringent rules or lack rules for similar source categories.  This creates a perception of inequality, and does not appear to support the concept of a shared responsibility.

Staff’s recommendations are intended to establish a framework by which upwind and downwind districts work together to ensure the implementation of the most effective measures to mitigate transport as expeditiously as possible.  The proposed amendments add a requirement for upwind districts to implement all feasible measures for transport purposes in addition to their own attainment goals, and to institute a more timely implementation process than currently required under State law.  Staff is also proposing definitions to clarify the intent and scope of the "all feasible measures" requirements.  These amendments are discussed in greater detail below.

Requirements

Staff proposes to incorporate into the transport mitigation regulations a requirement that all feasible measures must be adopted by the upwind district as expeditiously as practicable.  The expeditious adoption of all feasible measures is the approach that the districts are taking to comply with the CCAA.  However, adding this requirement to the transport mitigation regulations achieves three objectives.  First, it ensures that upwind districts continue to adopt all feasible measures regardless of their ozone attainment status as long as they continue to have a significant or overwhelming transport impact. Second, it will result in upwind districts taking into account the needs of the downwind districts when prioritizing their rule adoption schedule.  Finally, it will support the concept of shared responsibility for air pollution by ensuring that the upwind and downwind districts work together to mitigate emissions under their jurisdiction.

Implementation Process

The proposed amendments include implementation requirements that provide for a more frequent review process than the current 3-year cycle of plan updates.  The implementation process includes an annual review, a consultation and public comment forum, and a reporting process for the implementation of all feasible measures between three-year planning cycles.  

Upwind districts would be required to make a finding annually, in consultation with downwind districts, as to whether or not their attainment plan continues to include all feasible measures.  Once an initial finding is made, the finding would be available for a 30-day public comment period in order to provide a forum for districts downwind, as well as concerned industry and citizens, to comment on the upwind district's finding.  After the consideration of public comments, the district would make a final finding and submit it concurrently with the annual progress report required by H&SC section 40924 to the ARB.  The ARB would approve the finding or notify the district in writing that additional measures are needed.  If the ARB determines that the district needs to adopt additional measures, the district would have 180 days in which to amend the rulemaking calendar, as appropriate.  H&SC section 40923 requires the publication of the rulemaking calendar. 
The requirement for district consultation is to encourage the pooling of district resources and expertise in evaluating whether a new measure adopted by one district is feasible and appropriate for other districts.  This type of evaluation may not be straightforward and can require highly technical and resource-intensive analysis involving such factors as emission limits, exemptions, and applicability (cut-off) levels.  This level of expertise often rests with the staff in districts where these sources are located. 

Definitions 

The proposed amendments include a definition of all feasible measures and ozone precursors.  The definition of all feasible measures incorporates the definition used in practice by districts and the ARB since the early 1990s.  This definition supports the concept that all feasible measures for transport mitigation will continue to be developed and adopted consistent with current implementation of the concept under the California Clean Air Act.  That is, in identifying all feasible measures, the districts will continue to take into consideration the same factors they have used in the past when prioritizing rules for adoption.  

The proposed definition is:

"All Feasible Measures" means air pollution control measures, including but not limited to emissions standards and limitations, applicable to all air pollution sources under a district's authority that achieve the maximum possible degree of reduction of emissions of ozone precursors, taking into account technological, social, environmental, economic, and energy factors.

All feasible measures represent a broader concept than BARCT, which addresses the concept of retrofit of existing equipment.  However, there are many other emission sources under a districts’ jurisdiction.  In sections 40000 and 39002 of the H&SC, the Legislature declares that local and regional authorities, including districts, have the primary responsibility to reduce emissions from sources other than vehicular sources.  This broad term includes equipment as well as a variety of operations from both large and small stationary sources.  This includes facilities that are permitted, as well as emissions that result from smaller, non-permitted facilities and operations that may emit air pollutants.  For example, under California law, the districts have the primary legal authority to adopt control measures designed to reduce emissions from architectural and other types of coatings.  The intent in proposing the terminology "all air pollution sources under a districts’ authority" is to place emphasis on district evaluation of source categories for feasibility, not every source within a particular category.

Examples of rule categories that could be encompassed by the concept of all feasible  measures includes reductions in emissions from coatings (architectural, auto refinishing, graphic arts, etc).  Other potential strategies include fleet rules that apply to on-road and off-road vehicle fleets maintained by local business and government agencies.  As an example, both the South Coast and Sacramento districts have adopted local fleet rules.  Another example is operational limits to reduce emissions, such as restrictions on engine idling. 
The definition of "ozone precursors" is added to the regulation to clarify that the scope of all feasible measures includes both oxides of nitrogen (NOx) and reactive organic gases (ROG) as ozone precursors.  However, the limitation procedure in section 70601 of the transport mitigation regulations would allow a district that would like to place greater emphasis on ROG or NOx in their control strategy to continue to do so as long as they can demonstrate that it is as effective in mitigating transport impacts as that achieved with the implementation of BARCT and all feasible measures for both ozone precursors.  
B.
New Source Review "No Net Increase" Thresholds 

New Source Review (NSR) is a program designed to minimize and mitigate emissions of nonattainment pollutants and their precursors from newly constructed or modified stationary sources.  This discussion is focused on State NSR requirements for ozone precursors, since most areas of California attain the ambient air quality standards for all the other criteria pollutants except PM10.  State law currently does not outline NSR requirements for PM10. 

The primary objective of the State NSR program is to maintain air quality progress while accommodating economic growth and expansion.  NSR has two main requirements: 

(1) the application of state-of-the art emission controls, called Best Available Control Technology (BACT), and (2) to mitigate the remaining emissions so that there is “no net increase" in emissions.  Mitigation is typically accomplished by supplying emission reduction credits, or offsets.  Specific BACT and offset requirements are contained in each district’s rules and are implemented through the permit process.  District rules typically consolidate State and federal NSR requirements while also taking local needs into account.

NSR applies to a stationary source based on a facility or equipment size threshold, as determined by the source’s potential to emit, and the nonattainment status of the area in which the source is located.  State law specifies different size thresholds for triggering BACT and “no net increase” requirements.  Under California law (H&SC sections 40918 through 40920.5), BACT requirements are triggered by any new or modified stationary source that emits or has the potential to emit 10 or more pounds per day of NOx or VOC when the source is located in a ozone nonattainment area classified as “serious,” “severe,” or “extreme.”  

The BACT threshold for sources located in “moderate” ozone nonattainment areas is 25 pounds per day.  Districts can adopt rules with more stringent BACT thresholds, for example South Coast Air Quality Management District has a “0” pounds per day BACT threshold, even through they are only required to have a 10 pounds per day threshold.  Because the application of BACT is intended to result in the application of the most effective technology to equipment, it has the potential to achieve emission reductions beyond that established in State law. 

“No net increase” thresholds for ozone precursors range from a threshold of any increase above zero (i.e., all sources are subject) in “extreme” nonattainment areas to a threshold of 25 tons per year in “moderate” nonattainment areas. 

Table 2 shows for all the upwind areas, their current State ozone classification for all the required areas, and the required NSR and BACT thresholds under the CCAA.  The South Coast has opted for a zero threshold for BACT.

 
Table 2.
State Ozone Classification and CCAA Required NSR and BACT Thresholds 

Upwind Area
State Ozone Classification
“No Net Increase” Threshold (TPY)
BACT

Thresholds (lbs./day)

Santa Barbara
Moderate
25
25

Broader Sacramento*
Serious
15
10

Bay Area
Serious
15
10

San Joaquin Valley
Severe
10
10

Ventura
Severe
10
10

South Coast
Extreme
0
10

Note:  The Feather River Air Quality Management District, a portion of which is located in the Broader Sacramento Area, has a moderate classification, and is subject to thresholds for moderate areas.

In several cases, upwind areas have less stringent NSR requirements under State law than their downwind neighbors.  For example, the Broader Sacramento Area and the Bay Area are upwind contributors to the San Joaquin Valley.  To the extent there is a benefit, upwind districts should take comparable actions to mitigate their emission impacts.  ARB staff is proposing the “no net increase” thresholds for upwind districts to be as stringent as the threshold for their downwind districts.  Requiring upwind districts to have the same “no net increase” thresholds as their downwind neighbors would help ensure that both upwind and downwind neighbors are taking comparable actions to mitigate emissions from new and modified stationary sources, regardless of an area's State ozone classification.  

This proposal would affect six districts in Northern California and would require the Bay Area Air Quality Management District (BAAQMD) and four of the five districts located in the Broader Sacramento Area to amend their NSR rules to lower their “no net increase” thresholds from 15 tons per year to 10 tons per year by December 31, 2004.  The Feather River Air Quality Management District, also partially located in the Broader Sacramento Area, would need to lower its “no net increase” threshold from 25 tons per year to 10 tons per year.  This would result in these districts achieving equivalent “no net increase” threshold levels as their downwind neighbor, the San Joaquin Valley Air Pollution Control District.  Table 3 indicates the specific districts that would be affected by the proposed "no net increase" requirement.  As an option, the Feather River Air Quality Management District can limit the 10 tons per year threshold to just the portion of the district within the Broader Sacramento Area.

Table 3.
Districts Affected by the Proposed "No Net Increase" Requirement 

District Name

Bay Area Air Quality Management District

El Dorado County Air Quality Management District

Feather River Air Quality Management District

Placer County Air Pollution Control District

Sacramento Metropolitan Air Quality Management District

Yolo-Solano County Air Quality Management District 

Specifically, staff proposes adding language to section 70600 to require the Broader Sacramento Area and the San Francisco Bay Area Basin to implement by 

December 31, 2004, a NSR permitting program with a "no net increase" threshold of 

10 tons per year.

ARB staff is not proposing that districts upwind of the South Coast be included in this provision because of South Coast’s classification of extreme under State law.  As noted in Table 2, there is no offset threshold for an extreme area due to the severity of its air quality problem.  The unique status of this downwind area, combined with the localized nature of the transport impacts from the upwind areas of Santa Barbara and Ventura, make the applicability of this concept inappropriate in this case.  Moreover, the NSR rules of the Ventura County Air Pollution Control District already mandate lower offset triggers than required under State law.  That District’s "no net increase" offset requirement is triggered by sources with a potential to emit 5 tons per year.
C.
Outdated BARCT Requirements

The current mitigation regulations contains a requirement for the application of BARCT to permitted stationary sources that represent seventy-five percent of the 1987 actual reactive hydrocarbon and nitrogen oxides emissions inventory for permitted stationary sources by January 1,1994.  The purpose of this requirement was to accelerate the application of BARCT on permitted stationary sources.  This requirement has been fully implemented for a number of years and is now obsolete.  Therefore, ARB staff proposes delete the language pertaining to the seventy-five percent reduction by January 1, 1994 from the regulations.  However, no changes are proposed to the existing overall requirement for BARCT on existing stationary sources.   

D.
Limitation Procedure for All Feasible Measures

Title 17, California Code of Regulations, section 70601 currently provides three options for a district to demonstrate, through its attainment plan, why one or more sources under its jurisdiction should be excluded from the BARCT mitigation requirements.  These options were discussed earlier under "Current Transport Mitigation Requirements." 

Staff is proposing to incorporate all feasible measures into the exemption process set forth in section 70601.  Similar to the BARCT exclusion, a district may demonstrate why one or mores sources should be excluded from the all feasible measures mitigation requirements.  

E.
Additional Limitation Procedure

Staff is also proposing to add an additional option to section 70601.  This option would allow a district to opt out of implementing any new BARCT and all feasible measures for the purpose of transport mitigation if one of the specified criteria discussed above can be demonstrated, however, existing measures would need to be maintained and the exemption would not apply to any CCAA requirements for BARCT or all feasible measures except for transport.  This option would allow a demonstration by the district that the most recent transport assessment shows that the district's transport impact to any downwind areas is inconsequential.  As with the other options, this demonstration would have to be included in the district’s ozone attainment plan and approved by ARB, and does not have any affect on requirements that the district is subject to under State or federal law.

V.
ALTERNATIVES TO PROPOSED REGULATORY ACTION

Staff considered two alternatives to those proposed.  The alternatives considered were: (1) no changes to the current mitigation regulations, and (2) more stringent New Source Review "BACT" threshold levels applicable to all districts.  The alternatives are discussed below. 

Before taking final action on the proposed regulatory action, the Board must reasonably determine that no alternative considered by the agency would be more effective in carrying out the purpose for which the action is proposed or would be as effective and less burdensome to affected businesses than the proposed action.

A.
No Action

The staff believes that because the transport mitigation regulations have not been amended in a number of years, it has become outdated.  The staff believes that the amendments, as currently proposed, more accurately reflect the current economic and technical capabilities in California and are more appropriate than any other alternatives, including the no action alternative.

B.     Lower New Source Review "BACT" Thresholds

Lowering the BACT thresholds to zero would provide greater reductions of new stationary source emissions; however, it will impact businesses.  Districts identified as serious, severe, and extreme for the State ozone classification currently have a BACT threshold of 10 pounds per day.  Lowering those thresholds to zero or near-zero could significantly affect the creation and expansion of businesses in the impacted upwind districts and could cost significantly more than staff's proposal.  Business competitiveness would also be impacted, because businesses may choose to locate in districts or other states that have less stringent rules.

VI.
PUBLIC PROCESS

Since the Board’s direction, in April 2001, to revisit the transport mitigation regulations, and as part of the rule development process, ARB staff has held three public workshops, as well as plus a number of meetings with individual districts and stakeholders.  In June 2001, ARB staff held the first public workshop to discuss broad concepts under consideration, subsequently, these concepts were presented to the Board in July 2001, and made available in a Status Report.  At that meeting, the Board directed staff to develop amendments to the transport mitigation regulations for the Board's consideration.  The ARB staff developed two of the concepts discussed at the July 2001 Board meeting, all feasible measures and New Source Review requirements, into regulatory proposals.  On January 28, 2003, ARB staff held a scoping workshop to discuss further development of these concepts and held a follow-up workshop on 

March 13, 2003 to discuss specific regulatory language.  

The main comments received during the rule development process that have already been incorporated into the staff's proposed amendments are briefly listed below:

· Add a definition of all feasible measures.  The current regulation has aligned the definition, as requested, with the current process the districts use in prioritizing rules for adoption. 

· Identify a procedure to incorporate updated transport assessments that show that transport impact is inconsequential.  This was included as a new option in section 70601. 

· Remove the implementation process that would require an annual update of the attainment plan.  The ARB staff’s original proposal included amending the district’s attainment plan every year if a finding was made that it did not continue to provide for the adoption of all feasible measures.  The staff agreed that updating the plan every year was unnecessary; therefore, the staff retained the annual review process but aligned it with annual requirements that are already in place under State law.  Included in these requirements are the publication of an annual rulemaking calendar and annual progress report on the districts' plan implementation, which will minimize districts' resources.

· Emphasize the need for upwind districts to reduce both ozone precursors.  This was accommodated by including a definition of ozone precursors in the regulation.  

Below is a summary of the main comments that were raised during the development of the regulations and were not incorporated into the regulatory proposals.  Along with the above comments, these are comments that were received prior to the release of the Staff Report and the commencement of the 45-day comment period on the proposed amendments. 

1.
Need for Annual Review and Reporting Requirements

Several districts commented that an annual review and reporting process was not necessary.  

The ARB staff believes that an annual requirement to review the measures in a district’s attainment plan is an important improvement to the mitigation regulation.  Currently, the districts review and update their attainment plans every three years to ensure that they contain all feasible measures.  This 3-year process does not ensure that a new measure that becomes available between plan updates will be considered expeditiously.  It is important that districts work together to identify and adopt all feasible measures and that this be done in a timely manner.  The Act already requires an annual process that includes publication of a rulemaking calendar and submittal of an annual report to the Board on plan implementation.  Therefore, the requirements for an annual review of all feasible measures should not add substantial additional burden on the districts.  In fact, it should spread out the amount of work that is currently required every three years to evaluate potential new measures.  

2.
Timing

Several workshop participants suggested delaying the public hearing until additional information is available on transport, including modeling information from CCOS.
A delay is unnecessary because we have substantial documentation of transport impacts and technical information supporting the rationale of the proposed amendments.  Furthermore, it is unnecessary to delay the achievement of the expected public health benefits associated with these amendments.  With current funding and project timelines, CCOS is not expected to provide insight that would enable districts to meet their long-term requirements to identify the scope of sufficient measures needed to attain the State ozone standard in the downwind regions in the next several years.  However, CCOS is expected to refine our understanding of transport during specific ozone episodes, which can help districts select and prioritize near-term control strategies and ensure that steady progress towards the State ozone standard is maintained.  The information from CCOS, which is expected to be available in phases, can be most effectively incorporated into the implementation phase of the all feasible measures consultation and evaluation process. 

3.
Mitigation Requirements for Particulate Matter

Several districts have asked that ARB incorporate mitigation of particulate matter into the proposed amendments to the ozone transport mitigation regulations.  

ARB staff agrees that there is a need to understand and ultimately address the transport of particulate matter.  However, the Legislature directed ARB and districts to take specific actions related to the transport of ozone and ozone precursors.  Additionally, the scientific and technical basis for ARB to develop particulate matter mitigation regulations is emerging.  Therefore, the ability to conduct in-depth transport assessments of particulate matter is limited.  The ARB staff will closely follow this work and address PM transport, as appropriate, as the science becomes available.  However, in the future, aerosol models currently under development have the potential to provide a wealth of information related to particulate matter source impacts, including evaluation of transport impacts on observed particulate matter concentrations. 

4.
Transportation and Land Use Mitigation Requirements

Several districts have asked ARB to consider incorporating specific requirements for transportation and land use into the mitigation regulations. 

State law directs ARB to establish mitigation requirements applicable to upwind districts and to exercise its oversight role in ensuring that districts are meeting their responsibilities to mitigate their transport impacts.  ARB does not have direct authority over local transportation and land use planning agencies, and is not the proper agency to direct such activities.  

However, local transportation and planning agencies can support air quality through their project planning decisions and by working collaboratively with districts to implement a wide variety of strategies designed to meet local conditions and needs.  California districts have a history of forming effective partnerships with local government to ensure that air quality concerns are incorporated into local transportation and land use decisions.  Because the most effective strategies are based on local conditions that vary significantly from one region to another, and often involve a partnership with local agencies with different areas of responsibilities, there is no consistent approach that would work for all areas of the State.  Therefore, it is not appropriate to include specific transportation or land use requirements as part of the mitigation regulations.

5.
ARB Mitigation Requirements

A number of districts requested that the emission control responsibilities of the ARB be included in the mitigation requirements.  

State law gives ARB an oversight role in ensuring that districts mitigate the transport  impact of emissions under their jurisdiction.  Independent of this regulation, State law clearly directs ARB to achieve the maximum emission reductions possible from mobile sources (Section 43018(a) of the H&SC).  This covers on-road and off-road mobile sources, fuels, and fuel dispensing operations.  Similarly, section 41712 directs the ARB to adopt regulations to obtain the maximum feasible emission reductions in volatile organic compounds emitted by consumer products, to the extent that these reductions are necessary to attain State and federal air quality standards, are technologically and commercially feasible, and will not result in the elimination of a product form.  ARB meets these overarching obligations through the adoption of statewide control measures that are incorporated in individual districts’ attainment plans for State and federal standards.  

6.
New Evaluation of Transport Couples

Several workshop participants requested that ARB revisit all of the transport couples to incorporate the latest information.

ARB will do the next triennial review of the transport assessments next year.  Based on the results of the last triennial review, it may not be necessary to review every transport couple.  However, ARB staff will solicit public input on priorities for the next transport review to ensure that the latest information is incorporated. 
VII.
ECONOMIC IMPACTS

Staff believes that the proposed amendments may cause limited adverse impacts in California employment, business status, or competitiveness. 

A.
Legal Requirement

Sections 11346.3 and 11346.54 of the Government Code requires State agencies proposing to adopt or amend any administrative regulation to assess the potential for adverse economic impact on California business enterprises and individuals.  The assessment shall include consideration of the impact of the proposed regulatory amendments on California jobs, business expansion, elimination or creation; and the ability of California businesses to compete in other states.

State agencies are also required to estimate the cost or savings to any State or local agency and school district in accordance with instructions adopted by the Department of Finance.  This estimate is to include non-discretionary costs or savings to local agencies and the costs or savings in federal funding to the State.

B.
Affected Businesses

Some businesses within areas identified as being upwind, may be impacted by the proposed amendment to require timely implementation of all feasible measures.  Staff is unable to determine the number and type of businesses that may be impacted by this proposal because it is dependent upon each district’s rulemaking and determination of what rules are "feasible."

The proposed amendment to require upwind districts to have the same NSR "no net increase" thresholds as their downwind neighbor would potentially apply to new businesses or expanding businesses that emit or have the potential to emit between 

10 to 15 tons per day of ozone precursor emissions that are located in the 

San Francisco Bay Area Air Basin, the Yolo-Solano Air Quality Management District, the Placer, and El Dorado districts.  In addition, it would affect new or expanding business located in the Sutter County portion of the Feather River Air Quality Management District that has the potential to emit between 10 to 25 tons per day of ozone precursor emissions.  Only those businesses located in the areas identified above would potentially be affected.

Based on evaluations of district permitting activities for the past several years, ARB staff determined that on average, approximately 30-35 businesses a year may be impacted.  Most or many of these businesses are anticipated to be small businesses. 

C.
Potential Impact on Businesses

The proposal to require expeditious adoption of all feasible measures for upwind districts would potentially only impact businesses located within upwind areas identified in section 70500(c) of title 17, California Code of Regulations.  The proposal in and of itself does not mandate the implementation of specific technologies, because districts have flexibility in their individual rulemaking; therefore, the incorporation of all feasible measures into the regulation does not directly impose any costs.  Districts must conduct a cost effectiveness analysis and determine the impacts on local business of the specific rules they propose.  It is ultimately the district that adopts new measures that may impose costs on specific industries. 

Based on evaluations of district permitting activities over the past several years, the ARB estimates the costs for the proposal of revising the "no net increase" thresholds to range from $400,000 to $800,000 per year, or roughly $11,000 to $23,000 per affected business.  To develop these estimates, ARB staff looked at the average cost of offsets.  The cost of offsets average $17,000-$19,000 per ton for ROG and $15,000 to $23,000 per ton for NOx.  However, all costs are speculative since prices of emission credits are market driven and businesses may have options to reduce emissions below trigger levels to avoid costs.  Additionally, the total cost is based on permitting activities during the past several years; future activity regarding new and modified sources may differ somewhat.

In addition, actual costs may be lower than the estimated $11,000 to $23,000 per business per year.  The Bay Area AQMD maintains a Small Facility Bank which currently provides offsets to businesses that have the potential to emit between 15 and 50 tons of oxides of nitrogen or reactive hydrocarbons.  The Bay Area AQMD staff indicated that if the “no net increase” thresholds were lowered to 10 tons per year, they might consider modifying its Small Facility Bank provisions to provide for the additional offsets needed.  Therefore, the businesses in the San Francisco Bay Area may not be subject to increased costs.  In addition, businesses have several options to reduce emissions below trigger levels so as not to incur any additional costs.  Options include, but are not limited to, use of emission control technology or limiting operating conditions to keep emissions below “no net increase” thresholds. 

California business should be able to absorb any costs of the proposed regulatory action without significant adverse impacts on their profitability.  Some businesses would potentially experience a greater reduction in their profitability than others; however, the impact should remain absorbable.  

D.
Potential Impact on Business Competitiveness

Businesses competitiveness may be impacted by the proposed amendment to require timely implementation of all feasible measures.  Although all feasible measures is already required under the California Clean Air Act, the proposal provides for more timely implementation and a formal review process.  Businesses in California may incur costs due to early implementation of existing requirements that other states will not be subject to, since other states are not required to implement all feasible measures. 

E.
Potential Impact on Employment

The proposed amendments are not expected to affect the creation or elimination of jobs within the State of California, because the districts are already required under State law to adopt all feasible measures and have a New Source Review permitting program.  Therefore, the proposed mitigation requirements should not impact employment in California.

F.
Potential Impact on Business Creation, Elimination, or Expansion

The proposed amendments will not adversely affect the creation of new businesses or elimination of existing businesses within California.   Small business operating in the San Francisco Bay Area and the Broader Sacramento Area may be impacted if they want to expand their operations.  If the Board adopts the proposal to require upwind districts to have at least as stringent “no net increase” thresholds as the downwind districts, this would result in the Bay Area Air Quality Management District and the five districts within the Broader Sacramento Area lowering the “no net increase” thresholds from 15 tons per year to 10 tons per year (except for the Feather River District which would need to lower their threshold from 25 to 10 tons per year).  As a result, newer expanding stationary sources operating within these districts would need to offset emissions if their potential to emit exceeds the new threshold of 10 tons per year.  These businesses have flexibility, however, to avoid additional costs.

G.
Potential Cost to Local and State Agencies

The proposed amendments are not expected to impose additional fiscal impacts on local or state agencies.  This is because requirements for all feasible measures, NSR, and annual reporting requirements are already required under State law.   These amendments accelerate the implementation of measures already required under the H&SC by providing specificity and scope regarding the implementation of all feasible measures that are already required of districts.  In addition, districts are already required to submit an annual progress report to ARB and to publish an annual regulatory calendar.  The proposed implementation process is intended to work within the framework of these existing requirements.  The proposed consultation requirements for all feasible measures are also not anticipated to impose additional costs to the districts.  Therefore, both agencies can absorb the costs within their existing budget.  

If the proposed amendments will impose a mandate upon, and create costs to, the districts responsible for transport, reimbursements from the State to the districts are not required pursuant to Government Code sections 17500 et. seq., and section 6 of 

article XIIIB of the California Constitution because the districts have the authority to levy fees sufficient to pay for the mandated program upon permitted stationary sources which emit the pollutants (H&SC section 42311).   

VIII.
ENVIRONMENTAL IMPACTS AND ENVIRONMENTAL JUSTICE

The intent of the proposed regulatory action is to improve air quality and protect the public health by reducing the public's exposure to potentially harmful transported ozone and ozone precursor emissions.  Based on available information, the staff determined that no significant adverse impact on public health or the environment if the Board adopts the proposed amendments to the ozone transport mitigation regulations.  

The California Environmental Quality Act (CEQA) and ARB policy require an analysis to determine the potential adverse environmental impacts of proposed regulations.  Since the ARB's program involving the adoption of regulations has been certified by the Secretary of Resources (see Public Resources Code section 21080.5), the CEQA environmental analysis is included in this Initial Statement of Reasons for rulemaking in lieu of preparing an environmental impact report or negative declaration.  In addition, prior to adopting the regulations, the ARB will respond in writing to all significant environmental issues raised by the public during the public review period or at the Board hearing.  These responses will be contained in the Final Statement of Reasons.

A. 
Air Quality Benefits

Currently, all upwind areas are nonattainment for the State ozone standard and are subject to the all feasible measures requirement under the CCAA.  However, in the future, upwind districts may forego adoption of feasible new measures as they attain or approach attainment of the State standard.  Therefore, including the all feasible measures requirement in the ozone transport mitigation regulations may benefit public health and welfare if upwind districts adopt measures that they would not otherwise have adopted or adopt them earlier.  The proposed amendments for all feasible measures are expected to result in new emission reductions, especially from the expected acceleration of rule adoption earlier than would have been achieved without the proposed amendments.

Emission reductions are anticipated with the "no net increase" thresholds proposal.   In general, the emission benefits are associated with any offsets that are required due to the differential between the 15 tons per year and the 10 ton per year threshold.  The benefits are uncertain because they are based on an impacted facilities potential-to-emit.  To the extent that impacted facilities are near 15 tons per year, greater emission reductions will occur than those facilities that are just over the new 10 ton per year threshold.  To provide a general estimate of possible emission reductions, we asked the BAAQMD and the SMAQMD to look at their permitting actions over the last several years and estimate the additional offsets required.

Based on these evaluations of permitting activities, the BAAQMD estimates emission impacts of 0.05 tons per day of oxides of nitrogen and 0.09 tons per day of reactive hydrocarbons.  SMAQMD’s estimated maximum potential impacts of 0.20 tons per day of oxides of nitrogen and 0.30 tons per day of reactive hydrocarbons.  The BAAQMD number is lower because the potential-to-emit from their facilities was closer to the 10 ton per year level than the facilities in the SMAQMD and would therefore not result in as many offsets required. 

The emission reduction benefit of requiring upwind districts to have at least as stringent thresholds as the downwind districts may be relatively small compared to other district rules; however, it ensures that upwind and downwind districts are taking comparable actions to reduce emissions from sources under their jurisdiction.

As mentioned in the Introduction, H&SC section 39610 tasks ARB to identify air basins that contribute to a violation of the State ambient air quality standard for ozone in another air basin and establish mitigation requirements commensurate with the level of contribution.  Currently, State law does not include mitigation requirements for other pollutants, including particulate matter.  However, the proposed regulations - both the NSR and all feasible requirements - will reduce upwind emissions of NOx as an ozone precursor.  NOx is a precursor in the formation of particulate matter (PM), which is similar to ozone and is a serious public health concern.  By providing reductions in NOx, the proposed transport mitigation regulations are expected to support efforts to achieve PM standards in California.  Additionally, ARB scientists are currently developing PM modeling tools as part of the California Regional Particulate Air Quality Study (CRPAQS).  These tools will provide a greater understanding of the formation and movement of PM and the likelihood and potential magnitude of PM transport among regions.

B.
Other Environmental Impacts 

The proposed amendments do not propose specific technologies to be implemented and adopted by the upwind districts, therefore, staff has not determined any other environmental impacts associated with the amendments.  Environmental impacts would need to be evaluated on a case-by-case basis as new control measures are adopted.

C.
Environmental Justice

The ARB is committed to evaluating community impacts of proposed regulations, including environmental justice concerns.  Because some communities experience higher exposures to air pollutants, it is a priority of the ARB to ensure that full protection is afforded to all Californians.  The proposed amendments to the transport mitigation regulations is designed to reduce transported ozone and ozone precursor emissions, resulting in reduced emissions for all communities throughout the State, with associated improvements in air quality and lower potential health risks.
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APPENDIX A

PROPOSED AMENDMENTS TO THE 

OZONE TRANSPORT MITIGATION REGULATIONS

PROPOSED AMENDMENTS TO THE 

oZONE TRANSPORT MITIGATION REGULATIONS
The staff proposes to amend subchapter 1.5, article 6, section 70600 and 70601, 

title 17, California Code of Regulations, to read as follows (proposed additions are underlined, proposed deletions are struck out):

ARTICLE 6.  Transport Mitigation
70600.  Emission Control Requirements

(a)
Definitions

For the purpose of sections 70600 and 70601, the following definitions shall apply:

(1)
All Feasible Measures means air pollution control measures, including but not limited to emissions standards and limitations, applicable to all air pollution sources under a district's authority that achieve the maximum possible degree of reduction of emissions of ozone precursors, taking into account technological, social, environmental, economic, and energy factors.

(2) 
"Ozone precursors" mean oxides of nitrogen and reactive organic gases.

(b)
Specific Requirements


Districts within the areas of origin of transported air pollutants, as identified in section 70500(c), shall include sufficient emission control measures in their attainment plans for ozone adopted pursuant to Chapter 10 of the Health and Safety Code, Part 3, Division 26, beginning with section 40910, to mitigate the impact of pollution sources within their jurisdictions on ozone concentrations in downwind areas.  At a minimum, the attainment plans for districts within the air basins or areas specified below shall conform to the following requirements: 

(a)(1)
Broader Sacramento Area (as defined in section 70500(b)(3)) shall:

(A)
require the adoption and implementation of all feasible measures as expeditiously as practicable.

(1)(B)
require the adoption and implementation of best available retrofit control technology, as defined in Health and Safety Code section 40406, on all existing stationary sources of ozone precursor emissions as expeditiously as practicable.  At a minimum, the plan shall provide for the adoption of rules that represent best available retrofit control technology for source categories that collectively amount to 75 percent of the 1987 actual reactive hydrocarbon emissions inventory for permitted stationary sources, and 75 percent of the 1987 actual nitrogen oxides emissions inventory for permitted stationary sources, no later than January 1, 1994.

(C)
require the implementation, by December 31, 2004, of a stationary source permitting program designed to achieve no net increase in the emissions of ozone precursors from new or modified stationary sources that emit or have the potential to emit 10 tons or greater per year of an ozone precursor.


(2)(D)
include measures sufficient to attain the state ambient air quality standard for ozone by the earliest practicable date within the Upper Sacramento Valley and that portion of the Mountain Counties Air Basin north of the Calaveras-Tuolumne County border and south of the Sierra-Plumas County border, except as provided in Health and Safety Code section 41503(d), during air pollution episodes which the state board has determined meet the following conditions:

(A)(i)
are likely to produce a violation of the state ozone standard in the Upper Sacramento Valley or that portion of the Mountain Counties Air Basin north of the Calaveras-Tuolumne County border and south of the Sierra-Plumas County border; and

(B)(ii)
are dominated by overwhelming pollutant transport from the Broader Sacramento Area; and

(c)(iii)
are not measurably affected by emissions of ozone precursors from sources located within the Upper Sacramento Valley or that portion of the Mountain Counties Air Basin north of the Calaveras-Tuolumne County border and south of the Sierra-Plumas County border.


(b)(2)
San Francisco Bay Area Air Basin shall:

(A)
require the adoption and implementation of all feasible measures as expeditiously as practicable.
(1)(B)
require the adoption and implementation of best available retrofit control technology, as defined in Health and Safety Code section 40406, on all existing stationary sources of ozone precursor emissions as expeditiously as practicable.  At a minimum, the plan shall provide for the adoption of rules that represent best available retrofit control technology for source categories that collectively amount to 75 percent of the 1987 actual reactive hydrocarbon emissions inventory for permitted stationary sources, and 75 percent of the 1987 actual nitrogen oxides emissions inventory for permitted stationary sources, no later than January 1, 1994.

(C)
require the implementation, by  December 31, 2004, of a stationary source permitting program designed to achieve no net increase in the emissions of ozone precursors from new or modified stationary sources that emit or have the potential to emit 10 tons or greater per year of an ozone precursor.


(2)(D)
include measures sufficient to attain the state ambient air quality standard for ozone by the earliest practicable date within the North Central Coast Air Basin, that portion of Solano County within the Broader Sacramento Area, that portion of Sonoma County within the North Coast Air Basin, and that portion of Stanislaus County west of Highway 33, except as provided in the Health and Safety Code section 41503(d), during air pollution episodes which the state board has determined meet the following conditions:

(A)(i)
are likely to produce a violation of the state ozone standard in the North Central Coast Air Basin, or that portion of Solano County within the Broader Sacramento Area, or that portion of Sonoma County within the North Coast Air Basin, or that portion of Stanislaus County west of Highway 33; and

(B)(ii)
are dominated by overwhelming pollutant transport from the San Francisco Bay Air Basin; and

(C)(iii)
are not measurably affected by emissions of ozone precursors from sources located within the North Central Coast Air Basin, or that portion of Solano County within the Broader Sacramento Area, or that portion of Sonoma County within the North Coast Air Basin, or that portion of Stanislaus County west of Highway 33.

(c)(3)
San Joaquin Valley Air Basin shall:

(A)
require the adoption and implementation of all feasible measures as expeditiously as practicable.

(1)(B)
require the adoption and implementation of best available retrofit control technology, as defined in Health and Safety Code section 40406, on all existing stationary sources of ozone precursor emissions as expeditiously as practicable.  At a minimum, the plan shall provide for the adoption of rules that represent best available retrofit control technology for source categories that collectively amount to 75 percent of the 1987 actual reactive hydrocarbon emissions inventory for permitted stationary sources, and 75 percent of the 1987 actual nitrogen oxides emissions inventory for permitted stationary sources, no later than January 1, 1994.

 (2)(C)
include measures sufficient to attain the state ambient air quality standard for ozone by the earliest practicable date within the Mojave Desert Air Basin, the Great Basin Valleys Air Basin, and that portion of the Mountain Counties Air Basin south of the Amador-El Dorado County border, except as provided in Health and Safety Code section 41503(d), during air pollution episodes which the state board has determined meet the following conditions:

(A)(i)
are likely to produce a violation of the state ozone standard in the Mojave Desert Air Basin, or the Great Basin Valleys Air Basin, or that portion of the Mountain Counties Air Basin south of the Amador-El Dorado County border; and

(B)(ii)
are dominated by overwhelming pollutant transport from the San Joaquin Valley Air Basin; and

(C)(iii)
are not measurably affected by emissions of ozone precursors from sources located within the Mojave Desert Air Basin or the Great Basin Valleys Air Basin, or that portion of the Mountain Counties Air Basin south of the Amador-El Dorado County border.

(d)(4)
South Central Coast Air Basin south of the Santa Barbara-San Luis Obispo County border shall, for sources located in that portion of the Basin:

(A)
require the adoption and implementation of all feasible measures as expeditiously as practicable.

(1)(B)
require the adoption and implementation of best available retrofit control technology, as defined in Health and Safety Code section 40406, on all existing stationary sources of ozone precursor emissions as expeditiously as practicable.  At a minimum, the plan shall provide for the adoption of rules that represent best available retrofit control technology for source categories that collectively amount to 75 percent of the 1987 actual reactive hydrocarbon emissions inventory for permitted stationary sources, and 75 percent of the 1987 actual nitrogen oxides emissions inventory for permitted stationary sources, no later than January 1, 1994.

(e)(5)
South Coast Air Basin shall:

(A)
require the adoption and implementation of all feasible measures as expeditiously as practicable.

(1)(B)
require the adoption and implementation of best available retrofit control technology, as defined in Health and Safety Code section 40406, on all existing stationary sources of ozone precursor emissions as expeditiously as practicable.  At a minimum, the plan shall provide for the adoption of rules that represent best available retrofit control technology for source categories that collectively amount to 75 percent of the 1987 actual reactive hydrocarbon emissions inventory for permitted stationary sources, and 75 percent of the 1987 actual nitrogen oxides emissions inventory for permitted stationary sources, no later than January 1, 1994.

(2)(C)
include measures sufficient to attain the state ambient air quality standard for ozone by the earliest practicable date within the South Central Coast Air Basin south of the Santa Barbara-San Luis Obispo County border, the San Diego Air Basin, the Mojave Desert Air Basin, and the Salton Sea Air Basin, except as provided in Health and Safety Code section 41503(d), during air pollution episodes which the state board has determined meet the following conditions:

(A)(i)
are likely to produce a violation of the state ozone standard in the South Central Coast Air Basin south of the Santa Barbara-San Luis Obispo County border, or in the San Diego Air Basin, or in the Mojave Desert Air Basin, or in the Salton Sea Air Basin; and

(B)(ii)
are dominated by overwhelming pollutant transport from the South Coast Air Basin; and

(C)(iii)
are not measurably affected by emissions of ozone precursors from sources located within the South Central Coast Air Basin south of the Santa Barbara-San Luis Obispo County border, or the San Diego Air Basin, or the Mojave Desert Air Basin, or the Salton Sea Air Basin.

(c)
Implementation
(1)
By November 1 of each year, each district subject to the requirements set forth in section 70600(b), shall, in consultation with the downwind districts,  review the list of control measures identified in its most recently approved attainment plan and make an initial finding as to whether the list of control measures meets the requirements of section 70600(b).  Once the district has made the initial finding, the district shall:

(A)
issue a public notice describing the basis of the initial finding and provide for public comment on the initial finding for a period of at least 30 days;

(B)
review the public comments and make a final finding;

(C)
by December 31 of each year, submit, concurrent with the submittal of a progress report to the state board required under Health and Safety Code section 40924(a), a final finding as to whether the list of control measures continues to include the measures required by section 70600(b) and, if not, a listing of measures that will be added;

(2)
Within 60 days of submittal, the state board shall review the final finding and public comments and notify the district if additional measures must be added to the list of control measures. 

(3)
Within 180 days of receiving notification by the state board, the district shall, as appropriate, update the rulemaking calendar required pursuant to Health and Safety Code section 40923. 
Note:  Authority cited:  Sections 39601 and 39610(b), Health and Safety Code.  Reference:  Sections 39610, 40912, 40913, 40921 and 41503, Health and Safety Code.

70601.  Procedure for Limiting the Application of All Feasible Measures and Best Available Retrofit Control Technology.

A district may exclude one or more sources from the requirement to apply all feasible measures, best available retrofit control technology, or both, as transport mitigation pursuant to section 70600 provided that the district plan prepared pursuant to part 3, chapter 10 (commencing with section 40910) of division 26 of the Health and Safety Code and approved by the Board pursuant to part 4, chapter 1 (commencing with section 41500) of division 26 of the Health and Safety Code demonstrates that: 

(a) emissions from the source, because of its location, do not contribute to ozone violations in any downwind area; or

(b) emissions reductions from the source are not needed to attain the ozone standard in any downwind area; or

(c) 
the district is implementing an alternative emissions reduction strategy pursuant to section 40914 of the Health and Safety Code and that strategy will be at least as effective and as expeditious as the transport mitigation requirements specified in section 70600; or

(d)
the most recent transport assessment demonstrates that the district's transport impact is inconsequential.

Note:  Authority cited: Sections 39601, 39610(b), Health and Safety Code. References cited: Sections 39610, 40912, 40913, 40921 and 41503, Health and Safety Code.
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RELEVANT SECTIONS OF THE HEALTH AND SAFETY CODE

RELEVANT SECTIONS OF THE HEALTH AND SAFETY CODE

Transport Identification and Mitigation

Section 39610 Upwind Emissions Effect on Downwind Districts

(a)
Not later than December 31, 1989, the state board shall identify each air basin, or subregion thereof, in which transported air pollutants from upwind areas outside the air basin, or subregion thereof, cause or contribute to a violation of the state ambient air quality standard for ozone, and shall identify the district of origin of the transported air pollutants based upon the preponderance of available evidence.  The state board shall identify and determine the priorities of information and studies needed to make a more accurate determination, including, but not limited to, emission inventories, pollutant characterization, ambient air monitoring, and air quality models. 

(b)
The state board shall, in cooperation with the districts, assess the relative contribution of upwind emissions to downwind ozone ambient air pollutant levels to the extent permitted by available data, and shall establish mitigation requirements commensurate with the level of contribution.  In assessing the relative contribution of upwind emissions to downwind ozone ambient air pollutant levels, the state board shall determine if the contribution level of transported air pollutants is overwhelming, significant, inconsequential, or some combination thereof.  Any determination by the state board shall be based upon a preponderance of the available evidence.

(c)
The state board shall make every reasonable effort to supply air pollutant transport information to heavily impacted districts prior to the development of plans to attain the state ambient air quality standards, shall consult with affected upwind and downwind districts, and shall adopt its findings at a public hearing.

(d)
The state board shall review and update its transport analysis at least once every three years.

(e) The state board shall conduct appropriate studies to carry out its responsibilities under this section.

All Feasible Measures

Section 40914 Five Percent Annual Emissions Reductions


(a) Each district plan shall be designed to achieve a reduction in districtwide emissions of 5 percent or more per year for each nonattainment pollutant or its precursors, averaged every consecutive three-year period, unless an alternative measure of progress is approved pursuant to Section 39607.


(b) A district may use an alternative emission reduction strategy which achieves less than an average of 5 percent per year reduction in districtwide emissions if the district demonstrates to the state board, and the state board concurs in, either of the following:


(1) That the alternative emission reduction strategy is equal to or more effective than districtwide emission reductions in improving air quality.


(2) That despite the inclusion of every feasible measure in the plan, and an expeditious adoption schedule, the district is unable to achieve at least a 5-percent annual reduction in districtwide emissions.


(c) For purposes of this section and Section 41503.1, for each district that is designated nonattainment for a state ambient air quality standard but is designated attainment for the federal air quality standard for the same pollutant, reductions in emissions shall be calculated with respect to the actual level of emissions that exist in each district during 1990, as determined by the state board.  All reductions in emissions occurring after December 31, 1990, including, but not limited to, reductions in emissions resulting from measures adopted prior to December 31, 1990, shall be included in this calculation.  For each district that is designated nonattainment for both state and federal ambient air quality standards for a single pollutant, reductions in emissions shall be calculated with respect to the actual level of emissions that exist in each district during the baseline year used in the state implementation plan required by the federal Clean Air Act.  All reductions in emissions occurring after December 31 of the baseline year, including, but not necessarily limited to, reductions in emissions resulting from measures adopted prior to December 31 of the baseline year, shall be included in this calculation.

New Source Review Offset Thresholds

Section 40918 Moderate Air Pollution


(a) Each district with moderate air pollution shall, to the extent necessary to meet the requirements of the plan developed pursuant to Section 40913, include the following measures in its attainment plan: 


(1) A stationary source control program designed to achieve no net increase in emissions of nonattainment pollutants or their precursors from new or modified stationary sources which emit or have the potential to emit 25 tons per year or more of nonattainment pollutants or their precursors. The program shall require the use of best available control technology for any new or modified stationary source which has the potential to emit 25 pounds per day or more of any nonattainment pollutant or its precursors. 


(2) The use of reasonably available control technology for all existing stationary sources, except that stationary sources permitted to emit five tons or more per day or 

250 tons or more per year shall be equipped with the best available retrofit control technology.


(3) Reasonably available transportation control measures sufficient to substantially reduce the rate of increase in passenger vehicle trips and miles traveled per trip if the district contains an urbanized area with a population of 50,000 or more. 


(4) Provisions to develop areawide source and indirect source control programs. 


(5) Provisions to develop and maintain an emissions inventory system to enable analysis and progress reporting and a commitment to develop other analytical techniques to carry out its responsibilities pursuant to subdivision (b) of Section 40924. 


(6) Provisions for public education programs to promote actions to reduce emissions from transportation and areawide sources. 


(b) Any district with moderate air pollution that is not below the pollutant concentrations for a moderate classification pursuant to Sections 40921 and 40921.5 by December 31, 1997, shall comply with Section 40919 if the state board demonstrates that the additional requirements of Section 40919 will substantially expedite the district's attainment of the state ambient air quality standards. Any actions taken by the state board pursuant to this subdivision are subject to Section 41503.4. 

Section 40919 Serious Air Pollution


(a) Each district with serious air pollution shall, to the extent necessary to meet the requirements of the plan adopted pursuant to Section 40913, include the following measures in its attainment plan: 


(1) All measures required for moderate nonattainment areas, as specified in Section 40918. 


(2) A stationary source control program designed to achieve no net increase in emissions of nonattainment pollutants or their precursors from all new or modified stationary sources which emit, or have the potential to emit, 15 tons or more per year. The program shall require the use of best available control technology for any new or modified stationary source which has the potential to emit 10 pounds per day or more of any nonattainment pollutant or its precursors. 


(3) The use of the best available retrofit control technology, as defined in Section 40406, for all existing permitted stationary sources. 


(4) Measures to achieve the use of a significant number of low-emission motor vehicles by operators of motor vehicle fleets. 


(b) Any district with serious air pollution that has not met the criteria for a moderate classification by December 31, 1997, shall comply with Section 40920 if the state board demonstrates that the additional requirements of Section 40920 will substantially

expedite the district's attainment of the state ambient air quality standards. Any actions taken by the state board pursuant to this subdivision are subject to Section 41503.4. 

Section 40920 Severe Air Pollution

Each district with severe air pollution shall, to the extent necessary to meet the requirements of Section 40913, include the following measures in its attainment plan: 


(a) All measures required for moderate and serious nonattainment areas, as specified in Sections 40918 and 40919. 


(b) A stationary source control program designed to achieve no net increase in emissions of nonattainment pollutants or their precursors from all new or modified stationary sources which emit, or have the potential to emit, 10 tons or more per year. 


(c) Measures sufficient to reduce overall population exposure to ambient pollutant levels in excess of the standard by at least 25 percent by December 31, 1994, 40 percent by December 31, 1997, and 50 percent by December 31, 2000, based on average per capita exposure and the severity of the exposure, so as to minimize health impacts, using the average level of exposure experienced during 1986 through 1988 as the baseline. 

Section 40920.5 Additional Measures for Districts with Extreme Air Pollution

Each district with extreme air pollution shall, to the extent necessary to meet the requirements of the plan developed pursuant to Section 40913, include the following measures in its attainment plan: 


(a) All measures required for moderate, serious, and severe areas. 


(b) A stationary source control program designed to achieve no net increase in emissions from new or modified stationary sources of nonattainment pollutants or their precursors. 


(c) Any other feasible controls that can be implemented, or for which implementation can begin, within 10 years of the adoption date of the most recent air quality plan. 
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"NO NET INCREASE" THRESHOLD ANALYSIS

This analysis describes the potential impact of lowering the offset thresholds of the Bay Area Air Quality Management District (BAAQMD) and the Sacramento Metropolitan Air Quality Management District (SMAQMD) from 15 tons per year to 10 tons per year.  To conduct this evaluation, the Air Resources Board (ARB) relied on information provided by the BAAQMD and the SMAQMD. 

The New Source Review (NSR) “no net increase” thresholds for the BAAQMD and the SMAQMD are both currently 15 tons per year for ozone and ozone precursors.  Because these districts are classified as “serious” with regard to nonattainment of the State ozone standard, State law requires them to adopt a stationary source control program that results in "no net increase" in emissions from all new or modified stationary sources that have the potential to emit 15 or more tons per year of oxides of nitrogen (NOx) or volatile organic compounds (VOCs).  To achieve “no net increase” in emissions from such sources, these districts’ rules require emission reduction offsets to be provided to mitigate emission increases.  The BAAQMD currently maintains a Small Facility Bank that provides offsets to facilities that have the potential to emit between 15 and 50 tons per year of NOx or VOCs.  Offsets for the bank are largely supplied by facilities that have shut down and have not applied to receive emission reduction credits.

ARB staff contacted the BAAQMD and the SMAQMD and requested information regarding the following two questions:

1. If the offset threshold were lowered from 15 tons per year to 10 tons per year, what would be the magnitude of the additional emission increases of VOCs and NOx that would need to be offset each year? 

2. How many facilities would potentially be affected by lowering the offset threshold? 

Bay Area Air Quality Management District

The BAAQMD used its computerized permit tracking system to extract relevant data from permit actions that occurred over the past five years to estimate the additional emission increases that would have been offset had the NSR threshold been 10 tons per year.  The following table summarizes the District’s estimates:

BAAQMD ESTIMATES OF ADDITIONAL OFFSETS

THAT WOULD BE REQUIRED IF THE OFFSET THRESHOLD WAS REDUCED FROM 15 TONS PER YEAR TO 10 TONS PER YEAR



Year
Additional NOx offsets (tons per year)
Additional VOC offsets (tons per year)

2001
57
32

2000 
8
42

1999
12
51

1998
8
20

1997
4
12

Annual average
18
31

Note: Surge in NOx emissions in 2001 is consistent with increase in power plant permit activity.

According to BAAQMD staff, the reported emission increases represent permit actions on about 15 to 25 facilities per year.  There are approximately 70 facilities in the BAAQMD that are permitted between 10 and 15 tons per year of NOx or VOC.   Those facilities would potentially be affected at the time of future permit modification, if any, by lowering the offset threshold.

As mentioned above, the BAAQMD currently maintains a Small Facility Bank that provides offsets to facilities that have the potential to emit between 15 and 50 tons per year of NOx or VOCs.  The BAAQMD staff indicated that if the “no net increase” threshold were lowered to 10 tons per year, the District might consider modifying its Small Facility Bank provisions to provide for the additional offsets needed.  However, recent demands on the Small Facility Bank have been heavy, and other changes may need to be made to assure the continued viability of that bank.

Broader Sacramento Area

Several years ago, the SMAQMD performed an analysis of three years (1996 – 1998) of permit actions to estimate the impact of lowering the offset threshold for ozone precursors from 15 tons per year to 10 tons per year.  The SMAQMD believes this analysis is still a valid reflection of more recent permit activities in the District.  The following estimates are of the additional emission increases that would have been offset had the NSR threshold been 10 tons per year:  

SMAQMD ESTIMATES OF ADDITIONAL OFFSETS

THAT WOULD BE REQUIRED IF THE OFFSET THRESHOLD WAS REDUCED FROM 15 TONS PER YEAR TO 10 TONS PER YEAR




Additional NOx offsets (tons per year)
Additional VOC offsets (tons per year)

Annual average
72
115

The SMAQMD staff explained that, while their estimates were the best they could make with available information, the above numbers may overestimate the additional offsets for several reasons.  First, while offset requirements motivate facilities to try to keep emissions below the 15 tons per year offset threshold, many facilities permitted with a potential to emit just below 15 tons per year may actually operate well below those levels.  If the offset threshold was 10 tons per year, those facilities might have chosen permit conditions that limited their potential to emit below 10 tons per year, and would not have needed to provide additional offsets.  

For background, the difference between actual emissions and potential emissions is described briefly here.  A facility’s potential to emit reflects the amount of each pollutant that it can emit based on its design, or the amount of emissions that the facility owner agrees not to exceed.  The potential to emit of a facility is typically reflected in its permit and is the amount that is offset.  Actual facility emissions generally are less than potential emissions so that the facility operator has a margin of safety to ensure that permit limits are not violated.  The SMAQMD estimates that only one third to one half of the companies permitted just below the 15 tons per year threshold have actual emissions greater than 10 tons per year.  Thus, the District’s estimates of the emission increases from facilities between 10 and 15 tons per year may include up to one-half to two-thirds too many facilities.  

The second reason that these numbers may overestimate the amount of offsets that would be required is that the calculation of the annual amount of offsets was based on the highest quarter’s emissions.  If a facility operates more during certain seasons, this method would overestimate the amount of offsets it would be required to provide.  It should also be noted that the SMAQMD applied a 1.2:1 offset ratio to its calculations to reflect provisions in its NSR rules.  This ratio, which increases the estimated amount of offsets needed by 20 percent, may not be required by the District for all emission increases, and would not be required by State or federal law for those facilities between 10 and 15 tons per year if the offset threshold was lowered. 

The reported emission increases represent permit actions on an average of about 20 facilities per year, which, for reasons described above, may include facilities that are really smaller than 10 tons per year.  From data on "actual" emissions, there are approximately 20 to 40 facilities in the SMAQMD that operate between 10 and 15 tons per year of NOx or VOC.  Those facilities would potentially be affected at the time of future permit modification, if any, by lowering the offset threshold.

ARB staff concluded that approximately 30-35 sources might be affected in these districts if the "no net increase" thresholds were changed from 15 tons per year to 10 tons per year, based on the district's evaluations of permitting activities over the past several years.  In addition, ARB staff estimates the costs for the proposal of revising the "no net increase" thresholds to range from $400,000 to $800,000 per year, or roughly $11,000 to $23,000 per business per year.  These estimates were based on the district's estimates of additional offsets needed and a 3-year average market cost to purchase emission credits.

Emission Reductions

There is potentially an air quality benefit (unquantifiable) of sources keeping emissions below the newly established 10 tons per year threshold to avoid triggering offsets.  Historically the tendency has pushed air pollution control technology to lower levels.  Based on evaluations of permitting activities, the BAAQMD estimates emission impacts of 0.05 tons per day of oxides of nitrogen and 0.09 tons per day of reactive hydrocarbons.  The SMAQMD estimates maximum potential impacts of 0.20 tons per day of oxides of nitrogen and 0.30 tons per day of reactive hydrocarbons.  The BAAQMD number is lower because the potential-to-emit from their facilities was closer to the 10 ton per year level than the facilities in the SMAQMD and would therefore not result in as many offsets required.  

The emission reduction benefit of requiring upwind districts to have the same "no net increase" thresholds as downwind districts may be relatively small compared to other district rules; however, it ensures that upwind and downwind districts are taking equal responsibility to reduce emissions.
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CURRENT OZONE TRANSPORT REGULATIONS

A.
Transport Identification Regulation

Article 5.  Transported Air Pollutants
70500
Transport Identification
(a)
Purpose:  This regulation identifies the areas in which transported air pollutants from upwind areas cause or contribute to a violation of the state ambient air quality standard for ozone and the areas of origin of the transported pollutants.  All areas identified in the table are the air basins except as otherwise specifically described and defined.

(b)
Definitions:

(1)
"California Coastal Waters" includes the area between the California coastline and a line starting at the California-Oregon border at the Pacific Ocean; thence to 42.0 degrees North, 125.5 degrees West; thence to 41.0 degrees North, 125.5 degrees West; thence to 40.0 degrees North, 125.5 degrees West; thence 39.0 degrees North, 125.0 degrees West; thence to 38.0 degrees North, 124.5 degrees West; thence to 37.0 degrees North, 123.5 degrees West; thence to 36.0 degrees North, 122.5 degrees West; thence to 35.0 degrees North, 121.5 degrees West; thence to 34.0 degrees North, 120.5 degrees West; thence to 33.0 degrees North, 119.5 degrees West; thence to 32.5 degrees North, 118.5 degrees West; and ending at the California-Mexican border at the Pacific Ocean.

(2)
"Upper Sacramento Valley" includes the Colusa, Butte, Glenn, Tehama, and Shasta County Air Pollution Control Districts, and that area of the Feather River Air Quality Management District which is north of a line connecting the northern border of Yolo County to the southwestern tip of Yuba County and continuing along the southern Yuba County border to Placer County.

(3)
"Broader Sacramento Area" includes the Sacramento Metropolitan Air Quality Management District; Yolo-Solano Air Pollution Control District; the portions of the El Dorado County Air Pollution Control District included in 1990 U.S. Census Tracts 306.01, 307, 308.01, 308.02, 308.03, 308.04, 309.01, 309.02, 310, 311, 312, 315.01, and 315.02; and the portions of the Placer County Air Pollution Control District included in 1990 U.S. Census Tracts 203, 204, 205, 206.01, 206.02, 206.03, 207.01, 207.02, 207.03, 208, 209, 210.01, 210.02, 211.01, 211.02, 212, 213.01, 213.02, 214, 215.01, 215.02, 216, 218.01, and 218.02; and that area of the Feather River Air Quality Management District which is south of a line connecting the northern border of Yolo County to the southwestern tip of Yuba County, and continuing along the southern Yuba County border to Placer County.

(c)
Transport Identification Table

OZONE IMPACTED BY TRANSPORT:
AREAS OF ORIGIN OF TRANSPORT:

1.
North Central Coast
San Francisco Bay Area

San Joaquin Valley

2.
South Central Coast
South Coast

California Coastal Waters

San Joaquin Valley

San Francisco Bay Area

3.
South Coast
South Central Coast

4.
San Diego
South Coast

Mexico

5.
Upper Sacramento Valley
Broader Sacramento Area

6.
Broader Sacramento Area
San Francisco Bay Area

San Joaquin Valley

7.
San Joaquin Valley
San Francisco Bay Area

Broader Sacramento Area

8.
Great Basin Valleys
San Joaquin Valley

9.
Mojave Desert
South Coast

San Joaquin Valley

Mexico

10.
San Francisco Bay Area
Broader Sacramento Area

11.
Mountain Counties
Broader Sacramento Area

San Joaquin Valley

San Francisco Bay Area

12.
Salton Sea
South Coast

Mexico

13.
North Coast
San Francisco Bay Area

Note:  Authority cited:  Sections 39600, 39601, 39610(a), Health and Safety Code. 

Reference:  Section 39610(a), Health and Safety Code.
B.
Transport Mitigation Regulations

ARTICLE 6.  Transport Mitigation
70600.  Emission Control Requirements
Districts within the areas of origin of transported air pollutants, as identified in section 70500(c), shall include sufficient emission control measures in their attainment plans for ozone adopted pursuant to Chapter 10 of the Health and Safety Code, Part 3, Division 26, beginning with section 40910, to mitigate the impact of pollution sources within their jurisdictions on ozone concentrations in downwind areas.  At a minimum, the attainment plans for districts within the air basins or areas specified below shall conform to the following requirements:

(a)
Broader Sacramento Area (as defined in section 70500(b)(3)) shall:

(1)
require the adoption and implementation of best available retrofit control technology, as defined in Health and Safety Code section 40406, on all existing stationary sources of ozone precursor emissions as expeditiously as practicable.  At a minimum, the plan shall provide for the adoption of rules that represent best available retrofit control technology for source categories that collectively amount to 75 percent of the 1987 actual reactive hydrocarbon emissions inventory for permitted stationary sources, and 75 percent of the 1987 actual nitrogen oxides emissions inventory for permitted stationary sources, no later than January 1, 1994.

(2)
include measures sufficient to attain the state ambient air quality standard for ozone by the earliest practicable date within the Upper Sacramento Valley and that portion of the Mountain Counties Air Basin north of the Calaveras-Tuolumne County border and south of the Sierra-Plumas County border, except as provided in Health and Safety Code section 41503(d), during air pollution episodes which the state board has determined meet the following conditions:

(A)
are likely to produce a violation of the state ozone standard in the Upper Sacramento Valley or that portion of the Mountain Counties Air Basin north of the Calaveras-Tuolumne County border and south of the Sierra-Plumas County border; and

 (B)
are dominated by overwhelming pollutant transport from the Broader Sacramento Area; and

(C)
are not measurably affected by emissions of ozone precursors from sources located within the Upper Sacramento Valley or that portion of the Mountain Counties Air Basin north of the Calaveras-Tuolumne County border and south of the Sierra-Plumas County border.

(b)
San Francisco Bay Area Air Basin shall:

(1)
require the adoption and implementation of best available retrofit control technology, as defined in Health and Safety Code section 40406, on all existing stationary sources of ozone precursor emissions as expeditiously as practicable.  At a minimum, the plan shall provide for the adoption of rules that represent best available retrofit control technology for source categories that collectively amount to 75 percent of the 1987 actual reactive hydrocarbon emissions inventory for permitted stationary sources, and 75 percent of the 1987 actual nitrogen oxides emissions inventory for permitted stationary sources, no later than January 1, 1994.

(2)
include measures sufficient to attain the state ambient air quality standard for ozone by the earliest practicable date within the North Central Coast Air Basin, that portion of Solano County within the Broader Sacramento Area, that portion of Sonoma County within the North Coast Air Basin, and that portion of Stanislaus County west of Highway 33, except as provided in the Health and Safety Code section 41503(d), during air pollution episodes which the state board has determined meet the following conditions:

(A)
are likely to produce a violation of the state ozone standard in the North Central Coast Air Basin, or that portion of Solano County within the Broader Sacramento Area, or that portion of Sonoma County within the North Coast Air Basin, or that portion of Stanislaus County west of Highway 33; and

(B)
are dominated by overwhelming pollutant transport from the San Francisco Bay Air Basin; and

(C)
are not measurably affected by emissions of ozone precursors from sources located within the North Central Coast Air Basin, or that portion of Solano County within the Broader Sacramento Area, or that portion of Sonoma County within the North Coast Air Basin, or that portion of Stanislaus County west of Highway 33.

 (c)
San Joaquin Valley Air Basin shall:

(1)
require the adoption and implementation of best available retrofit control technology, as defined in Health and Safety Code section 40406, on all existing stationary sources of ozone precursor emissions as expeditiously as practicable.  At a minimum, the plan shall provide for the adoption of rules that represent best available retrofit control technology for source categories that collectively amount to 75 percent of the 1987 actual reactive hydrocarbon emissions inventory for permitted stationary sources, and 75 percent of the 1987 actual nitrogen oxides emissions inventory for permitted stationary sources, no later than January 1, 1994.

(2)
include measures sufficient to attain the state ambient air quality standard for ozone by the earliest practicable date within the Mojave Desert Air Basin, the Great Basin Valleys Air Basin, and that portion of the Mountain Counties Air Basin south of the Amador-El Dorado County border, except as provided in Health and Safety Code section 41503(d), during air pollution episodes which the state board has determined meet the following conditions:

(A)
are likely to produce a violation of the state ozone standard in the Mojave Desert Air Basin, or the Great Basin Valleys Air Basin, or that portion of the Mountain Counties Air Basin south of the Amador-El Dorado County border; and

(B)
are dominated by overwhelming pollutant transport from the San Joaquin Valley Air Basin; and

(C)
are not measurably affected by emissions of ozone precursors from sources located within the Mojave Desert Air Basin or the Great Basin Valleys Air Basin, or that portion of the Mountain Counties Air Basin south of the Amador-El Dorado County border.

(d)
South Central Coast Air Basin south of the Santa Barbara-San Luis Obispo County border shall, for sources located in that portion of the Basin:

(1)
require the adoption and implementation of best available retrofit control technology, as defined in Health and Safety Code section 40406, on all existing stationary sources of ozone precursor emissions as expeditiously as practicable.  At a minimum, the plan shall provide for the adoption of rules that represent best available retrofit control technology for source categories that collectively amount to 75 percent of the 1987 actual reactive hydrocarbon emissions inventory for permitted stationary sources, and 75 percent of the 1987 actual nitrogen oxides emissions inventory for permitted stationary sources, no later than January 1, 1994.

(e)
South Coast Air Basin shall:

(1)
require the adoption and implementation of best available retrofit control technology, as defined in Health and Safety Code section 40406, on all existing stationary sources of ozone precursor emissions as expeditiously as practicable.  At a minimum, the plan shall provide for the adoption of rules that represent best available retrofit control technology for source categories that collectively amount to 75 percent of the 1987 actual reactive hydrocarbon emission inventory of permitted stationary sources, and 75 percent of the 1987 actual nitrogen oxides emissions inventory for permitted stationary sources, no later than January 1, 1994.

(2)
include measures sufficient to attain the state ambient air quality standard for ozone by the earliest practicable date within the South Central Coast Air Basin south of the Santa Barbara-San Luis Obispo County border, the San Diego Air Basin, the Mojave Desert Air Basin, and the Salton Sea Air Basin, except as provided in Health and Safety Code section 41503(d), during air pollution episodes which the state board has determined meet the following conditions:

(A)
are likely to produce a violation of the state ozone standard in the South Central Coast Air Basin south of the Santa Barbara-San Luis Obispo County border, or in the San Diego Air Basin, or in the Mojave Desert Air Basin, or in the Salton Sea Air Basin; and

(B)
are dominated by overwhelming pollutant transport from the South Coast Air Basin; and

(C)
are not measurably affected by emissions of ozone precursors from sources located within the South Central Coast Air Basin south of the Santa Barbara-San Luis Obispo County border, or the San Diego Air Basin, or the Mojave Desert Air Basin, or the Salton Sea Air Basin.

Note:  Authority cited:  Sections 39601 and 39610(b), Health and Safety Code.

Reference:  Sections 39610, 40912, 40913, 40921 and 41503, Health and Safety Code.

70601.  Procedure for Limiting the Application of Best Available Retrofit Control Technology.

A district may exclude one or more sources from the requirement to apply best available retrofit control technology as transport mitigation pursuant to section 70600 provided that the district plan prepared pursuant to part 3, chapter 10 (commencing with section 40910) of division 26 of the Health and Safety Code and approved by the Board pursuant to part 4, chapter 1 (commencing with section 41500) of division 26 of the Health and Safety Code demonstrates that: 

    (a) emissions from the source, because of its location, do not contribute to ozone violations in any downwind area; or

    (b) emissions reductions from the source are not needed to attain the ozone standard in any downwind area; or

    (c) the district is implementing an alternative emissions reduction strategy pursuant to section 40914 of the Health and Safety Code and that strategy will be at least as effective and as expeditious as the  transport mitigation requirements specified in section 70600.

Note:  Authority cited: Sections 39601, 39610(b), Health and Safety Code. References cited: Sections 39610, 40912, 40913, 40921 and 41503, Health and Safety Code.
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