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I nt roducti on

The purpose of this nmenorandumis to update the Septenber 12,
1994, Managenent Menp entitled "Inplenentation of 1993 Regul atory
Ref orm Legi sl ation relating to Adoption of Adm nistrative
Regul ations." The 1994 Managenent Meno described the | ega
provi sions requiring Cal/EPA agencies to performan econom c
anal ysis before adopting regulations. This menorandum cont ai ns
material relating to econom c analysis, organized into the

sections described below. In our continuing effort to use the
nost current and applicabl e techniques in performng economc
analysis, we will be holding a series of workshops to review these

i nstructions. Therefore, this docunment nay be updated based on
i nput derived fromthe workshops.

(1) CAL/EPA PCOLI CY REQUI RI NG ECONOM C ANALYSI S FOR PROPCSED
REGULATI ONS: This section describes Cal/EPA policy regarding the
econoni ¢ anal ysis that nmust be perfornmed by Cal/EPA agenci es.

(2) SUMMARY OF THE APA LEGAL REQUI REMENTS FOR ECONOM C ANALYSI S
This section sumuarizes the | egal requirenents relating to
econoni ¢ anal yses that are contained in the California

Admi nistrative Procedure Act (APA). These APA requirenents are
essentially the sane ones discussed in the 1994 Managenent Meno,
except that this new summary reflects the reorgani zati on of the
APA t hat becane effective on January 1, 1995.

(3) CAL/EPA GUI DELI NES FOR EVALUATI NG ALTERNATI VES TO PROPOSED
MAJOR REGULATIONS (SB 1082): This section discusses the

Gui del i nes proposed by Cal/EPA to inpl enent

SB 1082.

(1) Cal/EPA Policy Requiring Econonic Analysis for Proposed
Regul ati ons



Section 2 of this nenorandum di scusses the economi ¢ anal ysis
requi renents that are mandated by California |law for regul atory
actions subject to the Admi nistrative Procedure Act (the "APA";
Gover nment Code sections 11340 et seq). For such regul atory
actions, the guidance provided by existing | aw and good public
policy mandate that Cal/EPA agencies performa thorough econom c
analysis. Following is Cal/EPA policy regarding the economc
anal ysis that nmust be perforned by Cal/EPA agencies.

--ANALYSI S THAT SHOULD OCCUR BEFCRE THE 45- DAY NOTICE | S
| SSUED.

Under the APA, the rul emaking process formally begi ns when an
agency issues a notice of proposed adoption (often referred to as
"the 45-day notice") and publishes it for a public coment period
of at least 45 days. The APA says very little about what should
happen before the formal rul emaki ng process begins (i.e., how an
agency devel ops a proposed regul ati on, and what alternatives
shoul d be consi dered before the agency chooses a particul ar
proposal). To address this, agencies should inplenment the
foll owing process for all major regulations. A "mgjor regulation”
is defined in the Guidelines as "any proposed regul ation that will
have a potential cost to California business enterprises in an
amount exceeding ten mllion dollars ($10,000,000) in any single
year."

The process described bel ow shoul d be conpl eted before the
45-day notice is issued, and should be foll owed except in
energency situations where inmediate action is necessary.

HOLD ONE OR MORE PUBLI C WORKSHOPS. Before proposing a major
regul ati on, each agency shoul d conduct one or nore public
wor kshops to consult with affected parties. Stakehol ders should
be encouraged to provide input on how the regul ati on should be
structured, supply information to the agency on potential economc
i mpacts, and suggest regulatory alternatives.
This requirenent is consistent with recent |egislative practice;
in recent years it has becone increasingly comon for the
Legi slature to require hol ding one or nore public workshops before
certain regulatory actions are adopted (e.g., see Health and
Saf ety Code sections 39668, 43013.2(c), 43018(d), and 44360(b))

CONDUCT AN | NCREMENTAL COST- EFFECTI VENESS ANALYSI S.
Conducting an incremental cost analysis will allow Cal/EPA
agencies to conpare the increnental costs needed to achieve
various levels of environnental protection. Using the information
obt ai ned during the workshop process, the agency should identify a
reasonabl e nunber of alternatives, or comnbinations of
alternatives, that would fulfill the agency's statutory mandates
and acconplish the purpose of the regulatory action. An
i ncrenmental cost-effectiveness analysis should then be conducted
to exam ne the cost differences in alternatives that have been
identified. This analysis would be perforned at the sane tine
that the other APA econonic analysis requirenments are perforned



(i.e, before the 45-day notice is issued, as described in section
2 of this menorandum)

The increnmental analysis should be conducted by anal yzing
each identified alternative using the cost-effectiveness
procedures described in section (4)(c) of the SB 1082 Gui del i nes.
The Initial Statenment of Reasons (which is created for every
proposed regul atory action) should explain what alternatives and
conbi nati ons of alternatives were considered, the
cost-effectiveness of these alternatives, and why the agency
deci ded to choose the approach that was ultimtely proposed. |If
i nsufficient economic data is available to conduct a detail ed
anal ysis of alternatives, the agency should utilize the best data
that is reasonably available. This process should be followed
except in enmergency situations where i mediate action is
necessary.

Agenci es shoul d use their best technical judgenent to both
i ndependently identify reasonable alternatives, and also to
consider alternatives submtted by stakehol ders during the
wor kshop process. O course, there are practical linmts on how
many di fferent alternatives can be analyzed for each regul atory
action. Agencies should therefore analyze a reasonabl e nunber of
alternatives (or combination of alternatives) that neet all of the
following criteria:

The alternatives nmust be within the authority of the agency
to adopt, nust be consistent with the statutory mandates that
apply to the agency, and nust acconplish the purpose of the
regul atory action.

The alternatives nmust be enforceable and technically
feasible. |In nmaking this determ nation, the agency may consider
the cost to state and | ocal governnment of inplenenting the
alternative, and may reject alternatives that significantly
i ncrease these costs.

For alternatives submitted by affected persons, the
alternatives must include a conplete description of the
alternative, including how it would be inplenmented and enforced,
and at least a prim facie analysis denmonstrati ng why the
alternative would be nore cost-effective for California business
enterprises or individuals. The person submtting the alternative
nmust al so provide the agency with any data, references, analyses,
or other materials that have been used to support the person's
conclusion that the subnmitted alternative would be nore
cost-effective.

PERFORM A RI SK ASSESSMENT. Mbst mmj or regul ati ons adopted by
Cal / EPA agencies are intended to manage risks to human health,
safety, or the environnent. For major regulations that fall into
this category, estimate the risk that the regul ati on woul d reduce
when it is fully inplemented. To estimate the risk reductions,
use procedures and gui delines accepted or published by Cal/EPA or



U.S. EPA, or nethodol ogi es that have been peer-reviewed in
consultation with the Ofice of Environnmental Health Hazard

Assessnent (OEHHA). In sonme cases it is not possible to
accurately estimate the risk reductions due to a variety of
reasons, such as lack of data. In such cases, use indicators that

may help to indirectly take the risk reductions into
consi derati on.

To help in the decision-making process, conpare the estimted
ri sk reduction of the proposed regulation with three simlar risk
reductions that the proposing agency has adopted in the past (if
such information is available). Use scientific nmethods of
conparison that allow for flexibility so that the differences in
the regul atory purposes of the three risk reductions are taken
into account. To further help in the decision-making process,
conpare the risk reductions of the proposed regulation with three
risk reductions that are not directly controlled by your agency.
These three risk reduction cases should be in the environmenta
ri sk managenent efforts undertaken within Cal/EPA, U S. EPA, or
ot her governnental agencies nmanagi ng the environnent.

In many cases the risk assessnent discussion will be too |ong
to feasibly include in the 45-day notice. The main body of the
di scussion should therefore be included in the Initial Statenent
of Reasons for the proposed regul ation, and the notice should
briefly state the conclusions of the analysis and identify where
the nore conplete risk assessnent analysis can be found. For sone
regul ations it nmay not be possible to accurately quantify risks.
In these situations agencies should quantify risks to the extent
feasible, and qualitatively identify those risks that cannot be
meani ngful Iy quantified. Risk assessnment anal yses shoul d be based
on the available scientific eval uations of all significant and
rel evant information, including information provided by interested
parties relating to risks and risk reduction.

It is not necessary to performa risk assessnent on the
proposed regulation if the regulation deals with procedural or
organi zational matters instead of directly reducing risk to public
health or the environment.

Estimate the benefits of the regulation. In the Initia
St at enent of Reasons, the agency should identify the expected
benefits to be achieved by the regulation, and explain how the
regulation will achieve them A brief sumary of the benefits
shoul d al so be included in the 45-day notice. Quantify the
benefits if it is possible to do so in a nmeaningful way. In
certain situations it is not possible to accurately or
meani ngful ly quantify the benefits of a regulation. In such
situations, it will be sufficient to present a matrix of al
reasonably foreseeable positive and negative inpacts of the
regul ation. The matrix should also show all reasonable results of
the economic evaluations and qualitative analysis that has been
performed for the regulation. This matrix will allow a comnpari son
of the costs and the benefits of the regul ation.



It is not necessary to estinmate the benefits of the regulation if
the regulation is specifically mndated by state or federal |aw

- Fi ndi ngs that should be nmade for Maj or Regul ations

Al'l of the econom c anal yses di scussed above nust be
performed before the 45-day notice is issued. After the notice is
i ssued and the public coments have been considered, an agency
wi |l then decide whether to adopt the regulation. Before formally
adopting certain regul ations, sone of the statutes under which
Cal / EPA agenci es operate require an agency to nmake certain
findings. Before adopting any major regul ation subject to the
APA, Cal / EPA agenci es should al so make the follow ng findings:

(1) That the regulation significantly reduces human health,
safety, or environnental risks.

(2) That the increnental cost-effectiveness of the regul ati on was
consi dered, and the regulation as adopted is cost-effective.

(3) That no alternative considered by the agency woul d be nore
effective in carrying out the purpose for which the regulation is
proposed or would be as effective and | ess burdensone to affected
private persons than the adopted regulation. (This finding is
legally required by Governnment Code section 11346.9(a)(4), and is
di scussed on page 12 of this menorandum)

(4) That the benefits to human health, public safety, public
wel fare, or the environnent justify the costs of the regulation.

Each of the above findings should be supported by material in the
admi nistrative record (i.e., inthe initial or final statenent of
reasons for the rul emaki ng action).

--Including the Secretary of Trade and Comrerce in the
Process

Gover nment Code section 15363.6(e) authorizes the Secretary
of Trade and Conmerce at his or her discretion, to submt witten
comments into the rul emaki ng record of state agencies proposing to
adopt regul ati ons under the APA. The Secretary of Trade and
Commerce nmay comment on the various findings and determ nations
that state agencies are required to nmake under the APA, including
econoni ¢ and cost inpacts, reporting requirenments, and alternative
anal yses. Comments are to be nade:

" in those instances when the secretary determ nes that
the contents of the notice of the proposed action or the
supporting analysis and initial statenent of reasons do not
sufficiently support the findings and determn nati ons of the
agency. "

In addition, Governnent Code section 15363.6(e) states that



the Secretary of Trade and Comerce may al so comment on ot her
aspects of the proposed action that significantly inpact the
state's business, industry, econony, job base, etc.

It is inmportant that Cal/EPA agencies provide sufficient
information to the Secretary of Trade and Conmerce to carry out
his or her duties. Therefore, each Cal/EPA agency should forward
to Trade and Commerce a copy of the Initial Statement of Reasons
and 45-day notice for all proposed rul emaki ng actions under the

APA. In addition, any conments made by Trade and Conmerce on a
proposed regul ati on should be carefully consi dered, and
appropriate nmodifications should be made to the proposal. The

Trade and Conmmerce coments shoul d be sumarized and fully
responded to in the Final Statement of Reasons for the rul enaking,
as specified in the APA. Finally, for proposed "nmmjor"
regul ati ons, the SB 1082 Gui del i nes require Cal/EPA agencies to
forward to the Secretary of Trade and Commerce all SB 1082 cost
eval uations prepared by the agency (see section (d) of the

Gui del i nes) .

(2) SUMVARY OF THE APA LEGAL REQUI REMENTS FOR ECONOM C ANALYSI S

The 1994 Managenent Menp (attached as Appendi x A) summari zed
the |l egal provisions requiring that econonic analysis be conducted
for proposed regulations. There have been no significant changes
in these |l egal requirenments since 1994. However, the |ocation of
these requirenents in the Government Code was changed by AB 2531
(Stats. 1994, Chapter 1039), a bill which reorganized the
Admi nistrative Procedure Act (the "APA"; Government Code sections
11340 et seq.). Mst of the econom c analysis requirenents are
now | ocated in Governnment Code sections 11346.3 and 11346.5
(attached as Appendi x B).

Following is a brief summary of these requirenments, with
references to the new section nunmbers. Since all of the economc
anal ysis requirenents (except for SB 1082) are now integrated into
the APA, this sunmary is organi zed by the APA section nunbers
instead of by the bills which originally contained the
requi renents. For reference, a discussion of the bills can be
found in the 1994 Managenent Meno.

Gover nment Code section 11346.3

This section contains the fundanental econonic anal ysis
requi renents that state agencies nmust perform The basic
requirenent is that:

"State agencies proposing to adopt or amend any
admi ni strative regul ation shall assess the potential for adverse
econoni c inpact on California business enterprises and
i ndi viduals." (Section 11346.3(a))

As part of this econom c assessnent, state agencies nust:



consi der the inpact on business when initiating,
processi ng, and adopting regul ations with consideration of
i ndustries affected including the ability of California businesses
to conmpete with businesses in other states."

(Section 11346.3(a)(2); the enphasized | anguage was added by
AB 969 (Stats. 1993, Chapter 1038))

Anot her critical conponent of the assessnent is as follows:

"(b)(1) Al state agencies proposing to adopt or amend any
adm nistrative regul ations shall assess whether and to what extent
it will affect the follow ng:

(A) The creation or elimnation of jobs within the State of
Cal i fornia.

(B) The creation of new businesses or the elimnation of
exi sting businesses within the State of California.

The expansi on of businesses currently doi ng business
within the State of California.
(Section 11346.3(b)(1); these requirenments were
established by SB 513 (Stats. 1993, Chapter 1063))

The economi ¢ assessnment required by section 11346.3 nust be
performed before the 45-day notice is issued. The assessnent
should be included in the Initial Statenent of Reasons that is
created for every proposed regul ation (see section 11346.2).

Gover nment Code section 11346.5

As nentioned previously, the APA the rul emeki ng process
formal |y begi ns when an agency issues a notice of proposed
adoption (often referred to as "the 45-day notice") and publishes
it for a public coment period of at |east 45 days. Section
11346.5 contains a long list of what information nust be included
in the 45-day notice. Sonme of this information relates to the
econoni ¢ anal ysis conducted by the agency. The section 11346.5
econoni ¢ anal ysis provisions are discussed bel ow

Section 11346.5(a)(6). This subsection basically requires an
agency to prepare and include in the notice an estinate of any
cost or savings that a proposed regul ation i nposes on state

agenci es, l|local agencies, or school districts, and the cost or
savings in federal funding to the state. Detailed information on
how to conply with section 11346.5(a)(6) can be found in the State
Admi ni strative Manual, section 6050 et seq. (see al so Governnent
Code section 11357)

Sections 11346.5(a)(7) and (a)(8). These subsections expand on
the provisions of section 11346.3(a), which, as discussed above,
requires an agency to "... assess the potential for adverse
econoni c inpact on California business enterprises..." for al
proposed regul ations. Sections 11346.5(a)(7) and (a)(8)
essentially require that the results of this assessnent nust be
i ncluded in the 45-day notice.



Subsection 11346.5(a)(7) provides that if the state agency
"...deternmines that the action may have a significant adverse
econoni ¢ i nmpact on business, including the ability of California
busi nesses to conpete with businesses in other states..." it nust
include in the 45-day notice a copy of the statement set forth in
subsection 11346.5(a)(7). Subsection 11346.5(a)(8) provides that,
if the agency instead determines that the action will not have a
signi ficant adverse econom c i npact on businesses (including the
ability of California businesses to conpete with businesses in
ot her states), the agency nust:

" make a declaration to that effect in the notice of
proposed action. |In making this deternination, the agency shal
provide in the record facts, evidence, docunents, testinony, or
ot her evidence upon which the agency relies to support that
finding." (Government Code section 11346.5(a)(8))

Section 11346.5(a)(9). This subsection requires a state
agency to assess and include in the notice:

"(9) A statenent of the potential cost inpact of the proposed
action on private persons or businesses directly affected, as
consi dered by the agency during the regul atory devel opnent
process.

For purposes of this paragraph, "cost inpact" neans the
reasonabl e range of costs, or a description of the type and extent
of costs, direct or indirect, that a representative private person
or business necessarily incurs in reasonable conpliance with the
proposed action."

(Governnent Code section 11346.5(a)(9))

Section 11346.5(a)(10). Finally, this subsection requires
that the 45-day notice include a statenment of the results of the
assessnment required by section 11346.3(b) (i.e., as discussed
above, this assessnent |ooks at the effect of the proposed
regul ation on the creation or elimnation of jobs in California,
and the effect on businesses in California).

Addi tional APA requirements relating to proposed regul ations
that are different from conparabl e federal regul ations.

The economic anal ysis requirenents di scussed above apply to
all proposed regul ati ons adopted by Cal/EPA agencies. Additiona
APA requirenments also apply for the special situation in which a
proposed regulation is simlar to a federal regulation. Mst of
these requirenments were added by AB 1144 (Stats. 1993, Chapter
1046). The additional requirenents are contained in sections
11346.2(b)(6), 11346.2(c), and 11346.5(a)(3)(A).

Section 11346.2(b)(6) requires a Cal/EPA agency to include in
the Initial Statement of Reasons a description of the agency's
efforts:



in connection with the proposed rul enaki ng action, to
avoi d unnecessary duplication or conflicts with federa
regul ati ons contained in the Code of Federal Regul ations
addressing the same issues."

Section 11346.5(a)(3)(A) also requires that certain informati on be
i ncluded in the 45-day notice in cases where " t he proposed
action differs substantially froman existing conparable federa
regul ation or statute." 1In such cases, the 45-day notice mnust

i ncl ude " a brief description of the significant differences
and full citation of the federal regulations or statutes."

The APA sections cited in the previous paragraph sinply
require certain information to be included in the Initia
St at enent of Reasons and the 45-day notice. However, the APA al so
i mposes substantive requirements on Cal/EPA agencies that wish to
adopt state regulations that are different fromfedera
regul ations. Section 11346.2(b)(6) states that Cal/EPA agenci es:

" may adopt regulations different fromfederal regul ations
contained in the Code of Federal Regul ati ons addressing the sane
i ssues, upon a finding of one or nore of the foll ow ng
justifications:

(A) The differing state regulations are authorized by | aw,

(B) The cost of differing state regulations is justified by
the benefit to human health, public safety, public welfare, or the
envi ronnent . "

Pl ease note that section 11346.2(b)(6) requires agencies to nmake
only one of these two possible findings. Any finding nmade by the
agency shoul d be supported by naterial in the administrative
record. Finally, section 11346.2 provides for a shorter and
easier way to conply with section 11346.6(b) if a proposed state
regul ation is nmandated by federal |aw or regulations, and the
provi sions of the state regulation are identical to the federa
regul ati on.

APA requirenments relating to the consideration of
alternatives

The APA requires state agencies to consider possible
alternatives to proposed regulations, and in many cases this
endeavor nmay involve considering the potential econom c inpact of
alternatives. Specifically, the APA requires an agency to include
inthe Initial Statenment of Reasons " a description of the
alternatives to the regul ation considered by the agency and the
agency's reasons for rejecting those alternatives" and a "
description of any alternatives the agency has identified that
woul d | essen any adverse inpact on small businesses." (Section
11346. 2(b) (4)).

The APA al so requires the agency to include in the Fina
St at ement of Reasons:



"(4) A determination with supporting information that no
alternative considered by the agency woul d be nmore effective in
carrying out the purpose for which the regulation is proposed or
woul d be as effective and | ess burdensonme to affected private
persons than the adopted regulation.” (Section 11346.9(a)(4))

and

"(5) An explanation setting forth the reasons for rejecting
any proposed alternatives that would | essen the adverse econonic
i mpact on small businesses" (Section 11346.9(a)(5))

(3) CAL/EPA GUI DELI NES FOR EVALUATI NG ALTERNATI VES TO PROPOSED
MAJOR REGULATI ONS (SB 1082)

Senate Bill 1082 (Stats. 1993, Chapter 418) was signed into
law in 1993. The bill requires each Cal/EPA agency, before
adopting any "major" regulation, to performa cost analysis of
alternatives to the proposed regulation that my be subnitted as
comments during the public comment period, and to deternine
whet her there is a less costly alternative that would be equally
ef fective.

SB 1082 also requires the Secretary of Cal/EPA to adopt
Gui delines for evaluating alternatives to proposed ngjor
regul ati ons. Guidelines have recently been proposed by Cal/EPA
after devel opment and consultation with Cal/EPA agenci es and ot her
affected parties. A copy of the Guidelines is attached as
Appendi x C. The provisions of the Guidelines are generally
sel f-expl anatory, but a few points nerit sone clarification

When do the Guidelines apply? The SB 1082 cost analysis is
required for "mmjor regul ations" proposed by an agency. A "nmgjor
regul ation" is defined in the CGuidelines as "any proposed
regul ation that will have a potential cost to California business
enterprises in an amobunt exceeding ten mllion dollars
($10, 000, 000) in any single year."

At what point in the regulatory process do the CGuidelines
apply? The first two sections of this nmenorandum di scuss the
econoni ¢ anal ysis that nust be perforned before a regulation is
proposed by a Cal/EPA agency. Senate Bill 1082 conpl enents these
provi sions by requiring additional econonic analysis after a ngjor
regul ati on has been proposed and, in response to the 45-day
notice, comments are received which suggest that there is an
equal ly effective alternative which would be | ess costly for
California businesses. |If the agency receives such a suggested
alternative, the Guidelines require the agency to conduct a cost
anal ysis of the proposed alternative to deternmine if it really
woul d be less costly. The basic purpose of the Guidelines is to
establish a process for making this cost determ nation.

Whi ch submitted alternatives nust be anal yzed? The



Gui delines do not require that every submtted alternative be
analyzed. A formal SB 1082 anal ysis nust be conducted only of
alternatives that are "equally as effective" as the proposed
regul ation. "Equally as effective" is defined as foll ows:

"Equal ly as effective" nmeans that a submitted
alternative or conbination of alternatives would achieve the same
purpose as the proposed regul ati on, and would achi eve at |east the
equi val ent | evel of environmental protection consistent with the
purpose of the proposed regul ati on and applicable statutory
mandates, within the sanme tine frane as the proposed regul ation.
In deternmining whether a submitted alternative is equally as
effective as a proposed regul ation, the agency shall consider al
rel evant factors, including but not linited to the enforceability
and technol ogical feasibility of the regulation and the submtted
alternative."

When shoul d a conbi nati on of alternatives be analyzed? The
Gui delines explicitly require an agency to determ ne whether any
combi nation of submtted alternatives would be equally as
effective as the proposed regulation. |[|f so, the agency nust
conduct an SB 1082 cost anal ysis of the conbination of
alternatives. For exanple, suppose an agency receives severa
subnmtted alternatives, but none of these alternatives is equally
as effective as the proposed major regulation. |In this situation
the agency nust still independently consider whether sone
conmbi nation of these alternatives mght be equally as effective,
even if no individual has suggested such a conbination. If the
agency can identify sone conbination of alternatives that would be
equal ly as effective, the agency nmust conduct a cost analysis of
t he conbi nati on.

Does the APA require any consideration of alternatives that
are not equally as effective as the proposed regul ation? Even if
a particular alternative is not required to be fully analyzed
under SB 1082, the APA still requires state agencies to engage in
a nore limted consideration of alternatives. The alternatives
anal ysis required by the APA is discussed above, in the | ast
bullet in section (2) of this menmorandum

Who should | contact if | have any questions or comments on
the CGuidelines? For |egal questions, please contact M. Robert C
Jenne, Senior Staff Counsel, Air Resources Board Office of Lega
Affairs, at (916) 322-3762. For questions on econom cs or the
procedures set forth in the Guidelines, please contact Reza
Mahdavi, Air Resources Board Research Division, Economnic Studies
Section, at (916) 323-8704.

APPENDI CES
Appendi x A Sept enber 12, 1994 Managenent Menp: "I npl enmentation

of 1993 Regul atory Reform Legislation relating to Adoption of
Admi ni strative Regul ati ons"



APPENDI X A:

THE FOLLOWN NG | S A MEMORANDUM ON MANAGEMENT MEMO: | MPLEMENTATI ON
OF 1993 REGULATORY REFORM LEG SLATI ON RELATI NG TO ADOPTI ON OF

ADM NI STRATI VE REGULATI ONS AUTHORED BY SECRETARY JAMES ME. STROCK.
RELEASED: SEPTEMBER 12, 1994

MEMORANDUM
TO Executive O ficers and Directors
FROM James M Strock

Secretary for Environmental Protection
DATE: Sept enber 12, 1994

SUBJECT: MANAGEMENT MEMO | MPLEMENTATI ON OF 1993 REGULATORY
REFORM LEG SLATI ON RELATI NG TO ADOPTI ON OF
ADM NI STRATI VE REGULATI ONS

Legi sl ati on enacted in 1993 i nposed a nunber of new
requirenents relating to the adoption of regulations by state
agenci es. This menorandum descri bes how Cal / EPA agenci es shoul d
i mpl enent these new requirements, which are contained in six 1993
bills: AB 969, AB 1144, SB 513, SB 919, SB 1082, and SB 726.

These bills nmake a nunmber of inportant amendnents to the
regul atory adoption process specified in the Adm nistrative
Procedure Act (the APA; CGovernnent Code section 11340 et seq.)
Some of the new requirenments will necessitate that Cal/EPA
agencies performsignificantly nore analysis for certain
regul ati ons It will be the responsibility of each Cal/EPA
agency to nmodify their current procedures to conformwth this
new | egi slation. Following is a detailed discussion of what
Cal / EPA agencies will need to do to conply with the 1993
| egislation cited above. Attached to this menmorandumis a copy
of a typical hearing notice fromthe Air Resources Board which
has been nodified to illustrate the type of changes that will be
necessary to conply with the new requirenents.

The new requirenments represent an inportant part of the
Governor's regulatory reforminitiative. It is critical that
your staff understands how they may affect your agency and that
you inplement themfully in each rul emaking.

ABl1144 (Stats. 1993, Chapter 1046):

AB 1144 anends the APA by adding two new requirenents:



(1) AB 1144 inposes a new APA procedural requirenent
that must be followed. The APA currently requires that, in cases
where a " proposed action differs substantially from an
exi sting conparabl e federal regulation or statute, the
i nformative digest shall also include a brief description of the
significant differences and the full citation of the federa
regul ati ons or statutes . " (Governnent Code section
11346.5(a)(3)). AB 1144 anends section 11346.5(a)(3) by adding
that in such cases, the informative digest nust also include a
summary of agency efforts to avoid unnecessary duplication and
conflicts between the proposed state regul ati ons and any ot her
federal regulations (br any regulations of other California state
agenci es; see CGovernnent Code section 11340(f)).

This new requi renent nmeans essentially that several new
par agr aphs nust be included in each agency's 45-day APA notice
(see attached notice). The new paragraphs would set forth the
agency's rationale regarding why it is necessary to enact new
regulations in an area that is already addressed by other
regul ati ons, and would summari ze the agencies efforts to nmininize
duplication and conflicts with the other regul ati ons.

(2) A second requirement of AB 1144 is contained in new
Government Code section 11346.6. Section 11346.6 states that
departnments, boards, and commi ssions within Cal/EPA may adopt
regul ations which are different fromfederal regul ations
addressing the same issues, upon a finding of one or both of the
following justifications:

(1) The differing regulations are authorized by state |aw.

(2{ The cost of differing state regulations is justified by the
benefit to human health, public safety, public welfare, or the
envi ronnent .

To conmply with the requirements of section 11346.6, agencies
shoul d i ncl ude one or both of these findings in the agency
resolution or order adopting the regulation. Please note that
section 11346.6 requires Cal/EPA agencies to nake only one of
these two possible findings. Any finding made by the agency
shoul d be supported by material in the adnministrative record.
Wth regard to finding (1), it should be noted that the APA
currently requires that every 45-day notice contain a reference
to the authority under which a regulation is being proposed (see
Gover nment Code section 11346.5(a) (2)).

AB 969 AND SB 513

Prior to the adoption of the 1993 | egislation described in
this menmorandum the APA required state agencies to assess the
adverse economni c i npact of proposed regulations. AB 969 and
SB 513 add significant new econonic analysis requirenents to the
provi sions that already existed in the APA. This menmorandum wil |



first describe the prior legal requirenents, and then explain how
1993 | egi sl ation has enl arged these requirenents.

PRI OR LEGAL REQUI REMENTS TO REFORM ECONOM C ANALYSI S

Gover nment Code section 1134.6.53(a) (1), which is part of
the APA, currently requires state agencies to assess the
potential for adverse econoni c inpact on California business
enterprises and individuals . " As part of performng this
econoni ¢ assessnent, a state agency is required to determ ne
whet her or not a proposed regulation " may have a significant
adverse inpact on business ..." (section 11346.53(a)(2)). |If the
agency determ nes that the proposed regul ati on may have a
signi ficant adverse inpact on businesses, the agency is required
to include in the 45-day notice a copy of the statenment set forth
in section 1134 6.53(a) (2) (O

However, if the agency instead determ nes that the proposed
regul ation " wi |l not have a significant adverse econonic
i mpact on business ...", the agency is required to nake a
declaration to that effect in the hearing notice, and to include
in the administrative record "...facts, evidence, docunents or
testi mony, or other evidence upon which the agency relies to

support that finding..." (Government Code section 1134 6.53(c)).

Finally an agency is also required to assess and include in
the hearing notice a statenment of the " potential cost inpact
of the proposed action on private persons and businesses directly
affected..." (section 11346.53(e)). "Cost inpact" is defined as:

" " cost inpact" nmeans the reasonable range of costs, or a
description of the type and extent of costs, direct or indirect,
that a representative private person or business necessarily
incurs in reasonable conpliance with the proposed action.”

All of the prior APA requirenments, as described above,
continue to be applicable to state agencies. AB 96.9 and SB 513
add new requirenments to the ones that already existed.

AB969 ( STATS. 1993, CHAPTER 1038)

This bill adds new | anguage to Governnent Code section
11346.53. The new | anguage requires state agencies, in assessing
a proposed regulation is potential for an adverse econoni c inpact
on business, to al so consider whether the proposed action "
may have a significant adverse econoni c inmpact on business,
including the ability of California business to conpete with
busi nesses in other states ..." (section 11346.53(a)(2); new
| anguage added by AB 969 is underlined.)

AB 969 al so adds a new subsection A (g) to section 11346.
The new subsection (g) provides:



"(g) For purposes of evaluating the inpact on the ability
of California businesses to conpete with businesses in other
states, an agency shall consider, but shall not be limted to,

i nformati on supplied by interested parties."

These new provisions basically require that for those
proposed regul ati ons whi ch may have a significant adverse act
on business, state agencies nust eval uation how the proposed
regul atory action may inpact the ability of California business
to conpete with businesses in other states. Furthernore, in
conducting this evaluation, state agencies nust al so consider any
informati on on this issue which has been supplied by interested
parties.

SB 513 (STATS. 1993, CHAPTER 1063):

O all the new |l egislation discussed in this nenorandum :,
this bill inmposes the npst extensive new requirenments for
addi ti onal econom c analysis. SB 513 adds a new section
(Governnent Code section 11346.54) to the APA which provides
t hat :

- (a) Al state agencies proposing to adopt or amend any
admi nistrative regul ation shall assess whether and to what extent
it will affect; the foll ow ng:

Ci) The creation or elimnation of jobs within the
State of California.

(2) The creation of new businesses or the elimnination
of existing businesses within the State of
Cal i fornia.

(3) The expansion of businesses currently doing
busi ness within the State of California.

SB 513 does not prescribe a specific nmethodol ogy to analyze
these three factors. However, section 1134.54(d) states that;
"(d) Information required from state agencies for the
purpose of conpleting this assessnment nay cone from existing
state publications."”

The | anguage of subsection ~d) allows state agencies to
conply with SB 513 by conpiling and anal yzi ng the econonic
informati on that already exists, rather than to undertaking the
extrenely difficult task of generating new econom ¢ data.

Finally, SB 513 also requires agencies to " i nclude a
statenment of the results of this assessnment in the notice of
proposed action ..." (Governnent Code section 11346.54(c)). This
nmeans that another paragraph nmust be added to each agency's 45-
day notice (see the attached notice).



How shoul d Cal / EPA agencies conply with the provisions of AB 969
and SB 513.

For many regul ations, these two bills will require
that considerably nore anal ysis must be performed than has been
performed in the past. Oning to the wide variability in the
specific facts for each proposed regul ati ons each Cal / EPA agency
nmust perform a case-By-oase assessnent~to determ ne what type of
analysis to perform The first step in this assessnent woul d be
to review a proposed regulation to determne if any inpacts are
likely. Sone regulations make only mnor technical or
admi ni strative changes that woul d not cause any econonic i m-acts..
For such regulations, only mninmal analysis would be needed to
conply with AB 969 and SB 513.

However certain regulations clearly nay result in
signi ficant econom c inpacts. For these regulations an anal ysis
nmust be performed by either in-house agency staff or CQutside
consultants. Because there is wide variability in the specific
facts for each regul ation, each ~al/EPA agency will have to
carefully assess each individual regulation to determine the best
way to conduct the analysis required by SB 513. To provide
assistance in this process, the Air Resources Board has
contracted with an econonics professor at the University of
California, Berkeley. He will be hel ping Cal/EPA econonists
devel op an approach and net hodol ogy that can be Uilized by
Cal / EPA agencies. This information will be forwarded to each
Cal / EPA agency as soon as it becones available, later this year

SB 1082 (Stats. 1993, Chapter 418)

SB 1082 is a conplex bill that makes a nunber of inportant
changes to existing law. Two of these changes are particularly
rel evant to the adoption of regul ations by Cal/EPA agencies;
these two changes will be di scussed bel ow.

(1) New Requirenents to Evaluate Alternatives

One inportant change made by SB 1082 is the addition of a
new section 57005 to the Health and Safety Code. (This new
section is not part of the APA; but has been located in a new
Di vision 37 of the Health and Safety Code). Comenci ng
January 1, 1994, section 57005 requires Cal/EPA agencies, before
adopting any "major" regulation, to:

--evaluate any alternatives to the proposed regul atory
requi renents that are subnmitted to the agency in response
to the 45-day notice, and

-- consider whether there is a less costly alternative
or conbination of alternatives which would be equally
effective in achieving i ncrenents of environnenta
protection in a manner that ensures full conpliance with
statutory mandates within the sanme amount of tinme as the



proposed regul atory requirenments ...
Saf ety Code section 57005(a)).

(new Health and

A "mjor regulation" is defined as:

"“...any regulation that will have an econonic inpact on the
state 's business enterprises in an anopunt exceeding ten mllion
dollars ..." (new Health and Safety Code section 57005(b)).

Basically, SB 1082 requires that Cal/EPA agencies perform an
appropriate cost analysis of regulatory alternatives submtted as
comments during the public comment period, and determn ne whet her
there is a less costly alternative that would be equally
effective active. To clarify the provisions of SB 1082, Health
and Safety Code section 57005 requires the Secretary of Cal/EPA to
adopt, on or before Decenber 31, 1994, guidelines that Cal/EPA
agencies will be required to follow in conducting the SB 1082
cost analysis. Cal/EPA is in the process of devel oping draft
gui del i nes, which we expect to finalize before the end of 1994.

Comments will be solicited fromthe public and Cal/EPA agenci es
before the guidelines are approved by Cal/EPA.  Subsequent
menor anduns wi || keep you informed of devel oprments in this
process.

Until such tine as final guidelines are approved, Cal/EPA
agencies will have to determne howto inplement SB 1082 in the
context of each proposed regulation. |n making these deci sions,
the followi ng factors should be carefully considered by each
agency:

--The SB 1082 analysis is required only of "nmgjor"
regul ati ons. Sonme proposed regul ations will have an inpact
of less than $10, 000, 000, and such regul ati ons are not
subject to SB 1082 requirenents.

--Cal / EPA agencies are required to analyze all alternatives
submtted as fornmal conments during the public coment

peri ods under the APA. However, SB 1082 does not require
agencies to consider alternatives submitted during any

i nformal regul atory devel opnent that may have occurred prior
to issuing of a formal 45-day notice under the APA.

--Only certain proposed alternatives can receive

consi deration under SB 1082. The alternatives that nust be
anal yzed are those that " achieve full conpliance with
statutory mandates within the sanme amount of tinme as the
proposed regul atory requirenments ...". Until the exact
meani ng of these criteria are clarified in the upcom ng

gui del i nes, Cal/EPA agenci es should carefully evaluate an a
case- by-case basi s whet her each proposed alternative neets
these criteria, and nust therefore be anal yzed under SB
1082. In cases where it is not entirely clear if the
criteria have been met, the agency should err on the side or
caution and perform an appropriate anal ysis.



--1f a particular SB 1082 analysis is not extensive, it may
be included as a response to comments in the Final Statenent
of Reasons required by the APA (see Government Code section
11346.7(b)). However, an extensive, detailed analysis m ght
be necessary to effectively respond to a conplex alternative
suggested during the public comment period. |In such a case
it mght be necessary to make the analysis publicly

avail abl e for a 15-day comment period, in order to conform
to the requirenent of Government Code section 11436.8(d)

that no new. material shall be added to the administrative
record after the close of the public hearing, unless adequate
provision is made for public comment on the material. A very
detailed analysis mght utilize new data or other material that
could be construed as "new material" within the nmeani ng of
Gover nment Code section 11346.8(d).

--Even if a particular alternative is not required to be
fully anal yzed under SB 1082, the APA still requires state
agencies to engage in a nore limted consideration of
proposed alternatives. Specifically, the APA requires state
agencies t include in the final statement of reasons:

"A determnation, with supporting information that no
alternative considered by the agency woul d be nore
effective in carrying out the~purpose for which the
regul ation is proposed or would be as effective and

| ess burdensone to affected private persons than the
adopted regulation." (Governnment Code section
11346.7(b) (4).)

Gover nment Code section 11346.7(b) (5) also requires that the
final statenment of reasons include:

"An explanation setting forth the reasons for rejecting
any proposed alternatives that woul d | essen the adverse
econoni c inpact on snmall businesses."

These APA provisions nust be foll owed whet her or not a proposed
alternative is subject to a nore detail ed anal ysis under SB 1082.

(2 Conments by the Secretary of Trade and Commerce

In addition to the provisions described above, SB 1082 al so
anmended CGovernnment Code section 15363.6(e) to specify new
responsibilities for the Secretary of Trade and Conmerce (the
"Secretary"). Section 15363.6(e) states that the Secretary say,
at his or her discretion, submit witten comments into the
rul emaki ng record of state agencies proposing to adopt
regul ati ons under the APA. Coments nmay be nmade regarding the
various findings and determ nations that state agencies are
requi red to nmake under the APA, including econom ¢ and cost
i mpacts, reporting requirenents, and alternatives anal yses.
Conments are to be nade:



in those instances when the secretary determ nes that
he contents of the notice of the proposed action or the
supporting analysis and initial statenent of reasons do not
sufficiently support the findings and determni nati ons of the
agency. "

In addition, Governnent Code section 15363.6(e) further
states that the Secretary may, at his or her discretion, coment
on ot her aspects of the proposed action that significantly inpact
the state's business, industry econony, job base, etc.

i ncludi ng the curmul ative effects of the proposed action.

G ven the critical state of California' s econony it is
i mportant that Cal/EPA agencies provide sufficient information to
the Secretary of Trade and Comrerce to carry out his or her
duties under SB .1082. Therefore, each Cal/EPA agency shoul d
forward to the Secretary a copy of the initial statenent of
reasons and 45-day notices for future proposed rul emaki ng actions
under the APA. |In addition, any comments nmade by the Secretary
on a proposed regul ati on should be carefully considered, and
appropriate nodifications should be nade to the proposal
Finally the Secretary's Comrents should be sumrari zed and fully
responded to in the final statement of reasons for the
rul emaki ng, as specified in Governnent Code section 11346.7(b)(3).

SB 919 (Stats, 1993, Chapter 1131)

Exi sting provisions of the California Environnmenta
Quality Act ("CEQA") require governmental agencies to consider the
potential adverse environnmental inpacts of proposed "projects"”
(e.g., the adoption of regulations). Certain Cal/EPA agencies
currently inplement CEQA by preparing a negative declaration
("ND"') or environnmental inpact report ("EIR'), as appropriate,
for proposed regulations. Oher Cal/EPA agencies use a different
CEQA process for some or all of the agency's regulatory prograns,
because the agency's regul atory adopti on procedures have been
certified by the Secretary of Resources as equivalent to the
ND/ EI R process ("certified regulatory prograns").

SB 919 requires nost Cal/EPA agencies to perform an
envi ronnental analysis of the "reasonably foreseeabl e nmethods
of conpliance" prior to adopting certain regulations. However,
only certain Cal/EPA agencies are subject to the requirenments of
SB 919. These agencies are the Air Resources Board, the Water
Resources Control Board, the Departnment of Toxic Substances
Control, and the Integrated Waste Managenment Board. |In addition,
only certain types of regulatory actions are covered by SB 919.
SB 919 covers only those rules or regulations " requiring the
installation of pollution control equipnent, or a performance
standard or treatnment requirenent "

The environnmental analysis required by SB~919 nust i ncl ude,
at a mininum all of the follow ng:



(1) An analysis of the reasonably foreseeabl e nethods of
conpl i ance.

(2) An analysis of~the reasonably foreseeabl e feasible
mtigation neasures.

(3) An analysis of reasonably foreseeabl e feasible
alternative nmeans of conpliance with the rule or
regul ati on.

Exi sting CEQA re~requirenents are not affected by AB 919 and
nmust al so be net by Cal/EPA agencies. Cal/EPA agencies should
i mpl ement SB 919 in the same way that they currently inplenment
the existing CEQA re&requirenments. These agencies should be able
to
i mpl ement SB 919 as part of their existing CEQA process, by nore
explicitly addressing the issues identified in SB 919.

The Cal / EPA agenci es should inplenent SB 919 by including an
explicit discussion~of SB 919 issues as part of the EIR or, for
agencies with certified regulatory progranms, in the docunment that
serves as their functional equivalent of an EIR  Agencies with
certified regulatory prograns are the Air Resources Board, - the
Wat er Resources Control Board, and the Departnent of Pesticide
Regul ati on.

The effect of SB 919 - is that the three issues listed above
nmust be specifically addressed as part of the environnenta

assessnent that is perfornmed for a proposed regulation. It is
difficult to generalize about how to actually performthis
anal ysis, because each regulation will have different "reasonably

foreseeabl e" nmethods of conpliance, with different types of
possi bl e inmpacts that are quite specific to the particul ar

regul ation. - Each agency will have to make a case-by-case
deci si on regardi ng these issues, based on the individual facts of
each regul ation.

SB 726 (Stats. 1993, Chapter 870)

Exi sting provisions of the APA require that regul ations be
written so that the nmeaning will be easily understood by those
persons directly affected by them (Government Code sections
I1349(c)and 11349.1(a)(3).) SB 726 adds an additiona
requi renment for regulations affecting small businesses, which do
not have the resources to hire experts to assist themin
under st andi ng regul atory requirenents. SB 726 add new Gover nnent
Code section 11343.2 requiring state agenci es, when proposing to
adopt or anmend a regulation that affects small business, to do
all of the follow ng:

(a) Adopt a plain English policy statenment overview
regardi ng each proposed regul ati on that woul d explain



all of the follow ng:
(1) The broad objectives of the proposed regul ation.

(2) The specific objectives of the proposed
regul ation, if appropriate.

(b) Draft the regulations in plain English, and if it is
not feasible to do so due to the technical nature of

the regul ati on, nake available to the public a

noncontrol ling plain English summary of the regul ation

"Plain English" is defined in SB 726 as "... |anguage that
can be interpreted by a person who has no nore than an eighth
grade level of proficiency in English

On June 22, 1994, the Ofice of Administrative Law
formal |y adopted detailed regulations to inplenment and internet
SB 726 (1 CCR 4). Anpbng other things, the regulations require
that the 45-day notice for a proposed regulation affecting snall
busi ness include a concise plain English policy statenent, and a
statement that the plain English regulatory text or plain English
summary of the regulatory text as appropriate, is available from
t he agency contact person. These statenents have been incl uded
in the sanple notice attached to this nenorandum Cal / EPA
agenci es should obtain a copy of the regulations from OAL and
foll ow them for each rul emaki ng.

Appendi x B. California Governnment Code Sections 11346.3 and
11346.5

Section 11346.3. Assessing Potential for Significant Adverse
Econom ¢ | nmpact on Business or individuals; Ability of California
busi nesses to conpete; Assessing creation or elinination of jobs
and busi nesses; Exenption from reporting

(a) State agencies proposing to adopt or amend any
adm ni strative regul ation shall assess the potential for adverse
econonic inpact on California business enterprises and
i ndi vi dual s, avoiding the inposition of unnecessary or
unr easonabl e regul ations or reporting, record keeping, or
conpliance requirenents. For purposes of this subdivision
assessing the potential for adverse econom c inpact shall require
agenci es, when adopting new regul ati ons or revi ewi ng or anendi ng
exi sting regul ations, to adhere to the follow ng requirenents, to
the extent that these requirenents do not conflict with other
state or federal |aws:

(1) The regul ations shall be based on adequate information
concerning the need for, and consequences of, proposed
government al acti on.

(2) The state agency, prior to subnmitting regulations to the
of fice, shall consider the inpact on business when initiating,
processi ng, and adopting regul ations with consideration of



i ndustries affected including the ability of California businesses
to conpete with businesses in other states. For purposes of
eval uating the inpact on the ability of California businesses to
conpete with businesses in other states, an agency shall consider
but not be limted to, informati on supplied by interested parties.
It is not the intent of this section to inpose additiona
criteria on agencies, above that which exists in current law, in
assessi ng adverse econom ¢ inpact on California business
enterprises, but only to assure that the assessnent is nmade early
in the process of initiation and devel opnent of proposed
regul ati ons or anmendnents to regul ations.

(b)(1) Al state agencies proposing to adopt or anend any
adm nistrative regul ations shall assess whether and to what extent
it will affect the follow ng:

(A) The creation or elimnation of jobs within the State of
Cal i fornia.

(B) The creation of new busi nesses or the elimnation of
exi sting businesses within the State of California.

The expansi on of businesses currently doi ng business
within the State of California.

(2) For purposes of this subdivision, "state agency" shal
i nclude every state office, officer, departnment, division, bureau
board, and conmi ssion, whether created by the Constitution,
statute, or initiative, but shall not include the courts, an
agency in the judicial or legislative branch of state governnent,
the University of California, the Hastings College of the Law, or
the Fair Political Practices Comm ssion.

(3) Information required fromstate agencies for the purpose
of conpleting the assessnent may conme from existing state
publi cati ons.

No adm ni strative regul ati on adopted on or after
January 1, 1993, that requires a report shall apply to businesses,
unl ess the state agency adopting the regul ati on makes a findi ng
that it is necessary for the health, safety, or welfare of the
people of the state that the regulation apply to busi nesses.

GOVERNMENT CODE SECTI ON 11346. 5.

Section 11346.5 Notice of
Proposed Adoption, Amendnment or Repeal; Contents; Plain English
Policy Statenment Overview, Availability to Public

(a) The notice of proposed adoption, amendnment, or repeal of
a regulation shall include the foll ow ng:

(1) A statenent of the tinme, place, and nature of proceedings
for adoption, amendnent, or repeal of the regulation.

(2) Reference to the authority under which the regulation is
proposed and a reference to the particul ar code sections or other
provi sions of |law that are being inplenented, interpreted, or nade
speci fic.

(3) An informative digest containing a concise and clear



summary of existing laws and regulations, if any, related directly
to the proposed action and the effect of the proposed action. The
i nformative digest shall be drafted in a format simlar to the
Legi sl ative Counsel's digest on legislative bills.

(A) If the proposed action differs substantially from an
exi sting conparabl e federal regulation or statute, the informative
di gest shall also include a brief description of the significant
differences and the full citation of the federal regulations or
st at ut es.

(B) If the proposed action affects small business, the
i nformative digest shall also include a plain English policy
st at ement overvi ew expl ai ni ng the broad objectives of the
regul ation and, if appropriate, the specific objectives.

(4) Any other matters as are prescribed by statute applicable
to the specific state agency or to any specific regulation or
cl ass of regul ations.

(5) A deternmination as to whether the regul ation inposes a
mandat e on | ocal agencies or school districts and, if so, whether
the mandate requires state rei mbursenent pursuant to Part 7
(commencing with Section 17500) of Division 4.

(6) An estinmate, prepared in accordance with instructions
adopted by the Departnment of Finance, of the cost or savings to
any state agency, the cost to any |ocal agency or school district
that is required to be reinbursed under Part 7 (comrencing with
Section 17500) of Division 4, other nondiscretionary cost or
savi ngs i nposed on | ocal agencies, and the cost or savings in
federal funding to the state.

For purposes of this paragraph, "cost or savings" neans
additional costs or savings, both direct and indirect, that a
publ i c agency necessarily incurs in reasonable conpliance with
regul ati ons.

(7) If a state agency, in proposing to adopt or anend any
adm ni strative regul ation, deternines that the action nmay have a
signi ficant adverse econom ¢ inmpact on business, including the
ability of California businesses to conpete with businesses in
other states, it shall include the following information in the
noti ce of proposed action:

(A) ldentification of the types of businesses that would be
af f ect ed.

(B) A description of the projected reporting, record keeping,
and ot her conpliance requirenents that would result fromthe
proposed action.

The foll owing statenment: "The (name of agency) finds
that the (adoption/anendnent) of this regulation may have a
signi ficant adverse econom c i npact on businesses, including the
ability of California businesses to conpete with businesses in
other states. The (nane of agency) (has/has not) considered
proposed alternatives that would | essen any adverse econom c
i mpact on business and invites you to submit proposals.

Submi ssions may include the follow ng considerations:

(1) The establishment of differing conpliance or reporting
requi renents or tinmetables that take into account the resources
avai |l abl e to busi nesses.

(ii) Consolidation or sinplification of conpliance and



reporting requirenents for businesses.

(iii) The use of performance standards rather than
prescriptive standards.

(iv) Exenption or partial exenption fromthe regulatory
requi renents for businesses."”

(8) If a state agency, in adopting or anendi ng any
admi ni strative regul ation, deternmines that the action will not
have a significant adverse econom c inpact on business, including
the ability of California businesses to conpete with businesses in
other states, it shall nake a declaration to that effect in the
noti ce of proposed action. In making this deternination, the
agency shall provide in the record facts, evidence, docunents,
testi mony, or other evidence upon which the agency relies to
support that finding.

An agency's determ nation and declaration that a proposed
regul ati on may have or will not have a significant, adverse inpact
on businesses, including the ability of California businesses to
conpete with businesses in other states, shall not be grounds for
the office to refuse to publish the notice of proposed action

(9) A statenent of the potential cost inpact of the proposed
action on private persons or businesses directly affected, as
consi dered by the agency during the regul atory devel opnent
process.

For purposes of this paragraph, "cost inpact" neans the
reasonabl e range of costs, or a description of the type and extent
of costs, direct or indirect, that a representative private person
or business necessarily incurs in reasonable conpliance with the
proposed action."

(10) A statenment of the results of the assessnent required by
subdi vi sion (b) of Section 11346. 3.

(11) A statenment that the action would have a significant
effect on housing costs, if a state agency, in adopting, anending,
or repealing any administrative regul ation, determ nes that the
action would have an effect. 1In addition, the agency officer
desi gnated in paragraph (13), shall nake available to the public,
upon request, the agency's evaluation, if any, of the effect of
the proposed regul atory action on housi ng costs.

(12) A statenent that the adopting agency mnust determ ne that
no alternative considered by the agency would be nore effective in
carrying out the purpose for which the action is proposed or would
be as effective and | ess burdensone to affected private persons
than the proposed action.

(13) The nane and tel ephone nunber of the agency officer to
whom i nquiries concerning the proposed administrative action may
be directed.

(14) The date by which comments submitted in witing nust be
received to present statenments, argunents, or contentions in
writing relating to the proposed action in order for themto be
considered by the state agency before it adopts, anmends, or
repeal s a regul ation.

(15) Reference to the fact that the agency proposing the
action has prepared a statenment of the reasons for the proposed
action, has available all the information upon which its proposa
i s based, and has avail able the express terns of the proposed



action, pursuant to subdivision (b).

(16) A statenment that if a public hearing is not schedul ed,
any interested person or his or her duly authorized representative
may request, no later than 15 days prior to the close of the
written conment period, a public hearing pursuant to Section
11346. 8.

(17) A statenment indicating that the full text of a
regul ati on changed pursuant to Section 11346.8 will be avail able
for at |l east 15 days prior to the date on which the agency adopts,
anends, or repeals the resulting regulation.

(b) The agency officer designated in paragraph (13) of
subdi vi sion (a) shall neke available to the public upon request
the express terns of the proposed action. The officer shall also
make avail able to the public upon request the |ocation of public
records, including reports, docunentation, and other materials,
related to the proposed action.

This section shall not be construed in any manner that
results in the invalidation of a regulation because of the all eged
i nadequacy of the notice content or the sunmary or cost estinmates,
or the alleged inadequacy or inaccuracy of the housing cost
estimates, if there has been substantial conpliance with those
requi renents.

APPENDI X C. CAL/ EPA GUI DELI NES FOR EVALUATI NG ALTERNATI VES TO
PROPOSED MAJOR REGULATI ONS (SB 1082 GUI DELI NES)

1. Pur pose

Heal th and Safety Code section 57005 requires the
Secretary for Environmental Protection to adopt guidelines for
eval uating alternatives to proposed mgjor regulations, which are
to be foll owed by the boards, departnents, and offices within the
California Environmental Protection Agency ("Cal/EPA"). The
purpose of this docunment is to set forth these guidelines.

2. Applicability

These gui delines shall apply to each board, departnment,
of fice, or agency within the Cal/EPA that is proposing to adopt a
regul ation. For the purposes of this section, "proposing to
adopt" neans that an agency has issued a notice of proposed action
pursuant to Governnment Code section 11346.4, regarding the
proposed adopti on or anmendrment of a regul ation.

3. Definitions

For purposes of these guidelines, the follow ng definitions
shal | apply:



(a) "Agency" neans any board, departnent, office, or agency
within the Cal/EPA that proposes to amend or adopt a mmjor
regul ati on.

(b) "Capital recovery factor" or "CRF" nmeans a ratio that
converts an anmount of nonrecurring expenditure to a recurring
expense over a project horizon at a discount rate, according to
the follow ng formula:

CRF = [r(1 +r)m/[(2 +r)m- 1]

Where: CRF is the capital recovery factor
r is the discount rate per tine period
mis the project horizon

For ease of reference, tables showing the capita
recovery factor over various time periods can be found in a nunber
of standard textbooks (e.g., Donald G Newnan, Engineering
Econom ¢ Anal ysis, 3rd ed.

San Jose, California: Engineering Press, Inc., 1988).

Cost" nmeans the total of the nonrecurring expenditures
and the recurring expenses incurred by California business
enterprises to conmply with a regul ation.

(d) "Cost-effectiveness analysis" nmeans a nethod that
sel ects the | owest cost alternative anpbng alternatives that are
equal ly effective for achieving a specific purpose.

(e) Di scounti ng nmet hod" nmeans a nethod that converts the
val ue of nmoney fromfuture tine periods to the present tine period
according to the follow ng fornul a:

PV = FVt / (1+r) t

Where: PV is the present value of the noney
received or paid in future tinme periods

is the summtion operator that adds the
future nmoney val ues over the project
hori zon (m peri ods).
Fvt is the future value of the noney
received or paid in the period t during
the project horizon.
r is the discount rate per tine period

t is any tinme period fromO, ..., m

(f) "Discount rate" means the interest rate on United States
Treasury Securities with a maturity that nost closely approxi mates



the project horizon, plus 2 percent.

(g) "Equally as effective" neans that a submitted
alternative or conbination of alternatives would achieve the same
purpose as the proposed regul ati on, and would achi eve at |east the
equi val ent | evel of environmental protection consistent with the
purpose of the proposed regul ati on and applicable statutory
mandates, within the sanme tine frane as the proposed regul ation.
In deternmining whether a submitted alternative is equally as
effective as a proposed regul ation, the agency shall consider al
rel evant factors, including but not linited to the enforceability
and technol ogical feasibility of the regulation and the submitted
alternative.

(h) "Future value" neans the value of nobney at a future date
that is paid or received in tinme periods prior to the future date.

(1) "Major regul ati on" neans any proposed regul ati on that
will have a potential cost to California business enterprises in
an anmount exceeding ten mllion dollars ($10,000,000.00) in any
single year, as estimated by the agency pursuant to Governnent
Code section 11346. 3.

(J) Nonrecurring expendi tures" nmeans all outlays, such as
expenditures for plants and equi pment, incurred by California
busi ness enterprises for items that provide benefits over
nmul tiple 12-nmonth peri ods.

(k) "Present Value" neans the value of noney at a present
date that will be paid or received in future tine periods.

(I') "Project horizon" nmeans the tinme period over which the
cost of a proposed regulation or a subnitted alternative is
estimated. For situations in which capital investnent is
necessary to conply with a proposed regulation or a submtted
alternative, this tine period should correspond to the useful life
of the capital investnent.

(m "Proposed regul ati on" nmeans any adoption or amendnent of
a regulation for which a notice of proposed action has been issued
by the agency pursuant to Governnent Code section 11346. 4.

(n) "Purpose of the regulation" nmeans the purpose of the
proposed regul ation as set forth by the agency in the initia
statement of reasons prepared pursuant to Government Code section
11346.2(b)(2).

(0) Recurring expenses" neans all expenses incurred by
California business enterprises each year or periodically, such as
operating, maintenance, and reporting expenses.

(p) "Subnmitted alternative" nmeans an alternative or
combi nation of alternatives submitted to the agency during the
public comrent period for the proposed regul ation required by



Government Code section 11346.4(a). The submitted alternative
shall at a mninmminclude a conplete description of the
alternative being proposed by the conmenter, including how it
woul d be inplemented and enforced, and a description of why the
submtted alternative will be less costly for California business
enterprises or individuals. The person submtting the alternative
shall provide the agency with all data, references, anal yses, or
other material that have been used to support the person's
conclusion that the subnitted alternative would be at |east as
effective as the proposed regulation and would result in | ess cost
for California business enterprises or individuals. Any nmateria
clainmed to be confidential by the person submitting the
alternative shall be treated in accordance with the California
Publi ¢ Records Act (CGovernnment Code section 6250 et seq.) and
appl i cabl e agency regul ati ons.

4, Gui del ines for Cal/EPA Agencies

(a) Prior to adopting any proposed regul ation, the agency
shal | determ ne whether the proposed regulation is a ngjor
regul ation, as defined in these guidelines.

(b) If the proposed regulation is a major regulation, the
agency shall determine if any submitted alternative is equally as
effective as the proposed regul ation. The agency shall al so
deternmi ne whet her any conbinati on of submitted alternatives is
equal ly as effective as the proposed regul ation

For each submitted alternative or conbination of
alternatives that the agency deternmnes to be equally as effective
as the proposed regul ati on, the agency shall conduct an eval uation
as follows:

(1) The agency shall estinate the cost of the proposed
regul ati on and each subnitted alternative over the project horizon
and conpare the cost of the proposed regulation with the cost of
the submitted alternative. The agency shall utilize the sane
econoni c, accounting, and financial assunptions, nethodol ogies,
and procedures to conpare the proposed regul ation and each
subnmtted alternative. The conparison specified in this paragraph
shall be conducted using cost-effectiveness anal ysi s.

(2) The agency shall conduct the cost-effectiveness
anal ysis over the project horizon by perform ng the follow ng
procedure for both the proposed regul ati on and each submtted
alternative:

A Estimate the recurring expenses per 12-nonth
peri od over the project horizon that California business
enterprises will incur to conply with the regul ation.

For situations in which the recurring expenses
are not equal over the project horizon, convert unequal recurring
expenses to equalized recurring expenses as foll ows:



1. Cal cul ate the present value of the
recurring expenses for each year of the project horizon using the
formul a specified in section (3.)(e).

2. Convert the sum of the present val ues
calculated in the previous paragraph using the follow ng formula:

Equal i zed recurring expenses = PV x CRF
Where: PV is the sum of the present
value of all the recurring

expenses over the project horizon

CRF is the capital recovery

factor
B. Estimate the nonrecurring expenditures over
the project horizon on equi pment, goods and services that
California business enterprises will incur to conply with the
regul ati on.
C. Convert the nonrecurring expenditures to a

recurring expense over the project horizon, using the capita
recovery factor, as specified by the follow ng formul a:

Converted Recurring Expense = E x CRF

Where: E is the nonrecurring expenditures
over the project horizon

D. Cal cul ate the annual costs for each year of
the project horizon by adding the converted recurring expenses
calculated in paragraph C and the recurring expenses or equalized
recurring expenses estinmated in paragraph A

E. Descri be and estinate the annual change in the
units of pollutant reduced, or other appropriate change, for each
year of the project horizon, as nmeasured in an appropriate unit
such as pounds, acre-feet, or cubic meters.

F. Cal cul ate cost-effectiveness ratios expressed
in terms of the cost per unit of pollutant reduced (e.g., dollars
per pound or dollars per acre-foot) by dividing the annual costs
(as calculated in paragraph D) by the annual change in the units
of pollutant reduced.

G Use the follow ng procedure to conpare
equitably the costs over the project horizon for the proposed
regul ati on and each subnitted alternative, and account for
inflation and the tinme val ue of noney:

Adj ust the cost-effectiveness ratios
calculated in paragraph F by assuring that the dollar anpunts for



each alternative are adjusted to the sane year. The dollar
anounts shall be adjusted to the sane year by using the

di scounting nmethod specified in section 3(e). For exanple, if one
alternative requires expenditures in two years fromthe present
for environmental inprovenents to be realized ten years fromthe
present, and another alterative achieves the sane inprovenent but
requi res expenditures 5 years fromthe present, the expenditures
nmust be adjusted for inflation and tinme value of noney to the sane
year, such as the present year, before conparing the
cost-effectiveness ratios of the alternatives.

H. Usi ng the adjusted cost-effectiveness ratios
determined in paragraph G, identify the alternative with the
| onest cost per unit of pollutant reduced (i.e., the nost
cost-effective alternative).

l. To the extent feasible, identify those
assunptions that suggest significant uncertainty in the |levels of
expendi tures and expenses proposed in the alternative. Mddify
t hese assunptions and cal cul ate a range of cost-effectiveness
rati os by changi ng the expenditures and expenses to reasonable
| evel s above and/or bel ow those proposed in the alternative.

(3) Wiere appropriate the agency may vary the
procedures and net hodol ogy set forth in subsection (c)(2) (e.qg.
where adequate information does not exist to follow all of the
steps specified in the procedures). The agency may al so use ot her
types of cost evaluation analysis in addition to the analysis
specified in subsection (c)(2).

(d) The agency shall forward all eval uati ons prepared
pursuant to subsection to the California Trade and Comrerce
Agency Regul ation Review Unit and the Secretary of Trade and
Commer ce.

(e) The final statenent of reasons required by Governnent
Code section 11346.9(a) shall include a summary of each submitted
alternative, and the evaluation of the alternative as required by
subsection (c).

(f) If the agency adopts or anends the regul ation as
proposed, the final statenment of reasons shall include a statenent
with supporting information that no alternative considered by the
agency would be equally as effective as the proposed regul ation
and result in |less costs.



